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-——S. 40 — See also 
(1) Displaced Persons (Compensation and 


Rehabilitation) Act (1954), S. 12 (2) 
Qul) 231 G 


(2) Displaced Persons (Compensation and 
; Rehabilitation) Act (1954), S. 24 
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Ss. 40, 7 G) — Evacuee property — 
Transfer — Transferee obtaining confirma- 
tion of sale under Section 40 — He is not 


required to apply for cancellation of order 
declaring property to be evacuee property 
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tration — Suit pending when U. P. Amend- 


ing Act, 1976, came into force — Explana- 
tion (2) of amended S. 34 not retrospective 
(Apr) 125 


—S. 34 — Stay of procezding — Relief re- 
fused in the absence of the required averment 
in the application or proof regarding pre- 
condition (May) 181 
LS 37 (5) and (1) — Arbitration proceed- 
ings — Exclusion of time — Section 37 (5) 


not applicable — All provisions of Limita- 
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——~S. 41 (b) aaa Sch. H, Item 4 — Power 
of court to issue interim injunction pending 


arbitration proceedings — Exercise of 
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i (Nov) 379 (FB) 
C. (1908), S. 9 
(Nov) 379 (FB) 
(1908), S. 9 
(Nov) 379 (FB 
(1808), S. 9 


—S. 35-A — See Civil P. 
—~S. 36 — See Civil P. C. 


—S. 40 — See Civil P. C. 


(Nov) 379 (FB) _ lity 


Civil Procedure Code (5 of 1908), Ss. 2 (2), 
49, 96 — Right of appeal — Vested right — 
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— Appeal against suit and execution — Gov- 
erned by law as on their respective dates of 
filing (Feb) 42 A (FB) 


——Ss. 2 (2), 47, 99-A — Execution appeals 
— Maintainability — Effect of Amending 
Act 104 of 1976 — Execution proceeding 
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——S. 9 — See also Tenancy Laws—U. P. 
Zamindari Abolition and Land Reforms Act 
(1951), S. 331 (Mar) 89 


——S. 9 — Relief claimed by Muslims from - 
being prevented in uttering “Aameen” loudly 
in mosque after prayers — Civil Ceurt has 
jurisdiction (Oct) 342 B 


——S. 9 — Suit for refund of excise duty in 
view of certain notification issued by Cen- 
tral Government — Statutory remedy avail- 
able — Civil suit whether maintainable. AIR 
1967. All 546, Overruled (Nov) 379 (FB). 
—S. 11, O. 9, R. 13 and O. 20, R. 18 — 
Suit for partition — Ex parte ‘decree — 
Order of abating suit passed under S. 5 of 
U. P. Act 5 of 1954, without setting aside 


ex parte decree — Order is unenforceable 
and would not operate as res judicata 
(Jun) 215 A 


——S, 11 — - Plaintiff and defendant in sub- 
sequent suit, parties to an earlier suit against 
them —. Earlier suit dismissed —- Decision 
in appeal from the earlier suit would not 
operate as res judicata in the subsequent suit 
on any point as the parties in the subsequent 
suit could not have appealed from the ap- 
pellate decision in the earlier suit 

(Aug) 262 B 


——S. 20 — Agreement between Mahomedan 
husband and wife at time of marriage at 
place A with regard to amount of dower — 
Suit for recovery of dower — Courts at A 
have territorial jurisdiction (Apr) 118 B 


-——S. 47 — See also Ibid, S. 2 (2) 
(Feb) 42 B (FB) 
—S. 47 — Mandatory injunction to build 
six steps in the staircase — Executing Court 
cannot enforce construction of the rest of 
the staircase fallen pending proceedings 
(Apr) 146 
——S. 47 and O. 23, R. 3 — Compromise 
decree in suit for ejectment of tenant from 
shop constructed in 1962 — Whether a nul- 
(Jul) 242 
——S. 47 — Execution — Matters foreign to 
subject-matter of suit cannot be enforced in 
execution in spite of compromise (Aug) 297 


—S. 49 — See Ibid, S. 2 (2) 
(Feb) 42 A (FB) 
s. 51 — See Tenancy Laws — U. P. 





“Consolidation of Holdings Act (1954), S. 9 


P Qan) 7 
——S. 60 — Agreement to sell immovable 
property — Saleable untess agreement ro- 
vides to the contrary — Not a contingent 


contract — Can be attached and sold in ex- 
ecution of a decree (Feb) 36 (FB) 
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Civil P. C. (contd.) 

S. 91 — Section does not limit or other- 

wise affect any right of suit which may exist 

independently of its provisions (Nov) 376C 

——-S. 91 — Specific Relief Act (1963), S. 36 

Land in dispute, owned by plaintiff- 

Zamindar, but being a public street vesting 

in Nagar’ Palika — Construction of shops by 

Nagar Palika on the land in dispute — 

Plaintiff not entitled to ask for demolition of 

the constructions (Nov) 376 D 

S. 92 — Suit under — Maintainability 

(Aug) 283 A 

——S.- 92 — Question whether temple is 

public or private — Determination — Mode 

— Suit for removal of pujari — Maintain- 

ability (Aug) 283 B 

S. 92 (1) (g), O. 7, R. 7 — Relief for 
settlement of scheme — When open 

(Aug) 283 C 
——S, 96 — See also Ibid, S. 2 (2) 

: (Feb) 42 A (FB) 
—Ss. 96, 100 and O. 20, R. 1 — Delayed 
pronouncing of judgment itself no ground 
for setting it aside — Practice though de- 
precated (Aug) 268 A 


——Ss. 96, 100 and O. 20, R. 4 — Findings 
cursory in nature but based on evidence are 
‘not disturbed (Aug) 268 E 
——S. 99-A — See Ibid, S. 2 (2) 











(Feb) 42 B (FB) 


—S. 100 — See also 
(1) Ibid, S. 96 (Aug) 268 A, E 
(2) Evidence Act (1872), S. 45 (Aug) 294 
(3) Specific Relief Act (1963), S. 16 (c). 
(Feb) 52 A 
S. 100 — Plea based on new facts — 
Cannot be raised in second appeal for the 
first time (May) 178 A 
S. 100 — Second appeal — Question 
whether a document is genuine or not — Is 
a question of fact — Interference in second 
appeal — Not permissible (Jun) 220 B 


S. 100 — Question of law — Inference 
from facts as to implied surrender of tenancy 
— Is question of law (Aug) 266 B 
Ss. 100-101 — Second Appeal — Powers 
of Appellate Court — Question of fact 
(Sep) 316 B 
S. 100 — Second appeal — Finding that 
land in dispute is a public street is a finding 
of fact — Cannot be interfered with in se- 
cond appeal (Nov) 376 A 


S. 100 — Second appeal — New plea — 
Jurisdiction of Court (Nov) 376 E 
S. 101 — See, 

D) Evidence Act (1872), S. 45 























(Aug) 294 
(2) Specific Relief Act (1963), S. 16 (1) 
(Feb) 52 A 


Civil P. C. (contd.) 
—-S. 107; O. 1, R. 10 (2); O. 22, R. 9 — 
Death of party during pendency of suit — 
Application for substitution and condonation 
of delay rejected by trial court — Appellate 
court can examine grounds of rejection 
(Aug) 298 
S. 115 (as amended by Act,104 of 1976) 
(as amended by U. P. Civil Laws (Amend- 
ment) Act of 1973) — Revision — Amend- 
ed section is confined to cases arising out of 
original suits — Proceedings under Ss. 14 to 
17, 20, 21, 32 to 34 of Arbitration Act are 
not in nature of suit (Feb) 77 
S. 115 and O. 11, R. 1 — ‘Case decided’ 
— Order refusing to grant leave to a party 
to deliver interrogatories — Not a ‘case de- 
cided’ within S. 115. AIR 1934 Nag 181, 
Diss. . (Aug) 265 
—S. 115 — Revision — Finding of fact — 
Interference when permissible (Sep) 336 B 
—S. 115 (1), Proviso — Scope and effect 
of Proviso —: Word “order” in Cls. (a) and 
(b) of Proviso — Meaning of — “Case de- 
cided” — Order refusing to recall a witness 
for further cross-examination — If revisable. 
AIR 1978 Orissa 179, Dissented from 
(Sep) 327 
—S. 151 — Inherent powers of Court: — 
Exercise of — Abuse of process of Court — 








Power must be exercised (Jan) 20 
—O. 1, R. 10 (2) — See Ibid, S. 107 
(Aug) 298 
—O. 2, R. 2 — Cause of action — Mean- 
ing of (Aug) 277. A 


——O. 2, R. 2 — Suit for mesne profits in 
Small Cause Court — Court not having 
jurisdiction to ‘ry suit for possession — An- 
other suit for possession in competent court 
— Not barred by O. 2,.R. 2 (Aug) 277 B 
O. 5, R. 17 — See Ibid, O. 9, R. 13, Pro- 





viso (Sep) 336 A 
——O. 6, R. 17 — See Ibid, O. 41, R. 2 
(Mar) 111 A 





O. 7, R. 1 — Cause of action — Ac- 
crual of — Has to be found out from plaint 


as a whole — Date mentioned in plaint — 
Cannot tie down the plaintiff (Jul) 225 B 
O. 7, R. 1 — Suit for damages for 





malicious prosecution — Truth of the oc- 
currence alleged in the prosecution is not the 
issue before the Civil Court (Aug) 259 C 
O. 7, R. 7 — See Ibid, S. 92 (1) (g) i 

(Aug) 283 C 
—oO. 7, R. 10 — Suit for ejectment and 
for recovery of rent — Suit triable by Judge, 
Small Causes filed in Munsif Court — Suit 
cannot be transferred but plaint is to be re- 
turned for presentation (Apr) 117 


` 
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Civil P. C. (contd.) 

O. 9, R. 5 (1) — See Provincial Small 

Cause Courts Act (1887), S. 17, Proviso 
(Jun) 204 





——O. 9, R. 13 — See 
(1) Ibid, S. 11 (Jun) 215 A 
(2) Provincial Small Cause Courts Act 
(1887), S. 17, Proviso (Jun) 204 


O. 9, R. 13, Proviso (added by All. Hgh 


Court} and O. 5, R. 17 — Hindu Marriage 
Act (1955), Ss. 13 and 15 — Application by 





wife for setting aside ex parte divorce de- , 


cree, filed 34 months after decree and after 
remarriage of husband, on ground that stm- 


mons were not served — Decree if can be 
set aside — Consideration (Sep) 33€ A 
O. 9, R. 15 — See Provincial Small 





Cause Courts Act (1887), S. 17, Proviso 


(Jun) 204 - 


——O. 11, R. 1 — See Ibid, S. 115 

(Aug) 265 
—O. 15, R. 5 — Striking out defence — 
Admission of dues essential (Apr) 136 
—O. 15, R. 5 (U. P. Amendment by Act 
57 of 1976) — Small Cause suit for ect- 
ment and rent arrears — Rent not deposited 
either on the first hearing date or even on 
date of filing written statement — Order 
striking off defence held proper — Benefi: of 
Section 20 (4) of U. P. Act 13 of 1972 was 
also not available. (Aug) 30) A 


: — 0O. 15, R. 5 (U. P.) — Deposit of monthly 
rent throughout continuation of suit — De- 
posit must be made in court where su is 
pending. (Aug) 302 B 

—O. 15, R. 5 —' Suit for ejectment of 

tenant after terminating tenancy pending 

when Rule 5 came into force — Effect 
(Oct) 347 A 

—0O. 15, R. 5 — U. P. Urban Buildings 

(Regulation of Letting, Rent and Eviction) 


Act (13 of 1972), S. 20 — Suit for eviction . 


of tenant under S, 20 — Applicability of 
O. 15, R. 5 i (Oct) 3-7 B 
——O, 15, R. 5 (U. P.) — Suit for ejectment 
and arrears of rent — Defence struck off — 


Effect f (Oct) 351 
——O. 15, R. 5 (1) and (2) (U. P.) — Srik- 
ing off defence — Neither money deposited 


in manner prescribed.nor representation filed 
within time — Court must strike off defence 


(Aug) 302 A 
—oO. 20, R, 1 — See Ibid, S. 96 
- (Aug) 268 A 
—o. 20, R. 4 — See Ibid, S. 96 
(Aug) 258. E 


——O. 20, R. 4 (2); 5 — Ex parte judgment 
— Non-compliance of provisions of the 
Rules, inasmuch as absence of elaborate dis- 


Civil P. C. (contd.) 

cussion on points determined in judgment — 

Does not make the judgment unenforceable 
(Jun) 215 B 


—o. 20, R. 5 — See Ibid, O. 20, R. 4 (2) 


(un) 215 B 
—_o. 20, R. 12 — U. P. (Temporary) Con- 
trol of Rent and Eviction Act (3 of 1947), 


S. 2 @ — Person occupying house under 
illegal allotment order — Mesne profits — 
Assessment (Feb) 69 
——O. 20, R. 18 — See Ibid, S. 11 i 

Gun) 215 A 
—oO. 21, R. 58 — See Limitation Act 
(1962), Art. 80 (Aug) 282 
——O. 21, R. 62 — See Limitation Act 


(1962), Art. 80 (Aug) 282 
O. 21, R. 90 — Suit to set aside execu- 





tion sale on the ground of inadequacy of price 


does not lie (Feb) 63 A 
O. 21, R..90 — Inadequacy of price 
fetched at an auction sale — Presumption is 
to adequacy (Feb) 63 B 


—O. 21, R. 92 (5) — Cancellation of sale 
in auction — Lack of title of judgment deb- 
tor in property sold — Court can order re- 
payment of purchase money to purchaser by 





decree-holder (Apr) 140 
——O. 21, R. 97 — See Limitation Act 
(1963), Art. 167 (Jun) 206 


——O. 22, R. 1 — Suit for damages for 
malicious prosecution decreed — Defendant 
died after filing appeal.—- Decree still ex- 
ecutable against the defendant’s assets with 
his heirs (Aug) 259 A 
—O. 22, R. 4 — Abatement of suit — 
Suit against deceased defendant and his sons 
for mandatory injunction directing them to 
demolish wall — Failure to bring other legal 
representatives of deceased on record within 
time — Suit abates as a whole (Sep) 334 
——O. 22, R. 9 — See Ibid, S. 107 : 

(Aug) 298 
—O. 22, R. 11 — Death of one of the two 
respondents — Respondents sued in the 
capacity of joint owners who were father and 
son — Omission to bring legal representa- 
tives on record on death of father — Would 
= abate the appeal (May) 171 B 

. 23, R. 3 — See also Ibid, S. 47 

(Jul) 242 
—O. 33, Rr. 2, 3 and 5 (a) (as amended by 
All HC in 1933) — Code of Civil Procedure 
(Amendment) Act (1976), S 97 — Effect of 
Section 97 on amended Rule 5 (a) of O. 33 
— Application for permission to file appeal 
as an indigent person not properly verffied , 
— Court has jurisdiction to- permit applicant 
to rectify defect (Jun) 205 
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Civil P. C. (contd.) 
-—O. 33, R. 3 — See Ibid, O. 33, R. 2 
(Jun) 205 
— 0O. 33, R. 5 (a) — See Ibid, O. 33, R. 2 
(un) 205 
O. 41, R. 2 and O. 6, R. 17 — Court- 
fees Act (1870) (as amended in U. P.), Sec- 
tion 6 (1) — Plaint received and on report 
of Munsarim that court-fee was sufficient 
court proceeding with case — No objection 
raised by defendant — Question of insuffi- 
ciency of court-fee cannot be raised in ap- 
peal (Mar) 111 A 
Civil P. C. (Amendment) Act (104 of 1976), 
S. 97 — See Civil P. C. (1908), O. 33, R. 2 
(Jun) 205 
—S. 97 (2) (a) — See Civil P. C. (1908), 
S. 2 (2) (Feb) 42 B (FB) 


Constitution of India, Arts.-13 (1), 19 (1) (f) 
— Existing law — Muslim law as personal 
law is existing law — Can be declared void 
and unconstitutional if violated Art. 19 (1) (£) 
(Jan) 5 C 
——Art. 14 — See also Motor Vehicles Act 
(1939), S. 43-A i (Apr) 120 
——Art. 14 — Allotment of coal wagons — 
Petitioner not granted superior grade of coal 
— Difference in granting number of wagons 
— Held did not amount to discrimination 
(Dec) 412 B 





——Art. 19 (1) (f) — See 
(1) Ibid, Art. 13 (1) (Jan) 5 C 
(2) Mohammedan Law — Pre-emption 
(Jan) 5 A, B 
—Art. 31 — See Displaced Persons (Com- 
pensation and Rehabilitation) Act (1954), 
S. 24 (Jul) 231 F 
—-Art, 226 — See also Motor Vehicles Act 
(1939), S. 68-F (1-C) (Oct) 352 B 
——Art, 226 — Writ against expert Tribunal 
— High Court should not interfere with 
award made by Expert Tribunal, unless 
patent error is pointed out (Mar) 92 D 


——Art. 226 — U. P. Imposition of Ceiling 
on Land Holdings Act (1 of 1961), S. 10 (2) 
— Notice under — A filing objections — 
Objections decided —- Appeal — Point that 
some land being abadi should not have been 
included in A’s holding not raised in grounds 
of appeal cannot be raised in writ petition 
challenging appellate order (May) 191 B 
Art. 226 — U. P. Imposition of Ceiling 
on Land Holdings Act (1 of 1961), S. 10 (2) 
—Notice under-—A filing objections—Objec- 
tions decided — In appeal by A only 12 plots 
contended to be unirrigated — Point that 
besides aforesaid plots other plots were also 
unirrigated — Cannot be raised in writ peti- 
tion challenging appellate order 

(May) 191 C 





Constitution of India (contd.) 

——Art. 226 — U, P. Imposition of Ceiling 
on Land Holdings Act (1 of 1961), S. 10 (2) 
—Notice under—A filing objections—Objec- 
tions decided — Appeal — Point that Khasra 
entries were incorrect not taken before Pre- 


scribed Authority — Point cannot be raised 
in writ petition challenging appellate order 
(May) 191 D 


——Art. 226 — U. P. Imposition of Ceiling 
on Land Holdings Act (1 of 1961), $. 10 (2) 
—Notice under—A filing objections—Objec- 
tions decided — -Point that plot was bed of 
tiver not raised before Prescribed Authority 
— Point cannot be raised in writ petition 
challenging appellate order (May) 191 E 


—Art. 226 — Order under challenge, pre- 
eminently just and correct —- High Court 
would decline to exercise jurisdiction under 
Art. 226 (Jul) 231 B 
—— Art. 226 — Question of fact —- Board 
of Revenue affirming findings of lower 
Courts after applying its mind to the mate- 
rial on record — Interference under Art. 226 

(Dec) 408 B 
— Art. 226 — Forwarding and delivering of 
trafic — Duty of Railway is of public 
nature — Mandamus to compel performance 
of duty can be issued (Dec) 412 A 
— Art. 245 — See Motor Vehicles Act 


(1939), S. 45 (Dec) 404 A 
—Art. 246 — See Motor Vehicles Act 
(1939), S. 45 - (Dec) 404 A 


——Art. 254 — No repugnancy between any 
of the provisions of the U. P. Act 25 of 1972 
and Motor Vehicles Act (1939) 

(Dec) 404 B 


Contract Act (9 of 1872), Ss. 2 and 10 — 
Bids for right to collect Tehbazari dues were 
offers —- Bid knocked down as the highest 
and confirmed by a resolution of Municipa- 
lity was acceptance —- Agreement was a con- 
tract (Apr) 143 A 
—S. 10 — See Ibid, S. 2 (Apr) 143 A 
—S. 31 — See Civil P. C. (1908), S, “60 
(Feb) 36 (FB) 
S. 65 — Section applies even where the 
contract is void ab initio (Apr) 143 C 
—Ss. 70, 73 and 74 — Money paid towards 
part payment of price and not as earnest 
money — Contract fell through — Buyer if 
entitled to refund of that amount — Doctrine 





of unjust enrichment (Jul) 253 A 
—-S. 73 — See also 
(1) Ibid, S. 70 (Jul) 253 A 


(2) Sale of Goods Act (1930), S. 41 
(Sep) 316 A 
——S. 73 — Claim for interest as damages 
— No agreement between parties for pay- 
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Contract Act (contd.) 
ment of interest or evidence to prove extent 


of damages — Plaintiff not entitled to 
damages or interest Gul) 23 B 
——S. 74 — See Ibid, S. 70 (Jul) 23 A 


——Ss. 192 and 226 — A authorising E to 
carry on business on his behalf — B appoint- 


ing C as commission agent — Position af C - 


vis-a-vis B held was of caitcha and not of 
pucca arhtia — Case was covered by Sec- 
tion 192 — Since C was sub-agent cf A 
suit for accounts by A against C was not 
maintainable (Jana 15 
——§. 226 — See Ibid, S. 192 (Jar) 15 
Court-fees Act (7 of 1870) 

See under Court-fees and Suits Valuat ons. 


COURT-FEES AND SUITS VALUATIONS 


—Court-fees Act (7 of 187D), S. 6 (1) — See 
Civil P. C. (1908), O. 41, R. 2 (Mar) 1:1 A 
——S. 6 (4) (U. P. Amendment) — Court 
dealing with temporary injunction applica- 
tion is only required to satisfy itself pcimia 
facie whether svit is properly valued or not 
— It need not come to concluded finding on 
question of valuation (Jan) 29 
——~S. 7 (V-B) and (V-A) — Suit for posses- 
sion of house by A against B, alleging that 
A was allottee of house and B was trespasser 
— Sec. 7'(V-B) applies and not S. 7 (V-A) 
(Mar) 1-1 B 
Criminal Procedure Code (2 of 1974), Ss. 95 
and 96 (4), (5) — Notification of forfe.ture 
of book under S. 95 — Validity - 
(Apr) 149 B FB) 
——S. 96(1) — Section 5 of Limitation Act 
is applicable to limitation under S. 96 (1) of 
Criminal P. C. (Apr) 149 A FB) 
——S. 96 (4) (5) — See Ibid, S. 95 
(Apr) 149 B FB) 
Deed — Construction — See Civil F. C. 
(1908), S. 47 (Jul) 242 
Displaced Persons (Compensation and Reha- 
bilitation) Act (44 of 1954), S. 12 D — 
Notification under — Effect Gul 231 G 
——S. 24 — Order of confirmation of sale 
of evacuee property under S. 40 of Adnin- 
istration of Evacuee. Property Act — Cues- 
tion of invalidity of sale not decided vhile 
confirming sale — Effect (Jul) 221 C 
——Ss, 24, 36 — Sale of property uader 
Displaced Persons (Rehabilitation) Act <fter 
its prior sale was confirmed under S. 40 of 
Administration of Evacuee Property Ac — 
Transferees under first sals could approach 
, tevisional authority under S. 24 of Disrlac- 
ed Persons Act to challenge second sal in 
view of finality attached to orders under 


Displaced Persons Act Gul 231 D 


_ clerical staff — 


Displaced Persons (Compensation and Reha- 

bilitation) Act (contd.) . 
——S. 24 — Finding of Revisional Auth- 
ority under Sec. 24 that sale under Displac- 
ed Persons Act was invalid, recorded after 
giving full opportunity to transferee —- Does 
not amount to deprivation of property as 
the same is under authority of law — Arti- 
cle 31 is not violated (Jul) 231 F 
——S. 36 — See Ibid, S. 24 Gul) 231 D 


Displaced Persons (Compensation and Reha- 
bilitation) Rules (1955), R. 92 — Transferees 
of evacuee property in whose favour sale 
was confirmed under Administration of 
Evacuee Property Act challenging jurisdic- 
tion of Managing Officer to effect sale of pro- 
perty under Displaced Persons (Rehabilita- 
tion) Act — They need not make any ap- 
plication under R. 92 Gul) 231 E 


Easements Act (5 of 1882), S. 4 — Land ap- 
purtenant does not mean adjacent to — 
Land in front of residential house though 
across a narrow lane is land appurtenant to 
that house (Feb). 50 
——S. 13 — See Ibid, S. 15 (Dec) 389 
——S. 15 — Easement of right — Tenant 
cannot acquire the right against landlord 
(May) 171 A 
——Ss. 15 and 13 — Specific Relief Act 
(1963), S. 39 — Vendee given right to make 
constructions over land under passage and 
open doors into passage when land through 
which it passed was sold — Obstruction ta 


passage — Suit under S. 39 within 3 years 
— Maintainability (Dec) 389 
EDUCATION 


—Uttar Pradesh Education Code, Para 143 
(1) — See Education — U. P. Intermediate 
Education Act (1921), S. 16-G 

(Feb) 66 (FB) 
—Uttar Pradesh Intermediate Education Act 
(@ of 1921), S. 7 — Marks sheets showing 
marks which were less than those required 
for pass — Column in the sheet meant for 
being notified as “pass” or “fail”, showing 
“passed” instead of “failed”? — Board of 
High School and Intermediate Education if 
estopped from treating the candidates as 
“failed candidate” (Jan) 32 A 
——S. 16-G — Recognised educational in- 
stitution — Removal of a member of its 
Power lies in Managing 
Committee — Approval of District In- 
spector of Schools not necessary. 1972 All 
LJ 933, Overruled (Feb) 66 (FB) 


—S 
Equity — Courts of Equity would ‘hot 
permit a statute to be made an instrument 
of fraud (Jan) 32 B 
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Evidence Act (1 of 1872), S. 3 — Person 
claiming minor daughters, unmarried, on 
oath — No evidence led by State against 
claim — Claim cannot be disallowed on 
basis of custom of marrying girls in min- 
ority i (May) 173 
Ss. 4, 79 to 90-A, 114 — Presumptions 
— Scope ~ Presumption not available 
under one section — It can still be drawn 
under another section - (Dec) 385 B (FB) 


—~S, 18 — Admission made in correction 
of paper case is admissible on the question 
of possession in regular suit (Dec) 408 A 
——Ss. 35 and 74 — Public document — 
Certified extracts from electoral roll and 
family register — Presumption as to — 
Rebuttal — Onus (May) 174 C 
S. 45 — Expert evidence — Value of 
(Aug) 294 
——S. 65 (f) — U. P. Municipalities Act 
(Act No. 11 of 1916), S. 330 — Copy of as- 
sessment diary maintained by spot enquirer 
but not issued as per requirements of Sec- 
tion 330 — Inadmissible in evidence 
(Oct) 361 B 
——S. 68 — Title based solely on will — 
One of the attesting witnesses alive and sum- 


moned by lower appellate Court — Witness 
failing to prove the will in question — 
Will, cannot be said to be legally proved — 
Decrees in suit based on such will are liable 








to be set aside (Aug) 292 
——Ss. 68, 71, 154 — Proof of execution 
of mortgage deed — Execution specially 


denied — Attesting witness not examined as 
he was won over — Not a sufficient ground 
for consideration of other evidence to prove 


execution (Dec) 395 
——S. 71 — See Ibid, S. 68 (Dec) 395 
——S, 74 — See Ibid, S. 35 (May) 174 C 


——Ss. 79 to 90-A — See Ibid, S. 4 

(Dec) 385 B (FB) 
——S. 85 — Notaries Act (53 of 1952), 
Ss. 2 (d) and 3 — Section 85 applies not 
only to Notaries Public as defined in Nota- 
ties Act but also to Notaries Public func- 
tioning in other countries. AJR 1958 Andh 
Pra 107 and AIR 1970 Manipur 57, Dissent- 


ed from (Nov) 369 A 
——~S. 90 — See also T. P. Act (1882), Sec- 
tion 123 (Dec) 394 A 


—~-Ss. 90, 90-A — Applicability — Sec- 
tion 90-A (2) does not override S. 90 — 
Section 90-A is independent of Section 90. 
AIR 1974 All.389, Overruled 
é (Dec) 385 A (FB) 
—*-S 90-A — See Ibid, S. 90 
(Dec) 385 A (FB) 
——S, 91 — See Registration Act (1908), 
S. 49 (May) 180 


Evidence Act (contd.} 

——Ss. 101-104 — See Contract Act (1872), 
S. 70 - (Jul) 253 A 
———S. 106 — See also Motor Vehicles Act 
(1939), S. 95 (2) (a), (b) (Dec) 397 
——S. 105 — Person collecting Tehbazari 
dues failing to account for the collections 
— Burden on him not being discharged he 


should pay the stipulated sum (Apr) 143C 
——S. li4 — See 
(1) Ibid. S. 4 (Dec) 385 B (FB) 
(2) Hindu Marriage Act (1955), S. 7 
(Mar) 109 B 
(3) T. P. Act (1882), S. 106 (Aug) 280 
——S. 114, Illus. (ec) — See Civil P. C. 
(1908), O. 21, R. 90 (Feb) 63 B 


——S. 115 — See 


(1) Displaced Persons (Compensation and 
Rehabilitation) Act (1954), S. 24 

(Gul) 231 D 

(2) Education — U. P. Intermediate Edu- 

cation Act’ (2 of 1921), S. 7 

(Jan) 32 A 

U. P. Sales Tax Act 

(Jun) 198 (FB) 


(3) Sales Tax — 
(1947), S. 21 


—S. 115 — See also 


(1) Hovses and Rents — U. P. (Tempo- 
rary) Control of Rent and Eviction 

Act (1947), S. 3 (f) (Sep) 320 A 

(2) T. P. Act (1882), S. 105 (Jan) 27 
——S. 116 — Suit for possession against 
licensees — Defendants, claiming to have 
continued in possession in the right of their 
father who was a licensee — Defendants 
were estopped from denying title of plain- 
tiff under S. 116 _(un) 210 
——S. 116 — Estoppel in case of attorn- 
ment — Words “at the beginning of the 


tenancy”, interpretation of (Sep) 320 B. 
——S. 154 — See Ibid, S. 68 (Dec) 395 
Forest Act (16 of 1927), S. 82 -- Words 


‘Price’ and ‘Damages’ — Meaning of — 
Whether deficit on resale could be recovered 
under S, 82 (Mar) 100 A 
——Ss. 82 and 83 — Scope of — Word 
‘such’ in Sec. 83 — Interpretation 
(Mar) 100 B 
—Ss. 82.and 83 — Section 83 is supple- 
mentary to S. 82 — They do not overlap 
(Jun) 213 
(Mar) 100 B; 
(Jun) 213 
General Clauses Act (10 of 1897), S. 3 (36) 
— See Civil P. C. (1908), S. 60 
(Feb) 36 (FB) 


——S. 83 — See Ibid, S. 82 


—S. 27 — See T. P. Act (1882), S. 106 


(Aug) 280 
——S. 66 — See Civil P. C. (1908), S. 2 (2) 
(Feb) 42 B (FB) 
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HIGH COURT RULES AND ORDEES 
—Allahabad High Court Rules (156), 


11 
Hindu Marriage Act (contd.) 


-——Ss. 11 and 23 (1) (d — Wife’s petition 


Chap, XIII, Rr. 3, 42, 48 — Applicatioa to - 


have the paper book in the appeal prep= ed 
by getting it cyclostyled — Can be allowed 
under Chap. XII : (Apr) 47 
-—Chap. XIII, R. 42 — See Ibid, Chap- 
ter XIII, R. 3 . (Apr) 47 
—cChap. XIII, R. 48 — See-Ibid, Chap- 
ter XT, R. 3 (Apr) -47 





Hindu Law — A claiming to be son of 
dead. co-sharer executing sale deed ‘ir re- 
spect of share of deceased — Suit for zan- 
cellation of sale deed by remaining z0- 
` sharer on ground that A had no rigt in 
land — Maintainable (May) 166 
—Debt — See Provincial Insolvency Act 
(5 of 1920), S. 4 (Apr) 126 
—Debt due by father — Decree agamst 
father for rent and costs — Father not >n- 
testing suit — Decree debt cannot be caled 
“avyavaharika” ‘so as to ke not binding on 





the sons (Feb) € D 
Religious endowment — Gift by M=na- 

ger — Pre-condition for making gift viz. 
change in the line of succession or naure 
or object of endowment — Not enforcezble 
(Jun) 24 A 


— Right of Hindu sons to challenge im- 
prudent sale by father cannot be appliec to 
` execution sale against the father 


(Feb) «- C 
——Widow — See Hindu Women’s Eght 
to Property Act (1937), S.3 (May) 133 B 
-~—Widow — Remarriage — See Hiadu 
Widow's Remarriage ae (1856), S. 6 

(May) 1€+ 
Hindu Marriage and Divorce Rules a 
R. 17 — Application for maintenance — 


Wife not filing affidavit as required by E 17 
— Husband not objecting .— Held o der 
granting maintenance could not be  tre_ted 
as one without jurisdiction (Apr) 153. 


Hindu Marriage Act (25 of 1955), S. 7 
According to custom of caste biradari, pau 
puja done — Saptpadi not shown to be ne 
of ceremonies necessary for valid mar-mage 
-— Held valid marriage has taken place 
(Mar) 15 A 
—S. 7 — Extracts of Kutumb  regster 
and electoral roll relied on — Such exteacts 


o 


cannot be said to be inadmissible in avi- 
dence . (Mar) 12> B | 
*-——S. 11 — Who can apply (May) 174 A 


— Ss. 11 and 23 (1) (d) — Petition ız der 


S. 11 — Unnecessary or improper delz- 
presenting — Petition not liable to bedis- 
missed : (May) 173 B 


to declare her marriage with respondent 1, 


void under S.. 5 (1) as respondent 1 had 
previously married with respondent 2 with 
whom he was living — Petitioner’s allega- 


tion thatshe hadalso married thrice before 
— If disentitles her toa decree (May) 174 D 


—S. 13°-— See Civil P. C. (1908), O. 9. 
R. 13, Proviso (Sep) 336 A 
—S. 15 — See Civil P. C. (1908), O. 9. 
R. 13, Proviso (Sep) 336 A 


— S. 23 (1) (d) — See Ibid, S. 11 
(May) 174 B, D 
——S, 24 — See also Ibid, S. 28 


(Oct) 350 

—S. 24 — Maintenance — Quantum 
(Mar) 109 C 
—-S. 24 — “Independent income sufficient 


for her support” What is to be consi- 


dered under the section is wifes own in- 
come (Apr) 130 B 
——Ss. 24, 25, 26, 28 (as amended in 1976) 
.— Order under $. 24 granting temporary 
alimony — Order is not appealable under 
S. 28 23 p (Oct) 344 
——S. 25 — See Ibid, S. 24 (Oct) 344 
——S. 26 — See Ibid, S, 24 (Oct) 344 
—S. 28 — See also Ibid, S. 24 

E (Oct) 344 
~——Ss. 28 and 24 — Appeal from order 
under S. 24 not competent ~ (Oct) 350 


Hindu Widow’s Remarriage Act (15 of 1856), 
S. 2 — See Ibid, S. 6 (May) 186 A 
Ss. 6, 2 — Remarriage — To prove it 
all ceremonies for a marriage ‘must be 
shown to have been performed during the 
roustniee — Effect of valid remarriage 
(May) 186 A 


Hindu Women’s Right to Property Act 
(48 of 1937), S. 3 — Devolution of property 
— Husband predeceasing his father leaving 
joint family property — Widow can have 
no title to that property on the death of 
her father-in-law (May) 186 B 


HOUSES AND RENTS 
—Uttar Pradesh (Temporary) Control of 


Rent and Eviction Act (3 of 1947), S. 2 (£) 
— See Civil P, C. (1908), O. 20, R. 12 





(Feb) 69 

—S. 3 — See also . 
(1) Civil P. C. (1908), S. 47 (Jul) 242 
(2) Houses and Rents — U. P. Urban 


Buildings (Regulation of Letting, Rent 

and Eviction) Act $1972), S. 43 (2)(rr) 

(Tun) 194 (FB) 

—S. 3 (f) — Suit for ejectment on ground 
of denial of title of landlord Sale of 
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Houses & Rents — U. P. (Temporary) Con- 
trol of Rent & Eviction Act (contd.) 
house in question by G in favour of plain- 


tiff — Throughout the period during which ` 


G remained owner of property the tenant 
lreated G as his sole landlord and paid en- 
lire rent to him regularly — Held, as G 
was sole landlord vis-a-vis the tenant upon 
transfer of house in favour of plaintiff, she 
stepped into Gs shoes and became sole 
andlady and hence she would be entitled to 
succeed — Further, as tenant had attorned 
z0 G he would be estopped from challeng- 
-ng title of Plaintiff as sole landlady 


(Sep) 320 A 
—Uittar Pradesh Urban Buildings (Regula- 
lion of Letting, Rent and Eviction) Act 
113 of 1972), S. 2 (2) — See Civil P. C. 
71908), S., 47 ; (Jul) 242 
—~—S. 3 (g) — See Ibid, S. 21 > (Apr) 148 


——S. 12 (3-A) — Deemed vacancy of 
building — Transferred: employee should be 
allotted any accommodation before sub- 
section (3-A) can operate. 1978 All Rent 
Zas 199, Overruled (Aug) 275 (FB) 
——S. 20 — See Civil P. C. (1908), S. 47 


(Jul) 242 
—-S. 20 (f) — See T. P. Act (1882), Sec- 
zion 111 (g) (Aug) 270 B 
——S. 20 (4) — See Civil P. C. .(1908), 
D. 15, R. 5 (Aug) 300 A 


-~—-S. 21 — See also Ibid, S. 43 (2) (rr) 
(Jun) 194 (FB) 
——S. 21 — Release of tenanted house — 
Application by landlord maintainable though 
` not signed by co-owner (Feb) 76 
——S. 21 — Lease-deed providing that 
zenant shall not be liable to ejectment ex- 
cept on ground of arrears of rent — Appli- 
zation for eviction on ground of landlord’s 
Dersonal need cannot succeed (Feb) 78 C 
——-S. 21 — Release of premises for land- 
-ord’s bona fide requirement (Apr) 148 
—S. 26 — See Ibid, S. 27 (Feb) 65 
—Ss. 27 and 26 — Tenant occupying 
apper floor — Application under S. 27 (1) 


Zor restoration of amenity of water lifting 
dump — Prescribed authority. must pass 
speaking order (Feb) 65 





Ss, 43 (2) (rr) and 21 — Jurisdiction of 
Drescribed authority under S. 43 (2) Gr) — 
Subsequent events — If can be considered. 
1977 All LJ 251, Overruled (Jun) 194 (FB) 


—Uttar Pradesh Urban Buildings (Regula- 
Jon of Letting, Rént and Eviction) Rules 
+1972), R. 15 (2) — See Ibid, S. 21 
i (Feb) 76 


Inherent powers ` 
See Civil P. C. (1908), S, 151 


Interpretation of Statutes — Procedural. law 
— Construction of (Dec) 385 C (FB) 
Words “Price” and- “Damages” — See 
Forest Act (1927), S. 82 (Mar) 100A 
Land Acquisition Act (1 of 1894), S. 4. (1) 
— See also Ibid, S. 6 (1), Ist Proviso 
(Mar) 106 C 
—S, 4 ( D — Notification under — ‘Plot 
numbers of land to be acquired need not be 
specified in Notification (Mar) 106 B 
S 5:A n Objections under `S. 5-A to 
acquisition of land filed — Collector hearing 
objections has no authority to accept or re- 
ject objections ' (Mar) 106 A 
——S. 6 (1), First Proviso and S. 4 (1) — 
Notification under S. 4 (1) published prior 








‘to 20-1-67 — Restriction under the Proviso 


does not apply (Mar) 106 C 


——S. 23 — “Market Value” — Coraputas - 


tion — Some amount of guess work is per- 
missible (Sep) 324 
_ Landlord and Tenant -—- See T. P. Act 
(1882), S. 108 (Feb) 78 A 


Limitation Act (9 of 1908), Sch. I, Art, 120 
— Right to sue — Would accrue on ugequi- 
vocal threat to infringe right asserted in 


suit (Jul) 225 A 
——Sch. I, Art. 139 — See T. P. Act (1882), 
S. 111 (g) (May) 178 B 


Limitation Act (36 of 1963), S. 5 — See 
also Criminal P. c (1974), S. 96 (1) 
(Apr) 149 A 
S. 5 — Condonation of delay — Party 
suffering from low. blood pressure and 
medically advised not to move —— Conse- 
quently if he does not move he acts in good 
faith — There is “eumaent cause” 
‘ (May) 185 
—S. 7, Expln. If — Alienation of sole 
joint family property, a house, by karta 
with stipulation for reconveyance — Failure 
of karta to enforce reconveyance agreement 
within limitation — Effect (Feb) 52 B 
—-S. 14 — Applicability to 
proceedings 
——S. 29 (2) — See 
(1) Criminal P. C. (1974), S. 96 (1) 
(Apr) 149 A 
(2) Hindu Marriage Act (1955), S. 11 





(Sep) 308 B 


(May) 174 B. 


— Art. 58 — Suit for declaration — 
Wrong fixation of boundaries of village in 
1935-36 — Suit for declaration — Starting 
point of period of limitation . (Oct} 358 


Art. 80 — Seizure of moveable property 
under legal process — Seizure wrongful — 
Suit for compensation —— Limitation — 





arbitration 


v 


Jer 


-N 
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Limitation Act (1963) (conéd.) 
Period commences from date when seizure 
becomes wrongful (Aug) 282 


` —Art. 113 — Suit for mandatory injmc- 


tion for closing doors, ventilators :nd 
windows opened .by defendants in eir 
houses — Limitation — Starting point 
(Apr) 115 
——Arts. 142-144 — Suit for possession 


based on title — Title found proved — 
Defendants must prove adverse possession 
for more than 12 years (Jun) 210 
-—Art, 167 — Civil P. ©. (1908), O. 21, 
R. 97 — Successive resistahce to exectdon 
of decree of possession — Proceedings uzder 
O. 21, R. 97 must be commenced whin 
30 days of the first resistance and nc of 
the successive or last resistance. (1896) ILR 
` 18 All 233, Not followed in view of (134 
ILR 26 All 365; AIR 1970 Guj 49, Dissected 


from ; (Jun) 206 
Mahomedan Law — Marriage — Dower — 
See Civil P. C., (1908), S. 20 (Apr) 115 B 
—Marriage — Dower — Nature of, di- 
cated (Apr) 1% A 
— Persona] Law — See Constitution of 
India, Art. 13 (1) (Qan) = C 
—Pre-emption — Unconstitutional if hey 
violate fundamental right to property 
(Jan) = 


——Pre-emption — Law entitling a oa 
Khalit to pre-empt sale of property — Wot 


personal law of Muslim but is custorary 
law — Unconstitutional as violating. Arti- 
cle 19 (1) (f) (Jan) = B 


Marriage Laws (Amendment) Act (68 of 


1976), S. 39 — See Hindu Marriage Act 
(1955), S. 24 (Oct) 344 
Medicinal. and Toilet Preparations (Ex-ise 


Duties) Act (16 of 1955), Sch. Item 


- 


See Spirituous Preparations (inter-S-te 
Trade and Commerce) Control Act (1¢25), 
S. 8 (Oct) 364 


Mines and Minerals (Regulation and Deve- 
lopment) Act (67 of 1957), S. 9. (1) — 
Scope — Section 9 (1) cavers cases of rta- 
tutory leases as well (Mar) 92 A 


——S. 15 (1) — Power of State Govern- 
ment to make rules laying down period “or 
lease and provision for payment of royalty 
or dead rent . (Mar) % B 
Motor Vehicles Act (4 of 1939), Pre. — 
See Constitution of India, Art. 254. 
(Dec) 4 B 
—S. 2 (28-A) -- See Ibid, S. 68-F 
. (Oct) 35E A 
——S. 43-4 — See Ibid, S. 45 (Dec) 404 A 
-—Ss. 43-A, 47, 50 and a — Provis:ens 
contained in S. 43-A override provis ens 


Motor Vehicles Act (confd.) 
contained in Ss. 47, 50 and 57 — Powers of 
State Government to issue directions to 
State Transport Authority _ (Apr) 120 
——Ss. 45, 47 (3), 43-A — Grant of inter- 
State permits — Application of S. 43-A to 
inter-State permits — Suffers from vice of 
extra-territoriality (Dec) 404 A 
——S. 47 — See Ibid, S. 43-A (Apr) 120 
——S. 47 (3) — See Ibid, S. 45 
(Dec) 404 A 
——S. 50 — See Ibid, S. 43-A (Apr) 120 
——S. 51 (2) (x) — Contract carriage per- 
mit — Condition that vehicle of not more 
than four years old not to be used — Valid 
being in public interest (Mar) 112 A 
——S. 57 — See Ibid, S. 43-A (Apr) 120 
——Ss. 57 (3), 64 — Existing permit holder 
not objecting to grant of permit to third 
person — Not entitled to be impleaded as 
party to appeal filed by third person . 
(Jan) 14 
——Ss. 59 (2), 68 — U. P. Motor Vehicles 
Rules (1940), R. 63 (b) (i) — Contract Car- 
riage permit — Rejection with object to re- 
duce number of vehicles — Ground not 
germane to purpose of S. 59 (2) ie. re- 
placement of vehicles — Rule 63 (b) (i) is 
ultra vires the Act (Mar) 112 B 
~—S. 64 — See Ibid, S. 57 (3) (Jan) 14 
——S, 68 —.See Ibid, S. 59 (2) 
(Mar) 112 B 
——S. 68-C — See also 
(1) Ibid, S. 68-F : (Oct) 352 A 
(2) Ibid, S. 68-F (1-C) (Oct) 352 B 
——Ss, 68-C and 68-D — Notification pro- 
posing scheme under S. 68-C ‘published on 
7-9-61 — Person obtaining permit after 
7-9-61 on route covered by scheme holds 
permit subject to scheme — He has no 
right to file objection or get opportunity of 
hearing under S. 68-D (Sep) 330 A 


——Ss. 68-C and 68-D — Notification pro- 
posing scheme under S. 68-C published on 
7-9-61 — Objector not filing ‘objections 
within 30 days as required by S. 68-D (1) 
— Not entitled to file any objection subse- 
quently or to any opportunity of hearing 
(Sep) 330 B 
——Ss. 68-C and 68-D — Notification pro- 
posing scheme under S. 68-C published — 


Object of hearing objections under S. 68-D, 
indicated (Sep) 330 C 


——Ss. 68-C and 68-D — Notification pro-` 
posing scheme under S. 68-C published — 
Names of persons holdin? permits on date 
of publication included in notification — 
Subsequently some of them transferring 
permits — Names of transferees included in 
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Motor Vehicles Act (contd.) l 
final Notification issued under S. 68-D (3) — 
Fact that names of subsequent transferees 
could not be included in Notification . pub- 
lished under S. 68-C does not invalidate 
scheme (Sep) 330 D 
5. 68-D — See Ibid, S. 68-C 

(Sep) 330 A, B, C D 
Ss. 68-F, 68-C, 2 (28-A) — State Trans- 
port Undertaking granted permit for ex- 
clusive operation — Permit for larger routes 
which operlaps shorter routes on which 
private operators operating — Even tben 
S. 68-F (1-C) applies (Oct) 352 A 
——Ss. 68-F (1-C), 68-C — Nationalisation 
scheme not finally published —— Permits to 
private operators in violation of S. 68-F 
(1-A) and (1-C) — Existing operators can 
file writ petition (Oct) 352 B 
——Ss. 95, 96 and 110-A — Insurer not 
liable in the absence of a decree against the 
owner of the vehicle (Dec) 410 
—SsS. 95 (2) (a), (b) — Liability of insurer 








— Contract to the contrary — Onus and 
proof (Dec) 397 
——S. 96 — See Ibid, S. 95 (Dec) 410 


——S. 110-A — See Ibid, S. 95 
(Dec) 410 
Amendment) Act 
See Constitution of 
(Dec) 404 B 


Motor Vehicles (U. P. 

(25 of 1972), S.2 — 

India, Art. 254 
MUNICIPALITIES 


—Uttar Pradesh Municipalities Act (2 of 
1916), S. 97 — Contract in writing — Parti- 


cular form and bilateral document not re- 
quired (Apr) 143 B 
——S. 330 — See Evidence Act (1872), Sec- 
tion 65 (£) (Oct) 361 B 


Northern India Canal and Drainage Act (8 of 
1873), Ss. 31 and 32 — Manual of Orders of 
U. P. Irrigation Department (framed by 
U. P..Govt. under Act), Para. 309, Cl. (4) — 
Cultivator A irrigating his plot from canal 
for 4 Fasals — No contract between A and 
Govt. for supply of canal water — Sec. 31 
applies and not Section 32 — A has right 
under Para. 309, Cl. (4) to get his plot ir- 
tigated from canal (Jun) 203 
-——~—S. 32 — See Ibid, S. 31 (Jun) 203 
Notaries Act (53 of 1952), S. 2 (d) — See 
Evidence Act (1872), S, 85 (Nov) 369 A 
——S. 3 — See Evidence Act (1872), S. 85 
(Nov) 369 A 
Penal Code (45 of 1860), S. 153-A — See 

Criminal P. Ç. (1974), S. 95 
(Apr) 149 B (FB) 

——S. 499 — See 
(1) Civil P. C. (1908), O. 7, R. 1 
_ (Aug) 259 C 


Penal Code (contd.) 
(2) Torts — Malicious prosecution 

(Aug) 259 B 
Provincial Insolvency Act (5 of 1920), Ss. 4, 
54 — Transfer of joint Hindu family pro- 
perty governed by Mitakshara — Father ad- 
judged insolvent — He cannot alienate son’s 
share for payment of his debt (Apr) 126 
S. 54 — See Ibid, S. 4 (Apr) 126 
——Ss. 68 and 75 — Sale of insolvents’ pro- 
perty by Receiver — Right of insolvent to 
seek redress as a person aggrieved under S. 68. 
AIR 1919 All 284, Overruled 





i (Apr) 131 (FB} 
——S. 75 — See Ibid, S. 68 
(Apr) 131 (FB) 
Provincial Small Cause Courts Act (9 of 
1887), S. 17, Proviso — Civil Procedure Code 
(1908), O. 9, R. 13; R. 15, R. 5 (1) (as in 
U. P.) — Ex parte decree of Small Cause 
Court .— Application for setting aside — 
Compliance with proviso to Sec. 17 manda- 
tory for application being entertained 
(Jun) 204 
——S. 25 — Findings of fact recorded on 
appreciation of evidence are not open to 
challenge in revision under S. 25 
(Aug) 300 B 
-—S. 25 — Finding that relationship of 
landlord and tenant did not exist — Trial 
Court ignoring admissions of decisive charac- 
ter — District Judge justified in reversing 
finding of trial Court (Nov) 369 B 
Railways Act (9 of 1890), S. 27 — See ` 
(1) Constitution of India, Ari. 14 


(Dec) 412 B 
(2) Constitution of India, Art. 226 
(Dec) 412 A 
-——S. 28-A — See 
(1) Constitution of India, Art. 14 
{Dec) 412 B 
(2) Constitution of India, Art. 226 
(Dec) 412 A 
—S. 47 (1) (È) — See Ibid, S. 74 (3) 
(May) 163 A 
—S. 74 (3) — Railway negligence mis- 
conduct to be proved (May) 163 A 


Railways Rules, R. 7 (e) — See Ibid, S. 74 (3) 
(May) 163 A 
Registration Act (16 of 1908), S. 2 (1) — See 
T.-P. Act (1882), S. 107 (Aug) 262 A 
-——S,. 2 (6) — See T. P. Act (1882), S. 3 


(Dec) 394 B 
—S. 17 — See T. P. Act (1882), S. 3 
(Dec) 394 B 
——S. 17 (1) (d — See T. P. Act (1882), 
S. 107 (Aug) 262 A 
——S, 28 — See 
(1) T. P. Act (1882), S. 3 (Dec) 394 B 
QQ) T. P. Act (1882), S. 123 (Dec) 394A 


w? 


+ 
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Registration Act (contd.) 
—S. 49 — See also T. P. Act (1882), S. 107 
(Aug) 262 A 
—S. 49 — ‘Collateral puzpose’ — Whet is 
(May) 180 
Sale of Goods Act (3 of 1936), S. 4 — See 
Contract Act (1872), S. 70 (Jul) 253 A 
—Ss. 41, 44 and 56 — Section 41 gives 
buyer only a right to examine goods -— Does 
not give him right to repudiate contract — 
Right under Section 41, when arises — Seller 
when entitled to claim damages 
. (Sep) 315 A 
——S. 44 — See Ibid, S. 41 (Sep) 315 A 
—S. 55 — See Contract Act (1872), S. 70 
(Jul) 253 A 


—S. 56 — See Ibid, S. 41 (Sep) 315 A 


SALES TAX 
—Uttar Pradesh Sales Tax Act (15 of 1£48), 
S. 6(f) — See Ibid, S. 21 (Jun) 198 ŒB) 
——Ss. 21 and 6 (€) — U. P. Sales Tax 
Rules’ (1948), Rule 77 — Proceedings under 
Section 21 — Service of notice on assessee is 


a condition precedent — Notice served on - 


unconcerned person and essessee participat- 
ing in proceedings — Proceedings are vitiated 
and assessee is not estopp2d from chall=ng- 
ing validity of proceeding for non-service of 
notice. 1978 UPTC 1 : 1978 Tax LR (NDC) 
24, Overruled (Jun) 198 CFB) 
—Uttar Pradesh Sales Tax Rules (1948), R. 77 
— See Sales Tax — U. P. Sales Tax Act 
(1948), S. 21 (Jun) 198 (FB) 


Specific Relief Act (47 of 1963); S. 1C — 
Suit for Specific performance — Original 
vendor dead — Extension of period for zon- 
veyance — Extension given only by somə of 
the heirs could not deprive the purchase: of 
his remedy for specific performance 
(Aug) 296 
——S. 15 (6) — See Civil P. C. (1908), & 60 
(Feb) 36 (FB) 
S. 16 (ci) — Requirements as to readi- 
ness and willingness to perform essential part 
of contract — Mandatory (Feb) 52 A 
S. 31 — Suit ‘for cancellation of sale 
deed — Who can sue (Mar: 85 
S. 36 — See Civil P. C. (1908), S. 9. 
(Noy) 375 D 
Ss. 37 and 38 — Perpetual injunctioa — 
Grant of — Discretionary (Jun) 209 
——S. 38 — See also Ibid, S. 37 (Jun) 209 
—S5. 38 — Group of Muslims prevented 
by ‘other Muslims from loudly uttering 
“Aameen” in mosque — Injunction agzinst 
such prevention is valid (Oct) 342 A 
S. 38 — Suit for permanent injunction 
and possession — Land in dispute, ownec by 
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Specific Relief Act (contd.) 
plaintiff Zamindar, but being a public street, 


_ vesting in Nagar Palika — Nagar. Palika con- 


structing shops on the land in dispute and 


- thus obstructing public street — Injunction 


to restrain from construction could be grant- 
ed — Plaintiff-Zamindar however not entitl- 
ed to ask for possession of that land on 
ground that the Nagar Palika had stopped 
using the land as public street. [Read S. 36 
inthe Headnote as S. 38, Mistake detected 
subsequently — Ed.] (Nov) 376 B 
S. 39 — See Easements Act (1882), S. 15 

(Dec) 389 
(nter-State Trade 
and Commerce) Control Act {39 of 1955), 
S. 2 (d) — See Ibid, S. 8 (Oct) 364 
Ss. 8, 11, 2 (d) — “Spirituous prepara- 
tions” — Homoeopathic dilutions and tinc- 
tures fall within definition of “spirituous pre- 
parations” Homoeopathic preparations 
containing alcohol were not exempted from 
operation of Act (Oct) 364 
S. 11 — See Ibid, S. 8 {Oct) 364 


Stamp Act (2 of 1899) 
See under Stamp Duty. 


STAMP -DUTY 


~Stamp Act (2 of 1899), Ss. 33, 40 — Deed 
of mortgage — Failure to pay increased duty 
under Section 67-H, U. P. ‘Town Improve- 
ment Act — Deed of transfer cannot be im- 
pounded nor can it be subjected to penalty 

(Jan) 1 A (SB) 
——S. 40 — See Ibid, S. 33° (Jan) 1 A 
——Sch. I-B (as enacted by U. P.) Art. 23,— 
— See Ibid, S. 33 (Jan) 1 A (SB) 
Sch. I-B (as enacted by U. P.) Art. 40 
— See Ibid, S, 33 (Jan) 1 A (SB) 














Succession Act (39 of 1925), S. 105 — See 
Ibid, S. 109 (Nov) 372 
——S. 107 — See Ibid, S. 109 (Nov) 372 
Ss. 109, 107 and 105 — “A” bequeathing 
his estate equally to daughters “B” and “C” 
— “C”? dying in A’s lifetime leaving a 
daughter “X” — “X” is entitled to inherit 
share of “C” (Nov) 372 


TENANCY LAWS - 
—Uttar Pradesh Consolidation. of Holdings 
Act (5 of 1954), S. 5 — See Civil P. C. 
(1908), S. 11 (Jun) 215 A 


S. 9 — In execution of decree for arrears 
of rent land purchased in auction and pur- 
chaser’s name mutated — Objection under 
the section by heir of grdve holder claiming 
land to be tenancy grove — Not maintain- 
able. Observation in 1971 All LJ 34, held 
not correct law (Jan) 7 
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Tenancy Laws (contd.) 
~-Uttar Pradesh Imposiiion of Ceiling on 
Land Holdings Act (1 of 1961), Ss. 3 (7) and 
5 — Ceiling area — Determination — Claim 
of land by land holder for minor daughters 
by alleging that they are unmarried — Can- 
not be disallowed only on ground of custom 
of early marriages amongst villagers without 
adducing rebuttal evidence (May) 173 B 
S. 4-A — Controversy under Sec. 4-A 
whether plot was irrigated land — Prescribed 
Authority is not bound to make local inspec- 
tion — It is within his discretion to do so 
(May) 191 F 

-—S. 5 — See Ibid, S. 3 (7) (May) 173 B 
~—_S,. 6 — Surplus area — Determination of 
— Abadi land is not land as defined in the 
Act and cannot be taken into account 

tS (May) 173 A 
~—S§. 10(2) — See also Constitution of 
India, Art. 226 ` (May) 191 B, C, D, E 
——S§. 10(2} — On receipt of notice under 
S. 10 (2) A filing objections — Objections 
decided — Appeal by A — Case remanded 
— Fresh notice to A under S. 10 (2) not 
necessary (May) 191 A 


—Uttar Pradesh Tenancy Act (17 of 1929), 
Ss. 147, 162, 243, 251 — See Tenancy Laws 
— U. P. Consolidation of Holdings Act (5 of 
1954), S, 9° (Jan) 7 


—Uttar Pradesh Zamindari Abolition and 
Land Reforms Act (1 of 1951), S. 7 — See 
Tenancy Laws — U. P, Consolidation of 
Holdings Act (1954), S. 9 (Jan) 7 
——S. 107 (2) ,— “Central Act for the time 
being in force’ — Weld, Central Act must 
mean the Act that was in existence at the 
time of settlement of terms (Mar) 92 C 
~—-—§, 171 — See Hindu Law — Co-sharer 

(May) 166 
——S. 331 — Suit by joint grove holder 





against other joint holder -for mandatory in- 


junction restraining him from interfering 
with his possession — If suit is triable by 
Civil Court or Revenue Court (Mar) 89 


Torts — Malicious prosecution. — See Civil 
P. C. (1908), O, 7, R. I (Aug) 259 C 
*——Malicious prosecution —- Damages for 
-defamation due to — Principles governing an 
action (Aug) 259 B 
- ~——Unmanned Railway level crossing — 
Tractor struck between rails and damaged by 
on coming train — Driver of tractor not 
giving any signal to driver of train running 
at,slow speed — Railway is not responsible 
for damages (May) 168 
Transfer of Property Act (4 of 1882), Ss. 3 
and 123 — Registration Act (1908), Ss. 2 (6), 
28 and 17 — Gift deed in respect of im- 


Transfer of Property Act (contd.) 
movable property including Jamun tree — 
Jamun tree is immovable property — Gift 
deed could be validly registered by Sub- 
Registrar (Dec) 394 B 
——S. 40 — Scope (Feb) 78 B- 
——S. 41 — Transferee not examining rele- 
vant documents before purchasing share of 
alleged co-tenure-holder — Cannot get benefit 
of S. 41 (Jun) 215 C 
-—S. 58 — See also U. P. Town Improve- 
ment Act (8 of 1919), S. 67-H 

(Jan) 1 B (FB) 
S. 58 — Deed of intended mortgage — 
Deed severable in mortgage and bond for 
debt — Non-registration would not affect the 








bond (Apr) 139 
S. 105 — See also Civil P. C. (1908), 
S. 47 . (Jul) 242 


——Ss. 105, 106 — Property owned by co- 
sharers — One of them leasing it — Notice 
under S. 106 and a suit for eviction by him 
alone against tenant is maintainable 


(Jan) 27 

——S. 106 — See also 
(1) Ibid, S. 105 (Jan) 27 
(2) Ibid, S. 111 (g) (Aug) 270 B 
—S. 106 — Notice of termination of 


tenancy — Joint-tenancy — Notice addressed 
to one of the joint-tenants — Valid 


(Mar) 84 
——S. 106 — Notice of termination — Con- 
struction of (Apr) 142 


——S, 106 — Evidence Act (1872), S. 114 — 
General Clauses Act (1897), S. 27 — Notice 
to quit — Service by Post — Notice 
received back with endorsement of refusal — 
Presumption of service arises , (Aug) 280 
——S,. 107 — Rent note executed by tenant 
alone for eleven months at the rate of Rs. 5/- 
per month — Not a lease within meaning of 
S. 107, but would be a lease under S. 2 (7) 
of Registration Act (Aug) 262 A 
S. 108 — Landlord and tenant — Lease 
deed’ providing that tenant shall not be liable 
to ejectment except on ground of arrears of 
rent for one year — Covenant is binding on 
purchaser at ccurt auction (Feb) 78 A 
——S. 111 — Implied surrender of tenancy 
— Inference about — When can be drawn 
(Aug) 266 A 
——S. 111 (g) and Limitation Act (1908), 
Sch. I, Art. 139 — Forefeiture of tenancy — 
Surrender of possession essential — Absence 
of surrender — No determination of tenancy 





-— Provisions of Article 139 of Limitation 


Act would not apply (May) 178 B 
—S, 111 (g) — Forfeiture of tenancy on 
ground of disclaimer — What constitutes dis- 
claimer of title (Aug) 270 A 
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Transfer of Property Act (contd.) 
—Ss. 111 (g) and 106 — Suit for eject- 
ment — Prior notice terminating tenancy 
given — Second notice expressly mentioning 
` ground of forfeiture occasioned by denial of 
title not necessary (Aug) 270 B 
—S. 111 — Tenant for a fixed term sub- 
letting premises to a partnership firm — A 
partner in the firm becoming owner of the 
premises — Effect (Oct) 361 A 
—Ss. 114, 114-A — Conditions for applica- 
bility — Provisions held cid not apply in 
the facts of the instant case _ (Dec) 401 
——S. 114-A — See Ibid, S. 114 (Dec) 401 
——S§. 123 — See also Ibid, S. 3(Dec) 394 B 
——S,. 123 — Evidence Act (1872), $.90 — 
Registration Act (1908), S. 28 — Registered 
gift deed of immovable property about 
50 years old — Validity — Burden of proof 
on person challenging it (Dec) 394 A 
Uttar Pradesh Civil Laws (Reforms and Am- 
endment) Act (57 of 1976), S. 19 — See Arbi- 
tration Act (1940), S. 34, Expln. IT (Apr) 125 
—-S. 36 — See Arbitration Act (1940), Sec- 
tion 34, Expln. II (Apr) 125 
Uttar Pradesh Land Revenue Act @ of 1901), 
S. 34 — See Evidence Act (1872), S. 18 
(Dec) 408 A 
Uttar Pradesh Minor Minerals (Concession) 
Rules (1963), R. 20 — See Mines and Mine- 
rals (Regulation and Development) Act 
(1957), S. 15 (1) (Mar) 92 B 
——R. 21 — See Mines and Minerals (Re- 
gulation and Development) Act (1957), Sec- 
tion 15 (1) (Mar) 92 B 
Uttar Pradesh Motor Vehicles Rules (1940), 
R. 63 (b) (i) — See Motor Vehicles Act 
(1939), S. 59 (2) (Mar) 112 B 
Uttar Pradesh Municipalities Act (2 of wore) 
See under Municipalities. 
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Uttar Pradesh Rural Development (Requisi-- 
tion of Land) Act (27 of 1948), S. 2 (2) — See: 
Ibid, S. 3 (Jul) 250 (FB): 





permanent purpose — Not invalid. Spe-- 
cial Appeal No. 818 of 1967, D/- 30-4-1967' 
(All), Overruled Jul} 250 (Bp 
Uttar Pradesh Sales Tax Act (15 of 1948) 
See under Sales Tax. 
Uttar Pradesh Sales Tax Rules (1948) 
See under Sales Tax: 
Uttar Pradesh (Temporary) Control of Rent 
and Eviction Act (3 of 1947) 
See under Houses and Rents. 
Uttar Pradesh Tenancy Act (17 of 1939) 
See under Tenancy Laws. ` 


Uitar Pradesh Town Improvement Act (8 of 
1919), S. 67-H — See also Stamp Duty — 
Stamp Act (1899), S. 33 (Jan) 1 A. 
—-S. 67-H — Deed of transfer of immov- 


able property — Deed of simple mortgage is- 


a deed of transfer — Word ‘transfer’ 
Meaning (Wan) 1 B (SB 


-WORDS AND PHRASES 


——‘Appurtenant? — See Easements Act 
(1882), S. 4 (Feb) 50: 
——Maxim “Nemo allegans turpitudinem 
suam audiendus est” — Applicability — 
Transaction ought to be based on fraud ee 
the party (May) 161 A. 
——Maxim “In pari delicto potior est con- 
ditio possidentis” — Applicability — Parties. 
to the suit should also be the parties to frand 
(May) 161 Æ 
—— ‘Price’ & “Damages’.— See Forest Act 
(1927), S. 82 (Mar) 100 A. 
——Printing — See High Court Rules and 
Orders Allahabad High Court Rules, 
Chap. XIII, R. 3 (Apr) 147° 
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SPECIAL BENCH 


SATISH CHANDRA, C.J. 
K. C. AGRAWAL AND 
R. R. RASTOGI, JJ. 


The Board of Revenue, U. P., Ap- 
plicant v. M/s. Electronic Industries of 
India, Respondent. 


Stamp Act Reference No. 531 of 1376, 
D/- 10-7-1979. 


(A) Stamp Act (1899), Ss. 33, 40 — 
Deed of mortgage — Duty payable 
under Stamp Act paid — Failure to 
pay increased duty under S. 6%-H, 
U. P. Town Improvement Act — Deed 
of transfer cannot be impounded nor 
can it be subjected to penalty. ( (i) [bid 
Sch. I-B (Enacted by U. P) Arts. 23, 
40; (ii) U. P. Town Improvement Act 
(8 of 1919), S. 67-H.) 


The duty payable under Section 6°-H 
of the U. P. Town Improvement Act 
is different than the stamp duty wkich 
is to be paid under the Stamp act. 
Section 67-H imposes duty on transfer 
of property. The Stamp Act does not 
make any provision for the payment of 
Stamp duty on a deed of transfer.. The 
duty leviable under Section 67-H is in 
the form of surcharge payable under 
the said Act over and above the stanp 
duty. The duty payable under Section 
67-H is assessed independently of the 
stamp duty. The transfer duty is 
calculated on the amount of the œn- 
sideration set out in the conveyar-ce. 
It is not to be calculated in accor- 
dance with the manner provided in the 
Stamp Act. (Pare 7) 


GW/HW/D774/79/GDR 
1980 All./1 I G—g 


The departure in the methtod of 
calculating the duty covered by Sec- 
tion 67-H is a strong circumstance 
leading to the irresistible conclusion 
that the duty payable under Section 
67-H cannot be treated as the same 
which is required to be given under the 
Stamp Act. (Para 10) 

The Second difference is that the 
object and purpose of the levy of the 
stamp duty under the Stamp Act is 
different that that of Section 67-H. 
As the Legislature advisedly intended 
to differentiate between the two types 
of charges, no provision for its levy 
was made in the Stamp Act. That be- 
ing so a deed of transfer cannot be 
impounded under Section 83 of the 
Stamp Act nor can it be subjected to 
penalty because the increased duty 
under S. 67-H of the Town Improve- 
ment Act has not been paid. AIR 1972 
Delhi 131 (SB) and AIR 1978 Delhi 112 
(SB), Rel. on. - (Paras 11, 13) 

(B) U. P. Town Improvement Act 
(8 of 1919), S. 67-H — Deed of trans- 
fer of immovable property — Deed of 
simple mortgage is a deed of transfer 
— Word ‘transfer’ — Meaning. (Trans- 
fer of Property Act (1882), S. 58). 

The word ‘transfer’ used in Section 
67-H has a wide connotation. Its ap- 
plicability camnnot be confined to a 
particular type of transfer. What is 
required to be seen for applying Sec- 
tion 67-H is whether the document 
creates a right and title. If a document 
created a right or title, the same wovrfid 
be covered by the word ‘transfer’ used 
in Section 67-H. The definition of the 
word mortgage given in S. 58 T. P. 
Act clearly provides that a mortgage is 
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also a transfer. Seen in this con- 
text, the scope of Section 67-H cannot 
be restricted to transfers such as sale, 
gift or exchange etc. The Legislature 
advisedly used the word ‘transfer’ to 
cover all kinds of transactions under 
which the transfer of a right is made 
in favour of a third party. In the case 
of a simple mortgage as well, what is 
transferred is the power to sell which 
is one of the components that makes 


the ownership. i (Para 18) 
Cases Referred: Chronological Paras 
AIR 1978 Delhi 112 (SB) 14 
AIR 1972 Delhi 131 (SB) 14 


R. R. RASTOGI, J.:— The questions 
referred to us for opinion under Sec- 
tion 57 of the Indian Stamp Act are:— 


1. Whether an instrument of simple 
mortgage (Mortgage without possession 
of immovable property situated in an 
area to which the U. P. Town Improve- 
ment Act 1919 (VIII of 1919) as 
amended by the Local Self Govern- 
ment Laws (Amendment) Act, 1966 
(XXIX of 1966) has been made appli- 
cable) is a deed of transfer of immov- 
able property within the meaning of 
Section 67-H of the said Act? 


2. Whether a public officer is barred 
from impounding (a document) under 
Section 33 and the Collector is barred 
from imposing any deficit duty and 
penalty under Section 40 and realising 
the same under Section 48 of the 
Stamp Act on a deed of transfer of 
immovable property situated in an area 
to which the U. P. Town Improvement 
Act, 1919 applied, on which stamp duty 
as payable under the Stamp Act only 
has been paid and the increased duty 
under Section 67-H of the Town Im- 
provement Act has not been paid? 


On 7-4-1973 M/s. Electronic Indus- 
tries of India 24 G. T. Road, Mohan 
Nagar, Ghaziabad executed a mortgage 
deed in favour of the U. P. Financial 


Corporation whereby the property of 
the borrower situated at Ghaziabad 
within the area to which the U. P. 


Town Improvement Act applied, was 
mortgaged to secure a loan of Rupees 
6,36.000/-. 

2. On ist September, 1973 the In- 
spector of Stamps examined this docu- 
ment. Having found that the document 
was not properly stamped he- impound- 
ed the same in his capacity as Collec- 
tor, appointed under the U. P. Gov- 
emment Notification No, C-4138/X525 


ALR. 


dated August 28, 1928. According to 
the Inspector, the stamp duty was defi- 
cient by Rs. 1,272.00. M/s. Electronic 
Industries of India paid deficiency 
demanded from it under protest and 
then submitted an application under 
Section 45 of the Stamp Act for its 
refund. The main ground on which the 
application had been filed was that 
the duty was not payable. This gave 
rise to two questions which have al- 
ready been stated above. 


3. For the sake of facility, we will 
take up question No. 2 first. The con- 
troversy involved is whether the Col- 
lector had any authority to impound 
the document and to impose penalty 
under Sections 33 and 40 respectively. 
The Indian Stamp Act, 1899 contains a 
comprehensive scheme about the levy, 
collection and realisation of stamp duty 
chargeable under it on the various 
instruments enumerated in various 
Articles of the Schedules appended to 
it. It is a self contained Code. Section 
2 of the aforesaid Act deals with the 
definition of the various words used in 
the Act. Section 3 provides for the 
instruments which should be charge- 
able with duty. Sections 10, 11 and 12 
deal with the mode of using stamps. 
Section 13 provides the manner in 
which instruments upon stamped paper 
with impressed stamps have tobe writ- 
ten. Section 27 requires that the con- 
sideration and all other facts and cir- 
cumstances, affecting the chargeability 
of any instrument with duty, or the 
amount of such duty, should be fully 
and truly set forth in the instrument. 
Chapter IV deals with instruments not 
duly stamped. Section 33 of this Chap- 
ter deals with the power of impound- 
ing the documents by an officer autho- 
rised to do so if he finds that an 
instrument is not duly stamped. Sec- 
tion 40 empowers the Collector im- 
pounding any instrument to impose 
penalty not exceeding ten times of 
the amount of deficiency in duty. Sec- 
tion 48 makes the provisions for the 
recovery of duties and penalties from 
whom the same are due. Section 64, 
with which we are also concerned in 
the present case, is a provision deal- 
ing with the imposition of penalty for 
omission to comply with the provisions 
of Section 27. Section 27, as we have 
already said above, requires full facts 
and circumstances affecting charge- 
ability of the duty to be set forth, 


P 


1980 
4. These sections are followed by 
Schedules. In the instant case. we are 


concerned with Schedule I-B enacced 
by the State Legislature. This Schedule 
mentions the proper duty which would 
be payable on the deeds, instruments 
and documents mentioned in it. Arti- 
cle 40 is the relevant Article, which is 
to be interpreted in the present case. 
It deals with the amount of stamp 
duty, which would be payable on a 
mortgage deed. Article 40, however, 
provides that stamp duty payable on 
mortgage deed would be the same as 
in the case of a conveyance (Ensry 
No. 28), 

5. Having dealt with the scheme of 


the Stamp Act we now come to he 
U. P. Town Improvement Act, 1919 
(hereinafter referred to as ‘the Town 
Improvement Act’). The sole eb- 
fect of the enactment of this 
Act was to make provisions for che 
improvement and expansion of tovns 


in Uttar Pradesh. For the first time in 
1948 the State Legislature enacted -he 
U. P. Town Improvement (Adaptation) 
Act, 1948. By this Act a new provis_on 
inserting Section 67~H vas made. This 
section provided that the duty imposed 
by the Indian Stamp Act, 1899 on my 
deed of transfer of immovable prope-ty 
would, in the case of immovable p-o- 
perty situated within the area to 
which this Act applies, be increased by 
T per cent on the value of the property 
transferred. Section 67-H was amenced 
by the U. P. Town Improvement 
(Adaptation) (Amendment) Act, 1952, 
The object stated was:— 


esis this is enacted to enhance the 
rate of the surcharge from 1 per cent 
to 2 per cent. In 1967, however, tnis 
(Adaptation) Act 1948 was deleted by 
the U. P. Act No. XXIX of 1966 and 
an amendment was also made in Sc- 
tion 67-H. The amended Section 67-H 
reads as under:— 

“67-H (1): The duty imposed by the 
Indian Stamps Act 1899 on any deed 
of transfer of immovable property 
shall, in the case of immovable pro- 
perty situated within an area to whch 
this Act applies be increased by two 
per cent on the amount or value of 
the consideration with reference to 
which the duty is calculated under the 
said Act. 


(2) All collections resulting from the 
said imcrease shall, after the deduction 
of incidental expenses, if any, be paid 
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to the Trust by the State Government 
in such manner as may be prescribed 


_by rules. 


(3) For the purposes of this Section, 
Section 27 of the Indian Stamp Act, 
1899 shall be so read and construed as 
if it specifically required the particulars 
referred to therein to be separately set 
forth in respect of:— 

(a) property situated within the area 
notified, and 

(b). Property situated 
area:— 


outside such 


(4) For the purposes of this section, 
Section 64 of the Indian Stamp Act, 
1899 shall be so read and construed as 
if it referred to the Trust as well as 
to the Government, 


6. Now the qustion that is to be 
considered by us is whether the provi- 
sions of Sections 33 and 40 of the 
Stamp Act could be applied to the 
instruments on which duty required by 
Section 67-H has not been paid. 


7. Having heard counsel for the 
parties,’ we are of the opinion that the 
duty payable under Section 67-H is 
different than the stamp duty which 
is to be paid under the Stamp Act. 
Section 67-H imposes duty on transfer 
of property. The Stamp Act does not 
make any provision for the payment of 
stamp duty on a deed of transfer. In 
fact it does not use the expression 
‘deed of transfer.’ It is true that Sec- 
tion 67-H provides that the stamp 
duty on a deed of transfer would be 
increased by 2 per cent. But that does 
not mean that the provision of the 
Stamp Act would be deemed to apply 
to Section 67-H. It only means that 
the method and manner of payment of . 
the duty contemplated by Section 67-H 
would be the same as that in the 
Stamp Act as a result whereof, al- 
though under Section 67-H stamp duty 
would be increased by 2 per cent, but 
this will have to be calculated on the 
value of the consideration disclosed in, 
the document. The duty leviable under 
Section 67-H is in the form of sur- 
charge payable under the said Act over 
and above the stamp duty. The duty 
payable under Section 67-H is assessed 
independently of the stamp duty. The 
transfer duty is calcilated on the 
amount of the consideration set out in 
the conveyance. It is not to be calculat- 
ed in accordance with the manner pro- 
vided in the Stamp Act, 
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8. The Legislature applied only Sec- 
tions 27 and 64 of the Stamp Act to 
a deed of transfer covered by Section 


67-H. There is nothing in the Town’ 


Improvement Act which could show 
that the rest of the provisions of the 
Stamp Act would also apply. It does 
not appear logical to hold that where 
only two provisions from an existing 
Act have been incorporated into a sub- 
sequent Act, the remaining provisions 
of the previous Act can be deemed to 
be incorporated in the later Act. ` 


9 At this place, a reference should 
be made to Article 23 of Schedule I-B 
of the Stamp Act which provides for 
the stamp duty payable on conve- 
yances, The relevant portion of the 
Article is. quoted below:— 

“Where the amount or value of the 
consideration of such conveyance 
as set forth therein or the market 
value of the property which is 
the subject of such conveyance, 
whichever is greater. does not 


exceed Rs. 50, Two rupees. 


~ ahr Ue + COR eer oer aoo -o ostose - meses -- 


Where it exceeds Rs, 900 but does Seventy-five 
not exceed Rs, 1,000. rupees. 
And for every Rs. 500 or part Thirty-seven 
thereof in excess of Rs. 1,000, rupees and 
fifty paise.” 


10. Article 23 extracted above would 
show that on the value of deed which 
exceeds Rs. 1,000.00 the stamp of Ru- 
pees 37.50 would be payable on every 
part of Rs. 500.00 apart from the maxi- 
mum of Rs. 75.00. This method has 
not been followed or adopted in Sec- 
tion 67-H. The method laid down under 
Section 67-H is altogether different. 
The same is that stamp duty would 
be increased by two per cent on the 
amount or value of the consideration 
of the deed. Had the Legislature in- 
tended that the duty spoken in Section 
67-H (to be) treated as the stamp duty, 
one fails to understand the reason as 
to why the Legislature would not have 
provided for the same manner or 
method of calculation as laid down in 
Article 23. This departure in the 
method of calculating the duty cover- 


ed by Section 67-H is a strong 
circumstance leading to the irresis- 
tible conclusion that the duty pay- 
able under Section 67-H cannot be 


tyeated as the same which is required 
to be given under the Stamp Act. As 
already stated above it has to be as- 


sessed separately and independently of. 


the Stamp Act, 
ð 
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11. The second difference is that thel 
object and purpose of the levy of the 
stamp duty under the Stamp Act is 
different than that of Section 67-H. 
The Stamp Act is a fiscal legislation 
authorising the Government to realise 
the stamp duty on the instruments and 
documents stated above for its revenue, 
Section 67-H. however, has a limited 
object. The same being that the re- 
venue realised under it would be pay- 
able to the Trust concerned, unlike the 
stamp duty which goes to the consoli-« 
dated fund. Collection made under Sec- 
tion 67-H towards duty, after deduc- 


‘tion of incidental expenses is paid to 


the trust by the State Government. 
Hence the money received under Sec- 
tion 67-H does not form part of the 
consolidated fund of the State. The 
Stamp Act does not concern itself with 
the requirement of realisation of the 
stamp duty payable under Sec. 67-H. 


12. A look at the various provisions 
of the Stamp Act would show that it 
is confined in its operation to the 
‘stamp duty chargeable’ under Section 
3 of the Act. . 


13. Furthermore, as already stress- 
ed above, the stamp duty does not deal 
with the affixation of stamps to an 
instrument for any purpose other than 
the levy of stamp duty. If the argu- 
ment of the State counsel is accepted 
that the essential nature of the duty 
imposed under Section 67-H is the same 
as that of the stamp duty, the provi- 
sions for impounding the document 
would have been incorporated in Sec- 
tions 27 and 64 of the Stamp Act it- 
self. As the Legislature advisedly in- 
tended to differentiate between the two 
types of charges, no provision for its 
levy was made in the Stamp Act. That 
being so a deed of transfer cannot be 
impounded under Section 33 of the 
Stamp Act nor can it be subjected to 
penalty. 


14. In Dayal Singh v. Collector of 
Stamps (AIR 1972 Delhi 131) a Special 
Bench of the aforesaid Court was called 
upon to interpret Sections 147 and 148 
of the Delhi Municipal Corporation Act, 
which are in vari materia with Sec- 
tion 67-H of the Town Improvement 
Act. The Delhi Bench found that a 
document, on which the duty paid was 
insufficient was incapable of being 
proceeded with or impounded under 
S. 30 of the Stamp Act. It was also 
held that since Section 40 of the 
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Stamp Act applied only when an 
instrument was impounded under S2c- 
tion 33 and when it was sent to -he 
Collector under Section 38 of the Act. 
Section 40 did not apply to the duty 
on transfer of property. We agree with. 
this decision. This was followed by 
another Bench of the same High Coart 
in Sudarshan Talkies v. Collector of 


Stamps (AIR 1978 Delhi 112). 


15. Coming to the first question, fhe 
argument of the Company was that 
since the instrument in question was 


a simple mortgage Section 67-H did rot 
apply. He contended that a simple. 
mortgage is not a transfer. 


16. The word ‘transfer’ used in Sec- 
tion 67-H has a wide connotation. Its 
applicability cannot be confined tc a 
particular type of transfer. What is 
required to be seen for applying Sec- 
tion 67-H is whether the document 
creates a right and title. If a document 
created a right or title, the same 
would be covered by the word, ‘trars- 
fer’ used in Section 67-H. Section 58 
of the Transfer of Property Act is also 
end It defines a mortgage as fal- 
ows:-— 


“A mortgage is the transfer of an 
interest in specific immovable property 
for the sake of securing the payment 
advanced or to be advanced.” 


Accordingly, it would be seen that tne 
definition of the word mortgage given 
in Section 58 clearly provides that a 
mortgage is also a transfer. Seen in this 
context, the conclusion appears to be 
that the scope of Section 67-H cannot 
be restricted to transfers such as sale, 
gift or exchange etc. The Legislature 
jadvisedly used the word ‘transfer’ zo 
cover all kinds of transactions undər 
which the transfer of a right is made 


in favour of a third party. In the 
case of a simple mortgage as wel, 
what is transferred is the power żo 


sell which is one of the components 
that makes the ownership. 


17. For these reasons, we answer 
question No. 1 in the affirmative. As a 
result, any default in payment of du-y 


does not attract Section 33 of the 
Stamp Act. Hence, neither can æn 
instrument be impounded nor can it 


be subjected to penalty under Secticn 
40 of the said Act for failure to pzy 
the duty contemplated by Section 67-H. 


18. The second question is also 
answered in the affirmative. In the 
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circumstances, the parties shall bear 
their own costs, 


Reference answered, 


AIR 1980 ALLAHABAD 5 
DEOKI NANDAN, J. 
Mahfooz Ali Khan and others, Appel- 
lants v. Mohammed Ahsan and others, 

Respondents. 

Second Appeal No. 1633 of 1975, D/- 
15-5-19'79.* 

(A) Mohammedan Law — Pre-emp- 
tion — Unconstitutional if they violate 
fundamental right to property. (Consti- 
tution of India, Art. 19 (1) (f). (Para 3) 

(B) Mohammedan Law — Pre-emp- 
tion — Law entitling a Shafi Khalit to 
pre-empt sale of property — Not per- 
sonal law of Muslim but is customary 
law — Unconstitutional as violating 
Art. 19 (1) (f). (Constitution of India, 
Art. 19 (1) (f).) (Paras 3, 4) 

(C) Constitution of India, Arts. 13 
(1), 19 (1) (f) — Existing law — Mus- 
lim law as personal law is existing law 
— Can be declared void and unconsti- 
tutional if violated Art. 19 (D) (f). 
(Mohammedan Law — Personal Law). 

(Para 4) 
Cases Referred: Chronological Paras 


1972 All LJ 413: AIR 1972 All 313 | 
(FB) 2, 3, 4 

AIR 1962 SC 1476 : 3 

AIR 1961 SC 1747 . 3 


AIR 1954 SC 417:1954 All LJ 529 2 
AIR 1952 Bom 84:1952 Cri LJ 354 4 

Banarsi Das and N. Lal, for Appel- 
lants; Dhan Prakash, for Respondents. 


JUDGMENT:— This is a plaintiffs’ 
second appeal in a suit for pre-emption. 
The trial court decreed the suit but the 
lower appellate court dismissed it on 
the grounds, firstly that the law of 
pre-emption entitling a Shafi Khalit to 
pre-empt the sale of property 
which he exercised certain rights of 
easement, is void for placing an wun- 
reasonable restriction on the funda- 
mental right to property guaranteed 
under Article 19 (1) (£) of the Consti- 
tution; and secondly on the ground that 
the first demand, Talab Mowasibat re- 
quired to be made by Mohammedan 
Law, immediately on comming to 
know of the completion of the sale had 


a A 

“Against judgment and decree ôf 

O. P. Jain, 2nd Civil J., Meerut at 
Ghaziabad, D/- 7-5-1975. 
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in the present case been made before 
the completion of the sale, and was, 
therefore, invalid. Mr. Banarsi Das, 
learned counsel for the appellants has 
questioned the correctness of the deci- 
sion of the lower appellate court on 
both the said grounds. 


2. The decision of the lower appel- 
late court on the first point is based on 
a Full Bench decision of this Court in 
Jagdish Saran v, Brij Raj Kishore 
(1972 All LJ 413) It was held ir 
that case that the plaintiff was not en- 
titled to sue for pre-emption of a sale 
either on the basis of his right to rest 
his beams on the wall of the shops 
sold, or on the basis of his right toa 
flow rain water through the commor. 
spot for “a customary right of pre- 
emption” based simply on an easemen- 
tary right, is void for placing an un- 
reasonable restriction on the funda- 
menal rights guaranteed by Article 19 
(1) (£) of the Constitution. Mr. Banarsi 
Das did not question the correctness of 
the decision but urged that the righi 
held to be void in that case was the 
customary right of pre-emption and 
not the personal law right of Muslims 
arising to them under the Muslim Law. 
Now, the right of pre-emption as a 
Shafi-I-Khalit was a legacy of th? 
Muslim Law. The right of pre-emption 
is a right arising from and relating ts 
ownership of immovable property. It 
was applied independently of the reli- 
gious status of owners of land of im- 
moveable property wherever the Mus- 
lim Law of pre-emption had througna 
passage of time become the customary 
law of the local area where the land 
or the immovable property was situat- 
ed. A reference may be made to the 
Supreme Court’s decision in Auda 
Bihari Singh v. Gajadhar (AIR 1954 
SC 417) wherein it was held that the 


right of pre-emption is an inci- 
dent annexed to the property or 
a right attaching to the owner- 
ship of the property. The provi- 


sions of the Constitution are overriding 
even as Muslim Law relating to pro- 
perty, it could mot be applied in dero- 
gation of the provision of the Consti- 
tution. 


8. In Ram Saran Lal v. Mst. Domini 
Feuer (AIR 1961 SC 1747), the Sup- 
reme Court held that the provisions of 
the Transfer of Property Act supersede 
the principles of Mohammedan Law és 
to sale and it is to the statute that in 
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the Transfer of Property Act that one 
should look to find out whether, and 
if so when, a sale is complete in order 
to give rise to a right of pre-emption, 


and since under Section 54 of that 
Act sale of tangible immovable pro- 
perty of the value of Rs. 100/- and 


upwords, car: be made only by aregis~ 
tered instrument, and the regis- 
tration is not complete under the 
Registration Act until the document 
of sale has been copied out in the re- 
cords of the Registration Office, under 
Section 61 of that Act, notwithstand-~ 
ing the provisions of Section 47 of the 
Registration Act that a registered 
instrument dates back, on its registra- 
tion, to the date of its execution, the 
sale is not complete until the comple- 
tion of registration and, therefore, the 
provisions of Mohammedan Law that 
a sale is complete on delivery of the 
property must give way to the statu- 
tory provisions governing the sale of 
immovable property. This decision of 
the Supreme Court is sufficient to dis- 
pose of both the points involved in 
the case. The first demand of Talabi 
Mowasibat under the Muslim Law must 
be made. immediately on the comple- 
tion of the sale but the sale must be 
deemed to be complete when the regis- 
tration of the instrument of sale is 
complete, therefore, any demand made 
before the completion of the registra- 
tion is invalid. At the same time if 
the provisions of the T. P. Act and 
the Registration Act can displace the 
provisions of the Mohammedan Law as 
to completion of sale of immovable 
property, it stands to reason that the 
provisions of Muslim Law as to pre- 
emptiorn must necessarily be held to 
be unconstitutional if they violate th 
fundamental right to property guaran- 
teed under Article 19 (1) (£) of the 


Constitution. This position has been 
settled beyond controversy by the 
decision of the Supreme Court in 


Bhanu Ram v. Baij Nath Singh (AIR 
1962 SC 1476), which has been applied 
in Jagdish Saran’s case by the Full 
Bench of our Court. 


4. Learned counsel for the appel- 
lants, however, relied on State of 
Bombay v. Narasu Appa Mali (AIR 
1952 Bom 84) for the proposition that 
a personal law is not existing law 
within the meaning of Article 13 (1) 
of the Constitution. That was a case 
relating to the personal law of mar- 
riage. It is not necessary in the pre- 


1980 i 


sent case to go into the question, for 
the law of pre-emption does not ooe- 
rate in the field of the law of persons 
but is very much a law relating to 
property. I doubt whether any law 
whether it be law relating to persons 
or to property, could be valid atter 
26th January, 1950, even if it is fownd 
to violate any of the ‘provisions of 
Part III ofthe Constitution, but in v-ew 
of the fact that that the case related 
to a law confined to the personal sta- 
tus of the parties, it is not neces- 
sary in the present case to go into 
the question in greater detail. “he 
very fact that the Muslim Law of 
pre-emption owas applied in certain 
parts of the country to owners of pro- 
perty irrespective of cheir religinus 
persuasion shows that it was not ap- 
plied as the personal law of Muslims 
but as a customary law of that lccal 
area. Mr. Banarsi Das then referred me 
to certain comments at page 679 under 
para 7 of the IVth Edition of Babu 
Ram Verma’s 
India and Pakistan. The learned autnor 
has observed therein that although the 
law of pre-emption hasnot found favour 
with the courts and even the Supreme 
Court has said that it operates as a 
clog on the right of free transfer of 
property, even so, “that would hardly 
be a ground for striking it down” for 
“Before a law can be struck down, it 
has tobe established thatthat law vio- 
lates the provisions contained in Fart 


II of the Constitution or those 
in any other part of the Con- 
stitution.” Now a Ful Bench of 
this Court having held in Jagcish 


Saran v. Brij Raj Kishore (1972 All 
LJ 413) (supra) that the law in ques- 
tion in the present case does violate 
the fundamental fright to property 
guaranteed under Articl2 19 (1) (f) of 
the Constitution, I cannot countenance 
the argument raised on the basis of the 
said comments in Verma’s Mohem- 
medan Law. Moreover, even there, the 
learned author has proceeded on the 
basis that the Muslim Law of pre- 
emption would be void to the extent 
that it is violative of any provision of. 
the Constitution. In this, the observa- 
tion of the learned author negatives 
the point raised by Mr. Banarsi Das 
that Muslim Law as a personal law 
was not existing law within the mean- 
ing of Article 13 (1) of the Constitu- 
tion and could not, therefore, be 
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held to be un-constitutional and void 
for violating the provisions of Article 


19 (1) (2). 


5. The appeal - fails and is dismissed 
with costs. 
Appeal dismissed, 


AIR 1980 ALLAHABAD 7 
H. N. SETH AND V. K. MEHROTRA, JJ, 


Vishwa Nath Prasad, Petitioner v. Dy. 
Direċtor of Consolidation and others, 
Opposite Parties. 


Civil Misc. Writ Petn. No. 8146 of 1971, 
D/- 24-8-1979. 

U. P. Consolidation of Holdings Act (5 
of 1954), S. 9 — Objection under — In 
execution of decree for arrears of rent 
obtained by erstwhile zamindar, land 
purchased in auction and  purchaser’s 
name mutated — Objection under the 
section by heir of grove holder claiming 
land to be tenancy grove — Objection 
not maintainable. Observation in 1971 
All LJ 34, held not correct law. (U. P. 
Zamindari Abolition and Land Reforms 
Act (1 of 1951), S. 7); (U. P. Tenancy Act 
(17 of 1939), Ss. 147, 162 (i), 243 and 251); 
(Civil P. C. (1908), S. 51). 

S. 7 of the U. P. Zamindar! Abolition 
and Land Reforms Act clearly preserves 
the right of recovery of arrears of rent 
accruing before the date of vesting in 
the same manner as obtained prior to the 
U. P. Zamindari Abolition and Land Re- 
forms Act viz., as per the procedure laid 
down in the U. P. Tenancy Act. Such 
procedure thus is available even after the 
U. P. Zamindari Abolition and Land Re- 
forms Act coming into force. Observation 
in 1971 All LJ 34, held not correct law. 

(Para 11) 


It is clear from Ss. 162 (i) and 243 of 
the U. P. Tenancy Act that a decree for 
recovery of arrears of rent is quite valid 
and it has to be executed in accordance 
with the Civil P. C. except the particular 
manner inhibited by anything contained 
in the U. P. Tenancy Act. From S. 147 
of the U. P. Tenancy Act it is clear that 
such'a decree obtained from the Tahsil- 
dar court can be executed by attachment 
and sale or by sale without attachment. 
There is no provision in that Act inhibit- 
ing such execution, (Paras 13 and 15) 


While S. 7 (b) of the U. P. Zamindari 
Abolition and Land Refarms Act prohi- 
bits ejectment of the judgment-debtor 
in execution of such a decree, both. under- 
that Act and the U. P. Tenancy Act, the 
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question of such ejectment arises only 
where a person with existing interest in 
the holding seeks possession either by 
determination of an inferior interest or 
by removal of an unauthorised person. 
Ejectment provisions in both those Acts 
indicate that though ejectment results in 
determination of the interest of the eject- 
ed person the same does not pass on to 
the person seeking the ejection. It fol- 
lows that as execution of a decree for 
arrears of rent by sale of the holding 
eventually results in. transfer of title of 
the judgment-debtor to the auction-pur- 
chaser, his dispossession from the hold- 
ing does not, as contemplated by S. 7 (b) 
of the U. P. Zamindari Abolition and 
Land Reforms Act amount to ejectment 
from the holding. Thus sale of holding 
in such execution by erstwhile land- 
holder is not invalidated either by the 
U. P. Tenancy Act or the U. P. Zamin- 
dari Abolition and Land Reforms Act. 
1962 All LJ 782, Followed. 

(Paras 15, 17 and 18) 


S. 251 of the U. P. Tenancy Act does 
not provide for an alternative method 
for such execution, It does not in any 
way affect the executability of such a 
decree. Thus where the judgment-deb- 
tor under such a decree was on the date 
of resting a grove-holder and became 
bhumidar on the coming into force of 
the U. P. Zamindari Abolition and Land 
Reforms Act and in the auction held in 
execution of that decree such bhumidhari 
rights are purchased, such rights being 
alienable and also saleable in execution 
of a decree, it has the effect of transfer- 
ring the title to the purchaser. ‘There 
being no interest left with the judgment- 
debtor to devolve, an objection under 
S. 9 of the U. P. Consolidation of Hold- 
ings Act filed by his heir must be re- 
jected. 1960 All LJ 889, Explained. 

(Paras 15, 20 and 21) 


Cases Referred: Chronological Paras 
1971 All LJ 34 12 
1962 All LJ 782 17 
1960 All LJ 889 1, 22, 23 

V. K. S. Chaudhary, for Petitioner; 
Jagdish Misra, Radhey Shyam and 


Standing Counsel, for Opposite Parties. 


H. N. SETH, J:— A learned single 
Judge of this Court before whom this 
petition by Viswa Nath Pd. under Arti- 
cfe 226 of the Constitution came up for 
hearing, felt that the decision of a Di- 
vision Bench of this Court, in the case of 
Malik Nizamuddin v. Sheo Prakash (1960 
All LJ 889) which according to him 
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covered the controversy raised in this 
petition, requires reconsideration. He ac- 
cordingly directed that the papers of this 
case be laid before Hon’ble the Chief 
Justice for constituting a larger Bench. 
This is how the matter has come up be- 
fore us. 


2. The dispute in this petition relates 
to plot No. 122 of Khata No. 58 of vil- 
lage Puraina, Tappa Shat, Pargana Bansi 
East which came under the consolida- 
tion operation in the year 1970. 

3. In the basic year, the plot in dispute 
was recorded as sole sirdari of petition- 
er, Vishwa Nath Pd. On 17-7-1970, Smt, 
Baboona, filed an objection under Sec. 9 
of the U. P. Consolidation of Holdings 
Act, alleging that the plot in question 
was tenancy grove of Har Pd. and Ganesh 
Pd. The erstwhile Zamindar filed a suit 
for recovery of arrears of rent against 
Har Pd. and Ganesh Pd. on 6-12-1954, 
and obtained an ex parte decree against 
them on 21-1-1955. Thereafter, the Za- 
mindar took steps to execute the decree 
under Section 251 of the U. P. Tenancy 
Act, and got the grove in dispute sold. 
Vishwa Nath Pd., real maternal nephew 
of Ganesh Pd., purchased the grove and 
got his name mutated in the villege 
papers. 


The objector, claimed that the pro- 
ceedings taken for execution of the de- 
cree by sale of the property in dispute 
were absolutely without jurisdiction and, 
did not affect the right and title which 
the judgment-debtor had in the property. 
Ganesh Pd. died heirless and she as the 
daughter of Har Pd. succeeded to his 
interest. The third brother of the judg- 
ment-debtor i. Mahadeo, did not claim 
any interest in the property. Thus, after 
the death of her father, she became the 
sole bhumidhar of the plot and was en- 
titled to have the entry standing in the 
name of Vishwa Nath Pd. corrected ac- 
cordingly. 


4. She also alleged that as Vishwa 
Nath Pd. was interfering with her pos- 
session and wanted to damage the trees 
standing on the plot in dispute, she filed 
suit No. 45 of 1959 in the court of Munsif 
Bansi, claiming a declaration about her 
title. That suit was decreed on 24-11- 
1959, but in appeal, the decree passed by 
the Munsif was set aside and a second 
appeal against the appellate court’s de- 
cree was admitted, but, as provided in 
the U, P. Consolidation of Holdings Act 
the suit as well as the second appeal 
have abated. 
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. 5. The application filed by Smt. Ba- 

boona was contested by Vishwa Nath 
Pd. who asserted that the decree as also 
the sale of property in execution thereof 
were quite valid. The plot exclusively 
belonged to him and the objection filed 
by Smt. Baboona deserves to be rejected, 


6. The Consolidation Officer found 
that in the basic year, the plot in dispute 
stood recorded as tenancy grove of three 
brothers, Har Pd., Mahadeo Pd. and 
Ganesh Pd., and that all three of them 
were the grove holders thereof and tkat 
nothing had been brought out to shcw 
that Mahadeo Pd. had relinquished his 
interest in the plot. According to tne 
pedigree, Mahadeo Pd. and Har Pd. had 
1/4th share each in the ploz and that Smt. 
Boboona could, in no cas2 claim mere 
. than 1/4th share therein. He observed, 
that even though it was, under Section 7 
of the U. P. Zamindari Atolition & Land 
Reforms Act, open to the Zamindar to 
obtain a decree for arrears of rent, but 
then the decree obtained by him covld 
not be executed under Section 251 of tae 
U. P. Tenancy Act, by sale of the piot 
which was a grove. Consequently, tne 
auction sale did not affect the rights 
either of the judgment-debtor or that of 
Smt. Baboona. In the result, he direct2d 
that the entry in village papers be cœ- 
rected and Smt. Baboona and Vishwa 
Nath Pd. be shown as bhumidar of tne 
plot with 1/4th and 3/4th shares respec- 
tively. 


7. Being aggrieved, both Smt. Baboona 
and Sri Vishwa Nath Pd. filed 
under Section 11 (1) of U. P. Consolida- 
tion of Holdings Act before the Sette- 
ment Officer (Consolidation). The Settle- 
ment Officer held that as under Section 7 
of the U. P.Z.A. & L.R. Act no decrse 
for arrears of rent could e executed dy 
ejectment of the judgment-debtor from 
his holdings, the Tahsildar had no jur:s- 
diction to sell the property in disprte 
and to eject Har Pd. and others there- 
from, in execution of the decree under 
Section 251 of the U. P. Tenancy Act. 
He therefore, concluded that the title of 
Har Pd. and others was not affected by 
the auction sale and as no one had core 
forward to claim the interest of Ganesh 
Pd. and Mahadeo Pd. Smt. Baboona hed, 
after the death of Har Pd., succeeded to 
the entire interst in the grove and had 
become bhumidhar thereof In the result, 
he allowed the appeal filed by Smt. Ba- 
boona and dismissed that filed >y 
Vishwa Nath Pd. and directed that tae 
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rame of Smt. Baboona be recorded as 
-Ehumidhar over the entire plot. 

8 Vishwa Nath Pd. filed two revi- 
sion applications before the Dy. Director 
cf Consolidation, who upheld the deci- 
sion of the Settlement Officer and dis- 
missed both the revision applications. 
Vishwa Nath Pd. has now approached 
this Court for relief under Article 226 of 
the Constitution. 


9. Before we proceed to deal with the 
argument of learned counsel for the par- 
ties, we would like to point out that 
elthough in the writ petition, as also in 
various orders made by the authorities 
under the U. P. Consolidation of Hold- 
ings Act, it has been mentioned that to 
tegin with the plot in dispute was ten- 
ncy grove of Har Pd. and others, the 
petitioner has, by means of a supple- 
mentary affidavit filed on 5-11-1971, clari- 
fed that in column 25 of Khatauni of 
the relevant year Har Pd., Mahadeo Pd. 
end Ganesh Pd, were recorded as grove 
holders and that the plot had not been 
shown therein as tenants grove. This 
éverment in the supplementary affidavit 
has not been controverted by the oppo- 
site parties. We would accordingly pro- 
ceed on the basis that prior to 1359 F. 
Har Pd. and others were the grove hold- 
ers of the plot in dispute. 

10. Whereas the case of the petition- 
er is that as a result of the sale held in 
execution of the decree for arrears of 
rent obtained by the erstwhile Zamindar, 
he became bhumidhar of the plot in dis- 


pute. Smt. Baboona opposite party, 
claims that the decree obtained by the 
erstwhile Zamindar as also the execu- 


tion proceedings following it were with- 
cut jurisdiction and the rights held by 
ker father which ultimately devolved up- 
cn her were not affected thereby. It is 
not disputed that if it is held that the 
decree obtained by the erstwhile Zamin- 
dar and the proceedings taken in execu- 
tion thereof are valid. Vishwa Nath Pd. 
would be entitled to be recorded as 
bhumidhar of the plot in dispute and the 
cbjection filed by Smt. Baboona will 
have to be rejected. We will, therefore, 
proceed to consider the objection of 
learned counsel for Smt. Baboona with 
regard to the validity of the decree and 
the proceedings for its execution. 

11. Learned counsel for Smt. Baboona 
contended that the decree obtained by 
the erstwhile Zamindar was invalid as 
eccording to him, after coming into force 
cf the U.P.Z.A. & L.R. Act all rights of 
the Zamindar in his estate ceased and 
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had vested in the State. It was, therefore, 
not open to him to institute a suit for 
recovery of arrears of rent even for the 
period prior to the date of vesting (in the 
instant case it is not disputed that the 
decree in execution of which the plot in 
dispute has been sold was for arrears cf 
rent that had accrued prior to the date 
of vesting). Relevant portion of Section 7 
of the U.P.Z.A. & L.R. Act runs thus:— 

“Nothing contained in this Chapter 
shall in any way affect the right of any 
person— 


(a) and (aay .......cerecsee 

(b) to recover any arrears of rent...... 
which accrued before the date of vesting 
and the same shall, notwithstanding 
anything contained in this Act, be re- 
coverable as heretofore by the person 
entitled thereto: 

Provided that no decree for an arrears 

of rent or order of ejectment in default 
of arrears of rent shall be éxecuted by 
ejectment of the judgment-debtor from 
the holding.” 
This statutory provision 
serves the right of a person who wes 
entitled to recover arrears of rent ac- 
cruing before the date of vesting, to re- 
cover the same in the manner he could 
have recovered it before the enactment 
of U. P.Z. A. & L. R. Act. The procedure 
for recovery of arrears accruing before 
the date of vesting has been laid down 
in the U. P. Tenancy Act and the same 
procedure would continue to be avail 
able even after coming into force of the 
UP Z. A. & L. R. Act, 


12. In this connection learned coum 
sel for Smt. Baboona Devi invited our 
attention to the following observations 
in para 10, made by a learned Single 
Judge, in the case of Kedar Nath v. Sheo 
Murat Pandey (1971 All LJ 34):— 


t ... Moreover, the rights safeguarded 
by Section 7 are also proprietary rights 
and in case those rights themselves have 
disappeared, the right to 
and other dues etc. also comes to an 
end. Therefore, the effect of vesting cf 
the property under Section 4 of the U. P. 
Act No. 1 of 1951 was that the property 
of the applicants in respect of the sir 
and khudkasht land ceased to exist and 
mesne profits in respect of the same 
could not be claimed. Thus, no liability 
ceuld be fasten@éd upon the appellants in 
respect of mesne profits.” 

He urged that in the instant case also 
as the right and interest of the land 
holder ceased after coming into force of 

e 


clearly pre- 
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U.P. Z.A. & L.R. Act, it was not open 
to the decree-holder to obtain a decree 
for arrear of rent for a period prior to 
the date of vasting. Such a decree, there- 
fore, was without jurisdiction and no 
title could be affected by anything done 
in execution thereof. In Kedar Nath’s 
case, the question that was being consi- 
dered by the single Judge was as to whe- 
ther the right to recover mesne profit 
survived even after the title of the per- 
son in the property in respect whereof 
profits were being claimed had been ex- 
tinguished, The learned single Judge 
held that mesne profits claimed in that 
case were not the same thing as arrears 
of rent or cther dues mentioned in Sec- 
tion 7 (b) of the U.P.Z.A. & L.R. Act and 
as such the right to recover the same 
had not been preserved after coming in- 
to force of the U.P.Z.A. & L.R. Act. He, 
however, went further and observed that 
the rights sefeguarded by Section 7 were 
proprietary rights and in case those 
rights have themselves disappeared the 
right to recover rent and other dues ete, 
also comes to an end. 


We feel that in view of the express 
provision contained in Section 7 (b) of 
U.P.ZA. & L. R. Act nothing contained 
in Chapter II of the Act shall in any way 
affect the right of any person to recover 
the arrears of rent and other dues which 
accrued before the date of vesting. The 
aforementioned observation appears to 
have been made too widely and cannot 
be interpreted as laying down correct 
law. We are, therefore, not inclined to 
accept the submission made by the learn- 
ed counsel for Smt. Baboona Devi, that 
the decree in the instant case was with- 
out jurisdiction. 


13. Section 148 of the U. P, Tenancy 
Act lays down that except as otherwise 
provided by the Act, arrears of rent shall 
be recoverable by suit, or by notice 
through the Tahsildar in accordance with 
the provisions of the Act. According to 
this section, the land-holder could, for 
recovering arrears of rent, adopt either 
of the following two courses:— 


(i) He could file a suit for recovery of 
arrears of rent, or, 

(ii) He could apply to the Tahsildar to 
recover the arrears of rent by issiung 
notices to the party in arrears, in the 
manner provided in the Act. 

The procedure for making an applica- 
tion for recavering arrears of rent, to the 
Tahsildar and the consequences flowing 
therefrom are to be found in Sections 163 


1980 


to 173 of the U. P. Tenancy Act. How- 
ever, where the land holder decides to 
file a suit for this purpose he has to, as 
provided in Section 162 () of the U. P, 
Tenancy Act, institute it :n the court of 
Tahsildar (as admittedly in the instent 
case the subject-matter did not exceed 
Rs. 200) and as provided in Sec. 243 of 
U. P. Tenancy Act, subject to any moli- 
fication made therein by the Act, stch 
suit and all proceedings in connection 
therewith are to be governed by the p-o- 


Procedure. It, therefore, follows that the 
decree obtained in the suit for recovery 
of arrears of rent was quite valid od 
that it had to be executed in accordamce 
with the provisions contained in the Code 
of Civil Procedure, excepting in so iar 


ed by anything contained in the U. P. 
Tenancy Act. . 

14. Various modes'in which a decree 
can be executed under the provisions of 
the Code of Civil Procedure have been 
enunciated in Section 51: of the Code, re- 
levant portion of which runs as fol- 
lows:— 





“Subject to such conditions and limi- 
tations as may be prescribed, the Court 
may, on the application of decree-holcer, 
order execution of decree— S 


(a) isis ceive vives 


(b) by attachment and sale or by sale 
without attachment of any property; 

(c) by arrest and detention in prison, 

(A) sctesitevascheseceds or 


15. Section 147 of U. P. Tenancy Act, 
however, provides that na decree for ar- 
rears of rent shall be executed by he 
arrest or detention of a tenant. It, there- 
fore, follows that whereas a decree ior 
arrears of rent obtained from the Court 
of Tahsildar can be executed by attaeh- 
ment and sale or by sale without attach- 
ment of any property which is legally 
capable of being sold, it cannot be ex- 
ecuted by arrest and detention of he 
judgment-debtor in civil prison. Likewise 
S. 7 (b) of U.P.Z.A. & LR. Act, while 
enabling an erstwhile land holder to ve- 
cover any arrear of rent which tad 
accrued before the date of vesting, pzo- 
hibits execution of a decree for such 
‘arrears by ejectment of the judgment- 
debtor from the holding. No provision in 
the U. P. Tenancy Act, which in any way 
inhibits the right of the land-holder to 
get his decree for arrears of rent satis- 
fied by attachment and sale of any po- 
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visions contained in the Code of Cwil - 


as a particular manner has been inhikit- ` 
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at the time of execution of decree, a sale- 
able interest, (unless it can be said that 
the execution of a decree by a sale of 
judgment-debtor’s interest in the hold- 
ing amounts to his ejectment therefrom, 
within the meaning of Section 7 (b) of 
U.P.Z.A. & L.R. Act), has been brought 
to our notice. 

In the. instant case the judgment-deb- 
tors were, on the date of vesting, grove 
holders of the plot in dispute and imme- 
diately on coming into force of the U-P. 
Z.A. & L.R. Act, they became bhumi- 
dhars thereof, It is not disputed that the 
interest of a bhumidhar is alienable and 
can be sold in execution of a decree. The 
decree obtained by the erstwhile land- 
holder could, therefore, be executed by 
sale of judgment-debtor’s bhumidhari 
tenure unless it could be held that such 
sale would amount to ejectment of the 
judgment-debtor of his holding. 


16. Learned counsel 
Smt. Baboona urged that sale of the 
Bhumidhari interest of the judgment- 
debtor, in execution of the decree for 
arrears of rent, would necessarily result 
in dispossession of the judgment-debtor 
from the holding and as such it would 
amount to ejectment therefrom. Such 
execution is accordingly prohibited by 
Section 7 (b) of U. P. Zamindari Aboli- 
tion & Land Reforms Act. 


17. We are unable to accept this sub- 
mission. In our opinion, both under the 
U. P. Tenancy Act and the U.P.Z.A. & 
L.R. Act the question of ejectment from 
holding arises only in such cases where 
a person having an existing interest in 
a holding either files a suit or makes an 
application for possession of the property| ` 
either by determination of an inferior 
interest in the holding-or by removal of 
an unauthorised person from its occupa- 
tion, The effect of obtaining a decree or 
order for ejectment is not to pass on the 
interest, either of the person having the 
inferior interest in the holding or that 
of the person who had been in unautho- 
rised occupation thereof, to the person 
making a prayer for such ejectment. 
Both under the U. P. Tenancy Act and 
the U.P.Z.A. & L-R. Act there are provi- 
sions which deal with the ejectment of 
a person from a holding and those provi- 
sions indicate that as a consequence of 
ejectment contemplated wnder these two 
Acts, even though the interest of the 
person ejected is determined, the same 
does not pass on to the person who gets 
the person ejected. 


appearing for 
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support from the decision of this Court in 
the case of Nihal Singh v. Board of Re- 
venue (1962 All LJ 782), wherein it has 
been held that in Section 199 of U.P.Z.A. 
& L.R. Act, which lays down that a 
‘bhumidhar’ shall be liable to ejectment: 
the expression ‘ejectment’ means extin- 
guishment of legal right and not mere 
physical dispossession. We are, there- 
fore, of opinion that as execution of a 
decree by sale of a holding eventually 
results in transfer of title of the judg- 
ment-debtor to the auction purchaser, 
his dispossession from the holding, does 
not, as contemplated by Section 7 (b) of 
U.P.Z.A. & LR. Act, amount to eject- 
ment from the holding. 


18. In the result, we find that there 
is nothing either in the U. P. Tenancy 
Act or the U-P.Z.A. & L.R. Act which 
renders the sale of the holding, in execu- 
tion of a decree obtained by the erst- 


while land holder, invalid or without 
jurisdiction, 

19. A perusal of the orders passed by 
the various consolidation authorities 


shows that in their opinion the decree in 
question had not been executed in accord- 
ance with the provisions of the Code ‘of 
Civil Procedure but the same had been 
executed under the provisions of Sec- 
tion 251 of U. P. Tenancy Act, relevant 
portion of which reads: - 


“The interest of a tenant holding on 
.- special terms in Oudh, of an ex-proprie- 
tary. tenant, of an occupancy tenant, or 
of a hereditary tenant in his holding or 
in any part thereof may be sold in execu- 
tion of a decree for arrears of the rent 
of such holding and unless such inter- 
est is purchased by the land-holder there- 
of, the purchaser shall, subject to the 
provisions of sub-section (3), have the 
same interest in such holding or such 
part and be subject to the same liabili- 
ties in respect of such holding or such 
part as the tenant............ id 


20. According to learned counsel for 
Smt. Baboona, under this section either 
the interest of a tenant holding on spe- 
cial terms in Oudh or of an ex-proprie- 
tary tenant, or of an occupancy tenant, 
or of a hereditary teriant, in his holding 
alone could be sold in execution of a de- 
cree for arrears of rent. As the interest 
seid in the instant case was not one of 
the interests mentioned above, the sale 
was without jurisdiction. We are unable 
to accept this line of reasoning. In our 
opinion, the authorities under the U. P. 
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Consolidation of Holdings Act have fal- 
len into a manifest error in thinking 
that the decree in question was not be- 
ing executed. in the normal way under 
the Code of Civil Procedure and that the 
same was being executed under the pro- 
visions of S. 251 of U. P. Tenancy Act. 
S. 251 does not provide for an alterna- 
tive method for execution of a decree 
for arrears of rent which in any case 
has to be executed in accordance with the 
provisions of the Code of Civil Procedure. 
All that this section-lays down is that 
the interest of a tenant holding on spe- 
cial terms in Oudh or of any ex-proprie~ 
tary tenant etc. which normally is not 
alienable, can also be sold in execution 
of the decree for arrears of rent and that 
unless it is purchased by the landlord, 
the persons purchasing the same shall 
have the same interest in such holding 
and would be subject to same liabilities 
as the tenant whose interest has been 
sold. It does not in any way affect the 
executability of a decree for recovery of 
arrears of rent by sale of any property 
in which the judgment-debtor has a 
saleable interest at the time of execu- 
tion of such decree, whether it be in his 
holdings or in any other property. As 
we see there is nothing in the U. P. Ten- 
ancy Act which lays down that a decree 
for arrears of rent can be executed only 
by sale of the holding of the nature spe- 
cified therein and not by any other me- 
thod under the Code of Civil Procedure. 


21. In the result, we are of the opin- 
ion that the sale of Bhumidhari rights 
of the judgment-debtor in the holding in 
question which were purchased by the 
petitioner was quite valid and that it 
had the effect of transferring the tile 
of the judgment-debtor to the petitioner 
and the judgment-debtors were left with 
no such interest in the property which 
could devolve on Smt. Baboona Devi. 
The objections under Section 9 of the 
Consolidation of Holdings Act filed by 
Smt. Baboona, therefore deserved to be 
rejected. 


22. We now proceed to consider the 
case of Malik Nizamuddin v. Sheo Pra- 
kash (1960 All LJ 889), which according 
to the single Judge requires reconsidera- 
tion and has necessitated reference of the 
case to a larger Bench. Facts of the case 
were that Sheo Prakash and others had 
in the year 1950 obtained a decree for 
arrears of rent amounting to more than 
Rs. 1,000 against Malik Nizamuddin and 
others. The decree-holder had, as per- 
mitted: by. Section 251 of the U. P. Ten- 


i 
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ancy Act and before coming into force 
of the U.P.Z.A. & L.R. Act, applied for 
execution of the decree by sale of 2x- 
proprietary rights of the judgment-d2b- 
tor. After coming into farce of U.P.ZA. 
& L.R. Act on 1-7-1952, objections ware 
raised that the execution application 
could not proceed by sale of Sircari 
rights which had been acquired by the 
judgment-debtors in the meantime, ‘The 
objections were repelled by the execut- 
ing court and the decision of the execut- 
ing court was upheld in appeal. The 
judgment-debtor then came up in revi- 
sion before this Court and the learned 
single Judge referred the following qves- 
tion for the opinion of the Division 
Bench:— 


“Where a decree for recovery -of ar- 
rears of rent in respect of a period prior 
to the date of vesting under the U. P, 
Zamindari Abolition and Land Reforms 
Act has been passed in favour of a de- 
cree-holder, can the decree-holder 2x- 
ecute such decree for arrears of rent by 
sale of the Sirdari rights of the judgment- 
debtor after the coming into force of the 
U. P. Zamindari Abolition and Land Re- 
forms Act.” 


The Bench dealing with the reference, 
however, pointed out that even though 
the learned Judge, before whom the re- 
vision had come up for disposal, had re- 
ferred the question in general words, it 
proposed to answer the question with 
reference to the particular facts.of that 
case, namely, that the decree for arrears 
of rent was passed against an ex-prop-ie~ 
tary tenant prior to the date of vesfing 
under the U.P.ZA. & L.R. Act and an 
application for its execution by sale of 
ex-proprietary right in the holding had 
also~been made before the date of vest- 
ing. It shows that while dealing with the 
question referred to it, the Bench was 
not concerned with the question as to 
whether an application for execution of 
the decree for arrears of rent obtained 
by a land-holder can be executed by at- 
taching and selling any salable interest 
- which a judgment-debtor has in a held- 
ing at the time of execution of the de- 
cree. It had, in fact, confined itself to 
the question as to whether an applica- 
tion for execution of a decree for arrears 
of rent by sale of ex-proprietary rights 
as permitted by Section 251 can be pur- 
sued as against the sirdari rights which 
the judgment-debtor came to acquire by 
virtue of provision contained in the 
U.P.Z.A. & L.R. Act. Various observations 
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made in the judgment have, therefore, 


to be construed in this light. 

23. We do not find any observation in 
Malik Nizamuddin’s case which goes to 
show that in the opinion of the learned 
Judges a decree for arrears of rent ob- 
tained by a land-holder could be execut- 
ed only as against a person who was ex- 
proprietary tenant, hereditary tenant or 
occupancy tenant or that various other 
modes for satisfaction of the decree pro- 
vided in the Code of Civil Procedure, ex- 
cepting those which have expressly been 
barred by the provisions contained in the 
U. P. Tenancy Act and the U.P.ZA. & 
L. R. Act, are not available to a deeree- 
holder, ; 


As mentioned above, in Malik Nizam- 
uddin’s case, the decree-holders were 
proceeding to execute the decree for ar- 
rears of rent by selling an interest which 
otherwise was not salable but which 
had been made salable under Section 251 
of U. P. Tenancy Act and the question 
for consideration before the Bench was 
as to whether the execution application 
could be pursued against a new interest 
created by the U-P.Z.A. & L.R. Act in 
place of the interest that had not been 
made salable. We do not find anything 
in Malik Nizamuddin’s case which runs 
counter to the view expressed by us 
above. 


24. In view of the aforesaid discus- 
sion, we find that the auction sale where- 
by the interest of Har Prasad, Mahadeo 
Pd. and Ganesh Pd. in the plot in dis- 
pute was sold to Vishwa Nath was quite 
valid and the title therein stood trans- 
ferred to Vishwa Nath, who became 
bhumidhar of the entire Khata. No part 
of the interest of Har Pd. and others ac- 
cordingly devolved upon Smt. Baboona 
Devi and her objections under Section 9 
of U. P. Consolidation of Holdings Act 
deserves to be rejected. Further, in this 
view of the matter, it is unnecessary for 
us to consider as to what would have 
been the share of Smt. Baboona in the 
property in dispute, had the auction sale 
in favour of Vishwa Nath Pd. been held 
to be invalid, 


25. In the result, the petition suc- 
ceeds and is allowed. The orders passed 
by the various consolidation authorities 
are quashed and are set aside. The ob- 
jections filed by Smt. Raboona Devi un- 
Consolidation of 
Holdings Act claiming that her name be 
recorded in the Khata in dispute shall 
stand rejected. In the circumstances of 
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the case, the parties are directed to bear 
their own costs of the petition. 
Petition allowed. 
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K. N. SINGH AND B. D, AGARWALA, 
JJ. 

Pradeep Kumar, Petitioner v. State 
Transport Tribunal and another, Respon- 
dents. i 

Writ Petn. No. 5896- of 1973, D/- 1-8- 
1979.. 

Motor Vehicles Act (1939), Ss. 57 (3), 
64 — Application by X to Regional Trans- 
port Authority for permit — Y not mak- 
ing any representation under S. 57 (3) 
against the grant of the permit — Re- 
gional Transport Authority refusing per- 
mit to X and X preferring appeal to Tri- 
bunal — Application by ¥ to be implead- 
ed as party to appeal is not maintain- 
able. 


An existing permit holder on route 
N-R, who has made no representation 
under S. 57 (3) of the Act objecting to 
the grant of a permit to a third person 
on a overlapping route, has no right to 
apply to be impleaded as a party to an 
appeal preferred by such third person 
against the order of the Regional Trans- 
port Authority refusing the application 
by third party. 


The Appellate Tribunal while exercis- 
ing its appellate power under Section 64 
of the Act, must act in accordance with 
Section 57 of the Act in granting stage 
carriage permits. The Appellate Tribunal 
exercises the same powers as are exer- 
cised by the Regional Transport Autho- 
rity. Since the petitioner had no right 
to oppose the grant of permit to the re- 
spondent before the Regional Transport 
Authority he could not do so even before 
the Appellate Tribunal as he had not fil- 
ed representation in accordance with 
Section 57 (3) of the Act. (Para 3) 


Rule 72 under the Act must be read in 
the light of the other provisions of the 
Act. An existing operator cannot claim 
to be a necessary party to the said ap- 
peal merely because he may be affected 
by the result of the appeal. (Para 4) 

L. P. Naithani, for Petitioner; Stand- 
ing Counsel, for Respondents. 

K. N. SINGH, J.:— By this petition un- 
der Article 226 Of the Constitution, the 
petitioner has challenged the order of 
the State Transport Appellate Tribunal 
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dated 11-7-73 rejecting the petitioner's 
application for being impleaded as a 
party to the Appeal No. 380 of 1973 filed 
by Raghubir Saran Jain against the order 
of the Regional Transport Authority, 
Meerut, rejecting his application for the 
grant of stage carriage permit. 


2. The Regional Transport Authority 
Meerut invited applications for grant of 
permanent stage carriage permit on Har- 
dwar-Rohtak route which falls within 
two States. A portion of the route 
overlaps Muzéefiernagar-Shamli-Chausana 
route for which the petitioner holds a 
stage carriage permit. The Regional 
Transport Authority, Meerut by its order 
dated 22nd March, 1973 refused to grant 
stage carriage permit to Raghubir Saran 
Jain. He filed appeal against that order 
before the State Transport Appellate Tri- 
bunal under Section 64 of the Motor 
Vehicles Act 1939 which was registered 
as Appeal No. 380 of 1973. During the 
pendency of the appeal the petitioner 
made an application for being impleaded 
as respondent to the appeal. The Appel- 
late Tribunal rejected the petitioner’s 
application by its order dated lith July, 
1973. Aggrieved, the petitioner has filed 
this petition challenging that order. 


3. Learned counsel for the petitioner 
urged that the Appellate Tribunal com- 
mitted error in rejecting the petitioner’s 
application as in the event of appeal be- 
ing allowed, the petitioner will 
be adversely affected and as such 
he was a necessary party. Having 
given our anxious consideration to 
the question raised by the peti- 
tioner, we are of the opinion that the 
petitioner’s contention is untenable, 
There is no dispute that the petitioner 
was existing operator on Muzaffarnagar- 
Shamli-Chausana route but he did not 
file any objection against the respondent’s 
application for the grant of permit on 
Hardwar-Rohtek route as contemplated 
by Section 57 (8) of the Act. If an exist- 
ing operator fails to file a representa- 
tion as contemdlated by Section 57 (3) of 
the Act, he is not entitled to oppose the 
grant of permit. Section 57 (3) lays down 
that no representation in connection 
with an application made for the grant 
of stage carriage permit shall be consi~ 
dered by the Regional Transport Au- 
thority unless it is made in writing be- 
fore the appointed date and simultane- 
ously a copy of the objection is furnish- 
ed to the appiicant by the person making 
such a representation. Before an existing 
operator can claim right to oppose grant 
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of permit he must file written objection 
before the appointed date and serve a 
copy thereof simultaneously to the per- 
son who may have made application for 
the grant of stage carriag2 permit. If the 
existing operator fails to comply with 
thése two conditions he has no right of 
hearing before the Regional Transport 
Authority in opposition to the grant of 
permit. The Appellate Tribunal while 
exercising its appellate powers under 
Section 64 of the Act, must act in ac- 
cordance with Section 57 of the Act in 
granting stage carriage permits. The Ap- 
pellate Tribunal exercises the same 
powers as‘ are exercised by. the Regional 
Transport Authority. Since the petitioner 
had no right to oppose the grant of per- 
mit to the respondent before the Regional 
Transport Authority he could not do so 
even before the Appellaze Tribunal as 
he had not filed representation in accord- 
ance with Section 57 (8) of the Act. The 
Appellate Tribunal was, therefore, justi- 
fied in rejecting the petitioner’s applix~ 
cation. 


4. Learned counsel then urged that 


the petitioner was a necessary party as -> 


he was likely to be affected if the relief 
was granted to the respondent. He relied 
on proviso to Rule 72. Rule 72 lays down 
that an appellant shall jain all such per- 
sons who are likely to be affected by the 
relief sought in the appeal. The existing 
operators could not claim a right to be 
necessary parties to the appeal merely 
because they may be ařected by the 
grant of permit. The Act lays down man- 
ner for raising objection against the 
grant of permit and if an existing opera- 
tor failed to file objection in that manner 
he cannot be a necessary party in the 
appeal, The proviso to Rule 72 must be 
read in the light of the provisions con- 
tained in the Act. 


In the result, the petition fails and is 
accordingly dismissed. Tke interim order 
stands discharged. 

Petition dismissed. 
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Contract Act (1872), Ss. 192 and 226 — 
A authorising B to carry on business on 
ais behalf — B appointing C as commis- 
sion agent to carry on transactions in 
purchase and sale of bullion on his he- 
nalf on certain terms — Position of C 
vis-a-vis B held was of cutcha and not 
of pucca arhtia — Case was covered by 
3. 192 and not by S. 226 — Since C was 
sub-agent of A suit for accounts by A 
against C was not maintainable. 


A authorised B to carry on business 
for and on behalf of A in any manner 
he liked. B appointed C as commission 
agent to enter into transactions of pur- 
zhase and sale of bullion on the follow- 
ing terms :— (1) that C would render ac- 
zount of all sales and purchases to B 
(2) that C would be responsible to B for 
solvency of persons with whom he did 
transactions on behalf of B (3) that C 
would act according to instructions of B 
on behalf of B and (4) C would charge 
certain commission on the transactions. 
It was held that the terms on which C 
was appointed as commission agent as 
also the fact that C had been indicating 
the names of the third parties with 
whom he had entered into transactions 
on behalf of B clearly indicated that the 
relationship between B and C was thal 
of principal and agent and not of prin- 
cipal and principal. The position of C 
vis-a-vis B was that of cutcha and not 
of pucca arhtia. Since B had employed 
C as-cutcha arhtia for carrying on the 
busines on behalf of A the position of 
C was that of sub-agent and the case 
was covered by S. 192 and not by S, 226. 
As a sub-agent C was not answerable to 
A and the suit for accounts by A against 
C was not maintainable. AIR 1926 PC 
119 and AIR 1950 All 352 Rel. on. 

(Paras 19, 20) 


Cases Referred ; Chronological Paras 
AIR 1950 All 352 : 1950 All LJ 172 17 
AIR 1926 PC 119 17, 20 


J. Swarup and B. Dayal, for Appellant; 
G. D. Srivastava, for Respondent, 


SETH, J.:— This First Appeal by 


‘plaintiff Seth Raghunath Prasad is di- 


rected against the decree of the Civil 
Judge, Agra (who was also exercising 
powers of Judge, Small Cause Court, 
Agra) dated 2-6-1956, dismissing his suit, 


2. There is also befqre us a cross- 
objection by the defendant who claifhs 
that the trial court, while dismissing the 
suit, erred in refusing to award costs in 
its favour, 


16 All. [Prs, 3-5] 


3. Plaintiff, Sri Raghunath ` Prasad. 
filed civil suit No, 6 of 1946 in the court 
of Civil Judge, Agra praying that the 
defendant Firm Sewa Ram Tikam Das. 
be ordered to render true and correct 
account of all the transactions entered 
into through its Commission. Agency 
from Katik Badi 15 Sambat 2001 corres- 
ponding to 16th October, 1944 to Bhandce 
Badi 15 Sambat 2002 corresponding to 
6th September, 1945, and claimed ¢ 
decree for such amount as may be founc 


due to him from the defendant witk 
pendente lite and future interest. He 
estimated the value of his claim at 


Rs. 2,31,000/-. 

4. Briefly stated the allegations on 
which the plaintiff brought the suit were, 
that the defendant Firm did Commission 
Agency business of Bullion at Bombay. A 
few days before Diwali, Sambat 2001, 
- Seth Ram Chand of defendant’s firm 
came to Agra and discussed the matter 
with the plaintiff. It was decided that the 
plaintiff would do business in the Com- 
mission Agency of the defendant on fol- 
lowing terms and conditions :— 

1. That the defendant would render 


the account of all sales, purchases and 
other transactions to the plaintiff at 
Agra. 


2> That the defendant would be res- 
ponsible to the plaintiff for the solvency 
of the persons with whom he will do the 
transactions on behalf of the plaintiff and 
for realisation of the amount found due 
from such persons. - 

3. That the defendant would act ac- 
cording to the instructions of the plain- 
tiff. 

4. That the defendant would charge 
annas 2 per Rs. 100/- on the transactions 
as his commission, but on the plaintiffs 
objection it was suggested by the defen- 
dant that if the volume of business of 
the plaintiff was larger the defendant 
would charge less commission. 


Thereafter the plaintiff did considerable 
amount of business through the defen- 
dant Seth Ram Chand of the defendant 
firm revisited, Agra in May, 1945 and the 
question of commission was again dis- 
cussed with him. The parties agreed that 
the defendant would be charging com- 
mission at the rate of 1 anna per tola of 
Gold and 2 annas per 100 tola of Silver 
in. respect of the transaction entered into 
through the defendant. However, in or- 
der to avoid a demand being made by 
other clients of the defendant for reduc- 
tion of commission, 
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it was agreed that 
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the defendant would show in the Bijak, 
the higher rate of commission, namely, 
2 annas per Rs. 100/-, and would pay the 
difference in commission later on a sepa- 
rate bijak by showing this difference in 
commission as part of plaintiff’s profit. 
The lesser rate of commission was agreed 
upon between the parties in respect of 
their dealings relating to Waida No. 24 
of Silver and Waida No. 31 of Gold and 
the transactions entered into ‘thereafter. - 

After the aforesaid agreement, the 
plaintiff continued to do business in the 
commission agency of the defendant and 
a large number of transactions in Gold 
and Silver were done from Diwali Sam- 
bat 2001 to August, 1945. Subsequently, 
there was a difference between the par- 
ties in respect of a particular transaction 
viz, that entered into by the defendant 
on 19-8-1945, which the plaintiff claimed 
was not authorised, and the dealings be- 
tween them came to an end. According to 
him at that time a sum of Rs. 3,84,569.62 
was due on account of the transactions, 
mentioned by him in Sch. ‘A’ to the 
plaint and he asked the defendant to 
render true and correct account of all 
those transactions as also other trans- 
actions from Diwali Sambat 2001. How- 
ever, the defendant, did not admit cor- 
rectness of the claim made by the plain- 
tiff and remitted a sum of Rs. 2,59,876.62 
to him, which according to it was the 
amount due to the plaintiff. The plaintiff 
cashed the cheque sent by the defendant 
towards part satisfaction of the claim 
made by him ard alleged that approxi- 
mately a sum of Rs. 2,31,000/- more was 


. due to. him. As the defendant did not 


render the accounts, the plaintiff had no 
other option but to file the suit which 
has given rise to the present appeal. 


5. The defendant contested the suit 
and alleged that it never had any deal- 
ing with plaintiff Raghunath Prasad. Ac- 
cording to it, to begin with the defendant 
received a letter from Lala Amar Nath, 
brother of the plaintiff on 18-10-1944, 
saying that Lala Amar Nath had been 
trading under two different names i.e. 
Makhan Lal Radhey Lal and Makhan Lal 
Narain Dass and that he wanted all his 
transactions to be carried on under the 
aforementioned two names, Subsequent- 
ly, Lala Amar Nath instructed the de- 
fendant to put doewn another set of trans- 
action in the name of Ram Narain Agar- 
wal. As the defendant did not have any 
transaction with Seth Raghunath Prasad, 
he was not liable to render any account 
to him and that the. suit for accounting 
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filed by him was not maintainable. Firm 
Sewa Ram Tikam Dass was a joint Hirdu 
family firm of which Tikam Dass Sewa 
Ram was the ‘Karta’, and that the said 
firm had been wrongly impleaded 
through Seth Ram Chand son of Tikam 
Dass Sewa Ram. The defendant, further 
pleaded that the transactions between 
Lala Amar Nath, carrying on busines in 
the assumed name of Makhan Lal 
Radhey Lal, was settled at Bombay end 
that the accounts as between the parties 
were also to be settled at Bombay. It, 
therefore, claimed that the Agra Court 
had no jurisdiction to try the suit. The 
. defendant denied that it kad at any stage 
agreed to, as claimed by the plainfiff, 


reduce the commission chargeable by it, 


and asserted that the transaction entered 
into by it on 19-3-1945 was fully autho- 
rised. On correct accounting a sum of 
Rs. 2,59,876-6-6 only was due from it to 
Makhan Lal Radhey Lal which it rerit- 
ted by means of cheque in full and final 
settlement of its liability. Now as -he 
said cheque has been cashed, it is not 
open to any one to claim any account 
from the defendant. 


6. On the pleadings of the parties, 
the trial court framed a number of issues, 
some of which including the issue with 
regard to the jurisdiction of Agra Coart 
to try the suit, were not pressed by the 
concerned parties. After going through 
the evidence produced in this case, *he 
trial Court held, that the transactions in 
question had been entered into between 
Lala Amar Nath acting on his own þe- 
half and not on behalf of the plaintiff, 
and the defendant acting as kuccha 
arhtia on terms and conditions menticn- 
ed in the plaint, and that there was no 
subsequent agreement between the par- 
ties for reduction of the commission pey- 
able to the defendant. After taking into 
consideration the correspondence between 
the parties, the trial court came to the 
conclusion that no further amount was 
due from the defendant. In the resrlt, 
it dismissed the suit, but in the circum- 
stances of the case it declined to make 
any order with regard to costs. 


7. At the hearing of this first’ appeal, 
learned counsel for the respondent zre- 
quested us to, before touching any otker 
controversy raised by the parties, deal 
with following two questions :— : 


_ 1. Whether there was any privity of 
contract between the plaintiff and the ce- 
fendants entitling him to claim accour-.ts 
in respect of transactions, which had 
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been entered into in the name of Makhan 
Lal Radhey Lal and, 

2. Whether after the plaintiff Lala 

Amar Nath had cashed the cheque sent 
to him in full and final settlement -of his 
claim, he can still maintain a suit, for ac- 
“counts. 
As according to him if the answer to 
either of the two questions mentioned 
above goes in defendant’s favour, it will 
not at all be necessary to go into any 
other question involved in the appeal. 
Learned counsel for the appellant did 
not object to this and addressed us on 
the aforementioned two questions. 

8. However, as after hearing counsel 
for. both the parties we have come to the 
conclusion that answer to the first of the 
two questions mentioned above goes in 
favour of the defendant, the appeal filed 
by Sri Raghunath Prasad would fail, 1t 
is not necessary for us to go into any 
othér question involved in the appeal. 


9. It is not disputed that the plaintiff 
is seeking accounting in respect of the 
business transacted with the defendant, 
in the name of Makhan Lal Radhey Lal. 
At the time when the said business was 
transacted the business in the name of 
Makhan Lal Radhey Lal was being car- 
ried on by Lala Amar Nath and that it 
was not a partnership business. The 
terms on which the business of Makhan 
Lal Radhey Lal was. carried on in the 
commission agency of the defendant were 
settled with Lala Amar Nath, and that 
it was he who had carried on the corres- 
pondence with the defendant in relation 
to the said business. Whereas the case of 
the plaintiff is that this proprietary busi- 
ness which was being run in the name of 
Makhan Lal Radhey Lal was being run 
by Amar Nath on plaintiffs behalf, the 
case of the defendant is that it had en- 
tered into transactions with Amar Nath 
on the understanding that the business 


-earried: on by him in the name of Makhan 


Lal Radhey Lal, was Amar Nath’s pro- 
prietary business and that the plaintiff 
had nothing to do with it. 

10. In case, the case set up by the de- 
fendant is accepted it would be obvious 
that there would, in relation to relief 
claimed in the suit, not be any privity of 
contract between the. plaintiff and the 
defendant, and the plaintiff's claim for 
accounting is liable to-be rejected on this 
very ground. However, fe will proceed 
to examine the question with regard to 
the right of the plaintiff to claim ac- 
counts from the defendant on the as- 
sumption that Lala Amar Nath had been 
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Makhan Lal 
for and on behalf of the 


running the business, 
Radhey Lal 
plaintiff, 

41. According to Sri Jagdish Swarup, 
learned counsel for the appellant, while 
Lala Amar Nath carried on the business 
run in the name of Makhan Lal Radhey 
Lal, he did so as the agent (as defined 
in S. 182 of the Contract Act) of the 
plaintiff. Section 226 of the Contract Act 
lays down that contracts entered into 
through an agent, and obligations arising 
from the acts done by an agent, may be 
enforced in the same manner and will 
have the same legal consequences, as if 
the contracts had been entered into and 
the acts done by the principal in person. 
It, therefore, follows that the agreement 
which had ‘been entered into between 
Amar Nath and the defendant was an 
agreement which had been entered into 
between the plaintiff and the defendant. 
Accordingly by.a legal fiction there came 
into existence a privity of contract be- 
tween the plaintiff and the defendant, 
and the plaintiff is fully competent to 
claim accounts from the defendant. | 


12. Sri Swami Dayal, learned counsel] 
for the defendant, on the other hand, 
urged that even if it be accepted that the 
position of Amar Nath was that of an 
agent of the plaintiff, it is obvious that 
the plaintiff had authorised Amar Nath 
to carry on the business in any manner 
that he liked including that by employ- 
ing any other person for doing the act 
which he had been authorised to do in 
connection with the carrying of thal 
business, Sri Amar Nath appointed the 
defendant as an agent on payment of 
commission, and the position of the de- 
fendant, therefore, was that of a sub- 
agent, 

13. Section 192 of the Contract Act 
runs thus :— 


“Where a sub-agent is properly ap- 
pointed the principal is, so far as regards 
third persons, represented by the sub- 
agent, and is bound by and responsible 
for his acts, as if he’ were an agent ori- 
ginally appointed by the principal. 

The agent is responsible to the princi- 
pal for the acts of the sub-agent. 

The sub-agent is responsible for his 
acts to the agent, but not to the princi- 
pal, except in case of fraud or wilful 
wrong.” s 
Accordingly even if, it might be possible 

_ for the third parties, with whom the de- 
fendant had entered into the trans- 
actions, to file a suit against the plaintiff, 

e 
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the plaintiff cannot seek any relief 
against the defendant who is answerable 
to Lala Amar Nath alone. 


14. A perusal of Ss. 192 and 226 of the 
Contract Act shows that whereas S. 192 
defines the rights and obligations as be- 
tween the principal, agent, sub-agent and 
the third parties in respect of a trans- 
action entered into through a sub-agent, 
S. 226 deals with the case where a trans- 
action is entered into between two prin- 
cipals through an agent but without the 
intervention of.a sub-agent. 

15. According to Sri Jagdish Swarup, 
the defendant was puccka arhtia, and as 
such the dealings between it and the 
plaintiffs were as between two principals 
through the agency of Amar Nath. The 
instant case therefore, was covered by 
S. 226 of the Contract Act and the plain- 
tiff could sue and claim accounting from 
the defendant. 


16. Contention of Sri Swami Dayal, 
learned counsel for the defendant, on the 
other hand, is that the defendant had 
entered into the transactions in question, 
as a cutcha arhtia appointed by Amar 
Nath. His position was that of a sub- 
agent and the case was squarely covered 
by S. 192 of the Contract Act where- 
under the defendant has not at all been 


made responsible for his acts, to the 
plaintiff. ; 
17.. Crucial question therefore, that 


arises for consideration is whether in this 
case, the defendant entered into the 
transactions with Lala Amar Nath as a 
puccka arhtia or in his capacity of a 
cutcha arhtia. The incidence of a cutcha 
arhtia vis-a-vis an up-country constitu- 
ent has been described by their Lordships 
of ‘Privy Council in the case of Sobhag- 
mal Gianmal v. Mukundchand Balia 
(AIR 1926 P. C. 119) thus :— 


“There is no dispute that as regards 
cutcha arhtia transaction the course of 
business and the relative positions of the 
parties are as follows: when a cutcha 
arhtia enters into transactions under in- 
structions from and on behalf of his up- 
country constituent -with a third party in 
Bombay he makes a privity of contract 
between the third party and the consti- 
tuent, so that each becomes liable to the 
other; ‘but also he renders himself res- 
ponsible on the contract to the third 
party. He does not ordinarily communi- 
cate the name of his constituent to the 
third party, but he informs the constitu- 
ent of the name of the third party. The 
position, therefore, as between. himself 
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and the third party, is that he is agent 
for an unnamed principal with persenal 
liability on himself. His remuneracion 
consists solely of commission, and hə is 
in no way interested in the profits or 
losses made by his constituent on the 
contracts entered into by him on his con- 
stituent’s behalf.” 

The difference between a cutcha aratia 
and puccka arhtia was very clearly 
brought out by ‘Agarwala, J. in the case 
of Sheo Narain v. Bhaller (AIR 1950 All 
352) thus:— 


“The basie distinction - between ‘a 
kutcha and a puccka arhtia is that a 
kutcha arhtia acts as an agent on behalf 
of his constituent and never acts as a 
principal to him. The person with wkom 
he enters, into a transaction on behal? of 
his constituent is either brought into con- 
tact with the constituent or at least the 
constituent is informed cf the fact ‘hat 
the transaction has been entered into on 
his behalf with such and such other per- 
son, Although the kutcha arhtia may not 
communicate the name of his constituent 
to the third party, he informs the con- 
stituent of the name of the third pacty. 
In the case of a puccka arhtia, the agent 
makes himself liable upon the contract 
not only to the third party, but alse to 
-his constituent and he does not infcrm 
his constituent as to the person with 
whom he has entered into a contract on 
his behalf.” 


18. It will thus, be seen, that the 
question whether the defendant was, in 
regard to the transaction entered into at 
the instance of Lala Amar Nath acting 
as puccka arhtia or as a cutcha arhdia, 
depends on ‘the nature and: terms of the 
contract entered into between it and Lala 
Amar Nath and in absence of any evi- 
dence with regard to such nature and 
terms of contract it will depend upon zhe 
custom of the trade as prevailing in she 
market, It is significant to note that in 
this case while the plaintiff came to court 
with the case that the defendant had 
been appointed as a commission agent, 
he did not plead that the defendant was 
a puccka arhtia. There is absolutely no 
evidence whatsoever on the record to 
show that there was some custom or 
usage of the trade according to whch 
such dealings as between the constituent 
and the commission agent were to be trea- 
ted as dealings between two principals. 

19. According to plaintiffs own cæe, 
as set up in the plaint, the defendants had 
been appointed as a commission agent on 
following terms :— 
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A. That the défendant was to render 
the account of all sales and purchases and 
other- transactions to its constituent at 
Agra and would pay whatever dues may 
be found to the constituent at Agra. 


B. That the defendant was responsible 
to its constituent for solvency of the per- 
‘son with whom it will do the transactions 
on behaif of the constituent and for rea- 
lisation of amounts due from such per- 
sons, 


C. That the defendant would act ac- 
cording to the instructions of its consti- 
tuent and, 


- D. That the defendant gave out that 
he would charge 2 annas per Rs. 100/- 
on the above transactions as his commis- 
sion, but on constituent’s objection it was 
suggested by the defendant what if the 
volume of business of the constituent 
was large, the defendant would charge 
less commission. 


In case the real intention of the parties 
was that the defendant was to deal either 
with Lala Amar Nath or with the plain- 
tiff as principal, there was no point in 
the agreement providing that the defen- 
dant would render the accounts of sales 
and purchase which were to be entered 
through its commission agency. The pro- 
vision in the agreement that the defen- 
dant was to be responsible to its consti- 
tuent for the solvency of the persons 
with whom it was to do the transactions 
on constituent’s behalf also indicates that 
the defendant was not dealing with its 
constituents as principal. The provision 
that the defendant was to enter into 
transactions on behalf of its constituents, 
clearly indicates that the relationship 
between the two was to be that of prin- 
cipal and agent and not that of principal; 
and principal. In case the defendant was: 
to act as puccka arhtia ie. as principal 
to principal, there was no point in the 
agreement providing that the defendant 
was to act in accordance with the in- 
structions of the plaintiff. Last covenant 
in the agreement indicates that in re- 
spect of the transactions entered into by 
the defendants the defendant has to be 
concerned only with its commission and 
that it had nothing to do with the profits 
and loss accruing as a result of those 
transactions. The terms and conditions 
on which the defendant ehad been ap- 
pointed as a commission” agent as dis- 
closed in the plaint, clearly indicate that 
the position of the defendant could not 
be that of a puccka arhtia. In our opi- 
nion the terms and conditions enumerat- 
= e 
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ed in the plaint are indicative of the fact 
that the defendant was to act as a kutcha 
arhtia and not as a puccka arhtia. - 


20. Sri Jagdish Swarup, learned coun- 
sel for the appellant, relying upon 
certain observations made by the Privy 
Council in the case of Sobhagmal Gian- 
mal v. Mukundchand Balia (supra) urged 
that if the defendant had been acting as 
a cutcha arhtia he would have disclosed 
the names of the persons with whom he 
had entered into the transactions on be- 
half of the plaintiff to the plaintiff. He 
invited our attention to certain bijaks 
and contended that the name of the per- 
son with whom those transactions had 
been entered into had not been disclosed 
therein, and as such the defendant can- 
not be considered to be a cutcha arhtia. 
The Privy Council in the case of Sobhag- 
mal Gianmal v. Mukundchand Balia (su- 
pra) while, taking notice of the fact that 
in Bombay a cutcha arhtia does not ordi- 
narily communicate the names of his 
constituent to the third party but it ob- 
served that he informs the constituent 
about the name of the third party with 
whom he enters into such transaction. 
The question whether in the instant case, 
the defendant had been informing Lala 
Amar Nath about the names of the third 
parties with whom he had been trans- 
acting, is essentially a question of fact 
which had to be pleaded and proved by 
the plaintiff. The plaint neither contains 
an averment that the defendant was 4 
puccka arhtia nor does it contain any 
allegation indicating that in its dealing 
with third parties the defendant was not 
informing their names either to the 
plaintiff or to Amar Nath. 


Sri Jagdish Swarup, invited our atten- 
tion to certain bijaks sent by the defen- 
dant which do not disclose the names of 
the third parties and urged that this 
shows that the defendants were not ex- 
pected to disclose the names of suck. 
third parties to the plaintiff and that it 
could not be considered to be of a cutche 
arhtia. There are a number of documents 
on the record, namely, Ext. 108 datec 
31-10-1944, Ext. 111 dated 26-6-1945. 
Ext. 112 dated 3-7-1945, Ext. 478 dated 
20-7-1945, Ext. 103 dated 17-8-1945, 
which shows that the defendant had 
been mentioning the names of the parties 
with which it had been dealing on its 
constituent’s behalf. If the defendant had 
been acting as a puccka arhtia, there was 


no- point in its indicating the names of > 


the third parties to its constituent. In 
view of the terms’ and -conditions on 
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which the defendant had been employed 
as a commission agent, as disclosed in 
the plaint, as also the fact that the de- 
fendant had een indicating ‘the names 
of the third parties with ‘which it had 
entered into the transactions on behalf 
of its constituent, its position vis-a-vis 
Amar Nath could not be anything else 
but that of a cutcha arhtia. Consequent- 
ly, if Lala Amar Nath had employed the 
services of the defendant as a cutcha 
arhtia for carrying on the business on 
behalf of the plaintiff, the position of the 
defendant was that of a sub-agent and 
the case would be covered by S. 192 and 
not S. 226 of the Contract Act. As a sub- 
agent, the defendant is not answerablel 
to the plaintiff. 

21.. Accordingly, in any view of the 
matter, the plaintiff is not entitled to 
seek any relief from the defendant. 


22. In this view of the matter, it is 
not necessary for us to express any opi~ 
nion either on the 2nd question on which 
learned counsel for the parties made 
their submissions before me or on any 
other controversy that had been raised 
in the suit. 


23. Before parting with the case, we 
may, observe that Sri Swami Dayal did 
not advance any arguments in support of 
the cross-objecticn filed by him. 

24. In the result, both the appeal and 
the cross-objectian fail and are dismissed 
with costs. 





. Appeal dismissed, 
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Dharma Samaj Society, Aligarh, Appli- 
cant v. Ram Kishan Dass and another, 
Opposite Parties. 
Civil Revn. No. 3471 of 1978, D/- 7-5- 
1979.* i 
Civil P. C. (1908), S. 151 — Inherent 
powers of Court — Exercise of — Abuse 
of process of Court — Power must be 
exercised. 


It is permissible for a Court to invoke 
its inherent powers where a party ap- 
proaches a Court with a complaint that 
the Court has been misled into passing 
an order at the instance of the person 
who merely pretended to represent that 
party though in fact that person has no 
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authority to represent the party. (Case i:s functions, powers and duties are 
law discussed). (Para 17) enumerated in Byelaw No. 16. At the 


Where the Secretary of a Society 
authorised to prosecute litigation in 
Court by a clause of a bye-law of the 
Society, withdrew the appeal of the 
Society in hot haste even after with- 
drawal of the said power by the Com- 
mittee of Management of the Society and 
conferment thereof on the Vice-President, 
the District Court could not have refused 
to exercise its inherent power to cancel 
its order permitting withdrawal of ap- 
peal at the instance of Vice-President 
when the Society had the powers of gene- 
ral management under the bye-laws of 
the Society. Withdrawal of appeal by the 
Secretary despite cancellation of his 
authority to prosecute litigation by the 
Committee of Management of the Society 
in exercise of ‘its power of general ma- 
nagement, amounted to abuse of process 
of the Court. The Secretary was only a 
functionary of the Society and he could 
not claim to be invested with . powers 
which were in derogation of, the general 
powers of management vested in Com- 
mittee of Management. (Paras 17, 19) 
Cases Referred : Chronological Paras 
1974 All LJ 664 : AIR 1974 All 253 16 
AIR 1971 Pat 382 
AIR 1957 All 825: 1957 All LJ 644 
AIR 1915 Cal 622 
(1910) ILR 34 Bom 408 
(1909) 2 Ind Cas 129 (PC) 

(1874) 22 WR 290 (PC), Unnoda Dadee v. 
Maria, Louisa Stevenson 16 
Mohanji Varma, for Applicant; Bharatji 

Agarwal, for Opposite ‘Parties. — 
ORDER :— This is a deZendant’s appli- 

caton in revision filed against an order 
passed by the learned District Judge, 
Aligarh on 17-8-78 dismissing an appli- 
cation filed by the defendant-applicant 
for recalling an order passed by the 
learned~ District Judge or 3-7-78 sum- 
marily rejecting an appeal filed by the 
defendant-applicant against a decree 
passed in favour of the plaintiff-opposite 
parties. 

2. Briefly stated the 
are these: The defendant-applicant is a 
Society registered under the Societies 
Registration Act. The Society is said to 
have been formed for various religious, 
social and educational purposes. Its af- 
fairs are regulated by its kye-laws, which 
have been duly registered under the 
Societies Registration Act. It has a 
Managing Committee as well as a Gene- 
rai Body. The Managing Committee is 
the executive body of the Society, and 


relevant facts 


16- 


relevant time, one Sri B. S. Gupta was 
the Secretary of the Society. The func- 
tions and duties of the Secretary of the 
Society are laid down in Bye-law No. 20. 

3. It appears that 8-12-1974 was fixed 
for the election of the office-bearers of 
the Managing Committee. The plaintiffs- 
cpposite-parties filed nomination for 
three offices, namely, President, Secretary 
znd Treasurer. The nomination papers of 
the plaintiffs-opposite-parties were re- 
jected by the Polling Officer on the . 
ground that the same persons had pro- 
posed the names of the plaintiffs-opposite 
party for all the three offices and hence 
the nomination was invalid. After re- 
jecting the nomination papers, the rival 
candidates for all the three offices were 
elected unanimously for the various offi- 
ces. Thereupon, the plaintiffs-opposite- 
parties filed a suit challenging the vali- 
dity of the election of the office bearers 
seeking a declaration that the elections 
were null and void having been held as 
a result of the illegal rejection of the 
nomination papers of, the plaintiffs- 
cpposite-parties. This suit was decreed 
by the trial court by its judgment and 
decree dated 31-5-1978. The trial Court 
decreed the suit declaring that the elec- 
tion of defendant No. 2 was null and 
void, and that all the proceedings relat- 
ing to the election of defendant No. 2 
were void ab initio. The trial Court fur- 
ther issued an injunction restraining the 
Committee of Management from func- 
tioning and a direction was issued to the 
defendant-applicant. to hold fresh elec- 
tions in accordance with the law. 


4. The courts having closed for the 
summer vacation immediately after the 
suit was decreed, an appeal was filed by . 
Sri B. S. Gupta, the Secretary of the 
Managing Committee against the decree 
cf the trial Court during the summer 
vacation on 12-6-1978. On 1-7-1978, an 
emergency meeting of the Managing 
Committee was called. Sri B. S. Gupta 
was specifically asked to attend the 
meeting. However, Sri B. S. Gupta did 
rot attend the meeting. 


5. At the meeting held on 1-7-1978, a 
resolution was passed to the effect that 
Sri B. S. Gupta was not taking any inter- 
est in the prosecution of the appeal and 
that he was busy with his own personal 
affairs. Consequently, the resolution said, 
the Vice-President Sri A. P. Gupta was 
teing authorised by the resolution to 
appoint a proper counsel and to take all 
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Necessary steps towards prosecuting the 
appeal. The Committee of Management 
at its meeting held on 1-7-1978 took ex- 
ception to the deliberate absence of Sri 
B. S. Gupta from the’ meeting and his 
omission to send the relevant papers és 
required by the President. A true copy 
of the resolution is annexed to the aff- 
davit of Sri A. P. Gupta, which has been 
filed in support of the stay application 
filed in this Court and the same is mark- 
ed “1”. Before this resolution could be 
communicated to the Court, Sri B. S. 
Gupta filed an application on 3-7-1978 
— the very day Civil Courts opened after 
the summer vacation —— before the 
learned District Judge where the afore- 
said appeal lodged by him was pending 
and which had not till then been admit- 
fed, nor registered. The prayer in this 
application was that the applicant be 
allowed to withdraw the appeal. At the 
bottom of this application, Sri B. S. 
Gupta added a note that he was with- 
drawing the authority of all the lawyers 
who had been previously appointed by 
him in the trial Court as well as in the 
Appellate Court. This application of Sri 
B. S. Gupta was presented by Shri R. S. 
Gupta, Advocate, who appears to have 
been engaged by Shri B. S. Gupta for 
moving this application. In this applica- 
tion, Shri B. S. Gupta alleged that he had 
become too old to indulge in litigation 
„and that in the interest of smooth run- 
ning of the Society, he felt it expedient 
to withdraw the appeal. Upon this appli- 
cation, the Court straightway passed the 
following order, which is under challenge 
in this Revision :-—~ 


“This appeal has neither been register- 
ed, nor admitted so far. The counsel for 


the applicant, however, applied for witb- _ 


“ drawal of the appeal and has not urged 
that the appeal deserved to be admitted. 
So allowing the prayer, I reject the ap- 
peal summarily as rejected. 
Sd.: Suresh Chandra, 
District Judge, Aligarh, 3-7-1978.” 
A true copy of the application of Sri B.S. 
Gupta dated 3-7-1978 has been annexed 
as Annexure “2” to the aforesaid affide- 
vit. It appears that the applicant Society 
immediately rushed to the Court and 
moved an application before the learned 
District Judge on 5-7-1978, and requested 
him to recall his aforesaid order dated 
3-7-1978. In this application, it was al- 
leged that the action of Shri B. S. Gupta 
in withdrawing the appeal was clearly 
collusive and unauthorised and that the 
applicant Society was not bound by his 
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individual, unauthorised and mala fide 
action. It was further alleged that as a 
result of the resolution dated 1-7-1978 of 
the Society, Shri B. S. Gupta had already 


‘ceased to have right to represent it. Alle- 


gations of mala fides and collusion were 
specifically mentioned in this application. 
It was alleged in the application that the 
action of Sri B. S. Gupta was deliberate, 
calculated to harm the Society and was 
in express violation of the resolution, and 
that the Society was not, under the facts 
and circumstances of the present case, 
bound by the acts of Sri B.S. Gupta, 
This application dated 5-7-1978 was 
moved by Sri A. P. Gupta aforesaid .on 
behalf of the Society. By means of the 
application, the applicant Society in- 
voked the inherent powers of the Court 
and stated that it was necessary in the 
interest of justice that the order of the 
Court dated 3-7-1978 be recalled as it 
had been obtained by Sri B. S. Gupta by 
misleading the Court. The Court has re- 
jected this application on the ground 
that under the bye-laws of the Society, 
Sri B. S. Gupta alone was authorised to 
prosecute the appeal as well as to with- 
draw it and that the Managing Committee 
had no powers to take away the right of 
Sri B. S. Gupta to prosecute the. appeal 
or to take any action with regard there- 
to. The other ground on which the Court 
below has rejected the application is that 
Shri A. P. Gupta had no locus standi to 
move the application for review. These 
are the two grounds on which the court 
below has rejected the application of the 
applicant Society without going into the 
merits of the application, that is, whe- 
ther or not the action of Shri B. S. Gupta 
was mala fide and collusive or whether 
or not the Society was bound by the ac- 
tion of Shri B. S. Gupta on the facts of 
the present case. = 


6. Aggrieved, the applicant Society . 
has filed this revision. Learned counsel 
for the applicant has urged that the view 
of the court beiow that it was not open 
to the Managing Committee to ‘appoint 
another person to prosecute the appeal 
and that Sri B. S. Gupta alone was com- 
petent to prosecute the appeal or to with- 
draw the same is ex facie unsustainable, 
and that the order of the Court below re- 
fusing to invoke its inherent powers be- 
ing based upon a complete mis-apprehen= 
sion as to the true legal position in this 
behalf, must be set aside. 

7. The next submission of the learned 
counsel for the applicant_was that the 
view of the Court below that it had no 
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power under S. 151 of the C. P. C. to ze- 
call the order passed on 3-7-1978 is um- 
sustainable in law. Learned counsel zr- 
gued that a court always has jurisdiction 
and power to set aside orders which have 


been obtained from it by misleading it — 
or by practising fraud upon it by a party 


to the litigation. 


8. Another argument of the learned 
counsel for the applicant was that a plein 
reading of’ the application of Sri B. S. 
Gupta dated 3-7-1978 disclosed that. the 
application was not one made on behalf 
of the applicant Society but was made dy 
Sri B. S. Gupta for personal. reasons, and 
that consequently, the appeal of the ap- 
plicant Society could not legally be per- 
mitted to be withdrawn on the basis of 
such an application. Learned counsel 
argued that while the Secretary of the 
Society has been empowered to institute 
and prosecute suits and proceedings on 
behalf of the applicant Society, he tas 
not been given the power to withdrew 
the same, and that the power to with- 
draw a suit or proceeding vests only in 
the Managing Committee. 


9. Learned counsel for the applicant 
also urged that the action of Sri B. S: 
Gupta was collusive and mala fide and 
where an order is obtained from. the 
court as a result of collusion, the same 
could be set aside under court’s inherent 
powers and that it is not correct to say 
that the only remedy of the aggrievad 
party is to file a regular civil suit seek- 
ing a declaration tual the order is null 
and void. - 


10. Learned counsel for the opposžte 


party on the other hand -urged that tae, 


order passed by the court below is per- 
fectly correct in law, and that on a trie 
and proper interpretation of the various 
bye-laws and the scheme of allocation of 
powers between the various functionaries 
of the Society as laid down under -ts 
bye-laws, the Secretary af the Society 
alone is empowered to institute a swit 
and prosecute a litigation on behalf of 
the applicant, and that till the bye-laws 
are amended curtailing tke powers of 
the Secretary, it is not pérmissible for 
the Managing Committee to authorise, 
by mere resolution, any other person or 
office-bearer to perform tke functions oar 
duties of the Secretary as regards lizi- 
gations launched by or against the S>- 
ciety. Learned counsel for the opposite 
party also urged that the court was not 
concerned with the interne] affairs of the 
Managing Committee, nor was the court 
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required by law to go into the reasons 
on the basis of which the Secretary of 
the Society requested the court to allow 
the application for withdrawal of the 
appeal filed by him. : 

11. Having heard learned counsel for 
the parties, I am clearly of the view 
that the court below has rejected the ap- 
plication of the defendant-applicant on 
two grounds, neither of which are sus- 
tainable. These grounds are:— ' 


(1) That it is only the-Secretary who 
could legally withdraw the appeal; and 
as a corollary, Sri A. P. Gupta, had no 
locus standi to move the present applica- 
tion for review on behalf of the Society. 

(2) Even if the action of Sri B. S. 
Gupta was mala fide, the defendant-ap- 
plicant had his remedy elsewhere and 
not by way of an application under Sec- 
tion 151 of the Civil P. C. 

“12; I-shall take up the two grounds 
on which the impugned order is based in 
their -serial order. 


13. The powers of the Secretary are 
laid down in Bye-law No. 20. Cl. (Tha) 
of Bye-law No. 20 provides that the 
Secretary shall institute and prosecute 
as well as defend suits, or other proceed- 
ings instituted by or against the Society. 
Cl, (Dha) of Bye-law No. 20 provides 
that the Secretary of the Society shall 
carry out and take steps for the enforce- 
ment of the resolutions passed by the 
committee of Management, as well as do 
all other acts which the .committee of 
Management may require’ him generally 
or specially to do. In my. view, the pro- 
visions of Cl. (Dha) of aforesaid Byelaw 
No. 20 cast a clear and unambiguous duty 
upon the Secretary to carry out any re- 
solution which the Committee of Manage- 
ment may pass, or any direction which 
the Committee of Management may issue 
to the Secretary for carrying out the 
objects of the Society. The argument of 
the learned counsel for the - opposite 
parties that when a specific power had 
been conferred upon the Secretary under 
Cl. (Tha) of Byelaw No. 20, the same 
could not be held to be capable of being 
curtailed under the-general duties im- 
posed upon the Secretary under Cl. (Dha), 
does not appear to be right. 

There is absolutely no warrant either 
in the scheme of things, as reflected by 
the byelaws or on the plain | language 
of various clauses of Bye aw No, 20 for 
holding ‘that the Committee of Manage- 
ment cannot ask the Secretary to carry 
out its resolution even in regard toa 


matter relating to the institution or pro~ 
e 
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secution of a litigation. The Secretary 
is only a functionary of the Society and 
he cannot claim-to be invested with 
powers which are in derogation of the 
general powers of management vested in 
Committee of Management. The Com- 
mittee of Management is the chief re- 
pository of the executive powers of the 
Society and under Cl. (Da) of Byelaw 
No. 16, the Committee of Management 
has been given a general authority to de 
all acts and take every action which is 
deemed necessary for subserving the ob- 
jects of the Society. Indeed, it will leac 
to strange results, if it is held that the 
Secretary enjoys powers and functions 
of overruling the voice of the Society, as 
expressed by its Chief Executive Autho- 
rity, namely, the Committee of Manage- 
ment. In my view under Cl. (Dha) the 
Secretary is bound to carry out any re- 
solution passed by the Committee of 
Management including a resolution 
relating to the institution or _ pro- 
secution of a litigation. Thaz 
being so, it was open to the Committee 
of Management to appoint for a parti- 
cular litigation its Vice-President, Shri 
A. P. Gupta to prosecute the same and 
the Secretary was bound by such resolu- 
tion. The finding of the court below to 
the contrary is unsustainable. 7i 


14. Learned counsel for the opposite 
party submitted that if it is held tha? 
under Cl. (Dha) it is open to the Com- 
mittee of Management to appoint another 
persón to prosecute a litigation, it would 
amount to amendment of the byelaws 
inasmuch as it would þe in derogation of 
the express powers conferred upon the 
Secretary under clause (Tha) of Byelaw 
No. 20. In my view, there is no conflict 
between the provisions of cls. (Tha) and 
(Dha) of Byelaw No. 20. The powers 
under cl. (Dha) are perfectly consistent 
with the provisions of cl. (Tha) and they 
are not in derogation of each other. Un- 
der cl. (Tha), the Secretary no doubt has 
a power to prosecute a litigation, but 
when the Managing, Committee passes 
a resolution expressly appointing an- 
other person to prosecute a litigation, 
there is no general curtailment of th2 
powers vested in the Secretary. It is not 
difficult to visualise a situation wher2 
the Secretary (sic) litigation. It can hard- 
ly be gainsaid that in such a contingency, 
the Committee of Management can, in 
the exercise of its powers of general 
management, under Byelaw No. 16, 
point another person to perform. the 
duties of the Secretary of prosecuting 
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litigations. If the Management Committee 
can in such a situation, lawtully appoint 
another person to prosecute a litigation 
on behalf of the Society, the Committee 
of Management van equally be held to 
have power to appoint an office-bearer 
other than the Secretary to prosecute a 
litigation, where the Secretary is refus- 
ing to act or where he has become a sus~ 
pect as in the present case. There is, 
therefore, no incongruity in taking the 
view that in spite of general powers 
vested in the Secretary under cl. (Tha) 
to prosecute a litigation, it is open to the 
Committee of Management to appoint 
another office-bearer by means of reso- 
lution to prosecute a particular litigation. 
The resolution passed by ‘the Committee 
of Managemeri appointing Sri A. P. 
Gupta to prosecute the appeal which had 
been lodged on behalf of the Society was, 
therefore, perfectly valid and in view of 
that resolution, Sri B. S. Gupta had ceas- 
ed to have any power to prosecute the 
appeal. His action, therefore, to move 
the court on 3-7-78 withdrawing the ap- 
peal was without any authority. The view 
of the learned District Judge that the 
Secretary alone had the power to with- 
draw the appeal is, therefore, unsustain- 
able in law. The court below has found- 
ed its order mainly on the ground that 
Sri B. S. Gupta alone had the power to 
withdraw the appeal, and, therefore, the 
order dated 3-7-78, could not be recalled. 
The first ground upon-which the court 
below has refused to recall the order, 
therefore, has no substance. 


15. Learned counsel for the opposite 
parties, however, urged that even if Sri 
B. S. Gupta had no authority to with- 
draw the appzal, the order dated 3-7-78 
could not be recalled on that ground 
alone, as the court had no option but to 
permit the withdrawal of the appeal at 
the instance of Sri B. S. Gupta, who was 
admittedly the Secretary of the Society. 


16. Learned counsel contended that 
it was not the duty of the court to go 
into the reasons for the withdrawal of 
the application. While it may be correct 
to say that the court below was not ob- 
liged to go into the reasons for permit- 
ting the withdrawing of the appeal when 
the withdrawal is prayed for by a duly 
authorised agent of a party, in my view, 
it was open to the court to go into the 
question whether the agent of the party 
had acted against the express directions 
of the party affected by the order and 
whether the act of the agent purporting 
to represent she principal was really an 
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act binding upon the principal. In a zase 
reported in Shobha Ram: v. Inamul Haq 
reported in 1974 All LJ 664, a leamed 
Judge of this Court has held that where 


a party comes to the court with the elle- | 


gation that his agent has acted beyond 
the scope of his authority, and not in 
good faith, the principal would not be 
bound by the act of the agent, and zhat 
in such a situation it is permissible for 
the court to go into that question and 
decide whether the act of the agent 
would under such circumstances bind the 
principal. In that case, the agent of the 
party had entered into a compromise 
with the other side and the compromise 
was presented for being recorded. This 
Court held that such a compromise ceuld 
not be recorded as under such  circim- 
stances, the act of the agent could not 
bind the principal. In the present case, 
therefore, when the principal ie. the 
Society, alleges that its agent had ated 
beyond the scope of ° his auczho- 
rity and that the agent was 
in collusion with the other side, in 
my view, the court must be held to Fave 
inherent powers to consider such an ap- 
plication and if it finds those allegat.ons 
true and comes to the conclusion hat 
the act of Sri B. S. Gupta was not the 
act of the Society or that the court was 
misled into passing an carder at the in- 
stance of the person who was not au~ho- 
rised to act for the party on whose be- 
half he purported to act, it should be 
permissible in my view, for the cour: to 
investigate that- fact even under its in- 
herent power. 


In the case of Pearey Choudhury v. 
Sonoory Dass reported in AIR 1915 Cal 
622, the Calcutta High Court held that a 
consent decree fraudulently obtained can 
be set aside on review even under the 
court’s inherent powers under Sec. 151 
C. P.C. It has been held in this case 
relying on a number of decisions inelu- 
ding a few decisions of the Privy Coun- 
cil that where an order is passed upon a 
purported consent of a party, it is open 
to the court to review its order under 
its inherent powers, on the ground that 
in fact, the party had given no sach 
consent. The defendar.t-applicants are 
seeking to prove precisely this, ' namely, 
that so far as the applicant Society is 
concerned, it had not withdrawn the ap- 
peal and that the order passed by the 
court on 3-7-78 had been obtained by 
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dhury v. Sonoory Dass reported in AIR 
1915 Cal 622, the legal position as re- 
gards the powers of the court to invoke ` 
its inherent jurisdiction under S. 151 

C. P.C. has been dealt with elaborately. 

It has been held that a court has inhe- 

rent jurisdiction to correct its wrong 
procedure where it has been misled. In 
the case of Gulab Koer v. Badshah 
Bahadur reported in (1909) 2 Ind Cas 
129, their Lordships of the Privy Coun- 

cil distinguished the decision of the 
Privy Council in Unnoda Dadee v. 

Stevenson reported in (1874) 22 WR 290 

and observed as follows:— 


“This case is manifestly’ distinguishable, 
on the ground that it was in essence an 
application by a person to vacate a de- 
cree which was made in her absence and 
without her consent. She asked to be 
relieved from the effects of'a decree to 
which in substance she was not party, 
a condition of things entirely different 
from what we find in the class of cases 
where a person who is a party to a suit 
assents to a consent-decree which he 
subsequently seeks to impeach on the 
ground that his assent was obtained by 
fraud.” 


In Unnoda Dadee v. Stevenson (supra), 
their Lordships of the Privy Council 
had held that it was competent to the 
court to set aside on review, a decree 
against an infant who was not repre- 
sented before the court and on whose 
behalf there was no assent to the com- 
promise by any competent person. To 
the same effect is the view of the Bombay 
High Court as expressed in Basangouda 
Hanmantgowda v. Churchigirigowda 
Yogangowda reported in (1910) ILR 34. 
Bom 408 in which it was observed as 
follows:— 


“What the defendant says is that there 
was a suit against him and that the suit 
was declared to have ended by reason of 
a decree passed with’ his consent. He 
never consented, and the result has been 
that there has been fraud committed. 
upon the Court. The Court was persuad- 
ed to sign a decree to which the defen- 
dant had never consented and that upon 
the representation that he had consent- 
ed to it. Therefore once the Court is ask- 
ed to go back upon its own procedure, 
it is not a question whejgher there is any 
Section in the Civil P. C. to warrant the 
action of the Court amending its pro- 
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The view of our own Court seems to be 
much the same (vide Sita Ram Sahu v. 
Kedarnath Sahu reported in AIR 1957 
All 825) in which it was observed that a 
court has inherent power to recall an 
order made earlier in the suit when it is 
found that the order has been passed in 
the absence of material which was sub- 
sequently placed before the Court, the 
material being of a character justifying 
recalling of the previous order. The view 
of the Patna High Court has also been 
in line with the decisions cited above 
(vide the case of Mahendra Lal v. Mst 
Rakhia reported in AIR 1971 Pat 382), 


17. The position of the Law as it has 
emerged out of the decisions discussed 
above, therefore, seems to be that it is 
permissible for a’ Court to invoke its in- 
herent powers where a party approaches 
a Court with a complaint that the Court 
has been misled into passing an order at 
the instance of the person who merely 
pretended to represent that party though 
in fact that person had no authority to 
represent the party. The Court below is 
thus not right in holding that the remedy 
of the applicant lay elsewhere, perhaps 
meaning a regular suit. The dictum laid 
down in the above cited decisions are 
fully applicable to the facts of the ‘pre- 
sent case. In my view, the process of the 
Court was grossly abused in the present 
case. The provisions of Section 151 C.P.C. 
are meant precisely for this, namely, to 
prevent and undo the effects of the abuse 
of the process of the Court. 


18. The fact that owing to great 
urgency and importance of the matter, 
the appeal was filed by Sri B. S. Gupta 
during the summer vacation, the omis- 
sion of Sri B. S. Gupta to attend the 
meeting on 1-7-78 despite a notice served 
upon him and calling upon him to attend 
the meeting and to produce the relevant 
Papers pertaining to the litigation, the. 
withdrawal of the powers executed by 
Sri B. S. Gupta in favour of all the pre- 
vious lawyers engaged by him, the en- 
gagement of a new counsel for the pur- 
pose of moving the application for with- 
drawal of the appeal even before it was 
admitted or registered, the entirely in- 
explicable hot haste in which Sri B. S. 
Gupta raced to withdraw the appeal on 
the very day when the court reopened 


after the summer vacation on 3-7-78, 
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appeal, the contents of the application 
far the withdrawal of the appeal are ex- 
tremely telling and speak eloquently for 
themselves. They point to the inescap- 
able conclusion that the action. of Sri 
B. S. Gupta in withdrawing the. appeal 
was all his individual and personal action 
and not that of the Society, and that Sri 
B. S. Gupta filed the application for 
withdrawal on 3-7-78 simply to harm the 
Society, got an order passed on the ap- 
plication then and there, fully aware of 
the fact that he had ceased to have au- 
thority to represent it. The further con- 
clusion, equally inescapable, is that Sri 
B. S. Gupta was in a desperate hurry and 
the object was to forestall any action 
which Sri A. K. Gupta was expected to 
take in pursuance of the resolution dated 
1-7-78 with regard-to the appeal in ques- 
tion. It also appears from the facts men- 
tioned in the application of the Society 
moved on: 5-7-78 that every single action 
taken by Sri B. S. Gupta was calculated 
to harm the Society, if not, to oblige the 
opposite parties. 


19. In my view under these circum- 
stances, inherent powers of the court not 
only ought to but must be invoked. The 
court below has refused to invoke its in- 
herent powers upon grounds which are 
entirely sustainable in law. The present 
is clearly a case where the court was 
misled into passing an order at the in- 
stance of Sri B. S. Gupta against the ap- 
plicant under the misapprehension that 
Sri B. S. Gupta continued to represent 


` the Society. In my view, this is a pre- 


eminently fit case for invoking inherent 
powers of the court. . 


20. In view of what has been stated 
above, this Revision succeeds and is 
allowed. The order passed by the court 
‘below is set aside. The application of 
the defendant-applicant dated 5-7-78 is 
allowed. The order passed by the court 
below dated 3-7-78 rejecting summarily 
the appeal of the defendant-applicant is 
set aside. The appeal filed by the defen- 
dant-applicant is restored to its original 
number. The court below Will now pro- 
ceed to dispose of the said appeal in ac- 
cordance with the law. The defendant- 
applicants will be entitled to their costs 
from the opposite parties. 
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A. N. VARMA, J. 


Ram Charan Mowar, “Applicant. Ve Vet 
Prakash, Opposite Party. 


Civil Revn. No. 1926 of,1976, D/- 17-4- 
1979.* 


T. P. Act (1882), Ss. 105, 106 — Pii 
ty owned by co-sharèrs — One of «hem 
leasing the property — Notice under 
S. 106 by him alone and a suit for 2vic- 
tion by him alone against tenant is main- 
tainable. 


Where a property is owned by séreral 
co-sharers, X, Y, Z anc X alone, leased 
out the property then X alone is the 
‘lessor’ within the meaning of S. 105 and 
consequently he had the right to deter- 
mine the tenancy as well as to file a suit 
for eviction without joining the. cther 
co-owner. (Para 9) 


The mere fact that the plaintiff-lessor 
shared the rent received, with his co- 
sharers, does not make the co-sharer also 
a ‘lessor’ of the tenant. The questior -for 
determination is as to who had let out 
the accommodation, and not how the 
rent received by the plaintiff-appe_lant 


was disbursed amongst the  co-sharers. 
ATR 1976 SC 2335, Rel. on. (Pare 10) 
Cases Referred: Chronological Faras 
AIR 1976 SC 2335 oo 10: 


R. A. Sharma, for Applicant; Ram Jee 
. Saxena and N. S. Singhal, for Opposite 
. Party. a 


ORDER:— This is a plaintiffs applica- 
tion in revision directed against the jidg- 
ment and decree dated 29-6-76 passed by 
the learned District Judge, Mainpur? al- 
lowing the Revision filed by the defen- 
dant-opposite party and dismissing the 
suit filed by the plaintiff-applicant for 
ejectment and for arrears of rent trom 


a certain accommodation, which had 
been let out to the defendant oppesite 
party. 


2. Briefly stated, the relevant . tacts 
are these. The plaintiff-applicant filed an 
application under S. 3 of the U. P. Tem- 
porary Control of Rent and Eviction Act, 
1947 for permission to file a suit for: evic- 
tion of the defendant-opposite ,party on 
the ground that he needed the accommo- 
dation for his personal use. After cansi- 
derable litigation, the plaintiff-applicant 
was granted permission by the State 


*(Against order of S. D. M. Singh, Dist J., 
Mainpuri, D/-. 29-6-1976.) 


FW/GW/D97/79/KNA/VBB 


Ram Charan y. Ved Prakash (A. N. Varma J.) 
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Government under S. 7-F of the aforesaid 
Act. Thereafter, the plaintiff-applicant 
filed the present suit on the basis of the 
permission granted to him under S. 3 of 
the aforesaid Act. The defendant-oppo- 
site party contested the suit inter alia on 
the ground that the suit was not main- 
tainable at the instance of only the 
plaintiff-applicant inasmuch as his bro- 
ther Sri Mahesh Charan Mowar had also 
half- share in the house, and that he hav- 
ing died, his heirs, namely, his widow, 
daughter and son were also the co-own~ 
ers of the accommodation and they hav- 
ing not joined in the suit, the suit was 
incompetent. It was also asserted in the 
written -statement that the notice deter- 
mining the tenancy was given only by 
the plaintiff-applicant and not by the 
other co-owner, and consequently, the 
defendant-opposite party’s lease had not 
been determined under S. 106 of the 
T. P: Act. 


3. Before the trial court, the princi- 
pal question. which fell for determination 
was whether the defendant-opposite 
party had been inducted into the accom- 
modation as tenant by the plaintiff-ap- 
plicant or both the plaintiff and his bro- 
ther Mahesh Charan Mowar. The trial 
court upon an elaborate consideration of 
the voluminous evidence on record in- 
cluding admission of the defendant- 
opposite party came to the conclusion 
that the plaintiff-applicant was the sole 
lessor and that the accommodation in 
dispute had been let out solely by the 
plaintiff-applicant and not by his brother 
Mahesh Charan Mowar. 


4. Having come to the conclusion that 
the defendant-applicant had been induct- 
ed solely by the plaintiff-applicant, the 
trial court came to the conclusion that 
the suit at the instance of the plaintiff- 
applicant alone was maintainable, and 
that for the same reason, the notice un- 
der Section 106 of the T. P. Act was also 
valid. The trial court accordingly de- 
creed the suit. £ 


5. Aggrieved, the defendant-applicant 
filed a Revision under Section 25 of the 
Provincial Small Cause Courts Act. The 
learned District Judge hearing the revi- 
sion held that both Ram Charan Mowar 
and Mahesh Charan Mowar being co- 
owners of the accommodation in dispute, 
the suit-at the instance of Ram Charan 
Mowar i.e. only one of the two co-owri- 
ers was not maintainable. The learned 
District Judge addressed himself mainly 
to the determination of the question | as 
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to whether Mahesh Charan Mowar had 
also a right, title or interest in the house 
and having come to the conclusion that 
Mahesh Charan Mowar and after him his 
heirs were also the owners of the house 
in suit, the learned District Judge came 
to the conclusion that the suit was not 
maintainable as the heirs of Mahesh 
Charan Mowar had neither joined in the 
suit nor in the notice under S. 106 of 
the T. P. Act. The learned District Judge 
accordingly allowed the revision and set 
aside the judgment and decree passed by 
the trial court on the finding that the 
suit was not maintainable. 

6. Aggrieved, the  plaintiff-applicant 
has filed the present Revision. 

7. Learned counsel for the applicant 
has submitted that the view of the lower 
revisional court that the suit at the in- 
stance of the applicant is not maintain- 
able is unsustainable and that the im- 
pugned orders passed under Revision are 
liable to be set aside, Learned counsel 
urged that the relevant question which 
fell for determination of the court below 
was as'to whether Ram Charan Mowar 
alone was the lessor or both Ram Charan 
Mowar and Mahesh Charan Mowar were 
co-lessors. Learned counsel submitted 
that it is possible that there may. be more 
than one owner of a property but the 
lease may be granted by only one of 
them to a tenant and where an accom- 
modation is let out by one of the co- 
owners, that co-owner is entitled to file 
a suit and evict the tenant after serving 
a notice under S. 106 of the T. P. Act. 

8. Learned counsel for the opposite 
party on the other hand urged that on 
the finding of the lower revisional court 
that both the brothers were the co-own- 
ers of the accommodation, they were 
both co-lessors within the meaning of 
S. 105 of the T. P. Act, and consequently 
one only of the two co-owners could not 
legally determine the tenancy of the de- 
fendant-opposite party. ` 

9. Having heard learned counsel for 
the parties, I am clearly of the view that 
the learned District Judge is wrong in 
taking the view that the suit at the in- 
stance of the applicant is not maintain- 
able. I fully agree with the submissions 
of the learned counsel for the plaintiff- 
applicant that the relevant question for 
determination was not as to who was the 
other co-owner but was as to who was 
the lessor. If the accommodation had 
been let out by the plaintiff-applicant 
alone, then he alone was the lessor and 
consequently he had the right to deter- 
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mine the tenancy as well as to file a suit 
without joining the other co-owner. In 
each case for the eviction of a tenant the 
question would be as to who is the lessor 
and if it is held upon the evidence on 
record that the plaintiff alone is the les- 
sor then a suit at the instance of such a 
plaintiff will be maintainable. S. 105 of 
the T. P. Act reads.as follows:— 


“105. A lease of immovable property is 
a transfer of a right to enjoy such pro- 
perty, made for a certain time, express 
or implied, or in perpetuity, in conside- 
ration of the price paid or promised, or 
of money, a share of crops, service or 
any other thing of value, to be rendered 
periodically or on specified ‘occasion to 
the transferor by the transferee, who 
accepts the transfer on such terms. 
The transferor is called the lessor, the 
transferee is called the lessee, the price 
is called the premium, and the money 
share, service or cther thing tobe so ren- 
dered is called the rent.” 


10. Under the aforesaid provision, the 
transferor is called the lessor. In the 
present case, the transferor was the 
plaintiff-applicant alone, and not his bro- 
ther. The trial court had analysed the 
evidence on record at great length and 
recorded a categorical finding that the 
defendant-opposite party was inducted 
as a tenant into the accommodation only 
by the plaintiff-applicant and not by his 
brother. Under the circumstances, the 
plaintiff-applicant alone, was the lessor, 
and in that capacity he had the right to 
determine the tenancy of the defendant- 
opposite party under S. 106, T. P. Act 
as well as to file the suit. The learned! 
District Judge placed reliance on the 
fact that the defendant-opposite party 
was sharing the rent received by him 
with his brother Mahesh Charan Mowar, 
and consequently both must be deemed 


` to’ be the co-owners and co-lessors. Inj - 


my view, the “rial court was right in 
taking the view that merely because the 
plaintiffi-applicant shared the rent re- 
ceived from the defendant-opposite party 
with Mahesh Charan Mowar the latter 
did not automatically become the lessor 
of the plaintiff-applicant. The question 
for determination was as to who had let 
out the accommodation, and not how the 
rent received by the  plaintiff-applicant 
was disbursed amongst the co-sharers. 
The trial court has referred to the signi- 
ficant fact that the defendant-opposite 
party at no previous stage when the pro- 
ceedings under S. 3 of the U. P. Tempo- 
rary Control of Rent and Eviction Act 
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were going on, disputed. the fact that the 
plaintiff-applicant was thé sole lessor. 
The trial courts finding on the question 
whether the ` plaintiff-applicant was the 
sole lessor was a finding which was not 
vitiated by law or which could be de- 
scribed as perverse. On that finding, the 
suit of the plaintifi-applizant was entitl- 
ed to succeed. The contention that ne 
of the co-owners can insvitute a suit or 
take proceedings aganist a tenant lso 
finds support from a decision of the Sap- 
reme Court in the case cf Ram Pasrictha 
v. Jagannath reported in AIR 1976 SC 
2335 (paras 28, 29 and 30}. Learned coan- 
sel for the opposite party sought to dis- 
tinguish this case on the ground that in 
that case, the plaintiff was acting on be- 
half of the entire joint family and corse- 
quently that case was distinguished. 
However, the principle o? law laid dcwn 
by their Lordships of the Supreme Ccurt 
in that case is not dependent on this as- 


pect of the case. Their Lordships of the 


Supreme Court? have held that a co- 
owner is the owner of the entire pro- 
perty, and as such he is entitled to bring 
a suit for the eviction of the tenant. 


For reasons stated above, this Revi- 
sion succeeds and is allcwed, The judg- 
ment and decree passed by the learned 
District Judge dated 29-6-76 are set aside 
and those passed by the trial court are 
restored. 


Revision allowed, 2 
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A. N. VARMA, J. 

Umesh Chandra and others, „Applicant 
v. Krishna Murari Lal, Opposite Pary. 

Civil Revn. No. 81 of 1979, D/- 2¢-3- 
1979.* 

‘Court-fees Act (1870), S. 6 (4) (U P. 
Amendment) — Objection by defendant 
that suit was under-valued and comse- 
quently court-fee paid was inadequate — 
Court dealing with temporary injunction 
application is only required te sat.sfy 
itself prima facie whether suit is properly 
valued or not — It need not come to œn- 
cluded finding on question of valuaticn. 

(Pare 7) 
Cases: Referred: Chronological TEG 
AIR 1952 Al 279 

S. K. Verma, for Applicant; H. 5. Joa, 

for Opposite Party. 


*(Against order of L. N. Rai, 3rd Addl. 
Dist. and S. J., Budaun, D/- 14-12-1978.) 
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ORDER:— This is a defendants’ appli- 
cation in revision directed against an 


order passed by a learned HWI Additional 
District and Sessions Judge granting a 
temporary injunction restraining the de- 
fendant-applicant from interfering with 
the possession of the- plaintiff-opposite 
party over certain agricultural land, a 
tube-well existing thereon and some 
crops standing over the said land. 


2. The relevant facts are these. The 
plaintiff-opposite party Sri Krishna 
Murari Lal filed a suit for a permanent 
injunction against the applicant restrain- 
ing him from interfering with his pos- 
session over some agricultural, lands de- 
scribed in schedule Ga in the plaint of 
the suit, as well as with the tube-well 
existing therein and the crops standing 
thereon. Along with the above suit, the 
plaintiff-opposite party also moved an 
application (4-C) for temporary injunc- 
tion restraining the defendant-applicant 
from interfering with the plaintiffs’ pos- 
session over the aforesaid properties dur- 
ing the pendency of the suit. This appli- 
cation was contested by the applicant. 
The learned Munsif rejected the applica- 
tion on the ground that the plaintiff 
would suffer no irreparable loss. He took 
the view that though the plaintiff seem- 
ed to have a prima facie case, he was 
not likely to suffer irreparable loss if in- 
junction was not granted to him. 


3. Aggrieved, the  plaintiff-opposite 
party filed an appeal. The appeal has 
been allowed by the learned III Addi- 
tional District and Sessions Judge grant- 
ing’ temorary injunction in the terms 
mentioned above. 


4. Aggrieved by the order passed by 
the learned III Additional District and 
Sessions Judge, the defendant-applicant 
has filed the present revision. 


4-A. Before both the courts below an 
objection appears to have been taken on 
behalf of the defendant-applicant to the 
effect that the suit was under-valued and 
consequently the court-fee paid was also 
insufficient. The ground of under-valua- 
tion was based upon the assertion that 
over the land in dispute, there existed a 
tube-well as well as crops in respect of 
which the plaintiff has claimed a relief, 
though the plaintiff has not valued these 
items of property, namely, the tube-well 
and the crops. The learhed Munsif ab- 
served that he would not like to touch 
the question of court-fee at that stage 
ie. while disposing of the injunction ap- 
plication, The appellate court, however, 
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arrived at a tentative figure of Rupees 
9,980.50 as the valuation of the suit and 
required the plaintiff-opposite party to 
pay the court-fee on the said amount, He 
made a direction in his order that till 
the plaintiff-opposite party made good 
the deficiency in court-fee, the injunction. 
granted by him would not be operative. 


. 5. Aggrieved by the. aforesaid order 
passed by the lower appellate court, the 
defendant has filed the present revision. 


6. Learned counsel for the defendant- 
applicant has submitted two points for 
my consideration. These are as follows:— 


(1) The court below had no jurisdic- 
tion to issue an interim injunction with- 
out conclusively and finally determining 
the question of the valuation of the suit 
on the plaint. He could not legally issue 
an injunction.on a tentative valuation of 
the suit. f 


(2) The findings of the lower appellate 
court on the question of whether thé 
plaintiff-opposite party has a prima facie 
case and whether the balance of conve- 
: nience is in his favour are unsustainable, 


7. Having heard learned counsel for 
the parties at some length, I am of opin- 
ion that-there is no force in either of 
these two points. I shall take up the first 
point first. Before the lower appellate 
court, the plaintiff-opposite party . stated 
that the valuation of the tube-well was 
Rs. 5,000 and that of the standing crop 


is Rs. 2,000. Counsel for the defendant- - 


applicant appears to have claimed that 
the valuation of the tube-well was much 
more than Rs. 15,000. It is not disputed 
that so far as valuation of the land is 
concerned, it being an: agricultural land, 
the plaintiff-opp. party had valued it at 
thirty times of the land revenue payable 
in respect thereof.-There does not appear 
to have been any dispute with regard tc 
valuation of the land in question. The 
only objection of thè applicant. was that 
- the plaintiff had not valued the tube-well 
and the crops. The lower appellate court 
observed that the exact valuation of the 
tube-well would be decided in the suit 
itself when the issue relating to the 
valuation and the court fee would be 
dealt with. For the purposes of disposing 
of the injunction application, the learned 
Additional District Judge accepted the 
valuation of the tube-well and the crops 
as admitted by the plaintiff-opposite 
party and held that prima, facie, the 
valuation of the suit ought to be Rupees 
9,980.50 and on that valuation required 
the plaintiff-opposite party to pay the 
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court-fee. The submission of the defen- 
dant-applicant was that the lower ap- 
pellate court acted with illegality in not 
giving a concluded finding on the issue of 
valuation and court-fee, the same hav- 
ing been raised by the defendant-appli- 
cant. Relying on the provisions of sub- 
secs. (3) and (4) of S. 6 of the Court-fees 
Act, learned counsel for the | applicant 
urged that the courts below could not 
proceed with the suit until they had re- 
corded a concluded finding on the ques- 
tion whether the court-fee paid was suf- 
ficient or not. Learned counsel also plac- 
ed reliance on a decision of this court in 
Hamid Husain Khan v. Masood Husain 
Khan reported in AIR 1952 All 279. In 
order to appreciate his submission, it 
would be useful to reproduce here the 
provisions of sub-sec. (3) and sub-sec. (4) 


‘of S. 6 of the Court-fees Act:— 


“(3) If a question of deficiency in court- 
fees in respect of any plaint or memo- 
randum of appeal is raised by an officer 
mentioned in S. 24-A the*’court shall, be- 
fore proceeding further with the suit or 
appeal, record a finding whether the 
court-fee paid is sufficient or not, If the 
court finds thet the court-fee paid’ is in- 
sufficient it shall call upon the plaintiff 
or the appellant as the case may be, to 
make good the deficiency within such 
time as it may fix, and in the case of 
default shall reject the plaint or memo- 
randum of appeal; ` É 


Provided that the court may, for suffi- 
cient reasons to be recorded, proceed with 
the suit or appeal if the plaintiff or the 
appellant, as the case may be, gives secu- 
rity to the satisfaction of the court for 
payment of the deficiency in court-fee 
within such further time as the court may 
allow. In no case, however, shall judg- 
ment be delivered unless the deficiency 
in court-fee has been made good, and if 
the deficiency is not made good within 
such time as the court may from time to 
time allow, the court may .dismiss the 
suit or appeal. 


(4) Whenever a question of the appro- 
priate amount of court-fee payable is 
raised otherwise than under sub-sec. (38), 
the court shall decide such question be- 
fore proceeding with any other issue.” 
The difference in the language and con- 
tents of sub-sec. (3) and sub-sec. (4) is 
striking. In sub-section (3), it has been 
laid down that if an objection with re- 
gard to the court-fees in respect of . any! 
plaint is raised by an officer mentioned 
in Section 24-A of the Court-fees Act, 
the Court, shall, before proceeding fur- 
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ther with the suit, record a finding whe- 
ther the court-fee paid is sufficient or 
not. While sub-sec, (4) of the aforesaid 
section says-that when a question .of ap- 
propriate amount of court-fee payable is 
raised otherwise than under sub-sec. (3) 
the court shall decide such question 3e- 
fore proceeding with any other issue. It 
will, therefore, be noticed that under 


sub-sec. (3), the court is prohibited from’ 


proceeding with the suit, while under 
sub-sec, (4), the court is directed to Je- 
cide such question before proceed ng 
with any other issue. In my view, there- 
fore, when the objection as regards 
court-fee is raised by an officer, che 
court is totally prohibited from proce2d- 
ing with the suit, but when the object.on 
is raised by a person other than such an 
officer, the court is mandated to decide 
the issue of court fee before decid ng 
other issues. In the present case, adrcit- 
tedly no objection was raised by an offi- 
cer mentioned in S. 24-A of the Court- 
fees Act, The plaint was reported to be 
properly valued bearing appropriate 
court fee stamps. `. The objection was 
raised: in the present case only. by “he 
defendant-applicant. Sub-s. (3), . was 
therefore, not applicable. In the case re- 
ported in AIR 1952 All 279, the object.on 
was raised by the Stamp Reporter end 
this court held that till the issue of court 
fee was decided the court had no juris- 
diction to entertain an application for 
appointment of the receiver because in 
the view of the learned Judges that 
would amount to proceeding with he 
suit. The learned Judges were consid=r- 
ing the provisions of suk-s. (3) and not 
of sub-s. (4) of the aforesaid section of 
the Court-fees Act, That decision will, 
therefore, have no bearing on the pre- 
sent case. In my view, the learned Addi- 
tional District Judge committed no error 
of jurisdiction in arriving at a tentative 
figure. He had to satisfy himself that 
prime facie the suit was properly valued 
for the purpose of disposing of the in- 
junction application, he had to satisfy 
himself whether prime facie the suit was 
properly valued. In my view he.was not 
required to come to a ccncluded find_ng 
on the question of valuation of the suif 
the objection as regards the valuat.on 
and the court fees having been taken by 
the defendant-applicant, and not by an 
officer under sub-s, (3) of S.6 of -he 
Court-fees Act, If one were to accapt 
the contention of the learned counsel for 
the applicant, the very purpose of obtain- 
ing temporary injunction or relief sach 
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as appointment of receiver ete. could be 
easily defeated by defendant by raising 
a plea of valuation thereby stalling the 
entire proceedings and insisting on ade- 
cision of this issue before the considera- 
ton of the applications for interim in- 
Junction. I am clearly of the view that 
where the objection is raised by defen- 
dant and not by an officer mentioned in 


“sub-s, (3) of S. 6 of the Court-fees Act, 


it is permissible for a court dealing with 
an injunction application to satisfy him- 
self prima facie whether the suit is pro- 
perly valued or not. There is, therefore, 
‘no substance in the first submission made 
on behalf of the applicant, 


8. On the second submission, the argu- 
ment of the learned counsel for the ap- 
plicant was that the court below has act- 
2d with illegality in acting upon a photo- 
stat copy of the will in recording a find- 
ing on the question whether the plaintiff- 
Dpposite party has a prima facie case, In 
my view, there is no substance in this 
contention either, In’ the first place, the 
plaintiff-opposite party has filed an affi- 
davit in this court asserting on personal 
smowledge that the original will itself 


nad been filed before the learned Munsif ' 


and the same had been put in a sealed 
zover and had formed part’ of the record. 
The photostat copy was filed. only for a 
ready reference. For the purpose of dis- 
posing of the injunction application, in 
my view, the court below cannot be said 


to have exceeded its jurisdiction in rely- ` 


:ng on the photostat copy in these cir- 
eumstances, ` Moreover, no objection ap- 
dears to have been taken’ before the 
court below to the learned Judge’s look- 
ing into the photostat copy. However, 
the finding of the learned Judge is not 
based only on the photostat copy of the 
will but on -facts and circumstances such 
as the mutation of the names of the 
plaintiff-opposite party over the agricul- 
tural plots in the revenue records and 
the mutation of the name of the defen- 
dant-applicant over other properties to 
the exclusion of the plaintiff-opposite 
party belonging to Siya Ram. The finding 
of the lower appellate court on the ques- 
tion whether there was a prima facie 
zase is not vitiated by any error of law, 
much less an error of jurisdiction, 


§. As regards the question of balance 
of convenience also, tHe finding of the 
learned Additional District Judge is bas- 
2d upon legitimate considerations. The 
discretion exercised by the learned Addi- 
ional District Judge cannot be said to be 
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arbitrary or non-judicial. The lower ap- 
pellate court did have jurisdiction to 
grant temporary injunction and the 
learned counsel for the applicant was 
unable to point out any error of jurisdic- 
tion in the order passed by the learned 
Additional District Judge. There is there- 
fore, no substance in the second point 
either urged on behalf of the defendant- 
applicant. The court below has issued 
the injuction upon valid and proper con- 
siderations. It has not committed any er- 
ror of jurisdiction. On the facts and cir- 
cumstances of the case, I am satisfied 
that the lower appellate court was justi- 
fied in issuing the injunction. No inter- 
ference is called for with the order pass- 
ed by the lower appellate court in any 
view of the matter, 


10. In the result, the Revision fails 
and is dismissed with costs. 


Revision dismissed. 
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Kedar Lal Verma, Petitioner v. The 
Secretary, Board of High School and In- 
termediate Education and another, Re- 
spondents. 


_ Civil Mise. Writ Petn. No, 1605 of 1979, 
_ D/- 27-8-1979. 


(A) U. P. Intermediate Education Act 
(2 of 1921), S. 7 — Marks sheet granted 
to candidate appearing for High School 
Examination showing his marks which 
were Jess than those required for pass, 
but in the column in the sheet meant for 
being notified as “pass” or “fail”, it was 
shown by mistake that the candidate had 
“passed” instead of “failed” — If the 
Board of High School and Intermediate 
Education is estopped from treating the 
candidate as “failed candidate”. (Evi- 
dence Act (1872), S. 115). 


As a general rule the party claiming 
an estoppel must have acted on the belief 
induced by the other party. (Para 4) 

Where a candidate appeared for the 
High School examination and the marks 
sheet granted to him showed that the 
marks got by him was less than that re- 
quired for a pass, but in another column 
he was, by clerical mistake, mentioned 
as having ‘passed’ the examination, it was 
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held the Board of High School and Inter- 
mediate examination was not estopped 
from declaring the candidate as “failed” 
in the examination, as the candidate 
must have known from the marks in the 
marks sheet that his marks were less 
than pass marks. 


Further it would not be possible to en- 
force the representation against the 
Board because the Board cannot be com- 
pelled to act contrary to the statute. The 
Board did not have the power to declare 
that the petitioner had passed the exa- 
mination. The declaration made was thug 
against the power conferred upon it. The 
principle of promissory estoppel does not 
apply to the case. (Para. 6) 


Where the candidate is patently dis- 
entitled to be declared successful, the 
authorities may not be disentitled to cor- 
rect the mistake. As a general thing, an 
act or representation made through in- 
nocent mistake is not a ground for estop- 
pel. AIR 1979 SC 621; AIR 1978 Punj & 
Har 109 and AIR 1976 SC 876 Dist. Writ 
Petn. No. 4045 of 1976 decided on D/- 23- 
1-1979 (All) and Writ Petn. 456 of. 1976 
decided on D/- 24-1-1979 (All) rel. on. 

(Para 7) 

(B) Equity — Courts of Equity would 
not permit a statute to be made an in- 
strument of fraud. (1883) 8 AC 467 Mad- 
dison v. Alderson Rel. on. (Para 8) 


Cases Referred : Chronological Parag 


AIR 1979 SC 621 : 1979 All LJ 368 « 7 
(1979) Writ Petn. No. 4045 of 1976, 
D/-23-1-1979 (All), Suresh Chandra v, 
Kanpur University 11 
(1979) W. P. No. 456 of 1976, D/- 24-1- 
1979 (All) Indrapal Singh v. Governor 
of U. P. 11 
AIR 1978 Punj & Har 109 11 
AIR 1976 SC 376 9 
(1883) 8 AC 467 : 49 LT 303 Maddison v. 
Alderson 8 


M. S. Negi, for Petitioner: 
Counsel, for Respondents. 


Standing 


K. C. AGARWAL, J.:— Sri Kedar Lal 
Verma, the petitioner appeared at ‘the 
High School Exemination of the U. P. 
Board of High School and Intermediate 
Education, Allahabad held in the year 
1977. The peticioner obtained the marks- 
sheet from the Government Intermediate 
College, Peepaikct, District Pithauragarh. 
In the said marks sheet the marks secur- 
ed by the petitioner in the various sub- 
jects offered by him were as under :—~ 
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ft is common case of the parties that on. 
the marks secured, the petitioner could 
mot be declared passed the High School 
Examination. But as against the column. 
meant for being notified as pass or fail, 
the marks-sheet given to him mentioned 
that he had passed the examination. On 
the basis of the aforesaid marks-sh=et, 
the petitioner claimed that he got h:m- 
self admitted in the Intermediate in the 
Government Intermediate College, Luck- 
now.. As the original marks-sheet, the 
petitioner claimed to have been supp_ied 
to him, had been lost, he applied for the 
duplicate marks-sheet. The duplicate 
marks-sheet issued to him declared that 
_ the petitioner. had failed in the High 
School Examination. Thereupon the pati-. 
tioner filed the present Writ Petition on 
27-2-79, 


2. In the counter-affidavit filed on be- 
half of the U. P. Board of High Sckool 
and Intermediate Education, Allahatad, 
the fact that the petitioner had b2en 
declared successful in the first marks- 
sheet issued to him, has not been cleerly 
denied. The averment, however, is that 
on the marks obtained, the petitianer 
could not be declared to have passed the 
examination. The plea‘ taken is that the 
petitioner was not entitled to take the 
benefit of the clerical mistake in the 
marks-sheet. In support of its case that 
the petitioner could not be declared 
passed, the plea taken is that one of the 
subjects offered by the petitioner was 
General Science. According to the. regu- 
lation framed by the U. P. Board of High 
School and Intermediate Education, Ala- 
babad, a student offering Science is . re- 
quired to secure 33% both in pract-cal 
and in theory but- as the petitioner had 
obtained- only. 19 marks in theory as 


against 24 which he ought.to have 2b-- 


tained, the petitioner had not parea mhe 
examination 
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& The main ground raised, in support. 
of the writ petition by Sri M. S. Negi, 
counsel appearing for the petitioner, was 
that the U. P. Board of High School and 
Intermediate Education, Allahabad, hav- 
ing ‘declared that the petitioner” had 
passed the High School Examination, 
could not be permitted to resile from the 


. representation made to the petitioner. 


Counsel contended that on account of the 
representation made by the Board, the 
petitioner altered his position and acted 
to his. detriment by joining Intermediate 
classes at Lucknow. Counsel’s argument 
was that if the petitioner had been in- 
formed that he had not passed the exa- 
mination in 1977, he would have not 
wasted his money and time in getting 
himself admitted in the Intermediate 
course. In substance, the plea raised by. 
the petitioner is that of estoppel. 


- 4. Before we deal with the arguments 
of the learned counsel for the petitioner 
on the question of estoppel, we consider 
it necessary to refer to some of the pro- 
visions of the U. P. Intermediate Educa- 
tion Act for deciding the controversy in- 
volved. Under S. 7 of the U. P. Inter- 
mediate Education Act, 1921, the Board 
has power amongst others to conduct the , 
examination at the end of the High 
School and Intermediate course. Tha 
Board is entitled to frame regulations . 
and. to issue instructions from time to 
time needed for the successful holding 
of the examination. It has also got: tha . 
power to prescribe the minimum marks 
which a student has to secure in order to ` 
be successful at the examination. In 
exercise of that power the Board has 
been issuing instructions from time to 
time. The relevant instruction with re- 
gard to a student offering General Science 
in the High School Examination ‘is. that 
he should pass in both the papers of 
the General Science, One of papers iş- 
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that of theory whereas the other is prac- 
tical. The marks allotted to the theory 
paper are 80 and the remaining 20 marks 
are for- practical, In -accordance with the 


instructions of the Board, every student . 


has. to obtain minimum 24 marks 
in theory and 6 marks in practical. But, 
however, ‘further requirement is that the 
total marks of the two subjects should 
not be less than 33 per cent. The Board 
has power to allow some marks by way 
of grace. The relevant instruction issued 
on the question of grace appleable ‘to a 
student of Science is as follows*: 

5. From the above it would appear 
that the petitioner could be given three 
marks by- way of grace’'in theory paper 
in which he had obtained less than re- 
quired by regulation. Even if these. three 
marks were added to the aforesaid paper, 
the petitioner could not pass the exami- 
nation, inasmuch as. for passing the’ exa- 
mination, the minimum marks to be ob- 
tained by him were 24 whereas addition 
of three marks would have only made 
his marks as 22. In. this way, it would be 
seen that the petitioner could not be 
declared: passed in the High School Exa- 
mination. The -declaration, thus made: in 
the first marks-sheet, issued to thé peti- 
tioner, was obviously wrong. As a gene- 
ral rule, the party, claiming an estoppel, 
must have acted ‘on the ‘belief induced 
‘by the other party. In the ‘instant ‘case, 
the petitioner. knew that he had not 
passed. 


6. Counsél for the petitioner, how< 
ever, did not dispute the aforesaid posi- 
tion’ but contended that: even-if the peti- 
tioner could not be declared successful 
in the examination but since he had been 
so declared, the Board is estopped - now 
from changing the result. The submis~ 
jsion, made is not acceptable to us. It 
would not be possible to enforce the re- 
Presentation against the Board because 
the. Board cannot be compelled to act 
contrary to the statute. The Board did 
not confer the power to declare that the 
petitioner had passed the examination. 
The declaration made was thus against 
the power conferred upon it. 


7. In Motilal Padampat Sugar ‘Mills 
Co. Ltd. v. State of U.: P. (AIR 1979 SC 
621) the Supreme Court. held that “of 
qourse it may Be pointed out that if the 
U. P. Sales Tax Act, 1948 didnot con- 
tain a provision enabling ‘the Government 


*This matter being in Hindi omitted 
ing this report. — Ed. 
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‘against. the Government, 


ALIR. 
to grant exemption it would not be pos- 
sible to enforce the representation 


because the 
Government cannot be compelled to act 
contrary to tne statute but since S. 4 of 
the U. P. Sales Tax Act, 1949 . confers 
power on the Government to grant 
exemption from Sales Tax, the Govern-' 


.ment can legitimately, be held bound by, 


its promise te exempt the appellant from 
the payment of Sales Tax.” In the above 
case the Supreme Court found that the 
principle of promissory estoppel would 
apply- against the Government as well, 
but in a case like the present promissory 
estoppel cannot be taken advantage of. 
If there would have been some technical 
deficiency or irregularity, the matter 
would have been different. But where 
the candidate is patently disentitled to 
be declared successful, the authorities 
may not be disentitled to correct the 
mistake. As a general thing, an act or re- 
presentation made through innocent mis- 
take is not a ground for. estoppel. We, 
however, do not wish to lay down con- 
clusively that in no case can mistake 
furnish the basis for an estoppel, hence 
we do not propose to deal with the. mat- 
ter, any further. 


8 In the: instant case, the Statute 
which empowered the Board. to conduct 
the examination, did not . contain any 
power to declare the petitioner ‘success- 
ful. The regulations and rules framed 
thereunder also do not confer any dis- 
cretion in the matter -like the present. 
Whatéver discretion had been given . to 
the Board could be of no avail to the 
petitioner. Inasmuch as. even if that dis- 
cretion was exercised in his favour, the 
petitioner could not have passed the ex- 
amination. As said in Maddison v. Alder- 
son, (1883) 8 AC 467, the courts of equity 
would not permit the statute to be made 
an’ instrument of fraud. 

9. Strong reliance was placed by the 
learned counsel for the ‘petitioner on 
the decision cf the Supreme Court re- 
ported in Shri Krishan v. The Kurukshe- 
tra University, Kurukshetra (AIR 1976 SC 
376) in suppert of his argument that the 
Board was now estopped from changing 
the result of the petitioner. In this case 
Shri Krishan joined at the LLB. Part I 
classes some time in 1971. According to 
the University Statute, a student of the 
Faculty. of Law was given option to ap- 
pear in certain subjects in which he may 
have failed at one of the examinations 
before completing the three years’ course, 
The students were to appear in six 
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papers each year. In April, 1972 the peti- 
tioner appeared in the annual examina- 
tion of Part I but failed in three sub- 
jects. Subsequently he was promoted - to 
Part II which he -joined in 1972.- Under 
the Statute the appellant was to appear 
in Part II Examination in . April, 1973. 
On 26th April, 1973 the appellant appli- 
ed for his roll number to the University 
in order to reappear in the subject in 
which he had failed. The annual exami- 
nation for Part Il was tc commence on 
May, 1973. The appellant approached the 
University for granting him provisional 
permission to appear in the LL. B. Part 
Il. Examination. The appellant was refus- 
ed the permission on the ground that 
since his percentage was short in Part I, 
his candidature stood cancelled. There~ 
upon the writ petition was filed and the 
same was dismissed. by the High Court. 
Upon the dismissal of tke writ petition, 
the matter was taken in appeal to the 
Supreme Court. 


10. One of the pleas raised in defence 


by the University was that as the at- 
tendance of the appellant was short of 
the requisite percentage in LL. B. Part 
I, he could not insist on being admitted 
to Part II Examination. The -Supreme 
Court did not accept the plea taken by 
the Kurukshetra University. It held that 
under the Statute, the University 
withdraw the candidatura of the peti- 
tioner for the LL. B. Part I Examination 
before the examination. Since this had 
not been done and the appellant was 
allowed to appear in the examination, 
rightly or wrongly, then the Statute 
which empowers the University to with- 
‘draw the candidature of the 
had worked itself out- ard the appellant 
could not be refused admission subse- 
quently nor any infirmity which should 
have been looked into before giving the 
appellant permission to appear. 


11. It would be found that the judg- 
ment of the Supreme Court turned on its 
own facts. In that case the Kurukshetra 
University did not have power to with- 
draw the candidature, hence the view 
taken in the said case is of no assistance 
to the petitioner in the present case. In 
Writ Petition No. 4045 of 1976 (Suresh 
Chandra Agarwal v. Karpur University) 
decided on 28rd January, 1979 a Divi- 
sion Bench of this Court was called upon 
to apply the principle of Kurukshetra 
University case (supra). The Division 
Bench found that as the petitioner of 
that case had not passed B.A. Part I Ex- 
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amination, he was not entitled to appear 
at B.A. Part II Examination and as such 
his result had been - rightly withheld. 
About the marks-sheet issued to him, 
the Division Bench found that the peti- 
tioner could not acquire any right on the 
basis. of the marks-sheet that had been 
wrongly issued. In Writ Petn. No. 456 of 
1976 (Indrapal Singh v. Governor of 
U. P.) decided on 24th. January, 1979, the . 
same Division Bench was called upon to 
consider a similar question, It found that 
as the petitioner of the said case was 
not entitled under Statute of the Uni- 
versity to appear at the examination, he 
could not take any advantage of the mis- 
take of the Superintendent of the Exami- 
nation. The view taken further was that 
the University could not be precluded 
(sic) because of any unauthorised act on 
the part of the Superintendent of the 
Centre of Examination. The law laid 
down in these two cases applies with full 
force to the fact of the present case. Ran- 
bir “Singh v. State of Punjab (AIR 1978 
Punj and Har 109) relied upon by the 
learned counsel for the petitioner, is 
clearly distinguishable. In this case, the 
petitioner was admitted to the Medical 
College Amritsar in the year 1970. He 
completed the M.B.B.S: course as also 
internship training successfully. , After 
completion of the entire education, his 
result was intended to be cancelled on 
the ground that the petitioner had ob- 
tained admission by fraud on the basis 
of the ‘false certificate. Hon’ble A. N. 
Bains, J. held that it was not open to the 
Principal or any authority to say that 
the petitioner had obtained admission by 
fraud after expiry of such a long period. 
It was incumbent on the authorities to 
verify the correctness or falsity of the 
certificate at the time of admission or 
within a reasonable period. It would be 
seen that the decision of this ease also 
turns to its own facts. It does not lay 
down any principle which could support 
petitioner’s learned counsel, 


12. For the reasons given above, we 
find that the petitioner is not entitled to 
any relief. The petition is, therefore, 
liable to be. dismissed, 


In the result, the’ writ petition fails 
and is dismissed. There will be no order 
as to costs. Interim stay ‘order is vacated. 


Petition dismissed, 


od 


36. All. 


AIR 1980 ALLAHABAD 36:-- 
= 1979 All. L. J. 1324 
’ FULE BENCH 
K. N. SETH, K. C. AGRAWAL 
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Bhairon Prasad Chaurasiya, Appel- 
lant v. Smt. Tara Devi and another; 
Respondents. 


Second Appeal No. 1912 of 1975, D/- 
26-10-1979." 


AND 


Civil P. C. (1908), S. 60 — Agreement 
to sell immovable property — Saleable 
unless agreement provides to the con- 
trary — Not a contingent contract — 
Can be attached and sold in execution 
of a decree — (General Clauses Act 
(1897), Section 3 (36) — Specific Relief 
Act (1963), Section 15 (by) —. Contract 
Act (1872), S. 31). 


Having regard to the width and 
the amplitude of the words in Sec- 
tion 60, particularly the words ‘All 
other saleable property, movable or 


immovable, belonging to, the judgment- 
debtor, or over which or the profits 
of which, he has a disposing power 
Seactanes ’ properties of all sorts and of 
whatever nature, whether movable or 


immovable, are, save for the excep- 
tions specifically mentioned in Sec- 
tion 60 (1) liable to attachment . and 
sale in execution of a decree. The 


only qualifications. are that the pro- 
perty must be saleable and the judg- 
ment-debtor should have a disposing 
power over it. (Para 10) 


An arenen to sell an ovaie 
property is property. It does. not by 
itself create any interest- in-the pro- 
perty and is a “movable property”? ` in 
view of Section '3 (36) of the General 
Clauses Act. Unless the contract itself 
provides that the agreement to sell 
shall not be assigned or that the terms 
of the contract lay down conditions 
which may indicate that the contract 
has to be personally performed by the 
parties- to it, an agreement to sell a 
property is assignable. Further save 
for the exceptions mentioned in pro- 
viso to Section 15 (b) of the Specific 
Relief Act, an agreement to sell or 
pairchase a property is clearly assign- 


*Against Order of Maharaj Din, Addl. 
Civil J. Allahabad, D/- 5-3-1975. 
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able, and : necessarily. saleable.. Con- 
sequently a right to get a property is 
itself a property, distinct and separate 
from the property which is- sought to 
be purchased and such a.right is sale- 
able and, therefore, liable to attach- 
ment and sale, (Paras 11, 12, 14) 

An agreement to purchase property is 
by no means a "contingent contract” 
and therefore is not covered by Cl. (m) 
of the exceptions enumerated in Sec- 
tion 60, C. P. €. (Para 28) 

Where a decree-holder has obtained 
money decree against a judgment-debtor 
and has also entered into agree- 
ment to sell certain immovable pro- 
perty to the judgment-debtor, the de- 
cree-holder is entitled to attach and 
sell the agreement in execution of the 
decree. 1970 All LJ 721 Approved. 
Case law discussed. (Para 31) 
Cases Referred: Chronological. Paras 


(1979) 1 Ch. 10: (1978) 1 All: ER 791, 


Hoare Trustees v. Gardner 20 
1870 All LJ 721 1, 4, 5, 7, 8, 9, 
tt) 13, 15, 25, 29 

ATR -1965 Mad 506 13 


AIR 1963 SC 864 
ATR 1962 SC- 1810 
(1961) Ch. 466: (1961) 2 All ER 339; 

Pilkington v. Pilkington 20 


1, 5, 7,8, 15, 25 
13 


AIR 1954 Punj 257 29 
AIR 1940 Bom 339 13 
AIR: 1925 PC 174: 26 Ali LJ 1211 13 


(1906) ILR 28 All 383:3 ‘All LJ 183 30 


R. P. Tripathi and Ravi Kant, ‘for 
Appellant; D. S. Sinha, for Respondents. 


A. N. VARMA, J.:— The question 
which falls for. determination in. this 
appeal is whether it is legally permis~ 
sible to attach and sell an agreement 
to purchase an immovable property in 
execution of ‘a decree. A Division 
Bench of this Court had occasion to 
consider this precise question. in the 
case of Prem Narain Kapoor v. Sudh- 
risht Narain Anad reported in 1970 


All LJ 721. The Division Bench con- 
sidered the question in depth and 
answered it in the affirmative. How- 


ever, when this execution appeal came 
up for hearing before a learned single 
Judge, he felt that the above decision 
needed reconsideration in view of cer- 
tain observations.made by the Supreme 
Court in the case of Swami Motor 
Sri Sankara- 
swamigal _Mutt . reported in. AIR 1963 
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SC. 864.-In the opinion of the leameéed 
single Judge, the observations made by 
the Supreme Court in the above ease 
rendered the decision of this Court in 
the case of Prem Narain Kapoor v. S N. 
Anad (supra) of doubtful validity. On 
a reference made by the learned single 
Judge, the case had been placed be- 
fore us. i i 

2, We may now briefly. set out the 
facts which are relevant for the deter- 
mination of the controversy. 

3. The appellant held a money dec- 
ree against the judgment-debtor re- 
spondéents. The appellant and the judg- 
ment-debtor-respondents 
tered into an agreement on 18-9-2967 
whereby the appellant had agreed to. 
sell a house to the judgment-deb-or- 
respondents. 
instituted a Suit No. 37 of 1974 agéinst 
the appellant for, specific performence 
of the contract to sell the house. In 
„execution of the decree held by the 
appellant, he applied for attachment 
and sale of the aforesaid agreement 
dated 18-9-1967, which had been. filed 
by the judgment-debtors in their suit 
for specific performance of the con- 
tract . The judgment-debtor-respondants 
filed an objection under Section 47 of 
‘the Code of ‘Civil Procedure and as- 
‘serted that the agreement in question 
was not liable to attachment and sale 
„in execution of the decree, the execu- 
“tion being prohibited by the provisions 
of Section 60 (m) of the Code of Civil 
‘Procedure. 


4, The executing court overruled the 
objections of the judgment-debtor-re~ 
spondents - relying on -the decision of 
this Court in P. N. Kapoor v. S. N. 
. Anad (supra). 


5. Aggrieved. by the decision of the 
executing court, the judgment-dektor- 
respondents filed an appeal which has 
been allowed by the learned Additienal 
Civil Judge, Allahabad; by his judg- 
‘ment and order dated 5-3-1975. The 
learned Additional Civil Judgé not.ced 
the decision of this Court in P. N. 
Kapoor v. S. N. Anad but preferrec to 
place reliance on the decision of the 
Supreme Court in the case of S. M. 
Transports (P.) Lid. v. Sri S. -Mutt 
(supra), and held that the agreement 
to sell the property was not liable to 
attachment and sale in execution of the 
decree held by the decree-holder-ap- 
“pellant. As a result, the appeal as well 
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had also en- 


The judgment-debtors had . 
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as the objection of the juđdgment-debtor ` 
‘under Section 47 of the Code of Civil 
Procedure were both allowed. Hence, 
this execution second appeal by the 
decree-holder. _ 

6. These being the facts, it is evi- 
dent that the. result of the appeal 
would depend entirely on the answer 
of the question formulated by us at the 
beginning of this judgment. As al- 
ready noted above, this Court has an- 
swered the question in the affirmative, 
and -held that Section 60 of the Code 
of Civil Procedure does not prohibit 
attachment and sale of an agreement to 
sell an immovable property. 


7. Learned counsel for the appellant 
contended that the view taken by this 
Court in the case of P. N. Kapoor was 
perfectly correct and it ought to be 
affirmed by us. Learned counsel for 
the judgment-debtor-respondents, on 
the other hand, urged that the decision 
of the Supreme Court in the case of 
S. M. Transports (P.) Ltd. v. Sri S. 
Mutt (supra) directly covers the con- 
troversy, and in view of the law laid 
down in that case, we must hold that 
the case reported in 1970 All LJ 721 


(supra) does not lay down the law 
correctly. : 


` 8. Having heard learned counsel for 
the parties, we are clearly of the view 
that the decision of this Court in P. N. 
Kapoor’s case (supra) is perfectly sound 
and that the observations’ made by 
their Lordships of the Supreme Court 
in the case of S, M. Transports (P.) Ltd. 
v. Sri S. Mutt do not affect the cor- 
rectness of the opinion of this Court as 
expressed in P. N. Kapoor's case. 


$. We now proceed to give, out rea- 
sons. In P. N.. Kapoor’s case, the sole 
question which arose for consideration 
was whether a right to get a property 
reconveyed was a property which could’ 
be attached and sold in execution of a 
decree. The appellant in the said ap- 
peal had submitted that under Sec- 
tion 60 of the Code of Civil Procedure, 


only a tangible movable or im- 
movable property could be made 
subject of attachment and sale. The 


argument was that an agreement to re- 
convey a property was not a tangible 
property and was, therefore, not liable 
to attachment and sale. This Court 
went into the question in considerable 
depth and observed as follows at p, 723 
of the said Report:— 5 
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‘A perusal of this section shows that 
apart from the specific items mention- 
ed in this section and save as other- 
wise provided, all. saleable properties 
whether movable or immovable be- 
longing to or over which or over the 
profits of which a judgment-debtor 
has a disposing power can -be. attached 
and sold in execution of the decree. 
The Legislature clearly intended that 
all saleable properties belonging to 
over which the judgment-debtor has a 
disposing power should become liable 
to attachment and sale. The words 
‘movable or immovable’ used after the 
words ‘saleable property.’ were used te 
clarify that all property of whatever 
nature it may be, if it is saleable, 
can be attached and sold in execution 
of a decree. These words were not 
used to limit the type of property 
which could be sold, to corporeal pro- 
perties alone. According -to S. 3 (35) 
(S. 3 (36)) of the General Clauses Act, 
which applied to the interpretation of the 
Code of Civil Procedure, the words 
‘movable properties’ would mean pro- 
perty of every description except im- 
movable property. It means that if 
there is a property of any description 
and it cannot be said to be immovable 
property it will be covered by the 
words movable property. Use of the 
words property of any description in 
this section clearly negatives the sug- 
gestion made on behalf of the counsel 
for the appellant that in Section 60 the 
words ‘movable property’ have been 
used as being confined to ‘corporeal 
property,’ i 


10. We are in complete agreement 
with the above statement of the law. 
In our view, having regard to the width 
and the amplitude of the words in Sec- 
tion 60 of the Code of Civil Procedure, 
particularly the words ‘All other sale- 
able property, movable or immovable, 
belonging to the judgment-debtor, or 
over which or the profits of which, he 
has a disposing power......... ’, proper- 
ties of all sorts and of. whatever nature, 
whether movable or immovable, are, 
save for the exceptions specifically 
mentioned in Section 60 (1) C. P. C, 
liable to attachment and sale in execu- 
tion of a decreg. The only qualifica- 
tions ate that the property must be 
saleable, and the judgment-debtor 
should have a disposing power over it. 

11. That an agreement to sell an 
|imrgovable property is property, can 
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hardly admit of any -doubt. Salmond 
on Jurisprudence (12th Edition) has 
observed thus at page 411:— 

‘In its widest sense, property includ- 
ed all a person’s legal right of what- 
ever description’. - 

12. Indeed, that an agreement to 
sell is at least ‘property’ was not seri- 
ously disputed before us, What the 
learned counsel for the respondents 
urged was that the property in order 
that it may be liable to attachment and 


sale must be saleable. His further 
argument was that in any case, an 
agreement to sell was covered by 


clause (m) of the exceptions enumerat- 
ed in Section 60 of the Code of Civil 
Procedure. Under S. 3 (35) (S. 3 (36) ) of 
the General Clauses Act, movable proper- 
ties are defined as properties of every 
description except immovable pro- 
perty. Section 54 of the Transfer of 
Property Act lays down that a con- 
tract for the sale of immovable property 
does not itself create’ an interest in 
such a property. An agreement to sell 


a property is, therefore, a ‘movable 
property’. according to the General 
Clauses Act. 

13. The only question, therefore, 
that remains to be considered is whe- 
ther an agreement to sell an immov-~- 
able property is a saleable. property. 


This aspect too was considered at some 
length by the Division Bench in P. N. 
Kapoor’s case (supra). The Division 
Bench referred to the following deci~ 
sions :— 

(1) AIR 1940 Bom 339, Wishweshwar 
Narsabhatta Gaddasa v. Durgappa. Irap- 
pa Batkar; 

(2). AIR 1928 PC 174, Sakalaguna 
Nayudu v. Chinna Munnuswami Naya- 
kar; : 
(3) ‘AIR 1965 Mad 506, Sinnakaruppa 
Gounder v. M. Karuppuswami Gounder, 
in which it has been held that an agree- 
ment to get a property reconveyed is 
assignable. The Division Bench also 
referred to the decision of their Lord- 
ships of the Supreme Court in Khardah 
Co. Ltd. v. Raymon and Co. (India) 
Pvt. Ltd. reported in AIR 1962 SC 1810. 
In this case, the Supreme Court has 
observed that rights under a contract 
are assignable unless the contract is 
persons in its nature or rights are by 
their very nature of incapable of being 


assigned. 
14. Following the abovementioned 
decisions, the Division Bench conclud- 
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ed that an agreement to sell an im- 
movable property was clearly assign- 
‘able, unless there was a contract: te the 
contrary in the agreement itself. We 
are in complete agreement with this 
view of the Division Bench. In our 
opinion, unless the cortract itself pro- 
vides that the agreement. to -sell shall 
not be assigned or that the terms of- 
the contract lay down conditions whicà 
may indicate. that the contract hæ to 
be personally performed by the par- 
ties to it, an agreement to sell a pro- 
perty is assignable. This -eonclusicn is 
supported by. the “provisions. of Sec- 
tion 15 of the Specific Relief Act, 1963, 
‘the: relevant part of which is quoted 
below :— 


"15, - Except ` as thersaae: Scostiied 
by this Chapter the specific performance 
of a contract may be obtained by— 

(a) any party therefo; 
` (b) the ‘representative in interest ar 
the principal, of any party thereto: 

Provided that where the learing, 
skill, solvency òr any personal quality 
of such party is a material ingredient 
in the contract or where the contract 
provides that his interest shall nct he 
assigned, his representative in interest 
or his principal shall not be entitled to 
specific performance of the contraci, 
unless such party. has already perform- 
ed his part of the contract, or the per- 
formance thereof by his representative 
in interest, or his principal, has been 
accepted by: the. other party”. - 


It may be ‘noted here that the judg- 
ment-debtor did not plead in the courts 
below that the agreement in- question 
contains any prohibition | against as- 
signment of the rights thereunder, The 
argument advanced on behalf of the 
‘judgment-debtors in the courts’ telow 
was that an agreement to sell .or pur- 
chase a property was, as a matter cf 
law, incapable of being assigned. We 
have already held above that save for 
the exceptions mentioned in proviso to 
Section 15 (b) of the Specific Eelief 
Act, an agreement to sell or purchase 
a property is clearly assignable. It is 
hardly necessary to add that that which 
is assignable is clearly a saleable. We 
hold that a right to get a property is 
itself a property, distinct. and separate 
from the property which is sought to 
be purchased and that such a rignt is 
saleable and, therefore, liable to atzach- 
ment and sale.. We have reached this 
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conclusion notwithstanding that an 
agreement. to sell does not create an in- 
terest in. the property agreed to be 
sold. 7 

15. We now turn to the decision of 
the Supreme Court in the case of 
Swami Motor Transports (Pvt.) Ltd., 
v. Sri Sankaraswamigal Mutt report- 
ed in AIR 1963 SC 864 to see whether 
there are any observations in that case 
which may cast a doubt on the correct- 
ness of the decision of this Court in 
P. N- Kapoor’s ‘case (supra). 


- 16. In that case their Lordships of 
the Supreme Court- were considering 
the validity. of the Madras City 


Tenants’ Protection Act, 1921 as amend- 
ed by Madras Act No. 13 of 1960. The 
validity of the Amending Act was as- 
sailed by the petitioners inter alia on 
the ground that the provisions of the 
Madras Act No. 13 of 1960 was viola- 
tive of the petitioner? rights guaran- 
teed under Article 19 (1) as well as 
Article 31 (1) of the Constitution of 
India. - 

17. Under the Madras City Tenants 
Protection Act "as amended by the 
Madras Act No. 19 of 1955, one of the 
two rights conferred on tenants of non- 
residential building was that the tenant 
against whom a suit for ejectment was 
instituted by the landlord was given 
an option to apply to the Court for an 
order directing the landlord to sell the 
land to him for a price to be fixed by 
the Court. Such a right was equated 
with the right to purchase the land. 
By a subsequent Amending Act called 
the Madras Act No. 13 of. 1960, the 
above right of the. tenants was taken 
away. This gave rise to the argument 
that the petitioners had come to ac- 
quire a right or interest in those lands 
and that consequently, it could not be 
taken away in view of the provisions 
of Article 31 (1) of the Constitution 
of India without payment of compensa- 
tion. The vires of the Amending Act, 
namely, Act No. 13 of 1960 was also 
attacked on the ground that it was vio- 
lative of the petitioner’s right under 
Article 19 (1) (5 of the Constitution of 
India. 

18. Both these arguments were re- 
pelled by the Supreme Court on ,the 
ground that the right to purchase *the 
land had not conferred any right or in- 
terest upon the tenants in those lands. 
Their Lordships of the Supreme Court 
observed thus :— ; > : 
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“We now come to the last question, 
namely, whether the 1960 Act depriv- 
ed the appellants of their right in pro- 
perty. To state it differently, the ques- 
-tion is whether a tenant of a non- 
residential building in Tanjore had ac- 
quired 
1955 Act and whether he was deprived 
of that right or otherwise restricted in 
the enjoyment thereof by the 1960 Act. 
The 1955 Act, as we have already notic- 
ed, conferred two rights 
tenant, namely, (i) every tenant on 
ejectment would be entitled to be -paid 
es compensation the value of any build- 
. -mg erected by him, and (ii) such: a 
tenant against whom a suit in eject- 
ment has been instituted has an option 
to apply to the court for an order 
directing - the landlord to.sell the land 
to him for a price to be fixed by the 
court. We are not concerned here 
with the rights, conferred under Sec- 
tion 3 of the Act, for the simple rea- 
son that neither of the appellants 
claimed a right thereunder. Both of 
them have taken proceedings only 
under Section .9 of the Act and they 
have approached the High Court for a 


writ of mandamus that the petition 
should be disposed of under the pro- 


visions of Section 9 of.the Act. This 
Court's opinion. on the question of. the 
constitutional validity of the Act in so 
far as it deprived the appellants of 
their right under Section .3 of the prin- 
cipal Act is not called for: that. wil} 


have to be decided in an appropriate i 


case. The question .that falls to be con- 
sidered is whether the. second right, 
namely, the right of a tenant to apply 
to the.court for an order: directing the 
landlord to sell. the land. to him for a 
price to be fixed by it, under Section 9 
of the principal Act is a right to pro- 
perty. The law of India does not re- 
cognise equitable estates. No autho- 


vity has been cited in support of. the- 


contention that a statutory right to 
purchase land. is or confers, an interest 
or a right in property.‘ The fact that 
the right is created not by contract. but 


by a statute cannot make a difference 


in the content or the incidents of the 
right: that depends upon the nature 
and scope of the right conferred. The 
right conferred. fs a right to purchase 
land. If such a right conferred under. 


-a@ . contract is not-a right of property, 


the fact:.that ‘such a right’ stems. from ` 


a statute cannot obviously. expand _ its 


Bhaironh Prasad v. Tara Devi (FB) 


a right: of property under the. 


on such a` 


ALR : 
content or make it any the less a non=- 
proprietary right. In our view, a statu- ` 
tory right to apply for the purchase 
of land is not a right of property: It. 
is settled law that a contract to pur-: 
chase a property does not create an: in< 
terest in immovable property.” ` 

19. Learned counsel for the respon- 
dents placed strong reliance on the 
above observations with particular 
emphasis on the following words :— 


“It is settled law that a contract to 
purchase a properiy does not create an 
interest in immovable property.” 
and again on these words :— 5 
_ “In our view, a statutory right to ap- 
ply for the purchase of land is not a 
right of property’. í 
20. In our judgment, the above quot- 
ed. observations do not assist the judg- 
ment-debtor. For, firstly, the Supreme 
Court was neither considering the pro- 
visions of Section 60 of the Code of] 
Civil Procedure, nor even the precise} 
question raised before us. The Sup- 
reme Court was concerned with the 
constitutional validity of an enactment ` 
wholly different in its content. and 
scope fram the provisions. with which - 
we are-.concerned. The ' question raised, _ 
too, before the Supreme Court was en- 
tirely different. We may quote here with ` 
advantage ' the ‘observations of Upjohn. 
L. J. in re: Pilkington v. Pilkington . 
in the Court of Appeal (1961) Ch. 466, 
at p. 489. The observations are :— 


"It is a cardinal rule that the obser- 


vations of judges and the law as stated . 


by- them must -be read in relation tə - 
the issue which they had to try, and 
their remarks cannot safely be applied . 
to questions which could not have been 
in the Judges’ mind at the time.” 


This dictum has been reiterated by, 


. the Court of ‘Appeal in.a recent case in 


Hoare Trustees v. Gardner reported in 
1979 (1) Chancery. 10 at pagé 15. We 
would, therefore, . not be ‘justified ‘in’ 
applying the observations of the Sup- 
reme Court, made in an altogether — 
different context, to the construction of 
Section 60 of the ‘Code of Civil Proce- 2 
dure, 


21. The second reason why we say 
that the decision of the Supreme Court 
affords no assistance to the judgment- . 
debtor-respondents is that all that their `: 
Lordships of the Supreme Court have . 


said in ‘that’ case is that a contract .to ji 
not create an ” 


purchase property does 
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interest in immovable property. Their 
Lordships have no doubt 
that context that a ‘statutory right 
to apply for the purchase. of land is 
not a right of property. But those obter- 
vations have to .be read in the per- 
spective of the controversy involved 
in that case, and if so read, it is clear 
that their Lordships only laid dcwn 
that the right which was conferred 
upon the tenants to purchase the land 
did not create any interest in the lend. 


22, The question whether an agree- 


ment to sell or purchasa a property is 
itself a property, distinct and separate 


from the land, was neither raised be- - 


fore, nor decided by their Lordships of 
the Supreme Court. The appellant in 
the present case has not contended that 
the agreement to purchase the house 
created any interest in that house. His 
simple argument was 


self a property. distinct ‘and separate 
from the property in respect of which 
he had entered into an agreément’ with 
the judgment-debtor. - 


23. 
tions in the above decisions of the Sup- 
reme Court which may lead us to--he 
conclusion that the Supreme Court kas, 
directly or by implication, held that 
an agreement to purchase a property 
itself does not partake the character of 
@ right or property. i 


` 24. Furthermore, the observations of 
their Lordships of the Supreme Court 
must be read in the context of the ar- 
gument which was advanced before it. 
The tenants in. that case were claim- 
ing rights in’ the land of which tkey 
were tenants on the ground that uncer 
the law, as it stood before the Amerd- 
ing Act No. 13 of 1960, they had a richt 
to purchase the land, and thereby they 
had come to acquire a right or inter2st 
in the land itself. This argument was 
repelled by their Lordships of the Su- 
preme Court on the ground that the 
tenants had not acquired any interest 


in the land by. virtue of the statutory . 


option conferred upon them to purchese 
the land from the landlords in a suit for 
.ejectment. - ware i : ' . 
25. In our opinion, the Suprene 
Court has not laid down any law in tne 
‘jease of S. M. Transports Pvt. Lrd, 


_|(upra). which may `in the slightest. 


degree reflect upon the correctness of 
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. observed- in - 


that an agree- . 
ment to purchase the property was it- -~ 


We have not found any observa- 
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the decision of our Court in P. N. Ka- 
poor’s case,- i i 

26. Learned counsel for the respon- 
dents faintly argued that an agreement to 
purchase 4 property is covered by clause ` 
(m) of the exceptions enumerated in 
section 60. C.P.C. which reads as fol- 
lows:— ` : 

“(m) An expectancy of succession by 
survivorship or other merely contingent 
or possible right or interest;” : 

27, Learned. counsel submitted that 
an agreement to purchase a property is 
merely a contingent or possible right 
or interest at best. We find no force in 
this argument. “Contingent right” has 
been defined in the Indian Contract 
Act under section 31, It reads as fol- 
lows :— 

“31. A 'contingent contract’ is a cone 
tract to do or not to do something, if 
some event; collateral to such contract, 
does or does not happen.” = 
: 28. In our view, an agreement to 
sell a house is by no means a “contin- 
gent contract”. Learned counsel con- 
tended that the contract is a “contin- 
gent contract” because either of the 
parties to the contract -may refuse to’ 
perform his part of the contract. The 
argument is fallacious. Such a contin- 
gency would not be collateral to a con- ' 
tract. An agreement to purchase a pro- 
perty is neither a ‘contingent contract’ 
nor can it be- characterised as a mere 
possible right or interest.. Clause (m) 
has, therefore, absolutely no application 
to a contract for sale of a property. 

. 29. The lower - -appellate court has 

also relied on a decision of the Punjab 

High Court in the case of Roop Chand v. 

Gulzari Lal reported in AIR 1954 .Punj 

257. The Punjab High Court has observ- 

ed that a property which isin the custody 

of the Court cannot be attached in ex- 

ecution of the decree. This argument: 
was also advanced before the Division 

Bench in P. N. Kapoor’s case. The Di- 

vision Bench ruled that a property did 

not become custodia . legis on the mere’ 
ground that a suit had been instituted 

in respect thereof. We are in agree- 

ment with the learned Judges deciding ` 
P. .N. Kapoor's. case on this question - as 

well, .: i 

30. The learned single Judge has also ‘ 
referred’ to a decision of this court inthe . 
case of Gorakh -Singh v. Sidhgopal re- ` 


. ported in (1906) ILR 28 All 383, in which = 


it has been held that the interest in a. 
pre-empted property of a successful pge- . 
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emptor who has not yet paid the price 

' fixed under the decree is not a property 
or interest which could be attached 
under the provisions corresponding to 
section. 60 of the Code of Civil Proce- 
dure. We find it difficult to understand 
how this decision is of any assistance in 
resolving the controversy, for the in- 
terest of the pre-emptor under those 
circumstances was plainly a mere possi- 
ble or contingent right till he depo- 
sited the price, and consequently, such 
an interest clearly fell within the four 
corners of clause (m) to section 60 of 
the Code of ‘Civil Procedure. That de- 
cision is, therefore, obviously distingui- 
shable. 

31. The result of the aforesaid dis- 
cussion is that this appeal succeeds and: 
is allowed. The judgment and order 
dated 5-3-1975 - passed by the learned 
Additional Civil Judge are set aside. 
The objection of the judgment-debtor- 
respondents under section 47 C.P.C. is 
dismissed. The order passed by the 
learned Munsif West, Allahabad dated 
27-8-73 is restored. The appellant would 
be entitled to the costs of this appeal 
from rhe respondents, 

Appeal allowed, 
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(A) Civil P. C. (1908), Ss. 2 (2), 49, 96 
— Right of appeal — Vested right — 
Can be taken away by Legislature — 
Execution proceeding — Not continua- 
tion of suit — Appeal against suit and 
execution — Governed by law as om 
their respective dates of filing. 

The right to file an appeal is a vest- 
ed right, and it accrues to a party on 
the date of institution of the suit. Th2 
right is governed by the law prevailing 
at the date of institution of the suit. 
So far as execution is concerned, the 
right to appealeaccrues to a litigant on 
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the date of filing of the execu- 
tion application. An execution appli- 
cation is rot continuation of suit. 


It is separate from and independent of 
a suit, In a matter of execution, the 
right of appeal is governed -in accord- 
ance with law as it is on the date of 
institution or filing of the execution 
application. (Paras 12, 15, 16) 


An appellate jurisdiction. is the au- 
thority of a superior Court to review, 
reverse, correct or ‘affirm the decisions 
of an inferior Court. An appeal is con- 
sidered as continuation of the original 
suit rather than as the inception of a 
new action. A litigant may have a 
right to institute a suit unless specifi- 
cally barred, but there is no right of 
appeal unless canferred. For filing a 
suit, right is not required to be confer- 
red by any statute whereas since the 
right of appeal is the right from the 
statutory provision by which it is creat- 
ed, such a right has got to be confer- 
red. It does not inhere in a litigant. 
The right of appeal conferred or acquir- 
ed has to be exercised only in the 
manner prescribed. The legislature can 
enact a law taking away- the vested 
Tight of appeal by making a provision 
to that effect or by expressing an in- 
tention to the contrary. (Paras 17, 18) 


(B) Civil P. €. (1908), Ss. 2 (2), 4%, 
99-A — Execution appeals — Maintain- 
ability — Effect of Amending Act 104 


‘of 1976 — Execution proceeding pend- 


ing at commencement of 1976 Act — 
Appeal against not maintainable 
Right of appeal only as to. pending ap- 
peals and execution decrees passed 
prior ` to 1976 Act saved. (General 
Clauses Act (1897), S. 66; Civil P. C. 
(Amendment) Act (1976), S. 97 (2) (a)). 
-An order passed on an objection filed 
under S. 47 after the amendment of 
1976 does not amount to a decree and 
is not appealable. From the manner 
in which the amendment was made in 
S. 2 (2) of the Civil P. C. the irresistible 
conclusion is that the intention of thé 
legislature was to affect the vested 
right retrospectively. This intention has 
been manifested by express words and 
is also implied. The Report of the Joint 
Committee is an aid to the construction 
and, leaves no room for doubt that the 
intendment behind the amendment 
was to deprive a party of his right to: 
file an appeal which accrued against an 
order passed under S. 47. 

: (Paras 21,.-22}' 
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The execution appeals which were 
pending at the time of enforcement of 
the 1976 Amending Act had been 
saved under it, It cannot, however, be 
said that the right to. appeal is preserv- 
éd in respect of all pending execution 
applications on the date of commence- 
ment of the 1976 Amending Act. The 
language of S. 97 (2) (a) of the 1376 
Act does not permit, such an interprė- 
tation. The expression “shall not affect 
any appeal” occurring ir S. 97 (2) 7a), 
is capable of an interpretation that 
where the right to appeal had accraed 
because of passing of a decree on an 
objection under S. 47, the same would 
not be affected by the amendment, inas- 
much as in such a case decree had al- 
ready come into existence “and it shold 
be left untouched by the amendment 
made in S. 2. The legislature intend- 
ed to save the right to file an appeal 
in a case where a decr2e had already 
come into existence on the date of ən- 
forcement of the 1976 Amending Act 

(Paras 24, 25) 

The intentional non-use of the word 
“pending” in cl. (a) of 5.97 (2). by ihe 
legislature reinforces zhe conclus.on 
that the right of appeal in respect of 
execution decrees passed prior to. 1376 
Act was not taken awey. The use of 
the. word “pending” in cls. (j), (k) end 
(m) as. compared to its absence in 
cl. (a) of S. 97 (2) does not, however, 
mean that. the right of appeal is saved 
even in respect of execution proceed- 
ings pending at the commencement of 
1976 Act. Various clausas in S. 97 (2) 
are in the nature of saving clauses ed 
do not give any new rights, .Th2se 
clauses provide for different contingen- 
cles than the one contemplated under 
cl. (a) of S. 97 (2). The construction of 
cl. (a) in this manner does not also 
render the newly incorporated S. 99-A 
of the Civil P, C. redundant. 

(Paras 26, 27, 28, 30, 32) 

The fact that the word “S. 144” is 
retained in S. 2 (2) does not mean that 
appeal against an order under Sec. 47 
should also be held maintainable when 
that section is expressly omitted by the 
Amending Act. Section 6 of the Gere- 
ral Clauses Act cannot also be pressed 
into service in view of the different in- 
tention in S. 97 (2) (a). (Paras 33, <4) 
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. C. AGRAWAL, J.: — This appeal 
was initially heard by a Division Bench 
consisting of Hon. H. N. Seth and 
Hon. V...K. Mehrotra, JJ. Being of the 
view that the controversy relating to 
maintainability of the appeal was of 
importance, which needed an authori- 
zative pronouncement by a larger 
Bench, the following questions were 
referred for opinion :— 


1. Whether notwithstanding the pro- 
visions of S. 97 (3) of the ` Amending 
Act 1976 and amendment of S. 2 (2) 
of the -Civil P. C. by S. 3 of that 
Act, right of a party to file an appeal 
against an order determining the ques- 
tion ‘falling under Section 47 of the 
€ivil P.C. remains unaffected because of 
the provisions contained in S. k (2) (a) 
af the Amending Act? - 


2. If answer to question No. 1 is in 
the negative, does S. 97 (2) of the 
Amending . Act preserve’ the right of 
appeal against orders passed under S. 47 
ef the Code only in respect of appeals 
pending on the date on which the 
Amending Act came into force or does 
it permit appeals in eases where the 
right to file the same had accrued be- 
fore coming into force of that Act? 


3. -If it is-held that S. 97 (2) saves 


the right of appeal against order pas- 


sed under S. 47 of the Code ‘also in 
cases where the right to file the same 
kad accrued before coming into force of 
the Amending Act, when does the right 
to file an appeal against such orders 
eecrue ? 

2. For deciding the aforesaid ques- 
tions, a brief reference to the facts is 
necessary. Ram Narain Agarwal, plain- 
tiff-respondent, filed a suit against 
Pratap Narain and others for dissolu- 
ton of partnership, rendition of ac- 
counts, and winding up qf the affairs of 
the firm M/s. Agarwal Ice Factory, 
Certain orders were pas- 
s2d in the suit. Against those orders, 
taree First Appeals from Orders were 
peeferred in this Court. These appegis 


x 
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were numbered 31 of 1971, 196 of 1972 
and 197 of 1975. Im these appeals, on 
21-1-1975, the parties entered into . a 
compromise, The compromise was  veri- 
fied and, thereafter, the appeals were 
decided in terms of the compromise, 
which was directed to form part of the 
decree. us 
3. On 20-1-1977, the plaintifi-res- 
pondent moved an application for exe- 
cution of the compromise decree. An 
objection under Section 47 of the 
Civil P. C. was filed by Pratap Narain 
Agarwal objecting to the execution, 
inter alia, on the ground that there 
being no executable decree, the appli- 
cation was not maintainable. The case 
of the defendant-appellant was that the 
decree relied on by the plaintiff-re- 
spondent was purely declaratory and, as 
such was incapable of being executed. 
On 23-8-1978, the objection was dismis- 
sed, and a writ of attachment ‘was 
' directed to be issued. Against the dis- 
missal of the objection filed under Sec- 
tion 47, Civil P. C., the, present appeal 
was preferred in this Court on 11-9- 


1978. l 
4. On 25-9-1978, an objection was 
_ filed by the plaintiff-respondent that 


the appeal was not maintainable. The 
appeal came up for hearing before 4 
Division Bench. . As already stated 
above, the Division Bench having found 
that the point relating to the main“ 
tainability of the appeal was of general 
importance and was likely to affect the 
rights in a large number of cases, made 
the present reference for deciding the 
questions stated above. 


5.. For deciding the question oF 
maintainability of the “appeal, it is 
necessary to refer to some of the provi- 


sions - of the Civil P.” G äs it 
stood before the Civil Laws’ _ (Amend- 
ment) Act (104 of 1976) (hereinafter 


referred to as Act 104 of 1976). The 
first thing to be noted in this regard 
is the definition of the word ‘decree’ 
given in S.2(2) of the Civil P.C. The 
definition, as it originally stood, reads 
as under : — 

* ‘decree’ means the formal expres- 
sion of an adjudication which so far as 
regards the Court expressing it, con- 
clusively determines the rights of the 
parties with regard to all or any of the 
matters in controversy in the suit and 
may be either preliminary or final. 
shall be deemed to include the rejec- 
tien of a plaint and the determination 
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of any question within S. 47 or S. tH, 


- but shall not include — 


_ (a) to (b) Ses ics aes 
Explanation see a aat 


6. From the above definition of the 
word ‘decree’, it would be ccthered 
that a legal fiction has been created in 
fespect, of an order passed on an objec- 
tion filed under S. 47, Civil P. C. Under 
this definition, a decree is deemed to 
include the determination of any ques~ 
tion falling under S. 47, Civil P. œQ 
although the determination of the said 
question is neither in a suit nor is 
drawn up in the form of a decree. Un- 
doubtedly, the execution proceeding is 
not a suit but the combined effect of 
S. 2 (2) and S. 47 was that an order 
passed in execution proceedings was 
tantamount to a decree in so far as 
it conclusively determined the ques- 
tion arising between the parties relat- 
ing to the execution of the decree. 
Hence, if an order decided a questicn 
relating to the rights and liabilities of 
the parties, with reference to the ye- 
lief granted by the decree, it fell under 
S. 47 and amounted to a ‘decree’ with- 
in the meaning of  sub-s. (2) of S. 2. 
The definition of S. 2 (2) takes in beth 
an order under S. 47 and that made 
under S. 144. The two sections are 
included for the purpose of giving a 
right of appeal (See Mahijibhai v. 
Manibhai, ATR 1965 SC 1477, para 28). 
Accordingly, es an order dismissing an 
objection amounted to a decree, an ap- 
peal lay under S. 96 of the Code 
against such an order. | 


-7 In itse 
Law Commission 


Twentyseventh Report, the 
considered at length 
some aspects of revision of the 
Civil P. C., 1908. In pursuance of the 
recommendaticns of the said Report, a 
Bill to` implement the same was intro- 
duced. in Parliament, but the Bill lap- 
sed. When the question of re-introduc- 
tion of the Bill arose, the Govt. of 
India considered it proper, to -request 
the Commission to examine the Code 
afresh from the “basic angle of mini- 
mising costs’ and avoiding delays in liti- 
gation and taking into account its revis- 
ed terms of reference.” The Law Com- 


mission submitted the  Fiftyfourth 


: Report suggesting certain amendments 


in the Civili P. C. But, the Re- 
port did not suggest any change in the 
definition of che word ‘decree’ so. as to 
affect the right of an appeal against an 
order passed on an . objection. filed 
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under S. 47, Civil P. C., In order to 
avoid delays in execution the Law 
Commission suggested the insertion of 
a new provision as S. 99-A providing 
that no order made on an objection 
under S. 47 shall be. reversed. or sub- 
stantially varied, nor shall any zase 
be remanded, in appeal. on account of 
any error, defect or irregularity in 
any proceeding not affecting the -merits 
of the case or the jurisdiction of the 
Court. A Bill was drafted on the tasis 
of the recommendations of the Law 
Commission, The Bill was, however, 
referred to a Joint Committee. The 
Joint Committee suggested a change in 
the definition of the word “decree.” 
While making the suggestion, the Com- 
mittee observed: 

“The Committee note that according 
‘to the definition of ‘the expression 
“decree” in the Code, the determina- 
tion of any question under S 47 
amounts to a decree, and as suck an 
appeal and second appeal would lie 
against such determination. The Com- 
mittee are of the view that this provi- 
‘sion of the Code is mainly responsible 
for the delay in the execution of de- 
crees. The Committee, therefore, feel 
that the definition of the term ‘decree’ 
should be amended so that the deter- 
‘mination of question open under S. 47 
may not amount to a decree.” 

8. The recommendations of the- Joint 
Committee on the amendment of Sec- 
tion 2 (2) was accepted and a Bill was 
Aintroduced incorporating the same. In 
the Bill, S. 99-A was also included, but 
the words “in appeal”, as recommerded 
.by the Law Commission, were drop- 
‘ped. The Bill was passed by the Parlia- 
‘ment and, thereafter, it became the 
Act. 


 § Consequént upon, the passing of 
the Act, the. words. and figure “S. -47 
or” from S. 2 (2). have. been omicted 
by the 
1976. Section ` 99-A, as ‘incorporatec in 
the Civil P. C. now, reads: 


‘“Without prejudice ta the ‘generelity 
of the provisions of S. 99, no order 
under S. 47 shall be reversed or sub- 
stantially varied, on eccount of any 
error, defect or irregularity in any 
proceeding relating to such order, un- 


less such error, defect or irregularity 
-has prejudicially' affected the decision 
of the case.” 

10. As already noticed above, the 


submission of the plaintiff-responcent 
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was that as the order dismissing the 
objection of the defendant-appellant 
under Section 47 of the Civil P. C. 


does not now amount to a decree, the 
appeal filed was incompetent. It was 
contended that since an appeal under 


S. 96, Civil P. C. lies against a decree 
and the impugned order did not 
amount to the same, the appeal should 
be dismissed. 


11. Controverting the above sub- 
mission of the counsel for the plaintiff- 
respondent, the defendant~appellant 
contended that in spite of the amend- 
ment of the definition of the term 
“decree”. deleting >` S, 47,. an appeal 
against an order under S. 47 is still 
maintainable. Counsel’s contention was 
that the right to file an appeal having 
accrued to the defendant-appellant, at 


the time when the suit was filed, the 
same could not be taken away. The 
second argument in support of the 


maintainability of the appeal was that 
S. 97 (2) (a) preserves the right of an 


appeal against an order made under 
S. 47, Civil P. C. The relevant portion 
of S. 97 of Act 104 of 1976, which 
deals with repeals and savings, reads 
as under: 

“(1) Any amendment made, or any 


provisions inserted in the principal Act 
by the State Legislature or a High 
Court before the commencement of this 
Act shall except in so far as such 
amendment: or provision is consistent 
with the provisions of the principal Act 
amended by this Act stand repealed. 

(2). Notwithstanding that the provi- 
sions of this Act have come into force 
or the repeal under sub-s. (1) has 
taken -effect and without prejudice to 
the generality of the provisions of 
S. 6 to the General Clauses Act, 1897— 

: (a) The amendment made to cl. (2) 
of S...2. of the principal Act by S. 3 of 
this Act shall not affect any appeal 
against: the determination of any such 
question as is referred to in S. 47 and 
every such appeal shall be dealt with 
as if the said S. 3 had not come into 
force :— : 

_ (b) Nest ses aT 

(3) Save as otherwise provided in 
sub-s. (2) the provisions of the princi- 
pal Act, as amended by this Act shall 
apply to every suit, pfoceeding, appeal 
or application pending at the com- 


. mencement of this Act or instituted or 


filed after such commencement, not- 
‘withstanding the fact that the right or 
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cause of action, in pursuance of which 
such suit, proceeding, appeal or appli- 
cation is instituted or filed had been 
acquired or had accrued before such 
commencement,” 


12. In connection with the contro- 
versy before us, we may note that 
right to file an appeal is a vested 


right, and that it accrues to a party on 
the date of institution of the suit. The 
right is governed by the law prevail- 
ing at the date of institution of the 
suit. The right to file an appeal or 
a suit is a mere’ matter of procedure 
only or is something more than a matter 
of procedure was considered in Colonial 
Sugar Refining Co. Ltd. v. Irving (1905 
AC 369), which is a leading case on the 
point. 


13. The question as to whether the 
right of appeal was matter of substan- 
tive right and not merely of procedure 
came up for decision before the 
Supreme Court in Garikapati v. Subbiah 
Choudhry (AIR 1957 SC 540), After dis- 
cussing the cases decided by various 
Courts, the Supreme Court found 
amongst others, the following ‘principles 
which emerged from those decisions. 


(1) The'right of. appeal is not a 
mere matter of procedure, but is a 
substantive right, f 


(2) The institution of a suit carries 
with it the implication that all rights of 
appeal then in force ‘are preserved to 
the parties thereto till the rest of the 
career of the suit, and 


(3) The right of appeal is a vested right 
and such a right to enter the superior 
Court accrues to the litigant and exists 
as on and from the date the lis com- 
mences and although it may: be actual- 
ly exercised when adverse judgment is 
pronounced. A vested right of appeal 
can be taken away by a subsequent 
_ enactment, if it so provided expressly 


or by necessary intendment and” not 
otherwise. fis 
14. This decision of the Supreme 


Court has been followed in subsequent 
decisions given by the Supreme Court 
itself. The position of law thus being 
settled, it is not necessary for us to 
_Fefer to those cases. 
15. So far ag execution is concern- 
ed? the right accrues to a litigant on 
the date of filing of the execution 
application. An execution application 
is not continuation of suit. It is sepa- 
rate from, and independent of a suit. 
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In Pratap Narain Agarwal v. Ragho 
Prasad (1969 AN LJ 244), a Full Bench 
of this Court was called upon to con- 
sider the question as to the right of 
appeal in the matter of an execution, 
a that regard, the Full Bench. observ~ 


“But, the proceedings in execution of 
a decree are entirely independent of 
the suit, The right of appeal against 
decrees passed in execution would ac- 
crue on the date of institution of the 
execution application.” 


16. We are in respectful agreement 
with the viewy taken in the aforesaid 
Full Bench, It follows that in a matter 
of execution, the right of appeal is 
governed in accordance’ with law as 
it is on the date of institution or 
filing of the execution application. 

17. Now the ouestion for enquiry is 
whether there is anything in ‘Act 104 of 
1976 demonstrating that the right to file 
appeal which accrued on the date of 
filing of the execution application was 
taken away. True it is as said in Hough 


v. Windus ((1884) 12 QBD 224, at 
page 237), the statutes should be 
interpreted if possible, so as to 
respect vested rights, It is also cor- 


‘rect at the same time that the gold- 


den rule of construction is that, in the 
absence of anything in the enactment 
to show that law should have retrospec- 
tive operation; an’ Act should be con-— 
strued so as to apply prospectively. 
These propositions are, however, sub- 
ject to the control by the legislature. 
The legislature can enact a law taking 
away the vested right of appeal by 
making a provision to that effect or by 
expressing an intention to the contrary. 


18. An apvellate jurisdiction is they 
authority of a superior Court to re- 
view, reverse, correct or affirm the 
decisions of an inferior Court. An. ap- 


peal is considered as continuation of 


the original suit rather (than) as the 
inception of a new action, A litigant 
may have a right to institute a suit 


unless specifically barred, but there is 
no right of appeal unless conferred. 
For filing a suit right is not required 
to be conferred by any statute where- 
as since the right of appeal is the right 
from the statutory provision by which 
it is created, such a right has got to 
be conferred. I: does not inhere in a 
litigant. The right of appeal confer- 
red or acquired has to be exercised 
only in the manner prescribed, . 
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19. As already ‘pointed out above, 
the legislature has authority to abr-dge 
a right to appeal at its discretion. The 
legislature may take away the right of 
appeal. 

20. We-.are now rened to see as 
to whether there is, in the instant case, 
any provision made in Act 104 of 1376, 
which leads us to the conclusion zhat 
the right had been taken away. We 
have already pointed out that by the 
(Amending Act) definition of the ex- 
pression ‘decree’ has .besn amended. As 
a consequence, an order passed on an 
objection’ under S. 47 ceases to be a 
‘decree’, As the order ceases to ke a 
decree, it could not be appealed aga-nst. 
The provision amending S. 2 (2) was 
applied to the execution proceedings, 
without any reservation: We have al- 
ready referred to the object with wnich 
S. 2 (2) was amended. From its ex- 
perience, the legislature had gathered 
that frivolous objections. used to be 
filed to the execution of decree and 
the same had the tendency to pro.ong 
the litigation unduly. By’ filing okjec- 
tions, the judgment-debtors could ` suc- 
cessfully delay the execution. Accord- 
ingly, S. 2 (2) was amended for the 
purposes of meeting the aforesaid 
eventuality. As a result of the amend- 
ment,- a decision on “an objection led 
under S. 47 is no more a decree. AS 
it is not a decree, the order passec on 
such an objection is not appealab-e. 

21. From the manner in which the 
Jamendment was made in Section 2 (2) 
of the Civil P.C., the irresistible con- 
clusion is-that the intention. of the 
legislature was to affect the vested 
right retrospectively. This intention has 
been manifested by express words. 
Even otherwise, the necessary impli- 
cation of the amendment appears te be 
that the same was made to be a 
retrospective operation. It could not be 
and was not argued . that despite the 
amendment made in S. 2 (2) an order 
passed on an objection filed under 
S. 47 after the amendment would 
amount to a decree, Tke question only 
was with respect to the pending appli- 
cations on the date of enforcement o? 
the amendment. The fact that fter 
the amendment a decision on an okjec< 
tion under S. 47 would not amount to a 
decree, -establishes that the decision 
given on objections can no longer be 
treated as decrees. 

22. We have already noted the re- 
port of the Joint Committee. which gave 
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the reasons for bringing about the 
amendment in the definition of the 
term ‘decree’. The report of the Joint 
Committee is an aid to the construction 
and, as such, can be looked into for 
ascertaining or determining the inten- 
tion of the legislature’ The report 
leaves no room for doubt that the in- 
tendment behind the amendment was 
to deprive a party of his right to file 
an appeal which accrued against an 
order passed under S. 47, This amend- 
ment negatives any appeal which lay 
previously. For our view, we find sup- 
port from a decision reported in Mohan 
Das v. Smit. eee Devi, AIR 1978 Raj 
127, ~. 


23. Counsel for the appellants, - aw 
ever, placed strong reliance on Sec- 
tion 97 (2) (a) of Amending Act 104 
of 1976, and urged that as the right to 
file appeal in matters where an appli- 
cation for execution has been filed be- 
fore the enforcement of Act 104. of 
1976 has since been saved under the 
aforesaid provision, the appeal cannot, 
be dismissed: According to his sub- 
mission, S. 97 of the Act can be classifi- 
ed into two classes: (1) cases where 
rights of instituting appeal or proceed- 
ing had been exercised by the party: 
concerned, and (2) where the right had. 
accrued but had not been exercised 
within the time the amendment came 
into force. : 


24. In the instant case, admittedly, 
the appeal had not been filed before the 
Amending Act came into force. Hence, 
out of the two categories made by the 
learned counsel, the first category should 
not apply. So- far as the second cate- 
gory is concerned, we are not in agree- 
ment with his submission’ that in all 
cases where execution applications had 
been filed before Act 104 of.1976 came 
into force, the right to appeal had been 
preserved. On the interpretation of 
cl. (a) of S. 97 (2) there is no dispute 
about the proposition that the pending 
appeals at the time of enforcement of 
the Act had been saved under it, but 
it does. not appear correct that in all 
pending, execution applications the 
right to appeal is preserved even in 
respect of a pending application on 
the date of enforcement of the said 
Act. The language of S. 97 (2) (a) dees 
not permit such ‘an interpretation. 
Under this clause, the amendment made 
in S. 2 (2) of the principal Act does 
not affect any appeal against the deter- 

= s 
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mination of any question as is “referred 
to` in 8.47: The expression. “shall not 















cases where execution applications were 
pending before the executing Court. 
This expression is capable of an inter- 
‘Ipretation that where the right to ap- 
peal had accrued because of passing 
of a decree on an objection. under Sec- 


come 
As the decree had al- 
ready come into existence, it should 
be left untouched: by the ‘amendment 
The amendment in 
`. an order 
ould not amount to a decree. As it 
did: not amount to a decree, such an 
order was not appealable. But, where 
a decree had already’ come into exist- 
ence, the amendment of S. 2 (2) did not 
apply. Consequently, the legislature 
intended to’ save the right to file an 
appeal in such a case-and for that pur- 
pose the saving cl. (a) in S. 97 (2) was 
enacted, 


25. The other purpose of etre 
of S. 97 (2) (a) appears to be to save 
he ‘appeals’ which were pending on 
the date of eriforcement of Act 104 of 
1976. All those appeals, which were 
pending on the date of enforcement of 
this Act were required to be :dealt with 
and decided in accordance with the old 
Act. f . : 


26. As the legislature intended to 
cover two types of cases, mentioned 
above, it did not deliberately use the 
xpression “pending” in Cl. (a) of Sec- 
jon 97 (2). Had 
hat expression, the scope of the same 
would have been narrowed down . to 
ases where appeals were pending on 
he date of enforcement of the Act. 
Advisedly, the legislature did not use 
the same. It did not intend to take 
away the right to appeal against an 
order passed -on the objection . before 
the enforcement of the Act as . the 
status‘ of a decree had been obtained 
paa the date of es of the DREA 
lon. i 


-27 Emphasising -on` the- circum- 
stances that (a) of S 97 (2) since 
does ‘not’ use’ ie ‘expression “pending” 
like- els. (j), (k), (m) of | sub-s. (2). of 

97. ~counsél’ emphasised that - 
ee of :S. 97 (2) (ay - should ` not’ - be 
' 0 
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‘the legislature used - tute Law, 
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narrowed down `to include only. the 
aforesaid two categories. - “According to 


him, the saving. clause should be so | 
interpreted that it does not defeat the 
general proposition that a statute, which 
affects the right in existence, is not 
readily construed to affect the adjudi- 

cation .of pending proceedings, No: 
doubt, Courts’ have leaned strongly), 
against applying a new statute to 4 

pending action, but since in this  casé/ 
the language employed in the Amend-| ` 
ing Clause leads us. to the inescapable 

conclusion that it will have retrospec- 
tive effect,. covering the pending cases 
as well, we are compelled to do so. 
Any. other interpretation placed on the 
amendment of S. 2 (2) is. likely to 
defeat: the object ‘and purpose of the 
Act. The Court is required to interpret 
a law in the manner that it gives effect 
to the object and does not. defeat it. 


- 28. The argument ‘of Sri Rajeshwari 
Prasad, in fact, would mean that the 
appellant had a right to appeal despite 
the amendment made in S. 97 (2) (a). 
The submission made is untenable. A. 
saving clause has a limited -role to “play. 
It was- observed by. Wook- V.: C' in 
Fizgerald v. Champneys (1861) 70 ER 
958, that saving. clauses are seldom 
used to construe Acts.. ‘These clauses 
are introduced into Acts. which repeal 
others to safeguard. rights which, but 
for the savings would be lost, If - we 
were to keep the above settled propo- 
sition of law in mind, the argument of. 
Sri Rajeshwari Prasad . would be liable, 
to be repelled. His reading of S. 97° (2) (a) 
conferred on. 
the appellant the right to file an` ap- 
peal. As observed by Craies on Sta- 
Fifth Edition, pp. 201-202, 
the effect of an excepting or qualifying’ 
proviso is to except out of the preced- 
ing portion of the enactment or to 
qualify something enacted therein, 
which but for the proviso should be 
within it. Such a proviso cannot be 
construed as enlarging the scope of: an 
enactment. This proposition of law is 
although with respect to the interpre- 
tation of a proviso, but applies to the 
case of ‘savings as well. Savings means 
that it saves all the rights the party 
previously ` had, not it gives him any 
new rights. That being so,. the inter- 
pretation’ placed on S. 97 ia (a) = 
be rejected. 


“29, Counsel 


) referred cl. (f), of 
S.:97 (2): after — 


' the. amendment -and 
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pointed out that the provisions of Sec- 
tion 35-A of the principal. Act, as 
amended by S. 14 of the Amending 
Act, shall not apply to or affect any 
proceeding pending immediately befcre 
the commencement of the said Act, and 
every such proceeding shall be dealt 
with and disposed of as if the szid 
S. 14 had. not come into force. Refer- 
ence was also made to cls. (j), (k) and 
fm) of. sub-s. (2) of S. 97 of the Civil 
P. C. in support of this argument. ` 
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30. We are not impressed by the 
submission made by the learned coum- 
sel. It is the settled rule of interpre- 
tation that the words in a statute draw 
their colour from the context as a 
whole. The context, therefore, has to 
be kept in mind for knowing the exect 
connotation of the words used. In the 
context in which the words “pending 
before the commencement of the Act” 
have ‘been used in the various clauses 
of S. 97 (2), seeing the context, . we 
find that the legislature deliberately 
did not employ the same. methodolozy 
in respect of cls. (j), (k) (m) (n), ©). 
Under S. 97 (2), a different situati 
was contemplated and checkmated than 
those which were the subject-matter (of) 
. coverage under cls. (j), (kK), (m), (n), (0) 
Under cl. (a), as already stated above, 
since the legislature intended -to. save. 
the appeals where -decree: had already 
been. passed, it did . not use the word 
-Spending’ or . some such expressions 


which were employed in cls. (j), (k), (a), - 


(a), (0). Sec, 97 (2) (a) preserves the right 
. Of filing appeals in cases where evan 
though appeals had not been filed te- 
fore the coming into force of tne 
Amending Act, the right to file the 
same had already accrued before tkat 
date due to a decree coming into exist~ 
Bence. It is not true of cls. (j), (k), (m), 
(p}, (0), which provide for different 
contingencies. 


31. Another argument advanced was 
about the incorporation of S. 99-A, 
Counsel contended that if the legisla- 
ture did not intend to preserve tne 
wight of appeal, as it existed before the 
enforcement of Act 104 of 1976, it 
would not have enacted S&S. 99-A. Az- 
cording to counsel’s contention, Sec- 
tion 99-A would be. rendered redun- 
dant if the interpretation placed on b2- 
half of the plaintiff-respondent was 
accepted. He urged that one of the 
_ principles . of construction being that 
the Court should interpret a law avoid- 
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ing redundancy, the Court should . hold 
that the right of appeal is not affected 
because of the amendment made . in 
Section 2 (2) of the Civil P. C. In 
this connection, counsel -also pointed 
out that the fact that S. 99-A is to be 
found in Part VII which deals with 
“appeals”, the Court must hold that 
the appeals have still been preserved, 


32. We are unable to find any sub- 
stance. It has already been pointed out 
above that incorporation of S. 99-A had 
been pressed by the Law Commission. 
At the time of the proposal for incor- 
Poration of S. 99-A, there was no in- 
tention to make any amendment in 
S. 2 (2). Subsequently, when the Joint 
Committee amended S. 2 (2), the words 
“in appeal” used in S. 99-A by the 
Law Commission were deleted. As a 
result, S. 99-A ` still applies to- pro- 
ceedings other than appeals, i.e. revi- 
sions. Hence, it is not correct to argue 
that S. 99-A would be redundant if 
the interpretation placed by the plain- 
tiff-respondent was accepted. The 
mere keeping of S. 99-A in Part VII 
is not a circumstance helping the 
defendant-appellant in- advancing his 
submission. If we look more closely at — 
the Chapter, we find that reasons are 
manifold to reject the submission. If 
the intention was as suggested by the 
counsel by insertion of S. 99-A, .to ` 
keep the right of appeal alive, where 
was the necessity of insertion of such 
a clause. - Such an eventuality is. clear- 
ly foreseen and guarded (against) by 
S. 99, which also . used the word 
“appeal”, 


_ 33. The other argument was that 
whereas the legislature has deleted the 
‚words “S. 47 or” it has not touched 
the determination of any question with- 
in S. 144. Since the nature of proce- 
dure under Ss. 47 and 144 is similar, 
the Court should not hold that where-. 
as an appeal lies against an order 

‘ deciding an objection filed under Sec- 


‘ tion 144 such an appeal would not lie 


en an objection filed under S. 47. This 
submission is also devoid of merits. 
There is a substantial difference be- 
‘tween the proceedings contemplated’ 
by these two sections. It is settled law- 
‘of interpretation ‘that whereas the 
“words of a statute are olear, plain and 
‘unambiguous, the Courts are bound to 
‘ give effect to it. (See Nasiruddin v. 
:S. T. A. “Tribunal, AIR 1976 SC 331). 
‘Since the amendment made in S. 2 (2): 
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speaks for itself, there is no scope of 
construction or interpretation. At any 
rate, it being a matter of policy, we 
cannot delve into it. Appeal lies to the 
Legislature and not to the Courts, 


34. The next submission made was 
with respect to S.6 of the General 
Clauses Act. Counsel contended that as 
S. 97 (2) provides that the rights con- 
ferred by S. 6 of the General Clauses 
Act are preserved, this Court should 
apply S. 6 (1) (c) (d) and hold that the 
right to appeal is not affected by the 
amendment, The submission made is not 










language of sub-s. (2) of S. 97 clearly 
shows that the provisions made there= 


mission of the appellant’s counsel that 
S. 6 of the General Clauses Act. still 
preserves the right of appeal cannot be 
accepted. Section 6 of the Generel 
Clauses Act itself provides “unless a 
different intention appears, the repeal 
shall not affect any right, privilege or 
obligation or liability acquired or im 
curred under any enactment so repeal- 
ed.” Since in the instant case, there is 
a different intention, Section 6 cannct 
be pressed into service. Section 97 (3) 
has a different role to play. This Sec- 
tion 97 (3) is subject to the provisions 
of sub-s. (2) of S. 97. Since in the im- 
stant case, S. 97 (2) applies, the right 
to file appeal has to be evo by the 
latter. 


35. For the reasons given seve we 
answer the first question in the nege- 
tive, 


36. The second question is answered 
in the affirmative by saying that Sec- 
tion 97 (2) (a) preserves the right of 
appeal against orders passed under Sec- 
tion 47, Civil P. C. in respect of ap- 
peals already pending on the date of 
enforcement of the Amending Act as 
well as in respect of appeals where tke 
orders on the objection filed under S. ¢7 
had already been passed before the en- 
forcement of the Civil Laws (Amend 
ment) Act. ° i 

37. The third question is answered 
by saying that the right to file an .ap- 
peal accrues on the date of filing of 
the execution application. 

° 
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38. Let. the papers of this case be. 
laid before the appropriate Bench with 
the answers mentioned above. 

Order accordingly. 
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Harnam Singh, Appellant v. Bhikim<- 
bar Singh and others, Respondents. 

Second Appeal No. 1316 of 1977, D/- 
20-9-1979,* 5; 

Easements Act (1882), S. 4 — Ease- 
ment — Right of — Land appurtenant 
to house — Land appurtenant does not 
Mean adjacent te — Land im front of 
residential house though across a nar- 
row lane is land appurtenant to that 
house. (Words and Phrases — ‘Appur- 
tenant’, 


‘Literally the word “appurtenant” 
means “pertaining to” or “belonging 
to”, The word does not, however, 
mean adjacent to and from this it 


could be easily inferred that proximity 
of the appurtenant land is not essen- 
tial What is essential is the concept 
of belonging for more beneficial enjoy- 
ment of the parent property. The land 
in question being just in front of the 
plaintiff's house though across a nar 
row lane could still be land appur~ 
tenant to the plaintiff's house if it was 
shown that it was being used for the 
more beneficial enjoyment of the plain~ 
tiffs house. AIR 1936 Oudh 324, Rel. 
on, i (Para 8) 
Cases Referred: Chronological Paras 
AIR 1936 Oudh 324 y 


Dhan Prakash, V. K. S. Choudhary, ' 
D. P. Singh, for Appellant; B. D. Tri- 
pathi, for Respondents, 


JUDGMENT:— This second appeal 
has been filed at the instance of the 
plaintiff who succeeded ir the trial 


court but the decision was reversed by 
the lower appellate court. In brief the 
facts relevant for the purposes of this 
appeal are as under: 

The house of the plaintiff is situated 
in the south-west of a Rasta at the 
corner and opposite to it there is a 
small piece of land which is in dispute, 
is shown by letters: As. Be, Sa, Da in 
the plaint map. To the further north 
Of the said land was a house of the 


*(Against judgment and decree of R. N. 





Sinha, Judge, Sm. C. C., Aligarh, 
D/- 3-5-1971). 
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defendants which was lying in a dilapi- 
dated condition and -thereafter was the 
house of one’ Ram Chandra. The čs- 
pute related to the open piece of lend 
which both the parties: claimed as ap- 
purtenant to their houses. 

2. Nobody had appeared on behalf 
of the respondents in this case. 

3. I have heard the learned canbe 
for the appellant and have also gone 
through the judgment of the courts be- 
low. The learned counsel for the ap- 
pellant has assailed the decision of the 
lower appellate court on two grounds. 
Firstly, that the Court has mis-read 
material evidence on the -record «md 
has, therefore, returned a wrong find- 
ing of fact. Secondly, it was stated 
that the land in question was appar- 
tenant to the house of the plaint-ff- 
appellant and it was not necessary. that 
the same should be adjacent to- or 
i to the house of the plan- 


4., On the first point it has been 
brought to my notice that the finding 
recorded by the court below appears 
to be based merely on conjecture end 
surmises than on the basis of corract 
reading of evidence - before it. The 
lower appellate court has mentioned in 
the judgment that the plaintiff tad 


admitted in his statement that àis 
cattle used to be tethered  ins.de 
the sehan of the house. This dees 
not appear to be correct. I heve 


searched in vain the entire’ statement 
of the plaintiff but I have not been 
able to find-in any portion of his stace- 
ment where such an admission might 
have been made. In the statement of 
the plaintiff as P. W. 2 there is a clear 
mention to the contrary which may be 
quoted as below:— 


“Merey makan . ke andar 
naheen bandhte hain.” 


5. In fact what the lower appellate 
court has written in its judgment is 
quite opposite of what the statement 
of P. W. 2 was. It is a clear case of 
misreading of material evidence be- 
cause it is on the basis of this d- 
mission that the_lower appellate court 
has disbelieved the . statement of the 
plaintiff. 

6. The: learned SORE for the ap- 
pellant has pointed out many contza- 
dictions in the statement of D. Ws. and 
has submitted that they -were not 
worth relying (upon) at all. There was 
no contradiction in the statements of 


maweshi 
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justify rejection 
He has further 


P, Ws. which would 
of their testimony. . 
submitted - that the lower appellate 
court was perhaps influenced by the 
fact that the disputed land was situat- 
ed across a lane ‘and as such cannot 
in any case be said to be appurtenant 
to the house of the plaintiff and it was 
in this light that the entire evidence 
has been weighed by that court, I find 
some force in this submission. | 


7. On the second point the submis- 
sion of the learned counsel was that if 
any land to be appurtenant to any 
property it is not necessary that it 
should be -adjacent to or adjoining the 
parent property and even if there was 
a lane in between yet the land in dis- 
pute would be appurtenant to the 
house of the plaintiff if it was shown 
that it was used for beneficial enjoy- 
ment of the house of the plaintiff. It 
is a use for the mere beneficial enjoy- 
ment of the parent property which is 
material - and not the contiguity of the 
property. It is not uncommon in the 
villages or even in towns that pro- 
perty near the house but not adjoining 
it may be used entirely for the bene- 
ficial enjoyment of the parent pro- 
perty. The mere fact that some drain 
or lane intervenes would not lead to 
the conclusion that the land was not 
appurtenant to the parent property. In 
the instant case there is a report of 
the Commissioner on the record and 
it shows that the house of the plain- 
tiff was situated on two sides of the 
land of a place where the land takes a 
right turn. Across the corner the land 
in dispute is situated and to the further 
west of the land is the dilapidated 
house of the defendant, The case of 
the plaintiff was, this piece of land was 
always in possession and use of the 
plaintiff and the defendant had nothing 
todo with the same. He has been ably 
supported by P. W. 1 in this regard. 
The learned counsel has also relied up- 
on AIR 1936 Oudh 324 Special Mana- 
ger Court of Wards v. Shyam Lal in 
which it was held: 


“As to the argument that the land 
in question cannot be treated as ap- 
purtenant to the house because there 
is a public road intervening, I do not 
think there is any force in the corm 
tention. No authority has been cited 
for the view that the appurtenant land 
must be actually adjoining the residen- 
tial house, Prima facie, I do. not see 

e 
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why a tenant . should not use the land. 


.opposite to his: house but on the other 


side of a public way for the purpose. 


of tethering his cattle and why such 
land should not be regarded as appur- 
tenant to his. house. -In the absence of 
any authority to the contrary, I think 
- it may be held that the land is appur 
tenant in the present case.” i 


'&. The above case fully supports 
ase of the appellant and nothing to 
the contrary has been shown to m& 
i the word “appurtenant” 
“pertaining to” or “belonging 
The word does not, however, 

adjacent to and from this i 
could be easily inferred that proximity 
£ the appurtenant land is not essen- 
tial. ‘What is essential is the concepé 
of belonging for more beneficial enjoy- 
property. Viewed 
im this light it would be apparent that 
the land in question being just in front 
of the plaintiff's house though across a 
arrow lane could still be land appur- 
tenant to the plaintiff’s house if it was 
shown that it was being used for the 
beneficial enjoyment of th? 
plaintiff's house as I have already held 















and also mis-reading of evidence 
said findings have to be interfered 
‘fwith and I hold that the land in suit 
appurtenant to the plaintiff's house was 
in plaintiff's possession. 

there is 


9. In the circumstances, 

force in the appeal and the same is 
accordingly allowed. The judgmen* 
and decree of the lower appellate 
court are set aside and that of the 
trial court is restored. The suit of the 
plaintiff shall, therefore, stand decreed 
with costs throughout. 

Appeal allowed. 
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DEOKI NANDAN, J. 
Har Pratap Singh, and another, 
pellants v. Satya - Narain Misra 
another, etc., Respondents. 
. Second Appeal No. 1809 of 1969, DJ- 
13-9-1979.* 


ee ae I oe 

"Against judgment and decree of A.P. 

' Bhatnagar, Dist. J,, Allahabad, Df- 
2-6-1969.) 
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Ap- 
and 


Har Pratap Singh v. Satya Narain Misra- 


A. E R? 


(A) Specific Relief Act (1963), S. 26. - 
(c) —. Requirements ~as- to.. readiness. 
and . willingness to perform , essential.. 
part of contract — Mandatory — Pies: 
as to absence of readiness to perform 
essentiel, condition of contract by de- 
fendant, if a new plea in second ap- 
a ~= (Civil F.. C. (1908), Ss. 100 and 


The readiness and willingness oł a 
party to perform the essential term of 
a contract: to be performed by him, 
and which is required to be averred 
and proved under clause (c) of Sec. 18, 
has to be a real readiness and willing- 
ness, backed by the capacity to do so. 
A person who is incapable of perform- 
ing the essential term of a contract to 
be performed by him cannot he said 
to be ready or willing to perform if 
however much he may say that he is 
ready and willing to perform it. It is 
well settled that the provisions of Sec- 
tion 16 are mandatory. (Para 12) 


Where one of the plaintiffs seeking 
enforcement of contract for reconvey~ 
ance of property on payment-of Ru- 
pees 8000/- had just attained majority 
and the other was yet a minor, at the. 
time of the institution of suit and ace 
cording to the facts pleaded in the 
plaint itself, the plaintiffs had no 
means to pay the court-fee on the. suit 
and were allowed to prosecute the suig- 
in forma pauperis till the very end, 
and willingness to pay the sale consi- 
deration was expressed as last alter 
native to their primary case that they 
were not liable to pay. sale consi- 
deration at all, the plaintiffs could not 
be said to ba ready and willing to per 
form the essential term of the contract 
as contemplated by Section 16 (ce) 
Consequently, the suit for enforce- 
ment of contract in question only 
deserved to be dismissed even without 
calling upon the defendants to enter 
into their defence despite the pleadings 
of the plaintiffs as to readiness to pay 
the sale consideration under the con~ 
tract. In such a case, it could noi be 
said that a bare denial by the defen- 
dant of the plaint allegation as to 
readiness and willingness to pay the sale 
consideration did not amount to raising 
a plea as to absence of readiness on 
the part of the plaintiffs to pay the. 
sale consideration and their raising of 
that plea in second appeal amounted to 
raising aes for the first time in second 
appeal, . . (Paras. 12, 15] 
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(B) Limitation Act- {1963), S. 7 — 
-Explanation XW —. Applicability — 


Alienation of. sole joint family pwo- 
perty, a house, by karta with stipvla- 
tion for reconveyance — Karta con- 
tinuing in possession of house as. tenant 
: =— Failure of karta to enforce recon- 
veyance agreement within limitation 
— Effect. ; 

_. Where the Karta had sold with a 
„condition for reconyeyance, the only 
joint family property, a house, but had 
continued to reside as a tenant therein 
and it was he against whom the cuit 
for arrears of rent was filed and the 
Karta failed to file the suit within 
limitation for enforcemert of clause fof 
recoveyance, all other members of the 
family, including the minors, would be 
. debarred from filing the suit for re 
-conveyance as the limitation, in such 
-a case, would be deemed to have starts 
ed running against all the memters 
from the date of sale. AIR. 1961 SC 


1074, Rel. on. (Para 24) 
Cases Referred: Chronological . Peras 
AIR 1962 SC 77 12 


AIR 1961 SC 1074: 1961 An LJ 455 22 
AIR 1955 All 136 24 


B. L. Yadav and s. K. Taneja, 
Appellants, í 


. JUDGMENT:— This is a defendant's 
second appeal in a suit for specific per- 
-formance of a contract dated 8th Dec 
1952, for reconveyance of a house on 
‘payment of such sum as the court may 
determine. 


2. The trial court deei the uit 
against the first defendant Har Pratap 
Singh, the first appellant in this court, 
directing him to execute and get regis- 
tered a sale-deed of the property in 
suit in favour of the plaintiffs and Je- 
fendants Nos. 3 to 13, on payment of 
Rs, 1324/- by the plaintiffs to him at 


for 


the time of the execution and the 
registration of the sale-deed, the 2x- 
penses thereof being -borne by the 
plaintiffs. The plaintiffs were else 


awarded the costs incurred by .them 
against the first defendant who was 
directed to bear his own costs, The frst 
defendant was further directed to pay 
the amount of court-fees payable .on 
the plaint, for the plaintiffs had b2en 
permitted to sue in forma pauperis, 
No time was fixed for payment of she 
‘amount of Rs, 1324/- by the plaintiffs 
or for the: execution: of the sale-deed. 
It was ordered that if the defendant 


No, 1 failed to execute and register the.. 


‘Prasad: was impleaded 
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sale-deed, the decree ~ will be- ‘carried ` 
into: effect’ by the court. - The copy of : 
the decree was: ordered to be forward-. 
ed to the Collector, Allahabad, under 
Order 33, Rules 10 and 14, of the .Code 
‘of Civil Procedure.. The. first . defen- 
dant Har Pratap Singh and the: second 
defendant Girdhar Singh appealed. to 
the district court. The appeal was 
partly allowed and the decree of. the 
trial court was modified by ordering 
that the plaintiff-respondents shall pay 
the sum of Rs, 5,484/- instead of Rs, 
1324/- to the defendant-appellant No.1 
at the time of the. execution and regis- 
tration of the sale-deed by him; and 
that plaintiff-respondents shall be en- 
titled te 3/4th of the court-fees pay- 
able in the trial court, the remaining 
amount being made payable by the 
plaintiffs. 

.& The first two defendants have ap- 
pealed to this court. from that decree, 
and have prayed that the suit may be 
dismissed with costs throughout. 


- 4 According to the plaint, the first 
plaintiff was born on 10th April -1948, 
according ‘to the birth register but in 
his school, the date of birth was re- 
corded as 13th March, 1949. His age 
was about 19 years when the suit was 
instituted by presentation. of the ap- 
plication - for leave to sue in forma 
pauperis on the 10th August, 1967. The 
date of birth of the second plaintiff 
was 16th October, 1949, according to 
the birth register but it was entered 
as Ist July, 1951, in his school. His 
age was thus less than 18 years and 
he, accordingly, sued through the | first 


Satya Narain Misra 


plaintiff as his next friend. The frst 
plaintiff is the uncle of the ` second 
plaintiff, who is the son of Gaya 


Prasad, first’ plaintiff's elder brother. 
The first plaintiff Satya:Narain was the 
youngest among seven brothers. Their 
father Mahavir Prasad is the third 
defendant. The eldest among the seven 
sons of Mahavir Prasad, Sukhdeo Fra- 
sad was impleaded as defendant No. 4, 
and the others, impleaded in order of 
their age, were Gaya Prasad as defen- 
dant No. 5, Hira Lal as defendant Noa 
3, Jawahar Lal as defendant No. 7, 
Nand Lal as defendant No. 8 and Gopal 
Lal alias Jhabhu Lal as defendant 
No. 9. Narbada Prasad son of Sukhdeo 
as defendant 
No. 10, Gaya Prasad’s first son Kallu 
alias Gopal Das being the second plain- 
aiff, his second son Sudama, then a 
minor aged about. eight years, was im" 
e 
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pleaded as defendant No, 11; Jawahar 
Lal’s minor son Bhola, then aged 
about six years, was impleaded as de- 
fendant No. 12, and Nand Lal’s minor 
son Bablu, then aged about five years, 
was impleaded as defendant No,. 13. 


5. The following was the plaintiffs’ 
case; Charan was the father of Mahavir 
Prasad, the defendant No. 3. The house, 
for the reconveyance of which the suit 
was filed, was the Hindu Joint family 
property of Kali Charan and Mahavir 
Prasad, and on the death of Kali 
Charan, it descended to Mahavir Prasad 
who became Karta of the Hindu Joint 
Family which included the plaintiffs. 


On 22nd June, 1948 the said Kali 
Charan, his son Mahavir Prasad de- 
fendant No. 3 for self and as the 


Karta of his family consisting of Hira 
Lal, Jawahar Lal, Nand Lal and 
Jhabhu Lal alias Gopal, minors, and 
Sukhdeo Prasad and Gaya Prasad who 
had attained majority by then, sold the 
house in favour of the second defen- 
dant Girdhar Singh for Rs. 3,000/- for 
legal necessity and payment of antece- 
dent debts. The same day, an agree- 
ment of tenancy of the house on pay- 
ment of Rs. 22-8 was also executed’ jn 
favour of the second defendant Gir- 
dhar Singh, and Girdhar Singh in his 
turn executed an agreement to recon- 
vey the house to the said executants of 
the sale deed within 10 years. It was 
pleaded that the said agreement was 
in favour of the first plaintiff also as 
Mahavir Prasad and Gaya Prasad had 
obtained the agreement as his repre- 
sentatives. Kalicharan died thereafter 
and when a period of 5} years had 
gone by since that agreement dated 
22nd June, 1948, Mahavir Prasad 
self and as Karta of the family con- 
sisting of Jawahar Lal, Nand Lal and 


Jhabhu Lal alias Gopal Lal, and 
the first plaintiff Satya Narain, who 
were minors at that time; along 
with Sukhdeo Prasad for self and 
as the father and guardian of 
Narbada Prasad (minor); Gaya Pra- 
sad for self and as the- father and 


natural guardian of the second plaintiff 
Kallu alias Gopal Lal, and Hira Lal, 
executed on 8th Dec., 1952, along with 
the second defendant Girdhar Singh, a 
sale-deed of the, house in favour of the 
fifst defendant Har Pratap Singh for a 
consideration of Rs. 8,000/-. The same 
day an agreement of tenancy on pay- 
ment of Rs. 60/- per month was exe- 
cuted in favour of Har Pratap Singh, 


Har Pratap Singh v. Satya’ Narain Misra 
-by the sellers: and Har Pratap Singh, 


for . 
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the first defendant, in his turn execut- 


ed an agreement of reconveyance in 
favour of the sellers, agreeing to re-sell 
the house to them’ within 3 years. The 
agreement was in favour of the plain- 
tiffs also as Mahavir Prasad and Gaya 
Prasad had acted as the represen- 
tatives of the two plaintiffs. The rent 
amounting to Rs, 300/- for the period 
of 8th Dec., 1952 to 7th May, 1953 at 
the rate of Rs. 60/- per month was said 
to have been paid to the first defen- 
dant and decrees for recovery of the 
rent for subsequent period of 8th May. 
1953 to 20th Oct., 1956, were said to 
have been obtained by Har Pratap 
Singh. It was then alleged that on 20th 
Oct., 1956, he along with the second 
defendant, and others forcibly demo- 
lished and destroyed the entire house, 
which was rendered unfit for habita- 
tion. It was said that the sister of the 
second plaintiff was injured in the ‘said 
incident and she was even insulted 
and the chain on her neck was forci- 
bly pulled. The first plaintiff’s sister 
and mother were also alleged to have 
been hurt and insulted and his bro- 
thers were alleged to have been injur- 
ed by lathis and the goods in the 
house were alleged to have been bro- 
ken and destroyed and thrown away, 
as a result of which the plaintiffs and 
the members cf their family lay on the 
road. The incident led to criminal 
proceedings and the case was commit- 
ted to Sessions, The first defendant and 
his 12 ‘associates were convicted and sen- 
tenced to imprisonment and fine. The 
first plaintiff’s sister filed a suit for 
damages for insult and injury against 
the defendant Nos. 1 and 2 and their 
relatives and a decree of Rs,  1,000/- 
was passed in her favour which was 
confirmed by the Appellate Court. The 
other ladies were also said to have 
filed other suits for damages but the 
same were said to be pending in the 
High Court at that time. It was then 
alleged that the first defendant was 
not entitled to any rent because of the 
destruction of the house since 20th 
Oct., 1956. With regard to the agreed 
consideration of Rs. 8,000/- for the 
agreement of reconveyance, it was 
alleged that there was no question of 
payment of it at all because of the 
destruction of the property by the first 
defendant and the expenditure on its 
reconstruction, repairs etc, which the 
members of the plaintiffs’ family had 


1980 : Har Pratap Singh v. 


to obtain by begging, and the financial 
assistance rendered by certain wall- 
known political leaders, _ which: expen- 
diture was in no case less than Rupees 
8,000/-. It was pleaded that the frst 
defendant had. thus forfeited the rizht 
to receive the amount of Rs.. 8,000/- 
which must be deemed to have been 
adjusted in the manner aforesaid. 


It was then contended that the agree- 
ment dated 8th Dec:, 1952 executed by 
the first defendant, was.in favour of 
the plaintiffs’ joint family, although it 
included only the names of the Kartas 
and that the agreement enures for the 
benefit of the plaintiffs as well. Maha- 
vir Prasad and Gaya Prasad were the 
Kartas of the joint family and they 
executed the agreement dated 8th Dec, 
1952, in that capacity for and on behalf. 
of the plaintiffs and for their benefit 
and the names of the plaintiffs were 
specifically shown in the sale-deed dated 
8th Dec., 1952. The plaint proceeds on 
to state that the plaintiffs were fi_ing 
the suit acknowledging the three. dccu- 
ments executed that day, for the en- 
forcement of the contract of sale aga-nst 
the first defendant, under the .agree- 
ment dated 8th Dec,- 1952 in their 
favour and in favour of the members 
of their family, without payment of 
Rs. 8,000/- or any rent, or on payment 
of Rs, 1,000/- only as the value: of the 
land, or on. payment of.such amcunt 
as may be determined ty the Court. in 
view of the facts, law and justice. It 
was also said that the plaintiffs were 
ready to pay. the amount of considera- 
tion .which the Court may determine 
to be payable by them under the ag-ee- 
ment dated 8th Dec., 1952. The plaint 
then proceeds on to allege that when 
the first plaintiff attained - majority he 
went along with. some respectable per< 
sons to the first defendant and demend- 
ed the execution of ths - sale-deed on 
the basis of the agreement dated sth 
Dec., 1952, but he refused. It is then 
alleged that after the sale-deed of 1353, 
when the first plaintiff's maternal umcle 
came to know that the only residertial 
house of the family had been sold and 
the property was going out of the 
family, he came and made inquiries and 
the first plaintifi’s education etc. were 
entrusted to other relatives and acter 
the destruction of the house on 0th 
Oct., 1956, the members of the fanily. 


became property-less and eked out their 
living by begging, and the plaint-ffs” 
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father and uncle were declared .to be 
paupers in different suits. The bar of 
limitation was sought to be avoided by 
pleading that. the plaintiffs were minors 
when the 3 years’ period fixed by the 
agreement dated 8th Dec., 1952, expir- 
ed on 8th Dec, 1953, and since the 
first plaintiff was still less than 21 
years of age, and the second plaintiff 
was still below 18 years of age, the 
suit filed by them, was within limita- 
tion. The suit was instituted in forma 
pauperis as- the plaintiffs alleged that 
they had no means to pay the Court- 
fees of Rs. 957.50 payable on the plaint: 

6. The sale of the house on 22nd 
June, 1948, in favour of the second 
defendant Girdhar Singh and on 8th 
Dec., 1952, in favour of the first defen- 
dant Har Pratap Singh and the execu- 
tion of the agreement of tenancy for 
11 months on payment of Rs. 60/- per 
month as rent and the agreement ta 
reconvey the property within 3 years 
by the first defendant, were admitted. 
The rest of the plaint allegations were 
denied. It was asserted that the crimi- 
nal case resulted in the acquittal of 
the defendants on appeal. The fact of 
the decree in favour of Maya Devi was 
admitted but it was asserted that ‘the 
suit filed by the other women Bhutto 
and Gulabo Devi, was dismissed. The 


Satya. Narain Misra 


. plaintiffs’ status and -rights as members 


of the family were admitted but their 
claim that they. were or could be re- 
garded the owners of the house, was 
specifically denied. The allegation about 
the demand for execution of the sale- 
deed was specifically denied as false. 
It was pleaded that the value of the 
house was not less than Rs. 20,000/- or 
Rs. 25,000/- and that the plaintiffs had 
ho cause of action and were not entit- 
led to any relief. The antecedent facts 
leading up to the sale made on 8th 
Dec., 1952, in favour of the first 
defendant were then pleaded and it 
was stated that the sale was made for 
Rs. 8,000/- for payment . of antecedent 


. debts and legal necessity. | The execu- 


tion of the agreement to reconvey the 
house was specifically admitted but it 
was stated that the period within 
which it could - be enforced had long 
since expired and the plaintiffs or the 
defendants Nos. 3 to 13 had no rights 
left thereunder. It wab said that the 
plaintiffs and the defendants Nos. 3 to 
13 belonged to the same family but 
lived separately and had no right in 


the house in suit, Mahavir Pragad, 
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Sukhdeo -Prasad, Gaya . Prasad and 
Hira Lal were said to have been taken 
as tenants of the house on 8th Dec., 
1952, on payment of Rs. 60/- per month 
as rent and that their failure to pay 
the rent led to suits for ` ejectment, 
arrears of rent etc, and were decreed. 
The house was in a dangerous condi- 
fion and the Allahabad Municipality 
served a notice on the first defendant 
and on the tenant to repair the house 
and the first defendant thereupon 
demolished a wall which was cracked 
in order to repair it which led to a 
false report by Mahabir Prasad and 
Sukhdeo, and in the criminal case the 
report was found to be false and the 
first defendant and his labourers were 
acquitted, The suit had been filed to 
harass the first defendant and to pre- 
vent the execution of decree for eject- 
ment. The real plaintiffs were alleged 
to be Mahabir Prasad, Sukhdeo Prasad, 
Gaya Prasad and Hira Lal and their 
object was to dishonestly obstruct | the 
decree for ejectment and arrears of 
rent against them, The bars of. estop- 
pel, waiver, limitation and res judicata 
were also pleaded. 


% The following were the issues 
framed by the trial Court: ; . 
(1) Was the agreement dated 8-12- 


58 executed by the defendant No. 1 ‘for 
the benefit of the plaintiff? — . 


(2). “Was the. property. in suit © - joint 
property. of the plaintiffs and -defen- 
dants Nos. 3 to 13? 

(3) Were the deeds 
$-12-52 on behalf of and for the benefit 
of the plaintiffs ? 

(4) Were the plaintiffs the owners of 
the house in suit? 

(5) Whether the plaintiffs or their 
guardians reconstructed the house in 
suit. If so, to what effect? 

(6) Whether the decree in Suit 
No. 840 of 1954 is not binding on the 
plaintiffs ?- 

(7) Whether the plaintiffs 
subsisting cause of action? - 

(8) Whether the suit is barred by 
estoppel and waiver? 

(9) Whether the 
time? ~ 

(10) Whether the suit is barred by 
principles of ras judicata? 

he trial Court took up for considera- 
tion issues Nos. 1 to 4 together. It held 
on. issue ‘No. 2 that the property in 
suit is the joint family - property. ofthe 
plaintiffs - and defendants Nos. 3 to (3; 


have 2 


suit is within 
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- plaintiffs’ righi, who are not parties to 
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that ‘the- sale-deed. dated: 
1952. was obtained by the 
first defendant: irom - the- plaintiffs’ 
respective fathers, acting for them- 
selves and as Managers of the- joint 
family and Kartas of their minor sons 
including the present plaintiffs; and on 
issue No. 4 that the plaintiffs also were 
the owners of the house up to the date 
of the sale-deed; and on issue No. 1 
that all the three deeds of 8th Dec., 
1952 were executed either on behalf of 
or in favour of the plaintiffs and their 
respective fathers, grandfathers and 
brothers and were obviously for’ the 
benefit of the plaintiffs, who were as 
much bound by the previous and the 
present transactions as the other major 
and minor members of their family. 
The trial Court then took up for consi- 
deration issues Nos. 7 and 9 together 
and held on issue No. 7 that the plain- 
tiffs did have a subsisting right of suit 
and a subsisting cause of action for the 
same, when they instituted it and that 
it was instituted within time. On issues 
Nos. 6, 8 and 10, the trial Court ob= 
served that these issues were not pres~ 
sed by the learned counsel for the first 
defendant at the time of argument, and 
proceeded to hold that the decree in 
Suit No..840 of 1954 which was. for 
ejectment did not have the effect, of 
judicata and did not affect the 


on issue No. ‘8 
the 8th Dec., 


it, of enforcing the agreement, of sale 
dated 8th Dec., 1952 and that the suit for 


.. specific performance was not barred by 


estoppel.: waiver. or res judicata. ‘On 
issue No. 5, the trial Court held that 
the whole house was pulled down by 
the first defendant and it was not re- 
constructed by him. but was re-cons- 
tructed by the plaintiffs and their guar- 
dians at their own expense. As to the 
effect of the said finding the trial Court 
held that the first defendant was enti- 
tled to get Rs. 324/- as arrears of rent, 
and Rs. 1,000/- towards the value of 
the site but was not entitled to the 
value of the house which was put at 
Rs. 7,000/- and was found to have beer 
re-constructed by the plaintiffs or their 
guardians at their own expense. In the 
result the trial Court decreed the suit 
for specific performance of the agree- 
ment: dated 8th Dec., 1952 against the 
first defendant in the terms already set 
out in.the opening part of this judg- 
ment. As also noticed earlier the lower. 
Appellate Court increased the ‘amount, 
payable by. the plaintiff-respondents te 


1930 


the defendant-appellant No. 1 from 
Rs. 1,324/- to Rs, 5,484/- and reduced 
the costs awarded to 3/4th of those in- 
curred by the © plaintiff-respondents 
and also the amount of Court-fees 
recoverable from the first defendent- 
appellant to 3/4th of that payable in 
the trial Court by the plaintiff-respon- 
dent. i 

8 Mr. B. L. Yadav, learned counsel 
for the appellants urged two basic 
points: (1) that specific performance of 
the contract could not be enforced in 
favour of the plaintiffs, and not at all 
in favour of defendants Nos, 3 to 13 
inasmuch as they had failed to aver 
and prove that they had performed or 
had always been ready and willing to 
. perform the essential terms of the 
contract which were to be performed 
by them; and (2) that the finding of 
the two Courts below that the suit was 
not barred by time in view of the 
absence of a Karta in management of 
the joint family property, was ermo- 
neous in law in face of the other fiad- 
ing that the property in suit was jeint 
family ‘property and was obviously in 
possession of the joint family including 
its Karta, though as tenants thereoz, 

9. The first point raised by Mr 
Yadav is based on the provisions of 
5. 16 of the Specific Relief Act, 1363 
which runs as under: . E 

“16, “Specific performance of a æn- 
tract cannot be enforced in favour cf a 
person — ans aaa a oo 
. (a) who would not be. entitled te 
fecover compensation for its breach; or 

(b) who has become incapable of 
performing, - or violates any essendial 
term of, the contract that on his part 
remains to be performed, or acts in 
fraud of the contract, or wilfully acts 
at variance with, or in subversion of, 
the relation intended to be established 
by the contract; or : 

(c) who fails to aver and. prove fhat 
be has performed or has always baen 
ready and willing to. perform the 
essential terms of the contract which 
are to. be performed by him, other 
than terms the performance of which 
has .been prevented or waived by the 


defendant. 
Explanation. — For the purposes of 
eL {c),— R sok 
(G) where a contract involves the 


payment of money, it is not essenzial 
for the plaintiff to actually tender- to 
fhe defendant or to deposit. in Court 
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any money except when so directed by 
the Court; PaA : 

(ii) the plaintiff must aver perform: 
ance of, or readiness and willingness to 
perform, the contract according to its 
true construction.” 


10. Learned counsel for the appel- 
lants urged that everything apart, the 
plaintiffs had no means to the 
amount payable by them when they 
filed the suit or at any time before 
that, and, therefore, it could not be 
said that they had the capacity to per- 
form the essential term of the contract 
to be performed by them on the date 
of the suit or at any time before or 
thereafter, and the suit was accordingly 
liable to be dismissed on this ground 
alone, in view of the provisions of Sec- - 
tion 16 of the Specific Relief Act, 


‘11. Dr. Gyan Prakash, appearing for 
the plaintiff-respondents urged that 
the plaint does contain a clear aver- 
ment of the plaintiff-respondents’ readi- 
ness and willingness to perform their 
part of the contract, namely, to pay 
the amount which may be found by 
the Court to be payable by them in 
spite of their contention that nothing 
was payable, in view of the conduct of 
the first defendant in destroying the 
property in suit. - After the case had 
been argued at some length and the 
points raised and fully discussed, Dr. 
Gyan Prakash even took time to apply 


’ for the amendment of the plaint, but 
> he then filed an application that - the 


~ plaintiff: has ‘been advised not 
amend the plaint at this stage. As to 
the capacity of the plaintiffs to perform 
their part of the contract by paying 
the amount of money determined by the 
Court to be payable by. them under 
the contract, Dr, Gyan Prakash urged 
that under cL (i) of the Explanation ta 
5. 16, for purposes of cl. (c) of that 
section, where a contract involves the 
payment of money, it is not essential 
for the plaintiff to actually: tender to . 
the defendant or to deposit in Court 
any money except when so directed by 
the Court, and proceeded to urge, on 
the basis of cl. (ii) of the Explanation, 
that the readiness and willingness to 
perform the contract has to be accord- 
ing to its true construction, that.is to 
say, as finally construed: by. the Cour, 
He urged that the capacity of the 
plaintiff-respondents to pay the. amount 
xed by the Court to be payable. by 
them has to be judged with. reference 


to 
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to the time which the Court fixes for 
its payment. According to Dr. Gyan 
Prakash, the amount found . payable by 


the plaintiff-respondents to the frst 
defendant under the contract was 
Rs, 1,324/- only against which the 


plaintiffs were held entitled to recover 
their costs from the first defendant, 
the Court-fees payable by the plaintiff- 
respondents being also recoverable 
from him, and it cannot be said that 
the plaintiff-respondents ‘were not cap- 
able of paying the amount fixed by the 
decree of the trial Court. They could 
not demonstrate their capacity to do sc 
by depositing the amount in Court 
simply because the trial Court did not 
fix any time for doing so, nor by pay- 
ing it to the first defendant at the 
` time of the execution of the sale-deed 
because the trial Court did not alsa 
` fix any time for doing so. With regard 
to the capacity of. paying the amount 
fixed by the lower Appellate Court 
also the same contention has been adv- 
anced by Dr. Gyan Prakash, and it 
was urged that it cannot be said that 
the plaintiffs did not have the capacity 
to perform their part of the contract, 
i.e, to pay the amount they were re- 
quired to pay, if any, to the first defen- 
dant, on a true construction of the 
contract as finally interpreted by. the 
Court and within the time fixed by it 


12. _Having considered the matter I 
am of. opinion: that the contention 
raised by Mr. B. L. Yadav on behalf 
of defendant-appellants on this point 
must prevail. The first plaintiff thaé 
just attained majority when the suit 


Neither of 
eans other than those disclosed by 
them in their application to sue im 
forma pauperis and these means ` were 
not sufficient even- for payment of the 
Court-fees amounting to Rs. 957-50 P. 
on the plaint; and this situation must 







the date of the decree of 
Court for the plaintiffs were allowed 
to continue to prosecute the suit ir 
forma pauperis till the very end. It 
cannot, therefore, be said that they 
had the necessary means to pay the 
sale consideration. Apart from the fact 
that cl. (b) of S. 16 of the Specific 
Relief Act specifically forbids enforce- 
ment of specific performance of a con- 
tract in favour of a person “who has 
become incapable of performing 
any essential term of the contract that 


ee owseresee 
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on his part remains to be performed 
SERE > the readiness and willingness 






to perform the essential term of a con- 
tract to be performed by him, and 
which is required to be averred and 
proved .under cl. (c) of S. 16, has to b 
a real readiness and willingness, back- 
ed by the capacity to do so. A person 
who is incapable of performing 
essential term of a contract to be per- 
formed by him cannot be said to be 


and willing to perform it. 
must in this view of the matter 
and ought to have been dismissed. I 
need not cite the cases referred to by 
Mr. Yadav, leerned counsel for the 
defendant-appellants, for it is well- 
settled that the provisions of S. 16 of 
the Specific Relief Act are mandatory. 
The case of International Contractors 
Ltd, v. Prasanta Kumar, (AIR 1962 SC 
77) cited by Dr. Gyan Prakash does 
not have the remotest connection with 
the facts or the point involved in the. 
present case. 


13. Dr. Gyan Prakash, contended 
that the plea was not raised in the 
written statement of the defendant- 
appellants and the plea which was not 
so raised could not be urged for the 
first time before the second Appellate 


14. The allegation coming nearest to 


the requirement of S. 16 (c) of the 
Specific Relief Act is contained in 
para 21 of tke plaint. The allegation 


has specifically been denied in para 21 
of the written statement. Thera is, how- 
ever, no additional plea in the written 
statement to the effect that the plain= 
tiffs were not entitled to specific per- 
formance of ithe contract on the 
ground that they were incapable of 
performing the essential term of the 
agreement to bse performed by them, 
namely, the payment of the considera- 
tion for the sale and that the readiness 
and willingness shown by them in 
para 21 of the plaint did not satisfy the 
requirements of S. 16 (c) of the Speci- 
fic Relief Act and that at any rate the 
plaintiff had no means to pay even the 
Court-fees the allegation that they 
were ready and willing, or their offer, 
to pay the amount found payable by 
them, was false on its face. 

15. The difficulty in this case, how- 
ever, lies in the fact that en -analysis 
of the allegations in the plaint would 
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show that the  plaintiff-respondeats’ 
case basically was that in view of the 
wrongful conduct of the defendant-ap- 
pellants, the plaintiff-respondents and 
defendant-respondents Nos, 3 to 13 
were entitled to have a reconveyance 
executed by the defendant-appellants 
without requiring the plaintiff-respon- 


dents to pay anything, Indeed the aile- - 


gations were that after the incident of 
20th Oct., 1956 the ` condition .of the 
respondents’ family was such that 
each one of them had become a pauper 
and somehow managed to live by keg- 
gary (sic) (begging?). Even the amount 
said to have been spent on the re-con- 
struction of the house was alleged to 
have been obtained by beggary (ic) 
(begging ?). Even in para 21 of, the 
plaint, relied upon by Dr. Gyan Fra- 
kash to show that the plaintiffs did 
offer that they were ready and willing 
to perform their part of the contract, 
states that for the purposes of the en- 
forcement of their right to specific 
performance of the contract for which 
the suit was being filed, the plain-iffs 
accepted the three deeds executed on 
8th Dec., 1952, but the plaintiffs were 
entitled to re-conveyance in their 
favour ana in favour of the other 
members of the family without pay- 
ment of the sum of Rs. 8,000/- or any 
amount, or in the alternative on pay- 
ment of Rs, 1,000/- only, which was the 
approximate price of the site, and, still 
further in the alternative, on payment 
of such amount as the Court may ind 
to be payable under the agreement 


dated 8th Dec., 1952 in view of the 
facts, law and justice, and that the 
plaintiffs were prepared to pay that 


amount which the Court may find to 
be payable under the agreement dated 
8th Dec., 1952 keeping these facts in 
view. It was at the end added chat 
the said agreement was for the ber-efit 
of the minors and the members of the 
family as it was in respect of and for 
preservation of their only family pro- 
perty worth about Rs. 20,000/- to 
Rs, 25,000/-. It is. difficult to say fhat 
the said averments contained in para 21 
of the plaint, satisfy the requirements 
of S. 16 (c) of the Specific Relief Act. 
It has not been averred that the plain- 
tiffs Had always been ready and wiling 
to perform the essential terms of -the 
contract. In fact the first plaintiff was 
a minor immediately before the filing 
of the suit, and the second plaintiff was 
a minor even when the suit. was filed. 
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They could not, therefore, have been 
“always ‘ready and willing to perform 
the essential term of the contract” to 
be performed by them, Indeed the 
other allegation in the plaint is that 
the members of the plaintiffs’ 
family including themselves had been 
reduced to panperism and wer eking 
out their living by begging. This apart, 
even the expression of readiness to 
pay the amount determined by the 
Court to be payable by the plaintiffs 
under the agreement dated 8th Dec., 
1952, does not show that they were 
really willing to do so. They had ex-|. 
pressed readiness to pay only as the 
last alternative. Their first and the pri- 
Mary case was that they are not liable 
to pay anything; the second alternative 
case was that they were at worst liable 
to pay Rs. 1,000/- and it was only in 
the last alternative that they said that 
they were ready to pay the amount 
fixed by the Court to be payable by 
them. It is impossible to read any 
willingness on the part of the plaintiffs 
to pay the amount payable by them 
under the agreement dated 8th Dec, 
1952, according to its true. construction. 
Add to this the facts pleaded in the 
plaint itself, which was a part of the 
application for permission to sue in 
forma pauperis, that the only things 
possessed. by the first plaintiff were 
worth Rs. 78/- and those possessed by 
the second plaintiff were worth Rs. 75/- 
and that they had no means whatsoever 
for even paying Rs, 957-50P. which 
was the amount of Court-fees payable 
on the plaint. Such a plaint was on its 
very face liable to be rejected under 
O. 7, R. 11 of Civil P. C. in the light 
of the provisions of S. 16 of the Speci- 
fic Relief Act, without even calling 
upon the defendants to. enter into their 
defence; and in the circumstances it 
cannot be said that the bare denial of 
the contentions of para 21 of the plaint, 
by the defendant-appellants in para 21 
of the written statement, together with 
the other pleas raised by them against 
the maintainability of the suit, was 
such as to prevent the Court from 
performing its duty under O. 7, R. 11. 
of the Civil P. C., or from dismissing 
a suit which if is forbidden from de- 
creeing, under S. 16 of the Specific Re- 
lief Act. The contention raised by Dy. 
Gyan Prakash must, therefore be re- 
jected. 


16. The plaint allegations which 
have been. discussed . above in some 
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detail loudly speak of the’ inability of 
the plaintiffs and defendants Nos, 3 to 
13 to perform their part of the con- 
tract, at any time when the contract 
- was due to be performed within three 
years from the date when it was enter- 


ed into or the last date by which it © 


could be performed or at any time 
thereafter. The suit was filed in forma 


pauperis and the plaintiffs were permit= 


ted te sue as paupers. The amount of 
Court-fee payable on the plaint was 
Rs. 957-50. They had no means to pay 
that amount when the suit was filed 
nor at any time before that or there- 
after. The amount which they were re- 
quired to pay under the contract was 
Rs, 8,000/- plus arrears of rent, the 
rate of rent payable being Rs. 60/- per 
month. No rent appears to have been 
paid by the plaintiffs or any of the 
defendants Nos. 3 to 13 except for the 
sum of Rs. 300/- said to have been paid 
for the period 8th December, 1952 to 
Yth May, 1953 and there was even & 
decree for arrears- of rent for the 
period 8th May, 1953 to 20th Oct., 1956, 
The amount of rent in arrears from 8th 
May, 1953 up to the date of the suit 
would be- substantial but the Courts 
below appeared to have found that the 
plaintiffs or defendants Nos, 3 to 13 
were not liable to pay the rent after 
the pulling down of the house on or 
about 20th Oct., 1956. According to the 
findings of the lower Appellate Court 
the amount payable by the plaintiffs has 
© been held to be Rs, 5,484/-, Rupees 
3,000/- on account of the value of the 
property after the demolition of the 
‘house and Rs. 2,484/- on account of 
-arrears of rent up to 19th Oct., 1956, It 
cannot be said that the plaintiffs have 
averred or proved their readiness or 
willingness to pay even that amount, 


17. The second point raised by 
Mr. Yadav must also prevail. Accord- 
ing to the two Courts below the suit 
could not be said to be barred by 
limitation because although the pro- 
perty was joint family property and 
any one of the coparceners (members) 
of the joint family were entitled to 
institute the suit, a valid discharge 
could not be given without the concur- 
rence of the plaintiffs who were minors, 


nd, therefore, time did not run against. 


‘any one of them, including the plain- 
tiffs, under S. 7 of the Limitation Act. 


With regard to Explanation II to that 


segtion, it has been found by the two 
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Courts below 


family property and no Karta, and ił 
could not therefore ‘be said that there 
was a Manager of 
management of the joint family pro 
perty. ae ‘ 4 Load 

18. The jower ‘Appellate Court ‘has 


formulated three conditions as essential 
for the applicability of the provisions 


of S. 7 of the Limitation Act: (1) 
“their must be the manager of the 


joint Hindu family at the time when 


the discharge could be given, (2) if 
must be shown that the manager was 
in management of the joint Hindu 


family property, which will include the 
fact that the joint family must be 
possessed of the joint family property 
at the relevant time; and (3) -it must 
be shown that the manager was cap~ 
able of giving the discharge without 
the concurrence of the plaintiffs who 
were among the members of the joint 
family. Explanation II to S. 7 of the 
Limitation Act, postulates that “for the 
purposes of this section the manager of 
a Hindu undivided family governed by 
Mitakshara Law shall be deemed to be 
capable of giving a discharge ` witho 
the concurrence of the other members 
of the family only if he is in manage- 
ment of the. joint family property.” 
Tt is, therefore, clear that for the pur- 
poses of S. 7 of the Limitation Act, 4 
it is shown that the manager of the 
joint family property is in managemen 
of the same he shall be deemed to be 
capable of giving a discharge without? 
the concurrence of the other members 
of the family. The third condition for- 
mulated by the lower Appellate Court 
is, therefore, contrary to the plain in- 
tent of Explalnation II to S. 7. With re- 
gard to the second condition formulated 
by the lower Appellate Court, it seems 
impossible to say that the joint family 
must ‘be possessed of joint family pro~ 
perty at the time when the discharge 
could be given, that is, within the nor- 
mal period of limitation for bringing a 
suit of the decription brought by the 
minor within three years of his attain~ 
ing majority. Take for example a suit 


for setting aside alienation and for 
possession of immovable property _ 
wrongfully aHenated. by a coparcener 


member of the joint family. Now, by 
Treason of the alienation sought to be 
set aside the property goes out of tha 
posession of the joint family. The 


‘very object of the suit.is to “get the ` 


that there was no join} ~ 


the family jia.. 
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property. back into the possession of 
the joint family. The Karta of he 
family, assuming that there was a 
Karta at the time.when such a suit 
could be brought, could not be said to 
be in possession of the joint family 
property to which the suit relates. The 
idea of giving a discharges by the Karta 
is that if he had brought a suit for 
setting aside of the alienation and for 
Possession of the property, the decis-on 
in that suit would have been final end 
binding on the minors, notwithstand ng 
that they were not joined as plaint-fis 
in the suit or were otherwise not par- 
. ties thereto. It also seems impossizle 
that the law would require that che 
joint family must have been possessed 
of some property other than the p-o- 
perty in suit before a Karta could be 
said to be in management of jcnt 
family property such as to be capable 
of giving a valid discharge in respect 
of the property in suit. 


19. -This apart, it is the own case of 
the plaintiffs that they along with other 
members of the joint family have been 
in possession of the property in sit, 
although as tenants thereof and not as 
owners, Indeed, the plaint allegations 
. themselves show that after the transac- 
tion of 1952, Mahavir Prasad continued 
to: be the Karta of. the entire jaint 
family and -although he was not in 
management of any other joint family 
property, for the joint family posses- 
sed no other property, he was in 
possession of the property in suit which 
was the only property to which ~he 
joint family had a claim for. re-convey- 
ance under the agreement dated 3th 
Dec., 1952 and was in management of 
the tenancy rights in that property by 
virtue of which the joint family had 
continued in possession thereof Even 
according to the strict meaning of the 
term property as a right or bundle or 
rights in a thing, as distinct fromthe 
thing itself, it cannot be said that the 
joint family was possessed of no pro- 
perty in the house in question for a 
` leasehold of land is by itself regarced 
to be immoveable property. It canrot, 
therefore, be said that the joint family 
was possessed of no property when the 
suit for reconveyance could have been 
filed by the Karta within the normal 
period of limitation preseribed by lew. 
The joint family was possessed of 
the leasehold in the house and was in 


ogcupation thereof, As to the question... 
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whether the Karta was in management 
of the joint family property ‘it is suffi- 
cient. to say that in the suit for rent, 
being Suit No. 840 of 1954, Mahabir 
Prasad, the: Karta of the joint family 
was the defendant, and the suit was 
decreed against: him, and the decree 


‘has: admittedly become: final: against the 


joint family. It cannot, therefore, be 
said that there was no Karta. in- 
management of the joint family pro- 


perty at the time when the suit for 
specific. performance could have been 
brought within the normal period of 
limitation. and, therefore, it must be 
held that the time started running, 
when it did against all the members of 
the joint family, including the plaintiff 
and the Karta ofthe joint family name- 
ly, Mahabir Prasad, who could have 
given a valid discharge without the 
concurrence of the plaintiffs and having 
allowed the period of limitation to run 
out, the suit was clearly. barred by 
limitation. In the view that I have 
taken about the facts, that there was 
a Karta in management of the joint 
family property at the. relevant time 
when discharge could have been given 
without the concurrence of the plain- 
tiffs, it is not necessary to refer to or 
consider any of the cases cited at the 
bar on S. 7 of the Limitation Act, 


20.. Apart from this consideration it 
has been found by the trial Court that 
Mahabir Prasad the Karta of the joint 
family, along with his sons Sukhdeo 
Prasad, Hira Lal and Gaya Prasad had 
called upon the ist defendant-appel- - 
lant to execute the sale-deed on 8th 
Dec., 1955. This could only be on the 
footing that Mahabir Prasad the Karta 
of the joint family wasin management 
of the very same joint family pro- 
perty which is not in suit, This may be 
tested in -another way. Supposing . the 
said Mahabir Prasad, Sukhdeo Prasad, 
Hira Lal and Gaya Prasad, or Mahabir 
Prasad alone, as the Karta of the joint 
family, had agreed on the 8th Decem- 
ber, 1955 to discharge the Ist defen- 
dant-appellant of all his obligations 
under, the contract, whether on receipt 
of some consideration or otherwise 
voluntarily and-of their own accord in 
due: course of management of the pro- 
perty, their action would have been 
binding on all the. mé@mbers of the 
joint family. The fact that they made 
an abortive attempt to enforce the con- 


‘tract, - but. failed, and did not follow up 


this. alleged demand for. reconveyance 
~- @ 
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of the property by a suit cannot im- 
prove the rights of the other members 
of the joint family. Indeed it only 
shows that most probably they had no 
‘capacity to enforce the contract, by 
being ready and willing to perform 
their part, and obviously the attemp: 
made on 8th December, 1955 was only 
an attempt to create evidence for pur- 
poses of a suit for specific performance 
in future when they had the capacity 
to enforce it. It cannot ` however, 
besaid by any stretch that in these 
circumstances the Karta of the family 
was not in management of the joint 
family property. The finding to the 
contrary is plainly -against law and 
reason, 5 


. 21. I may in this context also notice 
the plea that non-filing of a suit can- 
not amount to that kind of a discharge 
of a liability which is contemplated by 
Section 7 of the Limitation Act. The 
omission to file a suit cannot by itself 
discharge a liability and even when the 


right to sue gets barred by time, the 
liability is not discharged. Only the 
right to enforce it by suit is lost. 
But Section 7 of the Limitation Act 


does not speak of the fact of giving a 
discharge. - It speaks of the capacity ot 
a person to give a discharge, and pos- 
tulates that where a person capable o¥ 
giving a discharge of the liability in 
question without the concurrence of the 
minor or the person under disability 
is there, i.e, in existence, time wil 
run against all the joint owners, which 
means that if a suit is not filed within 
limitation, time will run out and & 
subsequent suit by a joint owner who 
is a minor or a person under disability 
will also be barred. 


22. The one case which in my opi- 
nion concludes the matter against the 
plaintiffs on this point is that of Sarde 
Prasad v, Lala Jumna ' Prasad (AIR 
1961 SC 1074). It was beld therein 
that: i 


“The provisions. of Section 7 are not 
limited to suits or decrees on monetary 
claims only. Nor is there any reason 
to think that the word “discharge” can 
refer only to debts. Discharge means 
to free from liability. The liability 
may be in respect of monetary claims, 
like debts; it may be in respect of pos= 
session of property; it may be in re- 
spect of taking some order as regards 
property; it may be in respect of many 
other matters. Except in the case of 
o 
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declaratory decrees or decrees of a 
similar nature, the decree in favour of 
one person against another requires the 
person against whom the decree is made 
liable to do something or to refrain 
from doing something, This liability is 
in a sense a debt which the party is 
in law bound to discharge.” 


- 23. That was a case where the Karta 
of a joint family did not file an ap- 
plication for execution of a decree for 
partition within limitation. The Sup- 
reme Court keld that the minor mem- 
bers of the family were debarred 
from executing the decree when they 
came of age and observed that: 


- “Equally untenable is the second 
argument that the provisions of O. 32 of 
the Code of Civil Procedure debar the 
manager of a Hindu joint family from 
giving discharge in respect of a liability 
todeliver properties. Under the Hindu 
Law the Karta of a Hindu joint family 
represents all the members of tha 
family and has the power and duty to 
take action which binds the family in 
connection with all matters of manage= 
ment of the family property, Clearly, 
therefore, when in respect of a transac= 
tion of property possession has to be re« 
ceived by the several members of 
the family, it is the Karta’s duty and 
power to take possession on behalf of 
the entire family, including himself, 
the members of the -family who are 
sui juris as well as those who ara 
aot.” -> ; 


24. The lower appellate Court brush 
ed aside that ruling by observing that 
the Supreme Court was concerned in 
that case with the effect of not filing 
an execution application within limi- 
tation and not with the effect of not 
filing a suit. This is a distinction with- 
out a difference, Section 7 deals with 
suits and execution applications alike, 
and the word discharge used therein 
cannot bear two different meanings; 
one as to the effect of not filing ofan 
execution application and the other as 
to the effect of not filing a suit within 
limitation. īt may also be noticed in 
this context that the Supreme Court 
affirmed in that case, the Division 
Bench decision of this Court in the 
case of Jamuna Prasad v. Sarda Prasad, 
reported in AIR 1955 All 186. It is 
accordingly not necessary to refer to 
the earlier judgments of this Court or 
the judgments of the other Courts in 
this context, 


1980 Laikunnissak. v. 


25. In the result the appeal succeeds 
„and is allowed with costs. The judg- 
.ments and . decrees of the two. Courts 
below are set: aside. The plaintiffs’ suit 
is dismissed with costs throughout, 

Appeal allowad. 





AIR 1980 ALLAHABAD 63 
DEOKI NANDAN, J. 

Smt. Laikunnissah, Appellant v, Hari 
Prasad and others, Respondents. 

Second Appeal No. 99 of 1970-B, D/- 
24-4-1979.* 

(A) Civil P. C. c1sea), 0 21, R. 90 
— Suit to set aside execution sale on 
the ground of inadequacy of price does 
not lie. a 

If a Court-auction sale is irregular 
or for a grossly inadequate considera- 
tion, the remedy is by an applicat.on 
under O. 21, R. 90 to set. aside zhe 
sale. No suit will lie ta set aside zhe 
sale, AIR 1966 All 315, Dist.. . =~ . 
- (Pare 6) 

(B) Civil P. C. (1908), O. 21, R. 96— 
Inadequacy of price fetched at an auc- 
tion sale — Presumption is to ade- 
quacy — (Evidence Act asa, S. 114 
Hlus (e)). 


There is a- EEE E of ienai 
of proceedings taken by the Court and 
if the sale was irreguler or such as 
caused substantial injury to the jicig- 
ment-debtor by reason of it being for 
a grossly inadequate consideration, it 
could be set aside on an - application 
made under O. 21, R. 90 but that, not 
having been done, it can be presumed 
that the -price fetched at the auction 
sale was the best price that the gpro- 
perty sold could fetch in the circum- 
stantces, (Pare: 6) 

(C) Hindu Law — Right of Hindu 
sons to challenge imprudent sale by 
father cannot be applied to execution 
sale against the father. 


There is no reason tc suppose that 
the price . fetched. at the auction sale 
. was so inadequate as to. have ben 


liable to be .set aside on the principle. 


that an imprudent transaction by a 


Hindu father or manager of a. Joint 
*Against judgment and decree of 
Rajendra Narain Sinha, 4th Tem. 


Civil and `S.’ J., Gorakhpur, DJ- 2-9- 
1969. p 
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Hindu Family is liable to challenge by 
the sons. (Para 6) 


(D) Hindu baw —_ Debt due by 
father -— Decree against father for 
rent and costs — Father not contesting 
suit — Decree debt cannot be called 
“avyavaharika” so as to be not binding 
on the sons. -(Para 7) 
Cases Referred: Chronological Paras 
1966 All LJ 107: AIR 1966 All 315 (FB) 

: 6 


Gyan Prakash, for Appellant; M. P. 
Singh, for Respondents. 


JUDGNENT:— This is a defendant’s 
second appeal in a suit for setting 
aside the sale of two rooms of a house 
in execution of the decree in suit No. 
36 of 1962, 


2. Smt. Laikunnissah, defendant-ap- 
pellant, was the decree-holder in the 
earlier suit No. 36 of 1962 in execution of 
which the two- rooms in question were 
sold. The decree was for arrears of 
rent of a property tenanted by Shiv 
Dahin Ram, the pro forma respondent 
The plaintiff-respondent No. 1 
Hari Prasad and the pro forma-respon- 
dent No. 3. Parmanand are the sons of 
Shiv Dahin Ram: The. plaintiff-respon- 
dent Hari Prasad’s father’s name was 
wrongly shown as Shiv Tahal Ram in 
the memorandum of appeal.. The mis- 
take occurred .because in the decree of 
the .lower appellate Court also the 
name of the father of Hari Prasad, 
plaintiff-appellant, before the lower ap- 
pellate Court, was shown as Shiv Tahal 
Ram. Im the. decree of the trial court 
as well as the plaint, Hari Prasad’s 
father’s name is shown as Shiv Dhain 
Ram. On the request of the learned 
counsel: for the appellant, I- permitted 
him to correct the father’s name of 
Hari Prasad, plaintiff-respondent No. 1, 
in the memorandum of appeal in this 
Court. The same correction will also 
be carried out in the decree of the- 
lower appellate Court by the office. 


3. The decree was for Rs, 584/- and 
two rooms of the ancestral house of 
the family of Shiv Dhain Ram were 
sold. The sale was sought to be.set 
aside by the plaintiff-respondent Hari’ 
Prasad on the grounds that the decree 
in suit No. 36 of 1962 was ‘Avyava- 
harika’: that the value of the two rooms 
sold. was not less than Rs. 4000/- and. 
their sale for only Rs. 681/- was for 
a grossly inadequate consideration; that 
the sale was not for legal necessity. 


ee Pusae of the- lower 
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and further that the defence of suit 
No. :36 of 1962, by Shiv Dahin Ram, 
was imprudent, 
missed the suit: but the lower appellate 
court allowed the appeal and set aside 
the sale in question, 


4. The lower appellate Court formu- 
lated three points for its consideration: 


1. Whether the inadequacy of consi- 
deration is a ground sufficient to sef 
aside the sale of ancestral house? -` 


2. Whether the disputed property 
was sold for an ee considera- 
tion? 


3. Whether the debt was 
barika? 


avyave- 


. 5 The lower appellate Court found 
on the first point that inadequacy of 
consideration can be a good ground for 
setting aside the sale of the ancestral 
house; on point No. 2, that the value 
of the disputed property was not less 
than Rs, 1800/- and the sale was made 
for Rs. 681/- only and the sale- consi- 
deration was. wholly inadequate, and 
on point No. 3, that the debt for which. 
the property in suit was sold war 
savy avaharika’ 


6. The learned. counsel for the 
~ fendant-appellant contended before me 
. that. the sale of the. . property. having 
taken place in execution of a decree, 
the sale could not be set aside for in-- 
adequacy of the .- consideration except 
on an application under O. 21, R. 90 of 
the Civil P. C. made before the execut- 
ing court, The case of Dudh Nath v. 
Sat Narain Ram 1966 All LJ‘ 107, (FB) 
relied upon by the lower appellate 
Court is distinguishable for the sale im 
question in that case was a private sale 
and not an auction sale in the execu- 
tion of a decree. There is a presump- 
' ‘ition of regularity of proceedings taken 
l the Court and if the sale was 








considération, it could be 
S application made under 
Order 21, Rule 90 of the Civil P. (oA 
but that not having been done, it cau 
be presumed that the price fetched ° at 
the auction sdle was the we price 


with the learned 


in disagreement. 
appellate -Court, 
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_ The trial Court dis- - 
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that the auction: sale :in the present 
case was not. for an inadequate consi- 
deration and could not be set aside ‘on 
the ground of inadequacy of the con- 
sideration and that there was.no reason 
to suppose that the price fetched at the 
auction sale was so inadequate as to 
have been liable to be set aside on the 
principle that an imprudent transac-. - 
tion by a Hindu father or manager of 
a joint Hindu family is liable to chal- 
lenge by the sans. 


7. The finding of the learned Judge 
of the lower appellate Court that the 
debt created by the decree in Suit No, 
36 of 1962 was ‘avyavaharika’ -is equally 
unsustainable in law. A decree pro- 
perly obtained against a Hindu father 
and ‘Karta’ of a Hindu Joint Family 
is binding on his sons, except in a case 
where it could be shown by the sons 
that the debt for recovery of which 
the suit in which the decree was pass- 
ed, was itself ‘avyavaharika’. It was 
stated before me that the decree in 
suit No, 36 of 1962 was for arrears of 
rent and costs. Indeed, as would ap- 
pear from the plaintiff's case, as. recit- 
ed in the judgment of the lower appel- 
late Court under point No. 3, the 
grievance was that Shiv Dahin Ram 
should have admitted the claim for 
the suit 
would . have. been decreed ex parte 
with costs, It is not suggested that the 
rent for. which the suit was filed was| ` 
not due. I do not see how a decree for| ` 
recovery of rent in such a case, even! 
if the father had contested that suiti 
on some fanciful ground instead of ad-: 
mitting the claim, can be said to be! 
‘avyavaharika’, The learned Judge of 
the lower appellate Court did not cor-| 
rectly appreciate the legal position on 
this point and it must be held that 
the debt due under the decree in suit 
No. 26 of 1962 was not ‘avyavaharika’. 


` 8 Im the result, the appeal succeeds 
and is allowed with costs. The judg- _ 
ment’ and decree of the lower appel- 
late Court are set. aside and the plain- - 
tiffs suit shall stand dismissed with 
costs throughcut. The record may be 
sent down to the executing Court af - 
once, : 


Appeal allowed, 
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AIR 1980 ALLAHABAD 65. 
` (LUCKNOW BENCH) 
K. S. VARMA AND S. C, MATHUR, JJ. 
P. R. Sen Gupta, Petitioner v. The 
Family Planning Association of . India, 
Lucknow and others, Respondents, 
Writ Petn. No. 2674 of 1975, D/- 
23-3-1979. è : - 


U. P.. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (12 of 
1972), Ss. 27 and 26 — Under S. 27 (1) 
tenant can move application for re- 
storation only of amenity which was 
being enjoyed by him — Tenant ocu- 
pying upper floor — Application under 
S. 27 (1) for restoration of amenity of 
water lifting pump Prescribed 
authority must pass speaking orier 
giving reasons for rejecting case. of 
landlord that aforesaid amenity had 
never been provided by him and at- 
cepting case of tenant as proceedings 
before him are of quasi judicial nature 
— Failure to give . reasons, renters 
order invalid. © (Pare 3) 


M. K: 


R. K. Varma, for Petitioner; 
Seth, for Respondents. ; 


MATHUR, J.:— This is landlo-d’s 
petition arising from proceedings under 
Section 27 of the U. P. Urban Buld- 
ings (Regulation of Letting, Rent and 
Eviction) Act 13 of 1972. Opposite par- 
ties 1 and 2 are the tenants of the 
petitioner, Opposite parties 1 and 2 
moved application under Section 21 of 
the above Act against the petitioner 
complaining that the petitioner has 
withdrawn the amenity af electric water 
lifting pump through which the water 
used to be lifted from the ground foor 
to the reservoir on the upper fidor. 
The case of opposite parties 1 amd 2 
was that this amenity had been pro- 
vided by the petitioner and they had 
been enjoying the same throughout. It 
was further their case that on. acccunt 
of the withdrawal of the amenity of 
electric. water lifting pump, they were 
not getting water supply. This appl.ca- 
tion was opposed on behalf of the. p=ti- 
tioner who alleged ‘that there was: no 
contract for providing: water. lifting 
pump nor water lifting pump had ever 
been provided by him. In suppor: of 
their case affidavits were filed on be- 
half of opposite parties 1 and 2. ‘The 
petitioner filed his own affidavit as well 
as the affidavit of Roop Chandra. who 
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resided in the -same locality where the 
house in question was situate. 


` 2. By his order dated 27th October 
1975 the Prescribed Authority allowed 
the application of opposite parties 1 
and 2. While’ dealing with the contro- 
versy whether the amenity of water 
lifting pump was available to opposite 
parties 1 and 2 at any point of time, 
the Prescribed Authority merely ob- 
served that the petitioner had failed to 
place on record solid proof in respect 
of his case that the amenity had not 
been provided. The order of the Pre- 
scribed Authority does not refer to 
the affidavits filed on behalf of the 
petitioner and opposite parties 1 and 
2. The Prescribed Authority has also 
made no observation as to which affi- 
davit he considered reliable and which 


affidavit he thought was not worthy of 
reliance. are 


: 8. On behalf of the petitioner the 
above order has been challenged on the 


` Bround that in view of the provisions 


contained in Sections 26 and 27 of the: 
aforementioned Act an. order of the 
nature passed by the Prescribed Autho- 
rity could be passed only if there was 
contract between the parties for pro- 


.Viding the amenity or if the amenity 


had actually been enjoyed, which 
could be said to be under an implied 
contract. Sub-sec. (1) of Section 26 of 
the Act provides as follows: 


"26 (1) No landlord shall with- 
out lawful authority or excuse cut off, 
withhold, or reduce any of the ameni- 
ties enjoyed by- the tenant.” 

Sub-section (1) of Section 27 enables 
the tenant whose amenity has been 
withdrawn by the landlord to move 
application for restoration of the ame- 
nity. Sub-section (1) of Section 27 
refers to the. amenities mentioned 
under sub-section (1) of Section 26 of 
Under sub-section (1) of Sec- 
tion 26 the obligation upon the 
landlord not to withdraw an amenity 
is in respect of an amenity which was 
already being enjoyed by the tenant. 
This contemplates that an application 
under sub-section (1) of Section 27 
tan be maintained only in respect of 
an amenity which was being enjoyed 
by the tenant, In the present case _ it 
was the specific case of the petitionar 
that the amenity of water lifting pump 
had never been provided by him. In 
respect of this case he filed his own 
affidavit and that of a resident of the 
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locality. The proceedings before the 
Prescribed Authority ‘were of quasi 
judicial nature and as such the said 
authority was required to pass a speak- 
ing order giving reasons for rejecting 
the case of the petitioner and accept- 
jing the case of opposite parties 1 and 
2. The Prescribed Authority has given 
no reason for not accepting the aff- 
davits filed on. behalf of the petitioner. 
Thus he has not acted in the manner 
in which a quasi judicial authority 
should have acted. The order of the 
Prescribed Authority is thus obviously 
erroneous and deservés to be quashed. 
4.- In view of the above the order 
dated 27th Oct. 1975 made by the Pre- 
scribed Authority (Additional District 
Magistrate, City) under U. P. Urban 
Buildings (Regulation of Letting, Rent 
& Eviction) Act No. XIII of 1972 is 
hereby quashed. - There shall, how- 

ever, be no order as to costs. 
í ee TT Petition allowed. 
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FULL BENCH 
YASHODA NANDAN, K. N. SETH 
AND K. C. AGRAWAL, Ju.. 
Magan Ram Yadava, Petitioner v. 
Dy. Director of Education and others, 


Respondents. . 

Civil Mise. Writ Petn. No. 6108 of 
1974, D/- 29-10-1979. ` i 

U. P, Intermediate Education Act 
(2 of 1921), S. 16-G — Recognised edu- 
cational institution — Removal of a 
member of its clerical staff — Power 
lies in Managing Committee — Appro- 


val of District Inspector of Schools not 
necessary — Paragraph 143 (1) of U.P. 
Education Code has no statutory force. 
1972 All LJ 933, Overruled. (U.P. Edu- 
cation Code, Para 143 (1)). 


A Managing Committee of a recogn- 
ised educational institution is compe- 
tent to terminate the services of a 
member of a clerical. staff (librarian- 
cum-clerk in the instant case) without 
approval of the District Inspector of 
Schools, Thus where the approval o 
‘the District Inspector. of Schools is 
sought (though not required in law), for 
‘rgmoval of a dibrarian-cum-clerk of a 
College, the proceeding before him is 
liable to be quashed. Further, the 
order of the District Inspector of 
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Schools granting or withholding appro- 
val is not appealable as para 143 of the 
U. P. Educational Code has no statutory 
force and does not confer any right of 
appeal. 1972 All LJ 938, Overruled; 
1976 AN LJ 499, Approved. ` 
(Paras 5-6, 7, 8) 
Cases Referred: Chronological Paras 
1976 All LJ 499: 1976 Lab IC 639 
; 1, 6 
1972 All LJ 933 1, 4, 6 
ILR (1972) 1 All 719 6 
AIR 1963 SC 393 7 
AIR 1941 All 355: 1941 All LJ 513 7 
- B. B. P. Singh, for Petitioner. 


YASHODA NANDAN J.: — When 
this writ petition, which should nor- 
mally have been decided by a Division 
Bench, came up for hearing, the Bench 
hearing it was of the opinion that the 
decision of chis Court in Manager, 
Shanta Nand Swatantra Bharat Inter- 
College v. Kamla Rai (1972 All LJ 933). 
needed reconsideration by a larger 
Bench since it was not in accord with 
another Division Bench decision of this 
Court in Dhata Intermediate College v. 
Brahma Nand Singh (1976 All ‘LJ 499) 
and that is how this case happens to 
be before this Full Bench. 


2. The material facts giving rise to 
this case are that respondent No. 6, 
Chandrika Lal, was employed as a 
librarian-cum-clerk at the Maharajganj 
Inter-College, Maharajganj, Dist. Azam- 
garh (hereinafter referred -to-as the 
College), During the relevant period 
because there was a conflict between. 
two sections of the members of the 
Society running the College, two rival 
bodies of persons were claiming to be 
the duly elected Committee of Manage- 
ment thereof. This led to a civil. litiga- 
tion between the two rival Committees 
of Management and an interim order of 
injunction therein came up to this 


‘Court in Civil Revision No. 697 of 1963. 


While deciding the Civil 
Hon’ble K. E, Asthana, J. (as he then 
was) -passed an order directing ap- 
pointment of a Receiver to manage the 
affairs of the College and to exercise 
the powers of the Committee of 
Management till .such time as the suit 
itself was decided. As a consequence of 
this order, the Sub-Divisional Magis- 
trate, Sagari, commenced functioning as 
the Receiver of the College and exer- 
cising the powers of its Committee of 
Management ke framed certain charges 
against respondent No. 6 and pending 
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enquiries into, suspended him from 
service. Ultimately the Receiver 
came to the conclusion ihat respondant 
No. 6 merited the punishment of ter- 
mination from -service. Under the im- 
pression that the-approval-.of the Dis- 
trict Inspector of Schools, was needed 
before the services of respondent Nc 6 
could be terminated, he sought such 
approval and sent the papers- to- the 
District Inspector of Schools. The - Dis- 
trict Inspector .of Schools) under the 
impression that the Receiver had :pro- 
posed the punishment of dismissal 
from service. of respondent No. 6 while 
agreeing that he deserved.to be punish- 
ed directed that he be removed from 
service instead of being dismissed there- 
from. “Aggrieved by the order of: the 
District Inspector . of Schools, respon- 
dent No, 6 filed an appeal before. the 
Deputy Director of Education of the 
Region concerned.. The Deputy Director 
' of Education dismissed the appeal for 
default of respondent No. 6. Thereupon 
respondent No. 6. applied. for review of 
the order passed by the Deputy Direc- 
tor of Education on tke ground that 
there was no power in him to dismiss 
the appeal in default which should 
have been decided on merit even if the 
appellant was absent. -The Dy. Director 
of Education accepted the contention of 
respondent: No. 6 and reviewed his ear- 
lier order and allowed the appeal of 
respondent No, 6 filed against the order 
of the District Inspector of Schools and 
directed his reinstatement to service. It 
may be mentioned: here that during the 
proceedings before the District Inspec- 
tor of Schools and in the appeal filed by 
respondent No. 6 the petitioner :Magan 
Ram Yadav was not a party.. During 
the period respondent No. 6 was under 
suspension and out of employment in 
consequence of the order passed by the 
District Inspector of Schools and during 
the pendency of the appeal before the 
Deputy Director of Education, the 
petitioner was appointed as librarian of 
the’.College first on a temporary and 
subsequently on probation. According 
to the petitioner during this period he 


completed his period of probation sasis- 


factorily and was confirmed as “he 
librarian of the College. In consequence 
of the order of reinstatement of‘ res- 
pondent No. 6 ` passed: by the Deputy 
Director of Education, the District 
Inspector of Schools directed that zhe 


services of the petitioner Magan Ram 
Yadav be terminated. and respond2nt 


Magan Ram v.. Dy. Director of Education (FB). 


. the approval 


> District Inspector 
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No. 6 be reinstated to the post. Res- 
pondent No. 6-claims that as a result 
of the order of the District Inspector 
of Schools, he rejoined the service ‘of 
the. College as a ‘librarian on the 7th 
October, 1974.. Aggrieved by the’ order 
passed by the Deputy Director of Edu- 
cation ‘on the appeal of. respondent 
No. 6 and. the consequential order of 
the District Inspector -of Schools direct- 
ing his reinstatement, the petitioner 
moved this Court under Art. 226 of 
the Constitution praying in substance 
for quashing the order of the Regional 
Deputy Director of Education and that 
of the District Inspector -of Schools 
directing reinstatement of respondent 
No. 6 of the service and’ termination of 
his own -service in consequence, 


3. When this petition came up for 
hearing before a Division: Bench of 
this Court, it was urged, as it. has been 
before. us, that the, Receiver appointed 


‘by this Court. who was functioning as 


the Committee of Management of. a. 
recognised institution was not- requir- 
ed either under the provisions of the 
U. P. Intermediate Education Act (here- 
inafter referred to as the Act) or. the 
Regulations framed thereunder to seek ~ 
of the District Inspector 
of Schools before either dismissing or 
removing- from service’ a librarian.,. It 
was contended that - while S. 16-G of 
the Act required approval of the Dis- 
trict Inspector of Schools. before | the 
services of.a teacher or head, of an 
institution could be terminated either 
by dismissal or otherwise there was. no 
requirement under the Act or the Regu- 
lations acting. as an impediment to the 
Committee of Management ordering the 
dismissal or removal from service of a 
librarian, It was urged that since there 
was no statutory requirement requiring 
the Receiver to.seek approval of the 
of Schools to his 
decision to terminate the services of 


respondent. No. 6, proceedings before 
the District Inspector of Schools as 
well as the appellate order by the 


Deputy Director of Education directing 
reinstatement of respondent No. 6 to 
the service of the College were with- 
out jurisdiction and of no legal conse- 
quences as far as, the services of the 
petitioner, who had beee appointed og 
probation and subsequently confirmed 
on his post was concerned, 


4, Learned counsel. for respondent 
No..6 supported the order passed by 
Oe a e 
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the Deputy Director of Education allow- 
ing his appeal and directing his rein- 
statement to the service by placing 
reliance on the Division Bench decision 
of this Court in Manager, Shanta Nand 
Swatantra Bharat Inter-College V. 
Kamala Rai (supra).- In this case a 
Division Bench of this Court took the 
view that R.:143 (i) of the Educational 
Code of Uttar Pradesh, 1958 edition 
required the Managing Committee to 
obtain the approval of the District 
Inspector of Schools to a decision for 
dismissal, removal or suspension of the 
services of a person on the clerical staff 
of a recognised College and that if the 
Inspector of Schools approves the pro- 
posal of the Managing Committee the 
order of approval would be tantamount 
to passing an order in an appeal against 
the clerk concerned and in such an 
event the clerk has a right of second 
appeal before the Deputy Director 
under the provisions of the Code ad- 
verted to above. If the view taken in 
this decision. is correct, no legal ex- 
ception can be taken to the proceedings 
before the District Inspector of 
Schools and the appellate order passed 
by the Deputy Director of Education, 
who have been impleaded as respon- 
dents in the writ petition. 


5-6, On the other hand, learned coun- 
sel representing the petitioner placed 
reliance: on another Division Bench 
decision of this Court in Dhata Inter- 
mediate College v. Brahma Nand Singh 
(supra) in which after considering cer- 
tain earlier decisions of this Court, it 
was held that R. 143 (i) of the Educa- 
_ tion Code was a mere executive 
instruction and could not be given the 
status of a statutory rule. In support 
of this view, reliance was placed on 
a Division Bench decision of this Court 
in Muslim Association, Kanpur v. 
Hamid Hussain (Second Appeal' No. 831 
of 1970 decided on '25-2-1972)* Though 
the decision in Manager, Shanta Nand 
Swatantra? Bharat Inter-College v. 
Kamla Rai (supra) was noticed by the 
Bench deciding Dhata Intermediate 
College v. Brahma Nand Singh, it ‘did 
not either specifically agree or dis- 
agree with the views expressed there- 
in but it has been clearly held therein. 
ås already stated, that R. 143 (i) of the 
Education Code was not statutory in 
‘character. The judgment of this Cour: 
in the case of Dhata Intermediate Col- 


“@ Reported in ILR (1972) 1 All 719, 
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‘lege is a well considered one and we 


do not consider it necessary to burden 
this judgment by repeating the reasons 
given therein in support of the con- 
clusion arrived at. As adverted to ear- 
lier, it has placed reliance for its con- 
clusion on a earlier Division Bench case 
decided by this Court. We are in Tes- 
pectful agreement with the view ex- 
pressed in Dhata Intermediate ‘College 
v. Brahma Nand Singh. Before the 
Bench which decided Manager, Shanta 
Nand Swatantra Bharat Inier-College v. 
Kamla Rai, it was not urged that para- 
graph 143 (i) of the Educational Code, 
U. P. had any statutory force and 
hence could nct create a right of appeal. 
With due deference to the learned 
Judges who decided: Manager, Shanta 
Nand Swatantra Bharat Inter-College 
v. Kamla Rai, we record cour dissent 
therefrom, if it was intended to lay 
down therein that by virtue of para- 
graph 143 (i) of the Educational Code,| ’ 
U. P. the Ccmmittee ` of Management 
of a College recognised under the Act 
was powerless to pass: an order ter- 
minating the services of a member of 
the clerical staff without the approval 


of the District Inspector of Schools 
and that an order of the -District 
Inspector of Schools according or 


withholding approval to such proposed 
action was appealable to the Deputy 
Director of Education, 


7. In this view of the matter, th 
conclusion is inescapable that the . Re- 
ceiver appointed by this Court who 
had all the powers of the Committee o 
Management of the College concerned 
could independently of any approval 
or otherwise of the District Inspector 
of Schocls take a decision to terminate 
the services of respondent No. 6 or to 
determine his services’ otherwise. It is 
further clear that the order of the Dis- 






the subject-matter of an appeal at the 
instance of respondent No. 6 under the 
provisions of R. 143 of the Educational 
Code. A right of appeal against an 
order sanctioned by law is plainly one 
that requires statutory authority and 
cannot be founded on executive direc- 
tions (See Het Ram v. Collector of Ali- 
garh, AIR 1941 Ali 355; Soorajmull 
Nagarmull v. State of West Bengal, 
AIR 1963 SC 393). 


8. In this view of the matter, nei- 
ther the proceedings before the District 
Inspector of Schools nor the order pas- 
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sed by. the Deputy Director of Educa- 
tion purporting to be exercising a 
power of. appeal against the order pas- 
sed by the District Inspector of Schools 
the consequential order passed by the 
District Inspector of ‘Schools direcfing 
reinstatement of respondent No, 6 and 
the termination of the services of the 

petitioner can be sustaired. 
9$. For the reasons given above, we 
allow this writ petition, quash the order 
of the Deputy Director © of Educa-ion 
dated 5th Sept., 1974 and the order of 
the District Inspector of Schools which 
was subject-matter of appeal betore 
the Deputy Director of Education as 
well as the order of the District Inspec- 
tor of Schools directing reinstatement 
to service of respondent No. 6 and the 
termination of the services‘of the peti- 
tioner. From the material on record 
before us it does not appear that the 
decision of the Receiver to terminate 
the services of respondent No. 6 was 
given effect to by its being commu- 
nicated to him. It will now be oper tc 
the Receiver or in the event of a pro- 
per Committee of Management having 
come into existence in the meanwhile 
to such Committee of Management to 
take such action as it may deem pro- 
.per on the basis of the findings re- 
corded by the Receiver and the dci- 
sion incorporated by him therein w-th- 
out any interference by  responcent 
No. 1 or by respondent No. 3. In the 
‘circumstances of the case, parties saall 
bear their own costs. - Interim ` orders; 

if any, are hereby vacated. 
Pctition ‘allowed. 


AIR 1980 ALLAHABAD 69 
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-U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947}, S.2 (ff) — 
Person occupying house under illegal 
allotment order — Mesne profits — 
Assessment, 





*(Against judgment and. decree of 
V. P. Mathur, Dist. J., Lucknow, D/- 
10-1-1975). 
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A ‘person who occupies an. accommo- 
dation under an allotment order which 
is subsequently cancelled is liable to 
pay mesne profits in accordance with 
present rental value of ‘property. Case 
law reviewed. - (Paras 14, 15) 

Even where the relationship of land- 
lord -and tenant. exists under U. P. 
(Temporary) Control of Rent and Evic- 
tion Act, 1947, it-is. permissible a 
possible under Section 3-A or 5 (4) of 


the Act for the landlord to get rent 
even at the rate prevailing .in the 
locality for ‘similar accommodation, 


which may be much more than ‘reason- 
able rent’ as defined under S. 2 (f). If 
this is permissible under the Act 
where the relationship of landlord and 
tenant exists, there is no reason to con- 
fine owner .of building to “reasonable 
rent” as defined. under Section 2 (f) 
while claiming mesne profits against 
an unauthorised occupant or trespasser. 
Obviously there is no question of any 
agreement taking place between an 
owner and a. trespasser or an allottee 
whom the owner does not accept as his 
tenant and whose allotment order he 
successfully challenges. The remedies 
provided under the Act for claiming 
tent at a higher rate than the reason- 
able rent prescribed under the Act 
also cannot be invoked by the owner 
because these remedies are available 
only -when the relationship of landlord 


and tenant exists either by virtue of 
contract or by . virtue of statute. To 
grant an, unauthorised occupant 

advantage over authorised occupant 


would be most unfair to the owner . of 
the property and would also be against 
public ‘policy and fair play.. 

(Paras 14, 16) 
Cases Referred: - Chronological Paras 
AIR 1977 SC 223 13 
(1973) Second Appeal No. 287 of 1973 


(All), Mst. Guilya: v. S m 


AIR 1971 -Madh Pra 120 T 
AIR. 1963 SC 1405 12 
AIR 1963 Al 248 11 
AIR 1963 All 249 10, 11 
AIR 1956 All 187 9 


M. K. Seth, for Appellant; Akhilesh 


Sahai and Zaheer Hasan, for Respon- 
dents. 
JUDGMENT:—' This ° appeal arises 


from a suit for possession and recovery 

of mesne profits and damages. The 

suit arose in the circumstances indi- 

cated hereinafter. Respondents. 1 and 
; e 


an 
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2 Mohammad Shuaul Islam and Smt. 
S. K. Islam are the owners of a house 


situate at Rana Pratap Marg. ‘This 
house was allotted in favour of the 
appellant Satya Sindhu Pande on 
21-10-1963, In pursuance of this allot- 
ment order he entered into possession 
of the property in dispute. This allot- 
ment order related to the entire house. 
On a writ petition filed by the owners 
this allotment order was quashed by 
this court on 2-11-1965. Thereafter an- 
other allotment order was passed on 
20-1-1966 in respect. of a portion of 
the house, This order was also quashed 
by this Court on 3-11-1970 on a writ 
petition filed by the owners. The 
owners thereafter filed suit for posses- 
sion and recovery of mesne profits and 
damages. The allegation of the owners 
was that the accommodation in ques- 
tion was never vacant so as to be 
available for allotment under the pro- 
visions of Section 7 of the U. P. (Tem- 
porary) Control of Rent and Eviction 
Act No. 3 of 1947 and therefore from 
the inception the occupation of Satya 
Sindhu Pande who entered into posses- 
sion in pursuance of the allotment 
order was, illegal and he ‘was therefore 
liable to pay mesne profits to them. 
These mesne profits were claimed at 
the rate of Rs, 525/- per mensem. 
Pendente lite and future mesne profits 
were claimed at the rate of Rs. 1000/- 
per mensem, In paragraph 17 of the 
plaint it was stated that the damages 
on account of illegal use and occupa- 
tion of the premises by the appellant 
was not less than Rs. 725/- per ‘men- 
sem. Thereafter in paragraph 18 it 
was stated that on account of their 
inability to pay court fee on higher 
amount the plaintiffs were claiming 
mesne profits at the rate of Rs. 525/- 
only. It was also pleaded that dur- 
ing his occupation of the -property in 
dispute the appellant caused damage to 
the building, trees and gardens and 
also removed seven fans costing Rs. 
1200/-, The total amount for which 
money decree was claimed under the 
various heads was Rs. 22,000/-. Decree 
for possession was also claimed over 
the property in dispute. : 


2. In the ahpve suit respondents 3 
and 4 had also been impleaded on the 
allegation that they had admitted their 
liability for payment of rent and 
damages arising out of the occupation 
of fhe building by the appellant. 
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3. The above suit was contested and 
it was pleaded that respondents 3 
and 4 were not liable for any of the 
reliefs claimed by respondents 1 and 
2. The rate at which the mesne - profits 
were claimed was also challenged. It 
was asserted in paragraph 17.of the 
written statement dated 12-1-1971 that 
the property in dispute had been con- 
structed prior to the year 1940 and 
was subject to the provisions of U. P. 
(Temporary) Control of Rent and Evic- 
tion Act No. 3 of 1947 and, therefore, 
plaintiffs-respondents could at the 
most get reasonable rent as defined 
under the Act. The damage to pro- 
perty, trees and gardens’ was denied 
and it was asserted that the fans had 
not been taken sway by the appellant 
but were still in tact in the building. 


4. The learned trial court framed 11 
issues. After trial he came to the 
eonclusion that the plaintiff respon- 
dents were entitled to possession over 
the property in dispute. He also came to 
the conclusion that the plaintiffs were 
entitled to mesne profits at the market 


‘rate prevailing in the locality. He was 


further of opindcn that the plaintiffs 
had succeeded in proving damage to 
the building and assessed Rs, 475/- as 
compensation therefor, He rejected the 
plaintiffs claim with regard to damage 


to garden and trees. He also found 
that the appellant had removed six 
D. C. fans each worth Rs. 172/-. He 
directed the appellant to return the 


fans within 1¢ days from the date of 
judgment failing which the appellant 
would be liable to pay the cost of the 


fans at the rate of Rs. 172/- per fan. 
He passed decree for possession and 
money as indicated hereinbefore. He 


also passed a decree for pendente iite 
and future mesne profits at the ‘rate 
of Rs. 1000/- per mensem. 


5. It is not disputed that the appel- 
lant has since vacated the accommoda- 
tion in dispute. In the present appeal, 


therefore, the dispute is ‘confined to 
the decree for mesne profits and 
damages. 


6. In respect of the decree for the 
sum of Rs. 475/- on account of dam-. 
age to property, the argument, of the 
learned counsel for the appellant was 
that the damage found by the learned 
Court below had occurred on account 
of normal wear and tear and, there- 
fore, the appellant could not be saddl- 
ed with liability in respect thereof. 
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The learned: Court below, on an assess- 
ment of the evidence on- record, came 
to the conclusion that the plaintiffs-re- 
spondents had successfully proved zhat 


the damage had been caused by the 
appellant himself . and; was not the 
result of natural wear and tear. The 
said assessment of evidence does not- 


appear` to be unjustified and, therefore, 
the decree for the sum of Rs._ stf- 
‘cannot be disturbed. 


7. The next argument: of the len 
ed counsel was that respondents with- 
in the period of ten days fixed by the 
learned Court, below oered to, recurn 
the fans but the plaintiffs did not ac~ 
cept the said fans. and, therefore, the 
decree in respect of the fans was liable 
to be’ set aside. This question would 
arise at the stage of execution. Whe- 
ther the appellant actually offered -to 
return the fans to the plaintiffs-re- 
spondents within the period fixed by 
the Court below will have to be prov- 
ed through evidence. At this stage I 
do not have the necessary evidence for 


resolving the .controversy one way or 
On. behal? of.. the plairtiffs 


the other. 
respondents it was denied that the fans 
were offered to be returned by the 
defendant appellant. 

8. The next argument of the. learned 
-counsel for the appellant was that the 
‘appellant did not get possession ver 
the entire. property which had been 
allotted to him and, therefore, he was 
‘not liable to pay - mesne profits in 


respect of the said entire accommoda~. 


tion. It is true that controversy in re~ 
spect of the matter was raised by the 
appellant and evidence was also -led 
to that effect but no issue was pressed 
on the plea. The controversy ‘was, 
however, dealt ` with by the learned 
Court below under issue No. 10. Usder 
this issue the learned Court below. weld 
that whatever persons remained in 
occupation after the appellant had 
taken possession of the property in 
pursuance of. the allotment order dated 
91-10-1963 their possession was with 
the leave and licence cf the defendant 
himself and, 
appellant. would be liable for payment 


of mesne profits in respect of the en- 
tire accommodation, This finding has 
not been challenged through any 


ground in the memorandum of appeal. 
As such I hold that the defendant 
appellant’ is liable for payment of 
mesne profits in respect of the entire 
accommodation, `- ot gi 
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9. The main -dispute in this appeal 
centered .. round the -rate at which 
mesne. ` profits were, to be decreed in 
favour of the plaintiffs-respondents. On 
behalf of the , appellant it was urged 
‘by his learned counsel Sri M. K. Seth 


` that Ext: .A-1 which was the certified 


extract of the assessment made by the 
Municipal Board, Lucknow, -in the 
year 1940 indicated that the entire 
building. was assessed. at the monthly _ 


‘rent of Rs. 100/- and that the’ propor- 


tionate rent of the accommodation 
which came in possession of the defen- 
dant was Rs, 40/- only. According to 
the learned counsel the appellant could, 
therefore, be compelled to pay mesne 
profits only at the rate’ of reasonable 
annual rent as defined under Section 
2 (f) of U. P. Act No. 3 of 1947. On 
the other hand the argument of the 
learned’ counsel for the respondent was 
that since the allotment order passed 
‘in’ favour of the appellant - had been 
found to be without’ jurisdiction no 
relationship of landlord and tenant 
came into.. existence between the ‘ap- 
pellant and the plaintiff-respondents 
and, therefore, the mesne profits could 
not be calculated on the, basis of the 
rent which might have been payable 
by a-tehant in accordance with the 
provisions of- U.-P.. Act No. 3 of 1947. 
In support of his plea that mesne’ pro- 
fits could be - claimed only. in accord- 
ance with the reasonable annual rent 
defined under U. P, Act. 3 of 1947, the 
learned counsel placed reliance upon a 
Division Bench decision of this Court 
in Dwarka Prasad v. Central Talkies, 
Collectorganj, Kanpur, (AIR 1956 All 
187). This case is clearly distinguish- 
able. This was a case between land- 
lord and ‘tenant, The landlord after 
terminating the tenancy of the tenant 
filed suit for ejectment and recovery of 
arrears of. rent and damages for use 
and occupation for the period . sub- 
sequent to the termination of tenancy. 
The rent in that case was payable at 


the rate of Rs. 550/-"per mensem. The 


claim of the plaintiff was that after the 
tenancy had been terminated he was 
entitled to damages at the market rate 
of rent which according to him was 


‘Rs. 1,500/- per month. It was on these 


facts that the Division. Bench observed 
that the amount _ which the landlowd 
could be said to get from the premises 
would be. equal to the maximum per- 
missible rent under the Control of Rent 
and. Eviction Act and that he was ert 
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entitled to anything more under the 
guise of damages on the alleged basis 
of high offers of rent’ to him by. per- 
sons who may not have any chance of 
getting an allotment made in their 
favour. It is to be: noticed that by 
mere termination .of tenancy, 
tenant does not become a trespasser. 
His status after the termination of ten- 
ancy is that of a tenant holding over. 
In respect of premises to which the 
provisions. of U. P. Act No, 3 of 1947 
applied, the tenant even after termina- 
tion of tenancy could not be forced to 
vacate the tenanted premises. The Act 
provided certain conditions under which 
alone the tenant could be asked to 
vacate the accommodation. Thus after 
the termination of tenancy the status 
of the tenant became . that of a statu- 
tory tenant and he became liable to 
ejectment only when the conditions 
prescribed for ejectment under the 
Act were fulfilled. These conditions are 
prescribed under S. 3 (1) (a) of the: said 
Act. Where those conditions were not 
fulfilled the landlord was required - to 
obtain permission from the District 
Magistrate: for filing suit for ejectment. 
The Act did, not anywhere prescribe 
that on termination of tenancy . the 
tenant holding over or the statutory 
tenant would become liable : to pay 
mesne profits at a rate higher than the 
rate at which he was paying rent or 
reasonable annual rent. I am, there- 
fore, of the opinion that the decision 
of this Court relied upon by the learn- 
“ed counsel for the appellant is of no 
assistance to him, 


10. As against the above decision 
the learned counsel for the plaintiff- 
respondent relied upon a single Judge 
decision of this Court reported in 
Chiranji Lal v. Kunwar Prasad, (AIR 
1963 All 249). In this case it was held 
that when a tenant refused to vacate 
the accommodation : after , his tenancy 
was terminated he became trespasser 
and was liable to pay _ landlord the 
mesne profits which were to. be asses- 
sed according to the reasonable. market 
value of the premises. This was. also a 
case of landlord and tenant and has, 
therefore, no applicability to the facts 
of the present case. It may also be 


pginted out that. this case is in, direct _ 


conflict with. the Division Bench - case 
_ referred to above: It appears that the 
Division. Bench case was not brought 
to the notice of the learned Judge who 
degjded-.Chiranji Lal's case. -. S 
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11. The learned counsel for the- 
plaintiff-respondents then relied upon 


the decision rendered by the learned 
Judges of the Madhya Pradesh High 
Court in the case of Shyamacharan 
Raghubar Prasad ‘Tiwari v, Sheojee 
Bhai Jairam Chattri, (AIR 1971 Madh 
Pra 120). In this case relying upon the 
single Judge decision of this Court the 
learned Judges af the Madhya Pradesh 
High Court held that the correct rate 


-of mesne profits against a person whose 


tenancy had been terminated was mar- 
ket rental value of the property and 
that controlled or standard rents which 
are for benefit of a lawful. tenant would 
not be allowed against unlawful posses- 
I have already indicated that the 
single Judge decision was contrary’ to 
the earlier Division Bench decision. In 
the Judgment the learned Judges of 
the Madhya Pradesh High Court have 
referred to the: single Judge decision 
as: having been’ given in the case of 


. Chandra Shekhar v. Gopi Nath, (AIR 


1963. All 248). Perhaps the reference 
has been wrongly- mentioned by the 
learned Judges. The proposition relied 
upon has not -:been laid down in the 
case of Chandra Shekhar v. Gopi Nath,- 
but has been laid down in the case of 
Chiranji Lal v. Kunwar Prasad. The 
case of Chandra Shekhar is reported in. 
AIR 1963 All-.248 while the case of 
Chiranji Lal is reported in the same 
.volume at p. 249. In view of the Divi- 
sion Bench authority of this Court I 


„am unable to: follow the dictum laid 
down by the learned Judges of the 
Madhya Pradesh High Court. It may 


also be stated that the said case is dis- 
tinguishable on facts also as it was a 
case between landlord and tenant whose 
tenancy had teen terminated, A tenant 
whose tenancy has been terminated 
continues to have certain protections 
under the Acts relating to control of 


ejectment. Therefore the principles - 
applicable te cases between landlord 
and.tenant cannot: be applied in the 
case of a person who is a complete 


trespasser fromthe very beginning. 


12. The next case relied upon by the 
learned counsel for the respondents is 
reported in AIR 1963 SC 1405, Fateh 
Chand v. Balkishan Dass. The question 
as to the rate. at which. mesne profits - 
may. be awarded has .been dealt with 
in-para 17 of the. judgment at pages 
1412. and 1413. . This- was riot a case.. 
between a landlord and a. tenant... On.. 
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behalf of the ` person 
mesne profits were cleimed it was 
contended before their Lordships -of 
the Supreme Court that the mesne 
profits could not be decreed at a rate 
more than the standard rent of the 
property. assessed under the Delhi and 
Ajmer Merwara Rent Control Act of 
1947 which was applicable to the pro- 
perty in dispute. On the other hand on 
behalf of the plaintiff who had claimed 
mesne profits it was contended that the 
mesne profits were to be calculated at 
market rate. Their Lordships did mot 
go into the controversy because there 
was no evidence regarding the standerd 
rent payable under the Delhi and 
Ajmer Merwara Rent Cortrol Act. Thair 
Lordships accordingly confirmed the 
decree which had been -passed by fhe 
Subordinate Judg2 which was not based 
upon standard rent defined under the 
Act. This authority also is of no assist- 
ance to the learned  ccunsel for 
plaintiff-responderits inasmuch as the 
controversy which arose before th2ir 
Lordships was not decided. 


against whem 


13. The next case relied upon by the 
learned counsel for the plaintiff-respcn- 
dents is, Dalhousie Properties Ltd. v. 
Sooraj Mull Nager Mull, (AIR 1977 SC 
223). This was a case between landlcrd 
and tenant. The plaintiff had claimed 
mesne profits for the period subsequent 
to the date of termination of tenancy at 
the present rental value of the pre- 
mises and not at the rate of rent ecn- 
tracted between che parties. The tr.al 
Court had taken the view that the rent 
payable under the Rent Act should 
determine the rate of future meme 
profits also. Before the trial Court the 
plaintiffs had tried to bring on reccrd 
evidence of the existing rent in the 
locality but opportunity in that behalf 
was denied to them. The plaintiffs had 
moved an application for the issue of 
a commission for the purpose and this 
application was not disposed of and the 
suit was decided. .On appeal the Hizh 
Court confirmed the judgment aad 
decree passed by the trial Court. Ee- 
fore their Lordships of the Supreme 
Court it was urged thet the plaintiff 
was entitled to decree at the rate pre- 
vailing in the locality and, therefore, 
the learned trial Court was in error in 
not issuing commission ‘ard thereby ce- 
priving the plain-iff-appellant of oppcr- 
tunity of proving the prevailing market 
rent in the locality. Their Lordships 
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of the. Supreme Court’ allowed ‘the 
appeal observing that - the plaintiff was 
entitled to prove the. existing rent in 
the locality. The controversy that was 
raised, whether the existing rent would ` 


‘determine the future mesne profits ` or 


the rent permissible under the Rent 
Act would govern the future mesne 
profits was not specifically decided but 
it is obvious that if their Lordships had 
taken the view that future mesne profits 
were to be payable in accordance with 
the rent payable under the Rent Act 
there was no question of allowing the 
appeal and remanding the case to the 
trial Court in order to afford opportu- 
nity to the plaintiff to prove the exist- 
ing rent in the locality. This judgment, 
therefore, does indicate that their Lord- 
ships of the Supreme Court were of 
the view that the rent permissible 
under the Rent Act would: not neces- 
sarily determine the ‘rate of mesne 
profits and ‘that the present rental value 
of the property would determine the 
rate at. which mesne profits were to 
be awarded to the owner of the build- 
ing against a person in wrongful posses- 
sion thereof. 


14. Similar question arose before me 
in Second Appeal No. 287 of 1973 (Mst. 
Guriya v. Sheoraj- Singh) and I had 
taken the view that a.person who oc- 
cupies an accommodation nd obtains 
an allotment under which is subsequent- 
ly cancelled is liable to pay mesne 
profits in accordance with the present 
rental value of the property. To hold 
otherwise would be to giva an unau- 
thorised occupant or trespasser an 
advantage over an authorised occupant. 
Section 5 (1) of the U.P, Act 3 of 
1947 provides that the | rent payable 


‘for an accommodation to which the Act 


applied shall be such as may be agreed 
upon between the landlord and ithe 


tenant. There is no provision in the 
Act prescribing that the agreed rent 
cannot exceed the reasonable rent 


defined under S. 2 (f). Where the land- 
lord and the tenant are unable to agree 
upon the rate of rent either of them 
can move the District Magistrate under 
S. 3-A for declaration of the reason- 
able rent. The rent declared or deter- 
mined under S, 3A is subject to the 
result of the suit, if any, filed either. 
by the landlord or the tenant under 
S. 5 (4); this is ` provided ‘under sub- 
sec. (3) of S. 3-A. In suit under Sec- 
tion 5 (4) it is permissible for the land- ` 
lord to allege .and prove that the 
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reasonable rent for the accommodation 
is inadequate . and if the Court finda 
that the allegation is correct, then sub- 
ject to the conditions prescribed under 
the sub-section the Court can enhances 
the rent. It would thus be seen that 
under the provisions of the Act it is 
permissible and possible for the land- 
lord to get rent at a rate higher than 
the reasonable rent defined under Sec- 
tion 2 (f). In fact it is possible for ths 
landlord to get rent even at the rata 
prevailing in the locality for similar 
accommodation 
more than the reasonable rent defined 
under the Act. If this is permissible 
under the Act where the relationship of 
landlord and tenant has come into exist- 
ence, I see no reason to confine th3 
owner of a building to reasonable rent 
defined under S. 2 (f) while claiming 
mesne profits against an unauthorised 
occupant or trespasser. Obviously ther? 
is no question of any agreement taking 
place between an owner and a tres- 
passer or an allottee whom the owner 
does not accept as his tenant and whose 
allotment order he successfully chal- 
lenges, The remedies provided under 
the Act for claiming rent at a higher 
rate than the reasonable rent pre 
scribed under the Act also cannot b2 
invoked by the owner because those 
remedies are available only when th? 
` |relationship of landlord and _ tenant 
exists either by virtue of contract or 
by virtue of statute. To grant an un- 
authorised occupant an advantage over 
authorised occupant would be most un- 
fair to the owner of the property and 
would also be against public policy 
and fair play. 


15. In view of the above I am of the 
opinion that the plaintiff-respondents 
are entitled to mesne profits from the 
appellant in accordance with the ren- 
tal value of the property during the 
period the defendant-appellant remain- 
ed in occupation of the property. It 
has now, to be seen whether there is 
any reliable evidence on record to 
prove the rental value of the property, 
during the period the appellant remair- 
ed in occupation of the property. On 
behalf of the plaintiff-respondent one 
of the plaintiffs namely Smt. S K. 
Islam entered the witness box . as 
P. W. 4. In her examination-in-chief 


she stated that the property in dispute 
could be let out at Rs. 700/- or Rupees 
@00/- per month when the defendant 


Satya Sindhu Pandey v. Mohd. Shual Islam 


which may be much ` 


A.I. R. 


illegally occupied the same. She fur- 
ther stated that houses in the neigh- 
bourhood were let out. She mentioned 


in respect of two such houses only. One 
of such houses was owned by Sri A. B. 
Tantra and another by one Mr. Sinha. 
In respect of half portion of Mr. 
Tantra’s house she stated that the same 
was let at Rs. 450/- per mensem, This 
half portion -was stated to be contain- 
ing three big rooms and one small room 
and a small kitchen. The upper flat of 
Sri Sinha’s house was said to have 
been let out at Rs. 700/- per mensem. 
This flat was said to contain 4 rooms 
and a kitchen. Portions of another house 
known as Mustafa Lodge were also 
alleged to have been let out. One por- 
tion was alleged to have been let out 
at Rs. 700/- per month. Neither Sri 
Tantra nor Sri Sinha nor the owner 
of Mustafa Lodge was produced in the 
witness-box. The tenants to whom the 


‘accommodation had been let out were 


also not produced in the witness-box. 


The receipts for payment of rent by 
them were also not. summoned. Her 
cross-examination. revealed that the 
construction of Sri Tantra’s house 
started in the year 1940 and was com- 
pleted in the year 1951. Thus Sri 


Tantra’s house was a new construction 
and was not subject to the provision of 
U.P. Act-No. 3 of 1947. The other two 
houses which she had referred to in 


her examinaticn-in-chief were admitted 


by her to have been constructed even 
after Sri Tantra’s house. Her cross- 
examination further revealed that the 
accommodation which she had described 
in the houses had been disclosed to- her 
by Sri Tantra or Sri Sinha and that 
she had herself not seen the accommo- 
dation which had been let out at the 
rents alleged by her. Her source of 
knowledge regarding the rent was also 
either by Sri Tantra or Sri Sinha. This 
evidence was obviously hearsay and 
could not be relied- upon. In respect of 
the house itself she stated that the 
same had never been let out before. 
She did not claim to have let out any 
other accommodation on the basis of 
which it may be possible to hold that 
she could. be a competent witness to 
depose with regard to the prevailing 
rent in the locality. Thus the evidence 
of P. W. 4 Smt. S. K. Islam does not 
prove the prevailing rent in the loca- 
lity. The next witness upon which 
reliance was placed by the learned 
counsel for the plaintiff respondent is 
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Hukum Bahadur Singh (P...W. 2). Tois 
witness claimed to have contacted ‘the 
defendant ‘appellant for taking the pze- 
mises in question - for accommodating 
the marriage party (Barat). which was 
to come in connection with: the marri- 
age of his daughter in May 1964.. Ac- 
cording to this witness the appellant 


demanded Rs. 500/- as charges for the. 
This de~- 


stay of the marriage party. 
mand appeared to the witness to be ex- 
cessive and he, therefore, did not teke 
the premises for the purposes, He geve 
details of the accommodation and 
stated that in 1964 the said accommo- 
dation could -be let out for Rs. 700/- or 
800/- per month. He also stated that 
Rs. 500/- was demanded for four days. 
He deposed that when he told the 
appellant that the demand was on fhe 
higher side the. appellant told-.him that 
Rs, 500/- was the rate at which it was 
given previously. for similar purpose. 
In cross-examination this witness 
mitted that he did not know the year 
of construction of the building and 
that he never. rented any house in 
1964 or 1970 on Rana Pratap Marg. He, 
however, stated that he had his own 
house at Mahanagar -which he was 
letting out. On the basis of .this let- 
ing out of his. Mahanagar house he 
claimed that he could assess the -rent 
of the property -in dispuze in the year 
1964. . This witness appears to be an 
entirely got-up witness and his testi- 
mony cannot be. relied upon. It may 
further be pointed out that charges tor 
the stay of Barat are special charges 
and .cannot be equated to rent prevail- 
ing in the locality. As such letting 
value of the property in dispute depos- 
ed to by this witness cannot be zc- 
cepted, : 


In view of the above, although, 
the legal position has been decided in 
favour of the ` plaintiff respondents, 
they will not be entitled to rent at the 
present rate for, want of evidence. In 
the absence of evidence relating to rent 
prevailing in the locality there is 
alternative but to decree the respon- 
dents suit on the basis of the evidence 

ished by the assessment for the 
year 1940 (Ex. A-1) On behalf of the 
appellant it was contended that the 
said assessment related to the entire 
house. The rental value- of the pro- 
perty as mentioned in Ex. A-1 is Bs. 
100/- per month. The learned court 
below found that the entire house came 
in possession of the appellant. . Thus 
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the mesne profits will -have to be 
determined on the basis of the: rental 
value as disclosed in Ex, A-1-for the 
entire accommodation, Under Section 
2 (£) of U. P. Act III of 1947 reason- 


‘able annual rent has been defined as 


follows:— l 
“2 ($. — “reasonable annual rent” 
means as respects any accommodation 


which is separately assessed its munici- 
pal assessment plus 25 per cent. there- 
on, and if the accommodation is only 
a part ofa building which is not sepa- 
rately assessed, the proportionate 
amount of the municipal assessment of 
such building plus 25% thereon.” f 

17. Ext. A-1 is of the year 1940 
indicates’ ‘that the accommodation ` in 
dispute had been constructed before 
July 1, 1946 (sic). Since Ex. A-1 is in 
respect’ of the entire house in dispute 
and I have already held that entire 
‘house ‘came in possession of the appel- 
lant, the reasonable annual rent has to 
be determined in accordance with cla- ' 
use (1) of Section 2 (f). Applying this 
clause 25 per cent. is to be added to 
Rs. 100/-. Thus the reasonable monthly 
rent of the accommodation would be 
Rs, 125/- per mensem. The- plaintiffs 
filed suit on 23-12-1970. They would 
be entitled to mesne profits only for 
the period of three years preceding 
that date. Thus, the mesne profits can 
be decreed only for the period 23-12- 
1967 to 23-12-1970 apart from the pen- 
dente -lite and future mesne profits. 
Mesne profits for the last three years 
at the rate of Rs. 125/- per month 
come to Rs. 4500/-. 


18. In view of the above, the ap- 
peal is allowed and the judgment and 
decree of the court below is modified. 
The plaintiff respondents claim for 
mesne profits would stand‘ decreed for 
the sum of Rs. 4500/- only. The plain- 
tiffs respondents will be entitled to 
pendente, lite and future mesne profits 
till the. date they obtained possession 
of the premises in question at the rate 
of Rs. 125/- per month on payment of 
additional. court-fee on the execution 
side. Rent of the decree granted to 
the plaintiff respondents by the learn- 
ed trial court is not disturbed. In the 
circumstances of the case the costs of 
this appeal shall be easy, The costs 
of the trial court shall be proportionate 
to the success of the  plaintiff-respon- 
dents, 

Appeal partly allowed. 
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AIR 1980 ALLAHABAD 76 
S. D. AGARWALA, J. 

Roop Narain and others, Petitioners 
v. Radha Mohan Katiyar and others, 
Respondents. 5 

Civil Mise. Writ 
D/- 14-9-1979. 

U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 21, R. 15 (2) — Release of 
tenanted house — Application by land- 
lord maintainable though not signed by 
co-owner, 

There is a difference between being a 
landlord and a co-owner.” Rule 15 (2) 
of the Rules only requires that the 
application should be signed by all the 
co-landlords and not by all the co- 
owners. In the circumstances Rule 15 
(2) of the Rules was. fully complied 
with. 1978 All Rent Cas 408 and 1979 
Al LJ 862, Rel. on. (Para 5) 
Cases Referred: . Chronological Paras 
“1979 (UP) RCC 329:1979 AN LJ Boa 


No. 1871 of 1977, 


1978 All Rent Cas 408 ` 4 


K. M. Dayal, for Petitioners; P: C 
Goutam, for Respondents. 


GRDER:— This is a petition under 
Article 226 of the Constitution of India 
challenging the order dated 18th Aug. 
1977 passed by the Additional Distric: 
Judge, Kanpur. 


2. Briefly the facts giving rise to 
the present petition are that Roop 
Narain and Munna Lala moved an ap- 
plication for release of house No. 
103/280, Colonelganj Kanpur. Radha 
Mohan Katiyar is the tenant. Santosh 
Kumar is the third co-owner of 
the said property. The application 
was moved . by petitioners Nos, 1 and 
2 and Santosh: Kumar was made a pro 
‘forma opposite party as he was the 
co-owner of the said property. The 
prescribed authority, after considering 
the material on , record, held tha: 
the need of the landlords was genuine 
and as such the release application was 
allowed by order dated 28th May 1977, 
Radha Mohan Katiyar filed an appeal 
against the said order dated 28th Mar 
1977. The appeal was allowed on the 
technical groupd that the application 
Minder Sec. 21 of the U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act, 1972, hereinafter 


referred to as the Act was not main~’ 
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tainable as Santosh Kumar was not ‘an 
applicant and the application was bar- 
red by Rule 15 of the Rules framed 


under the Act, hereinafter referred to 
as the Rules. 


3. Learned counsel for the. peti- 
tioner has submitted that Rule 15 sub- 
clause (2) of the Rules was merely 
directory and as such the mere non- 
compliance thereof does not entitle the 
court to reject the application. His 
second submission is that petitioners 
Nos. 1 and 2 were the landlords, San- 
tosh Kumar was only a co-owner, and 
as such it was not necessary that he 
should also have signed the application 
under Section 21 of the Act. I have 
heard learned counsel for the parties. 

4. In support of the first submission 
learned counsel has relied on two cases 
of this court: (1): Yogesh Saran v. 
Jyoti Prasad 1978 All Ren Cas 408, 
K. C. Agarwal, J. has held that mere 
omission to sign the application by all 
the landlords is only of a formal cha- 
racter and an application made by a 
landlord cannot. be rejected on the 
said basis. (2) Girraj Singh v. Third 
Addl. Dist. Judge, 1979 (UP) RCC 329, 
A. N. Verma, J. has held that Rule 
15 (2) applies only to those cases where 
all the co-landlords' have joined in 
making of the application and the ap- 
plication has to be signed by those co- 
landlords who make the application 
and not by the  non-petitioning land- 
lords also and the other landlords can 
be made as pro forma respondents. The 
principles laid down in the above two 
cases fully apply to the instant case. 


§ There is an additional circum 
stance in the present case. In the peti- 
tion under Sec. 21 of the Act it was 
categorically stated. that the petitioners 
Roop’ Narain and Munna Lala alone 
were the landlords. Santosh Kumar was 
no doubt a co-owner and was made a 
pro forma respondent in the application 
There is a difference between being a 
landlord and a co-owner. Rule 15 (2) 
of the Rules only requires that the 
application . should be signed by all the 
co-landlords and not by all the co- 
owners, In the circumstances Rule 15) 


(2) of the Rules was fully complied 
with. : 
6. There is yet another material 


circumstance in this case, namely, that 
Santosh Kumar had also moved an 
application supported by an affidavit 
before the prescribed authority that ha 
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was supporting the application under 
Section 21 of the Act. Even if ior 
some reason ‘there was some defect in 
the application when it was moved -he 
said defect was cured when an appli- 
cation was . moved supported by. an 
affidavit by Santosh Kumar. 


1. In view of the above the sub- 
missions made by the learned counsel 
has substance. 


8. In the 


result I allow the peti- 
tion, quash the order passed by zhe 
Additional District Judge, Kanwur 


dated 18th August 1977 and direct -he 
Additional District Judge to decide ~he 
appeal afresh in- accordance with law. 
In the circumstances the parties are 
directed to bear their own’ -costs. 

< Ordered accordingly, 


AIR 1980 ALLAHABAD 77 
SATISH CHANDRA, C. J. 


M/s. Jupiter Chit Fund (Private) Ld, 
Kanpur, Applicant v. Dwarika Dhish 
Dayal and others, Respondents. i 

Civit Revn. No, 219 of 1977, Dj/- 
20-3-1979.* . 


-Civil P. C. (1908) (as amended by 
Act 104 of 1976), S. 115 (as amenċed 
by U. P. Civil Laws (Amendment) act 
of 1973) — Revision — Amended s2c- 
tion. is confined to cases arising out of 
original suits and proceedings under 
Ss. 14 to 17, 20, 21, 32 to 34 of Arbi- 
tration Act are not in nature of suit — 
Hence revision petition against revi- 
sional order setting aside arbitration 
award is not maintainable — Such 
petition admitted: on 31-1-1977 is eut 
of purview of: Central Act 104 of 1976 
(amending the Code and coming into 
effect from 1-2-1977)’ since by its S2ec- 
tion 97 (2) (0) the amendment to S=c- 
tion 115 is inapplicable to pre-amend- 
ment Act revisions. 1978 All Ly 176, 
Foli. (Arbitration Act. (1940), Ss. 14 to 
17, 20, 21, 32 to 34). ; 

(Paras 2,3 and 4) 
Cases Referred: Chronological Paras 
1978 All LJ 176 ai l 2 

Prabodh -Gaur, for Applicant; V. K. 
Barman and S. C. Tripathi, for Re- 
spondents. f 


aeaa aaa 
*(Against order of Prahlad Narain, znd 


Addl. Dist.: J., Kanpur, D/- 28-9-19"6,) 
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ORDER:— This revision under Sec- 
tion 115 of the Code of Civil Procedure 
is directed against an order passed by 
the Additional District Judge, Kanpur, 
allowing a révision and setting aside an 
arbitration award. The revision was 
filéd in this Court on January 31, 1977 
and the same day it was admitted and 
connected with other similar revisions. 
Notice was directed to issue on that 
day. . 
2. The valuation of the subject-mat- 
ter of the revision was below Rupees 
20,000/-: Learned counsel for the oppo- 
site parties have raised a preliminary 
objection that the revision was not 
maintainable in this Court. In support, 
reliance was placed upon Indian Oil 
Corporation v. Kishore: Bandhu (1978 
All LJ 176) In that case, a Division 
Bench held that a case arising out of 


a proceeding under Section 20 of the 
Arbitration Act is not amenable to 
revision under Sec. 115 of the Civil 


P. C. as amended by the U. P. Civil 
Laws (Amendment) Act, 1973 because 
S. 115 as so amended .was confined to 
cases arising out of original suits, Pro- 
ceedings under Sections 14 to 17, 20, 21, 
32, 33, and. 34 of the Arbitration Act 
are not proceedings in the nature of a 
suit. This decision squarely applies to 
the present case. 


3. Learned counsel for the appli- 
cant relied upon Section 115 of the 
Civil P. C. as amended by the Cen- 
tral Act No. .104 of 1976 which came 
into force on February 1, 1977. The 
Central Act is not helpful because 
clause (o) of Section 97 (2) makes the 


amendment made to Sec. 115 of the 
Civil P. :C. under Sec. 43 of the 
Amending Act No. 104 of 1976, in- 


appliable to revisions which had been 
admitted after preliminary hearing be- 
fore the commencement ‘of the Act of 
1976. The Act of 1976 came into force 
on February 1,1977. Therefore amend- 
ments made by it to Sec. 115 of the 
Civil P. C. were inapplicable to revi- 
sions pending on that date. The pre- 
sent revision was admitted on January, 
31, 1977. Hence it was outside the pur- 
view. of the Central Amending Act, — 


4. In the result, the revision is 
dismissed as not maintainable in 'this| 
Court, : No order as to costs, . 

Petition dismissed, 
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SATISH CHANDRA, C. J. AND 

YASHODA NANDAN, J. 

Raj Narain Jain, Petitioner -v. 
Sukha Nand Ram 
Respondents. 

Civil Misc. Writ Petn. No. 
1975, D/- 18-8-1979. 

(A) Transfer of Property Act (1882), 
S,108 — Landlord and Tenant — Lease 
deed providing that tenant shall not 
be liable to ejectment except on 
ground of arrears of rent for one year 
— Covenant is one running with the 
land and is binding on purchaser at 
court auction. Case law discussed. 

(Paras 7, 13, 14, 17) 

(B) T. P. Act (1882), S. 40 — Scope. 


Section 40 deals with easements and 


Firm 
Narain and others, 


1553 of 


restrictive covenants as distinguished 
from covenants running with the land. 
(Para 15) 


(C) U. P. Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972), S. 21 — Lease deed pro- 
viding that tenant: shall not be liable 
to ejectment except on ground of arre- 
ars of rent for one year — Appli- 
cation for eviction on ground of land- 
lord’s personal need cannot succeed. 


The contention that because of the 
statutory provision contained in Sec- 
tion 21 (1) (a) which entitled the land- 
lord to obtain an order of eviction of 
his tenant on the ground of his per- 
sonal need, the covenant which restrict- 
ed the right of the lessor to evict his 
tenant only on the ground of non-pay- 
ment of rent for a year stood oblite- 
rated is without substance. Section 2- 
does not prohibit a landlord from en- 
tering into a covenant by which the 
landlord confined his right to obtain 
eviction of his tenant on a certain 
specific ground, such as arrears of. ren? 
for a year and relinquished his righ: 
to evict him on any other ground in- 
cluding his personal need. In the T. P. 
Act there was no restriction with re- 
gard to the grounds on which the land- 
lord could obtain eviction of his tenant, 
except such as those to which the par- 
ties might have agreed. The effect o- 
U. P. Act is that the landlord’s right 


to obtain the eviction of his tenant has 
become confimed to certain specified 
grounds.. It is clearly open to the 


landlord to waive even such rights and 
confine his rights to evict his tenant 
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on conditions specified in the agree- 
ment of the lease. There is no ele- 
ment of public policy involved in- the 
landlord waiving such rights as have 
been left intact io him by the provi- 
sions of U. P. Act, AIR 1971 SC 2213 
Rel, on; AIR 1959 SC 689, Disting. 
(Paras 18, 21) 


Cases Referred: Chronological Paras 


AIR 1971 SC 1201 17 
AIR 1971 SC 2213 19 
AIR 1986 SC 1758 19 
AIR 1959 SC 689 18 
AIR 1953 Ail 449 3 
ILR (1953) 1 Cal 34 7, 8 
(1948) 2 KB 1: (1948).1 All ER 758, 


Breams Property Investment Co, v. 


Stroulger 6, : 
AIR 1933 Cal 506 
AIR 1931 All 277: 1931 All LJ 273 oe) 
AIR 1928 Nag 223 Fe 
ATR 1923 Cal 679 8 
AIR 1922 PC 393 i 
AIR 1921 Bom 161 
(1918) 47 Ind Cas 428: AIR 1919 Cal 
607 © 17 
(1911) 12 Ind Cas 155 (Cal) 17 
(1907) ILR 34 Cal 223 > 17 


(1883) 22 Ch D 769: 48 LT 654, e 
v. Norton 


YASHODA NANDAN,  J.:— Ai 
petition which should normally have 
been decided by a learned single Judge 
is before us since when it came up for 
hearing before N. D. Ojha, J. he was 
of the opinion that the questions in- 
volved in the case were -of considerable 
importance end not free from difficulty 
and he consequently thought it desir- 
able that it may be decided by a Divi- 
sion Bench. 

2. The material facts giving rise to 
this petition are that previously. one 
Manohar Lal and Nirmal Kumar were 
the owners and landlords of the pre- 
mises in dispute. At a court auction 
the petitioner ..purchased the property 
in question. By means of registered 
deed dated 20th March, 1948 the then 
landlords had leased out the premises 
to the tenants-opposite parties. One of 


the : terms of the registered lease 
deed was that. the tenants shall 
not be liable to ejectment at the 
instance of the landlords, except 
on the ground that they were 
in arrears of rent for a full year. 


Having stepped into the shoes of the 
landlords, the petitioner applied under 
Sec. 21 of the U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
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tion) Act, 1972, hereinafter referred to 
as the Act — before the Prescribed 
Authority ‘for an order of eviction Jf 
the tenants-opposite _ patties from the 
building under their tenancy. . They 
resisted the petitioner's claim by rais- 
ing a preliminary legal objection ‘to 
the effect that by reason of Sec. 21 4) 
of the Act, the petitioner-landlord had 
_no right. to obtain an order for their 
eviction, The Prescribed Authority’ held 
that under the terms of the lease, tre 
opposite parties could be evicted only 
if one year’s rent remained unpaid 
and there was no provision in the 
registered lease deed ‘under which ev-c- 
tion could be ordered on the ground 
of the landlord’s personal need, The 
Prescribed Authority consequently ' ip- 


held the objection of the opposite per- - 


ties and rejected the application under 
Sec. 21 holding that it was not legally 
maintainable, The petitioner preferred 
an appeal against the order of the Pre- 
scribed Authority which was dismissed 
by the learned 
trict Judge, Kanpur. Aggrieved by tae 
orders passed by the Prescribed Autho- 
rity and the learned Third Additioral 
District Judge, Kanpur, 
had filed this writ petition praying ‘for 
a writ, direction or order in the -nature 
of certiorari quashing the orders dated 
18th May, 1978 and 28th September, 
1974 pale by PRO paries Nos. 2 
and 3. 


3. Before the jenmi single Judge, 
the orders passed by the authorities 
under the Act were supported by tae 
tenants-opposite parties, who contended 
that under the terms of the lease dated 
20th March, 1948 they were not liatie 
to be ejected from the accommodation 
in question .except on the ground of 
non-payment of rent for full one year. 


It-was urged that the provision in the. 


lease deed which gave immunity to 
the, tenants from being evicted fran 
the premises. leased to them except 3n 
the ground of default in payment of 
rent for a year was a covenant run- 
ning with the land and the petitioner 
who was the — successor-in-interest of 
the previous landlords was bound 3y 
that covenant. On behalf of the pezi- 
tioner, it was urged by the learnad 
Gounsel that the law regarding coven- 
ants running with the land was codi- 
fied in the T. P; Act and since in view 
of Sec. 2 (d) thereof the- provisions of 
this Act save as provided by Sec. 57 
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and Chap. IV thereof did not apply to 
a purchaser vat a court auction,. the 


- petitioner was not bound by the afore- 


said term of the lease even though the 
covenant- contained . therein may. be one 
running with the land. . It was further 
urged that if the main provisions of 
the T. P. Act do-not apply the prin- 
ciples thereof also. could not apply and 
in support- of his contention, reliance 
was placed. by the learned counsel for 
the petitioner on the decisions of this 
Court in Nannu Mal v. Ram Chander 
(AIR 193, All 277). and: Lalta Prasad 
v. Brahmanand (AIR 1953 All 449). 
‘Another: submission made in the alter- 
native before the learned single Judge 
by the counsel for the petitioner was 
that assuming that.the term of the 
lease was: binding : on the petitioner, 
‘its . legal: ‘efficacy had been obliterated 
by the .statutory provisions contained 
in Section 21 of the Act inasmuch as 
the said section entitled the petitioner 
to evict the tenant in case he. bona fide 
needed the accommodation for his own 
use.- The term in‘ the lease deed, 
was submitted,” . being in conflict’ with 
Section ‘. 21. (1) (a) became inoperative. 
The learned single- Judge was  tenta~ 
tively of the view that the submission 
made in the alternative was without 
any ‘substance. . Since the learned single 
Judge. was of the opinion that the 
question: as to whether the covenant 
contained in the lease relied upon by 
the tenants bound the petitioner or not 
and as to whether it afforded the ten- 
ants immunity from eviction in’ pro- 
ceedings under Section ‘21 of the Act 
except ‘on the ground specified therein 
required consideration- by a larger 
Bench, he referred the entire case to 
a larger Bench. 


4. We have heard . learned counsel 
_petitioner and the learned 
counsel for the tenants-opposite parties. 
The first question arising for considera- 
tion is'as to whether the term in the 
lease restricting ‘the landlords right to 
évict the tenant on the sole. ground of 
his being in defdult of payment of rent 
for a year was a covenant running 
with the land. According ta Cheshire’s 
Modern, Law of Real Property (Ninth 
Edition) page 427 “covenants running 
with the land are covendnts that touch, 
and concern the land demised, for it is 
only these, as distinct from those mere- 


ly affecting the person, that are cap- 
able of running either with -the rever- 
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sion or :with the land.” It has further 
been stated in the same work that. 

“If the covenant has direct reference 
to the land, if it lays down something 
which is to be done or is not to be 
done upon the land, or, and perhaps 
this is the clearest way of describing 
the test, if it affects the landlord in 
his normal capacity as landlord or the 
tenant in his normal capacity as tenant, 
it may be said to touch and concern 
the land.” (Emphasis supplied) 

5. Discussing the subject, Foa in 
General Law of Landlord and Tenant 
(Eighth Edition) page 422 states that, 

“Covenants of a lease (and in this 
respect conditions stand on the same 
footing as covenants) are sometime? 
said to be of two kinds:— those which 
touch and concern > the thing demised 
(usually spoken of as “running with 
the land” though this is not altogether 
accurate since they run also with the 
reversion), and those which are merely 
personal to the covenantor (usually 
spoken of as “collateral”). It has been 
said that, as general principle, a coven- 
ant ought to run with the land, if it 
is of such a nature that it directly 
affects the use of the demised premises 
in a manner which the lessor chooses 
to assume will be beneficial to him.” 

6. A covenant by the lessor not 
serve on the lessee a notice to quit 
unless he required the premises for 
his own occupation owas in Breams 
Property Investment Co. v. Stroulger 
(1948) 2 KB 1 held to be a covenant 
running with the land, and binding on 





the assignee of the lessor’s right of 
reversion, 
“4. Applying the test mentioned 


above, it is clear that the covenant in 
the registered lease deed under consi- 


deration affects the. landlord in his 
-Inormal capacity as landlord and th= 


tenant in his normal capacity as tenant 
and consequently may be said to touch 
and concern the land. The covenant 
which came up for consideration in 
Breams Property Investment Co. v. 
Stroulger (supra) was a covenant by 
the landlord disentitling him to require 
the tenant to quit except under a speci- 
fied condition. Harries, C, J. and Das, J. 
in Jamini Bala Dasi v. Administrator 
“General of West Bengal, ILR (1953) 1 
Cai 34. applying the abovementioned 
tests and relying on Mansel v. Norton 
_ (1883) 22. Ch D769 held that a coven- 
gat by the “landlord to pay for the 
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improvements. . by the lessee on the 
termination of the tenancy attached to 
the reversion and to the person in 
whom the reversion ‘vested. We con- 
sequently unhesitatingly hold that the 
covenant relied upon by the opposite- 
parties in the lease deed executed in 
their favour by the previous landlords 
was a covenant running with the land. 


8. Covenants running with the land 


attach to the reversion and to the per- ` 


son in whom the reversion vests and 
there is ample authority for the pro- 
position that such a covenant binds the 
assignee of the lessor as also the 
assignee of the tenant by act of parties. 


- (See Saradakripa Lala v. Bepin Chan- 


dra Pal AIR 1923 Cal 679: Nabjan 
Sardar v. Neburali Molla AIR 1933 Cal 
506- and Jamini Bala Dasi v. Adminis- 
trator General of West Bengal ILR 
(1953) 1 Cal 34). In the instant. case, 
however, the petitioner is not an assig- 
nee of the landlord’s right as a 
consequence of a voluntary transfer 
effected by the earlier owners and the 
question is whether a ‘purchaser at a 
court auction is bound by a covenant 
running with the reversion. 


9. It was contended by the learned 
counsel for the petitioner that assum- 
ing that the term in the lease deed 
relied upon by the tenants opposite 
parties wasacovenant running with the 
land, it was ineffective to bind the 
petitioner who was a purchaser at a 
court auction. Reliance was strongly 
placed by the learned counsel on the 
Privy Council decision in Nur Moham- 
mad Peerbhoy v. Dinshaw Hormasji- 
Motiwalla (AIR 1922 PC 393). Our 
pointed attention was invited to the 
observations of the Judicial Committee 
to the effect that “Judicial sales would 
be robbed of all their security if vague 
references to antecedent contracts 
could be held to invalidate the Buyer's 
title.” In that decision, the Privy 
Council was not’ concerned with a 
covenant running with the land. The 
decision was based on the assumption 
that the covenant under consideration 
was of the nature contemplated by 
Section 40 of the T. P. Act. 


10. The decision of the Bombay 
High Court in Gordhandas Vithaldas 
v. Mohanlal Maneklal (AIR 1921. Bom 
161) was also concerned with a restric- 
tive covenant of the nature envisaged 
by Section 40 of the T. P. Act. 


view -takèn therein that a mere ren 
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of an immovable property restricts the 
ordinary user of the prcperty does not 
bind a purchaser unless he has nofice 
has no application to the instant cese 

11. It. cannot be disputed that -hé 
petitioner is an assignee of the rights 
of the previous owners “ and inifial 
Jessors of thè’ tenants-or posite parties. 
According to Cheshire’s views express- 
ed at page 436 in the book from which 
a passage has been quoted , earlier, 

“The term ‘assignee’ is very compre- 
hensive: it applies to’ all persons who 
take the estate either by act of party 
or by act of law such as the execu- 
tors of a lessee or assignee, « and per- 
sons taking the premises by . way of 
execution for debt...........c00 

! (Emphasis supplied). 


12. In General Law of Landlord 
and Tenant, Foa states -in Chap. * =V 
that, 


“The relation of landlord and inat 
may be created by assignment where 
the - lessee assigns his term, or where 
the lessor assigns his reversion. Tne 
former assignment creates the relation 
of landlord and tenant between tae 
lessor and the assignee; the latter crea- 
tes: it between the assignee and tne 
lessee, ‘whilst the concurrence of both 
creates it between the two assignees. 
Either kind of assignment, too may 2e 
effected in two ways, by act of the 


parties, and by act of law.” 


13. There is a clear distinction be- 
tween ‘privity of contract’ on the one 
hand and ‘privity of estate’ on tne 


other. Though there is no ‘privity of 
contract? between an assignee of the 
lessor’s right of reversion and the ten- 
ancy rights of the  lessee,.. there is 
‘privity of estate’ between such © &s- 
signees. According to Cheshire, 

“privity of estate describes the 
relationship between two parties they 
respectively hold the same: estates. aS 
those created by the lease. This is the 
position where one holds the origiral 
reversion and the other the origiral 
term, or rather, the whole of what. is 
now left. of the original) term. Thus 
there is privity of estate between, the 
lessor and an assignee from the lessee 
of the residue of the term;: also kes 


tween the lessee 


of the reversion and an aesigne one 
Fide. -of the term..:...... ort Si 
` 1980 Ail./6. TIT G10 | 
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In the instant case, the petitioner in- 


, disputably is an assignee of the lessor’s 


interests in the premises in question 
and consequently - there exists ‘privity 
of estate’ between the petitioner and: 
the opposite-parties even though the 
petitioner. stepped into the shoes of the 
previous owners and landlords by vir- 
tue of an auction sale. 


‘14. It was urged before us ‘as it was 
before the learned single Judge, that 
the law regarding covenants running 
with the land has been codified in 
Section 40 of the T, P. Act and since 
in view of Section 2 (d). thereof the 
provisions of the Act “save as’ provid- 
èd by Section 57 ‘and Chapter IV” do 
not apply to a` purchaser at a court 
auction, the petitioner was not bound 
by the aforesaid term of the lease even 
though the covenant contained therein 
might be one running with the land. 
This contention, in our opinion, is un- 
cnet and is consequently § unaccept- 
able, 


.15. Section 40 of the T,. P. Act, 
on which reliance has been placed for 
the submission that the entire law on 
the subject regarding covenants run-_ 
ning with the land has been codified 
is not concerned with covenants run- 
ning with the land, A mere reading of 
the section shows that the provision 
deals with easements and restrictive 
covenants as distinguished from coven- 
ants running with the land. Under the 
heading “Summary of law as to coven- 


ants running with the land”, it has 
been stated by Foa that, 
“The result seems to be that the 


assignee of the term will be bound 
by the following classes of covenants:— 
(1) All covenants running with the 
land. (2) Any other covenant of a 
negative or restrictive nature contained 
in the lease, or in any document form- 
ing part of the chain of title, of which 
he has constructive notice, (3) All 
other covenants of a restrictive kind, 
of which he has actual notice, relating 
to the user of the demised premises, 
and entered into by tha lessee under 
the lease,” 


“16. Section 40 of the T, P, Act is 
not concerned with the covenants of 
the nature mentioned at (i] of | the. 


. passage quoted above, 
and an assignee “ot. 


rr nn ee > 
. the reversion also between an assigrea 


17.. It must be _ borne in mind tha? 
the Transfer of -Property Act -is not 
an exhaustive or: consolidating Code 
Sea ‘Satyabadi -: Behara v,  Hirabati 
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(1907) ILR. 34 Cal 223: Bangsa Das 
v. Gena Lal (1911) 12 Ind Gas. 155 


(Cal); Mahommad. Shafikul Haq, v. 
Krishna Gobinda (1918) .47 Ind Cas 
428 (Cal); .Chotesha v, Maktum. Bi 


AIR 1928 Nag 223). There is judicial 
precedent for the view that where a 
case is not contemplated by any of 
the provisions of the T., P. Act, High 
Courts as Courts of . Equity are en- 
titled to administer principles of equity 
as laid down by English or Indian 
decisions not distinctly prohibited by 
statute. In Ahmedabad Municipal 
Corporation v. Haji Abdul Gafur AIR 
1971 SC 1201 it has been held that it 
is axiomatic that the purchaser at, a 
court auction takes the property. sub- 
ject to all the defects of title and th? 
doctrine caveat emptor (let the pur- 
chaser beware) applies to such pur- 
chaser, A covenant running with tha 
land creates no defect in the title of 
the purchaser but in its true character 
becomes an incident of the property it- 
self, It strikes us as inequitable that 
the auction purchaser should be allow- 
ed to rid himself of such a covenant 
to the detriment of the lessee. 


18. It was ultimately urged that 
because of the statutory provision con- 
tained in U. P. Act No. 13 of 1972 
which entitled the landlord to obtain 
an order of eviction of his tenant on 
the ground ‘of his personal need under 
Section 21 (1) (a) of that Act, the 
covenant which restricted the right of 
the lessor to evict ‘his tenant only on 
the ground of non-payment of rent for 
a year stood obliterated. It is con 
tended that the term in the lease be- 
ing inconsistent with Section 21 (1) (b) 
of U. P. Act No. 13 of 1972 ceased tə 
be of any legal effect. In support af 
this contention reliance was placed on 
the decision of the Supreme Court in 
Waman Shriniwas Kini. v. Ratilal 
Bhagwandas and Co. (AIR 1959 SC 
689). That decision has, in our opinion, 
no relevance to the statute under con- 
sideration or to the facts of the pre- 
sent case. The material facts giving 
rise to the appeal before the Suprema 
Court were that the landlord had en 
tered into an agreement permitting 
sub-letting by the lessee which was 
prohibited by Section 15 of the Bom- 
bay Hotel ang Lodging House Rates 
Control Act. The Supreme Court held 
that the agreement was prohibited by 
Section 15 of the Act and consequently 
was void by reason of Section 23 af 
the Contract Act, A number of other 
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‘cases were relied upon in which Sec- 


tion 23 of the Contract ‘Act -was press- 
ed. in aid cr the purpose of holding 
particular clauses. in agreement as void. 
Section 21 of U. P. Act No, 13 of 1972 
does not prohibit a landlord from 
entering into a covenant of the nature 
We are concerned with by which the 
landlord confned his right to obtain 
eviction of his tenant on a_ certain 
specific ground, and relinquished his 
right to evict him on any other 
ground including his personal need. 
Under the general law of Landlord and 
Tenant, the landlord has an _ unrestrict- 
ed right to obtain possession of the 
property leased out to a tenant subject 
only to such. restrictions as have been 
laid down with regard to termination 
of tenancy etc. provided for by the 
T. P. Act, R ; 


19. U.. P. Act No. 13 of 1972 does 
not enlarge the rights which a lessor 
possessed either under the general law 
dealing with the subject of Landlord 
and Tenant or under the provisions of 
the T.P. Act. The Act has placed restri- 
tions on the rights of the landlord to 
obtain eviction of his tenant on such 
grounds as are mentioned in’ Section 20 
or 21 of U. P. Act No. 13 of 1972. Like 
the enactment which came up for con- 
sideration bafore the Supreme Court 
in Trimbak Damodhar v. Assaram Hira- 
man (AIR 1966 SC 1758) it is a piece 
of beneficial legislation conferring on 
the tenant additional rights and pro- 
tection against eviction as a matter of 
public policy, If the lease deed had 
contained a covenant surrendering any 
protection provided to him by U. P. 
Act No. 13 of 1972 it might have been 
possible to successfully contend that 
such a covenant was against public 
policy and consequently void by reason 
of Section 23 of the - Contract Act, 
There is nothing in the Act, however, 
to prevent the landlord from waiving 
such rights’ as have been left to him 
by U. P. Act No. 13 of 1972. There 
is no public policy involved in Sec. 21 
of the Act as far as it restricts the 
rights of a landlord to obtain an order 
for the eviction of his tenant on cer- 
tain limited grounds specified in that 
provision. For the principle enunciated 
above, we are fortified in our view by 
the decision bf the Supreme Court in 
Lachoo Mal v. Radhey Shyam (AIR 197i 


Sc 2213). Section 1-A of U. P. - Act 
No. 3 of 1947 made inapplicable . the 
provisions of that Act to buildings 
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constructed after the Ist January, 1951. 
In the case before the Supreme Court, 
the facts were that the appellant Lad 
been occupying a shop belonging to 
the respondent for a very long time on 
a specified monthly rent. In 1962 taat 
is to say after the Ist Januray, 1951 
since the respondent wanted to con- 
struct rooms on the upper storey of 
the shop for his own residence, ~he 
parties entered into an agreement on 
June 4, 1962 in which iv was proviced 
that the appellant woud vacate he 
shop in his tenancy on the condit on 
that as soon as the required constrac- 
tion had been completed he would re- 
sume possession af the shop. One of 
the terms of the agreement was tnat 
“after the construction o2 the shop, ~he 
first party shall- be entitled to get -he 
same amount as rent from the seccnd 
party. All the sections of the U. P. 
Rent Control and Eviction Act skall 
be fully applicable to. this house. The 
first party shall in no case be entitled 
to derive benefits from.it as the p-7o- 
perty built after 1-1-1951.” After ~he 
shop had been reconstructed, as con- 
templated by the agreement the aprel- 
lant entered into possession of the re- 
constructed’ shop and when he offered 
rent to the respondent, he declined to 
accept the same and the tenant was 
compelled to make the deposit of 
rent due, in court under Sec, 7-C of 
U. P. Act No. 3 of 1947. The respon- 
dent served a notice under the provi- 
sions of the T. P. Act purporting to 
terminate the tenancy of the appellant 
and instituted a suit for his ejectm=nt 
for default in payment of rent and for 
damages. The trial court dismissed ~he 
suit holding that the appellant was 2n- 
titled to the protection conferred by 
Section 3 of U. P. Act No. 3 of 1347 
which was applicable. On appeal, the 
learned District Judge took a different 
view and decreed the suit. The High 
Court on appeal affirmed the judgment 
of the District Judge and took the 
view that the respondent was entitled 
to rely on Section 1-A of U. P. Act 
No. 3° of 1947 and the appellant could 
not be given the benefit of Section 3. 
The tenant consequently took the mat- 
ter in appeal to the Supreme Cort. 
The Supreme Court was called upor to 
decide the question as to whether it 
was open to the respondent-landlord to 
give up the benefit of Section 1-A of 
U. P. Act No. 3 of 1947 and waive it 
by means of an agreement of the 
nature which was entered into betw2en 
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the appellant and the respondent. After 
considering the various provisions of 
U.P. Act No. 30f 1947 which inits scope 
and objective is very similar to the 
U. P. Act-No. 13 of 1972, it was held 
that, 


“The Act was enacted for affording 
protection to the tenants against evic- 


‘tion except in the manner provided by 


the Act At the same time it ap- 
pears that the legislature was conscious 
of the fact that the Act might retard 
and slacken the pace of construction of 
new buildings because the landlords 
would naturally be reluctant to invest 
money in properties the letting of 
which would be governed by the strin- 
gent provisions of the Act. It was for 
that purpose that the saving provision 
in Section 1-A seems to have been in- 
serted. The essential question that has 
to be resolved is whether Section 1-A 
was merely in the nature of an exemp- 
tion in favour of the landlord with re- 
gard to the building constructed after 
January, 1, 1951 and conferred a bene- 
fit on them which they could give up 
or waive by agreement or contractual 
arrangement and whether the considera- 
tion or object of such an agreement 
would not be lawful within the mean- 
ing of Section 23 of the Indian Con- 
tract Act.” 


20. The Supreme Court found it 
unable to hold that the preformance of 
the. agreement which was entered into 
between the parties in the case before 
it would involve an illegal or unlaw-~ 
ful act, It was observed that: 


eneecccee 


“In our .judgment Section 1-A was 
meant for the benefit of owners of 
buildings which were under erection or 
were constructed after January, 1, 1951, 
If a particular owner did not ‘wish to 
avail of the benefit of that section 
there was no bar created by it in the 
way of his waving or giving up of 
abandoning the advantage or the bene- 
fit contemplated by the section. No 
question of policy, much less public 
policy, was involved and such a bene- 
fit or advantage could always be 
waived.” 

In the result, the appeal was allowed 
and the view taken by this Court was 
overruled. 


21. As observed earlier in. the 
Transfer of Property Act there was ne 
restriction with regard to the grounds 
on which the landlord could obtain 
eviction of his tenant, except such as 
those to which the parties might have 

: e 
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agreed. The effect of U. P. Act No. 18 
of 1972 is that the landlord’s right to 


obtain the eviction of his tenant has 
become confined to certain specified 
grounds, It is clearly open to the 


landlord to waive even such rights and 
confine his rights to evict his tenant on 
conditions specified in the agreement of 
the lease. There is no element of 
public policy involved in the landlord 
waiving such rights as have been left 
intact te him by the provisions of U, P. 
Act No. 13 of 1972, 


22. For the reasons given, we find 
no merits in this petition, which we 
accordingly dismiss with costs to op- 


posite parties Nos. 1 and 2. 
Petition dismissed. 
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Second Appeal No. 


Ap 
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1420 of 1968, D/- 


1-3-1979.* 
T, P. Act (1882), S. 106 — Notice ot 
termination of tenancy — Joint-ten- 


ancy — Notice addressed to one of the 
joint-tenants — Walid. AIR 1963 SC 


d AIR 1978 All 88, Rel on. 
aban (Para 4) 


Cases Referred: Chronological Paras 


1977 All WC 553: AIR 1978 All 88 4 
1971 All WR (HC) 497 3 
1965 All LJ 880: AIR 1965 All 287 4 
AIR 1963 SC 468 4 
1956 All LJ 650 3 


B. N. Asthana, for Appellant; Rajesh 
Tandon, for .Respondents. 


SATISH CHANDRA, C. J.:— A learn- 
ed single Judge has referred the _fol- 
lowing question of law te a Division 
Bench: 

“Whether in a case where an accom~ 
modation is in the tenancy of two or 
more joint tenants, it is necessary that 
the notice terminating their tenancy 
must be addressed to all of them?” 

2. The facts as mentioned in the 
referring order are that the plaintiff- 
respondent sued for the eviction of the 

E A SR E ct 


SAgainst judgment and decree of 
Jahnavi Prasad, 2nd Civil J., Kanpur. 
D/- 10-4-1968. 
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appellants. It was~found: that the ap- 
pellants were joint tenants of the 
house in dispute. A notice demanding 
payment of arrears of rent and termi- 
nating their tenancy was addressed 
to Debi Ghulam Gupta, defendant-ap- 
pellant No. 3 only though it was serv- 
ed on Ram Kishan Gupta, defendant- 
appellant No, 2, 


3. The submission on behalf of the 
tenants was that in order to be a 
valid notice to quit, it must be ad- 
dressed to all the joint tenants though 
it may be served on one of them. In 


support, reliance was placed upon 
Liladhar Pandey v. L. Ramji Dass 
(1956 All LJ 650) and Nawabzada 


Muhammad Ishaq Khan v. Smt. Shiva 
Rani (1971 All WR (HC) 497). On the 
other hand, in Roshan v. Purshottam 
Lal (1965 ALJ 880), it was held that a 
notice sent to the address of one of 
the joint tenants. was a valid notice, 
The view taken was that the notice 
calling upon the joint tenants to quit 
but seni to one of them, is, in law, 
addressed .to both. Thus, there is a 
conflict of opinion in this Court on 
the question whether in the case of 
joint tenants, a notice to quit should 
be addressed to all joint tenants or it 
is sufficient to sustain the validity of 
the notice that it is addressed to one 
of them, 


4. This question has engaged the 
attention of a Division Bench of this 
Court in Budh Sen v. Sheel Chandra 
Agarwal (1977 All WC 553). On a con- 
sideration of earlier decisions includ- 
ing the Supreme Court decision in 
Kanji Manji v. Trustees of the Port 
of Bombay (AIR 1963 SC 468), the 
‘Bench held that notice addressed to 
One of the joint tenants was valid 
though the position is different in the 
ease of co-tenants. The present is a 
case of joint tenants. It is thus clear 
that notice to quit addressed to one o 
the joint tenants is a valid notice.. It 


is not necessary that such a notic 
must be addressed to all the- join 
tenants, 


5. Let the case be returned to the 
learned single Judge with this opinion 
and answer, 


Ordered accordingly. 
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-` Kedar Prasad, Appellant v, Garga 
Prasad and others, Respondents. . 

Second Appeal No. 1513 of. 1973, D/- 
17-10-1979, * 

Specific Relief Act (1963), Section 31 
— Suit for cancellation of sale deed — 
Who can sue. 

. Where property belonging to jant 
family is sold by one member to thrd 
party, other members though not party 
to the instruments can bring suit ior 
cancellation of sale deed as their inie- 
rests would be seriously injured if ~he 
sale deed is left) unchallenged. AIR 1934 
All 1071; ATR 1960 Mad : (FB) and AIR 
1963 Assam 4, Ref. (Paras, 12, 13, 16) 


Cases Referred: Chronological Paras 
(1972) 76 Cal WN 807 16 
AIR 1963 Assam 4 18 
ATR 1960 Mad 1 (FB) 18 
(1948) 52 Cal WN 389 18 


AIR 1934 All 1071: 1934 All LJ 955 16 


' V. K. S. Choudhary, for Appellant; 
Rama Shanker Pd. and Sankatha Eai, 
for Respondents. 


. JUDGMENT :— This is a defen- 
dants second appeal arising out oi a 
suit for cancellation of a sale deed dazed 
.28-4-1961, executed by one Hira Lal 
(defendant third set n the suit) in 
favour of the defendant appellant (ar- 
rayed as defendant No. 1 in the suit as 
‘defendant first set) to the extent of zhe 
4/5th share in the shop mentioned in the 
plaint and in respect of which the afare- 
said sale deed was executed. 


2. The trial court dismissed the plein- 
tifs’ suit. The plaintiffs appealed. The 
lower appellate court set aside the judg- 
ment and decree of the trial court and 
: decreed the plaintiffs-respondents’ suit 
for cancellation of the sele deed as well 
as for recovery of arrears of rent. 


3. Briefly stated, the plaint case was 
that one Madho Prasad had five scns, 
: namely, Sheo Prasad, Sheo Sagar, Kam 
‘Sagar, Ganga Sagar and Dal Sagar. De- 
fendants Nos. 10 and 11 are Ganga Sazar 
and Dal Sagar aforesaid. The shop in 
dispute was the ancestral. property of 
defendants Nos. 2 to 12. According to 
fhe pedigree mentioned above, defendant 
third set, namely. Hira Lal had only 
1/5th share in the shop while the remzin- 
ing 4/5 share belonged to. the defendant 


*(Against judgment and decree of RP, 
Pandeya, ist Temp. Civil and Sessions 
J., Ballia, D/- 25-5-1973.) 
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second set; namely defendants Nos. 2 to 
11 aforesaid. Defendants Nos. 2 to 12 
were members of a Joint Hindu Family. 
There was no separation amongst them. 
Madho Prasad was the Karta of the Joint 
Hindu Family in his lifetime. -After his 
death, Ram Sagar became the Karta. 
Thereafter, Ganga Sagar became the 
Karta. Hira Lal was junior member of the 


‘family and had no right to sell the en- 


tire shop to the defendant No. 1 (the 
appellant.) The sale-deed executed by 
defendant No. 12 in favour of defendant- 
appellant was thus void and illegal to 
the extent beyond 1/5th share of Hira 
Lal. The defendants Nos, 2 to 11 trans- 
ferred their entire 4/5th share in the 
shop in dispute to the plaintiff as a re- 
sult of which the plaintiff became an 
owner of 4/5th share in the disputed 
shop. The sale deed executed by Hira 
Lal in favour of the appellant was not 
binding on the plaintiffs and was liable 
to be cancelled to the extent of their 
4/5th share. 


4. The defendant No. 1 i e. the de- 
fendant-appellant had taken possession ` 
of the disputed shop as a tenant in pur- 
suance of an allotment order in the year 
1955. He used to pay monthly rent of 
Rs. 50/-.: After execution of the sale 
deed in favour of the plaintiff, they de- 
manded from the. appellant their 4/5th 
share in the monthly rental from the 
defendant-appellant. It was then that 
the plaintiffs came to know that the 
defendant No. 1 had got the sale deed 
executed by Hira Lal defendant No. 2 
on 28-4-1961 in respect -of the entire 
‘shop. On the basis of that sale deed, 
the appellant claimed himself to be the 
owner of the entire shop and asserted 
that he was not liable to pay any rent 
as he was in possession of the shop in 
dispute as the owner thereof. 


5. On the above allegations, the pla- 
intiffs instituted the suit for cancellation 
of the sale deed dated 28-4-1961 to the 
extent of their 4/5th share and also for 
recovery of rent proportionate to their 
share. 


6. The suit was contested by the ap- 
pellant on the allegations that defendant 
No. 12 Hira Lal was the sole owner of 
the disputed shop and he had full right 
to sell the same to defendant No. 1. The 
plaintiffs or their predecessor-in-inte- 
rest had no right, title or interest to the 
shop. The defendant No. 1 was not lie 
ble to. pay any arrears of rent as claim- 
ed by the plaintiffs. Defendants 2nd 
and third set did not ‘constitute any 
Joint Hindu Family. The defendant 

e 


86 All, 
second set {defendants Nos, 2 to 11} 
were not in possession of the disputed 
shop within 12 years, and hence the suit 
was barred by time, In the municipal 
records, Hira Lal defendant No, 12 alone 
was recorded as the owner and as such 
the defendant No, 1 was a bona fide pur- 
chaser for value without notice of the 
alleged title of others. The plaintiffs’ 
suit was barred by estoppel and acquies- 
cence. The suit was liable to be dis- 
missed with costs, 


7. On the pleadings of the parties, 
various issues were framed by the trial 
court. ; 

8. The trial court in the first instance 
dismissed the plaintiffs suit by its judg- 
ment and order dated 13-9-65. It-held 
that the defendant No. 1 was not a bona 
fide purchaser for value and without 
notice of the title of the defendants 
second set. It further held that the de- 
fendant second set had 4/5th share in 
the shop which they had lawfully sold 
to the plaintiff. The defendant No. 1 
appellant preferred an appeal which was 
allowed and the case was remanded to 
the trial court by judgment of the appel- 
late court dated- 19-10-1967 for being dis- 
posed of afresh after framing some ad- 
ditional issues, After the remand, when 
the case came up for hearing before the 
learned Munsif of Ballia, he framed six 
additional issues as issues Nos. 6 to 11. 
The learned Munsif aforesaid dismissed 
the suit by the impugned order dated 
30-3-1968. He held that Hira Lal de- 
fendant No. 12 had only 1/5th share and 
that the share of defendants second set 
was 4/5th. It found all the issues in fa- 
vour of plaintiffs except. the issues. relat- 
ing to the question whether. defendant 
No, 1 was a bona fide purchaser for 
value without notice of title of the de- 
fendants second set in the shop in dis- 
pute. The result was that the suit of 
the plaintiffs was dismissed by the trial 
court. 


9. The plaintiffs preferred an appeal 
which came up for hearing before Sri 
Prahlad Narain, Second Additional Civil 
& Sessions Judge, Ballia. By his judg- 
ment dated 3-7-1969 he remanded the 
case for a fresh trial with certain direc- 


tions mentioned in his judgment. The 
defendant No, 1 appealed against that 
order of remand .to. this Court. This 


Court (vide its judgment and order 
12-2-1970) allowed the appeal, set aside 
the judgment and order of the lower 
appellate court and directed it’to dispose 
of the appeal on merits on the pleadings 
as they stood. This Court observed that 
the parties knew the cases of each other 
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and they had led evidence on that basis 
This Court further. obsered that there ` 
was no need for remanding the case to 
She trial court, When the matter went 
back to the lower appellate court, the 
fearned Temporary Civil & Sessions 
Judge by his judgment and decree dated 
25-5-1973 allowed the appeal, set aside 
the judgment and decree of the trial 
court and decreed the suit of the plain- 
ate t spondeats in the terms mentioned 
above. : 


10. Aggrieved by the decision of the 
lower appellate court, defendant No. 1. 
has filed this second appeal. 


11. Learned counsel for the appellant 
submitted various points for my con- 
sideration which I shall. deal with one 
by one. - 

12. His first submission was that the 
lower appellate court has erred in law in 
granting a decree for cancellation of the 
sale deed. The argument was that the 
suit for cancellation of the sale deed it- 
self was misconceived. Learned counsel 
argued that under Section 31 of the Spe- 
cific Relief Act, a suit for cancellation of 
the instrument could be instituted only 
by a person who is a party to that instru- 
ment and not by third parties. I find 
no substance in this argument. Sec- 
tion 31 of the Specific Relief Act, 1963 
reads as follows :— - 


“When cancellation may be ordered — 
(1) Any person against whom a written 
instrument is void or voidable, and who 
has reasonable apprehension that such 
instrument, if left outstanding may 
cause him serious injury, may sue to 
have -it adjudged void or voidable, and 
the Court may, in its discretion, so ad- 
judge it and order it to be delivered up 
and cancelled. (2) If. the instrument 
has been registered under the Indian 
Registration Act, 1908, the Court shall 
also send a copy of its decree to the offi- 
cer in whose office the instrument has been 
so registered and such office shall note 
on the copy of the instrument contained 
in his books the fact of its cancellation”. 


13. A plain reading of the section 
makes it clear that any person against 
whom a written instrument is void or 
voidable and who has reasonable ap- 
prehension that such instrument, if left 
unchallenged may cause serious injury, 
may sue to have it adjudged void or 
voidable and the Court may in its dis- 
cretion order the instrument to be can- 
celled. ` ee . : 

14. In my judgment the -provisions 
of the aforesaid section apply in terms 
fo the facts of the present case.. The 


1980 


plaintiffs as owner of 4/5th share in fhe 
shop in dispute are clearly persons aga- 
inst whom the sale deed in question is 
void to the extent of the share of the. de- 
fendants second set from ‘whom -he 
plaintiffs have purchased the property. 
By the sale deed, Hira Lal has purported 
to transfer the entire shop as if he was 
full owner thereof. Indeed defendant 
No. 1 as well as Hira Lai have both as- 
serted that defendant No. 1 is the full 
owner of the shop in dispute. That be- 
ing so, the plaintiffs are clearly persons 
who would justifiably have reasonaJle 
apprehension tha: if this sale deed is 
allowed to go unchallenged, it is bound 
to cast a shadow. on their title ed 
would be a source of serious injury 
to their rights. The plaintiffs were, 
therefore, entitled to have it adjudged 
void and the Court was also right in ex- 
ercising its discration in view of he 
facts and circumstances of the present 
case in ordering the cancellation of ~he 
sale deed to the extent of 4/5th shara 
belonging to the plaintiff-respondents, 
The lower appellate ccurt was, there- 
fore, clearly justified and it exercised 
discretion legally and properly in direct- 
ing the cancellation of the sale deed 
after it had held the same as void to th 
extent of 4/5th share. 


15. I find absolutely no warrant for 
holding that an instrument can be or- 
dered to be cancelled by a court adjuig- 
ing that instrument to be void only at 
the instance of a party to that instru- 
ment. 


16. The language of Section 31 of the 
aforesaid Act is clear and unambiguous 
and there is nothing in it which may 
justify giving to it the restricted inter- 
pretation which the learned counsel for 
the appellant contended for. Section 31 
has been expressed in tke widest terns, 
In my judgment, an instrument can be 
void or voidable even against persons 
who are not directly parties to it. Where, 
as here, one of the members of a family 
or co-sharers of a property purports to 
transfer the whole of the rights in a pro- 
perty belonging to a family or to a body 
of persons, the other members and per- 
sons having a right, title or interest in 
that property are clearly persons agacnst 
whom such a transaction would be void 
or voidable, even though they may not 
be parties to it. That being so, on the 
instrument bei adjudged void, the 
Court may, in its discretion, order the 
instrument to be cancelled. In B. Eaj- 
gorhia v. Central Bank of India reported 
in (1972) 76 Cal WN 807 (858) iť has 
been held that this section is available 
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to a person affected by an instrument 
even though he may not be a party to 
the instrument. To the same effect are 
the decisions reported in (1948) 52 Cal 
WN 389 (392) .and AIR 1934 All 1071 
(1072). i 


17. Learned counsel also submitted 
that the plaintiffs were bound to seek a 
relief for possession also. There is no 
force in this argument.: The shop is in 
tenancy of the appellant. The plain- 
tiffs asked for their share of rent, which 
in ‘my opinion, completely obviates the 
necessity for asking for possession. 


18. Learned counsel for the appel- 
lant cited two decisions, (1) in the case 
of M. Pillai v. K. Pillai reported in AIR 
1960 Mad 1 (FB) and (2) in the case of 
Niasha Ghose v. Kari Siddek Ali report- 
ed in AIR 1963 Assam 4, in support of 
his submission that a suit under S. 31 
of the aforesaiid Act could lie only at the 
instance of a person who is a party to 
the. instrument which is sought to be 
adjudged void and cancelled, I have per- 
used the two decisions and in my view 
neither of these two decisions supports 
the broad proposition which the learned 
counsel for the appellant has contended 
for. These cases have clearly held that 
the relief under Section 31 of the afore- 
said Act could be granted only in res- 
pect of an instrument which was likely to 
affect the title of the plaintiff and<not 
of an instrument executed by a stranger 
to that title. On the facts of these cases, 
the two High Courts held that title of 
the plaintiff was not in any way affected 
by the impugned instrument. These cases 
are, therefore, of no assistance to the 
appellant. Section 31 of the Specific Re- 
lief Act speaks both of void and voidable 
instrument, and in my judgment, on the 
facts of the present case, the plaintiffs 
were clearly entitled to urged that 
the sale deed in question was void 
to the extent of their 4/5th share 
and was liable to be declared void to the 
extent of their share. As the sale deed 
had been executed by one of the co-sha- 
rers purporting to transfer the entire 
shop in favour of the appellants, the 
plaintiffs could justifiably entertain an 
apprehension it would cause serious in- 
jury to their rights. I, therefore find no 
illegality in the decree passed by the . 
lower appellate court adjudging the sale 
deed as void and in ordering its cancel- 
lation to the extent of the share of the 
plaintiffs. ° i" 

19. Learned counsel for the appellant 
next submitted that the defendant-ap- 
pellant was entitled to the benefit of 
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. Section 51 of T. P. Act. The lower ap- 
e 


. Sagar on this 
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pellate court as held that Section 51 of 
T. P. Act can have no application to the 
facts of the present case inasmuch as it 
is not a case where the defendant-appel- 
lant is being evicted’ from the shop in 
dispute. The lower appellate court has. 
observed that appellant still is an 
owner of 1/5th share in the shop. I-am 
in agreement with the view expressed 
by the lower appellate court on this 
aspect of the case. Assuming that the 
appellant has made some improvement 
in the property, in order to take the 
benefit of Section 51 of the aforesaid Act, 
various facts pointed out by the lower 
appellate court have to be, established 
before the appellant could claim the be- 
nefit of the alleged improvements. The 
lower appellate Court has rightly observ- 
ed that inasmuch as the appellant is not 
being sought to be evicted from:’ the 
shop in dispute, the question of his be- 
ing paid the amount said to have been 
spent by him over the improvement did 
not arise. There is therefore no` sub- 
stance in this argument raised on be- 
half of the appellant. . 
20. The next argument of the learn- 
ed counsel for the appellant was that 
the lower appellate court has misread 
the written statement of the appellant. 
The argument was that the lower appel- 
late Court has wrongly assumed that the 
defendant-appellant had not denied the 
averments made in the plaint. — -` 
21. Having heard learned counsel for 
the appellant I find no substance in this 
argument as well. The lower appellate 
court has observed under point No. 1 
that the plaintiffs have made specific 
averments in paragraph 3 of the plaint 
as regards the disputed Kothri giving 
particulars of the plot numbers as well 
as block numbers and in reply there was 
a bald denial. The lower appellate 
court has observed that mere general 
denial of ‘specific particulars given in the 
plaint was not sufficient. However noth- 
ing has turned on this stray observation 
of the lower appellate court inasmuch 
as the lower appellate court) has consi- 
dered the. question. on 
not disposed of the issues -on the basis 


‘of merely a failure of the appellant: to 


meet specific allegations ‘made ~in the 
plaint. 
referred to the oral testimony of Ganga 
appect of the matter, 
namely, that the shop. in. dispute was a 
peice of the three Kothris which had 
een sold to the three ladies by the sale 
deed of 1954. The lower .appellate court 
has, therefore, decided this issue not’ on 


the basis of admission made by: the. de-- 


fendant in the written statenient, ‘but-on 
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the basis of the evidence on record. Tt has 
taken note of the fact that the evidence 
adduced by the plaintiff on the question 
whether the shop in dispute formed part 
of the three Kothris sold to the three 
ladies by the sale deeds of 1954 had not 
been rebutted by the defendant-appel- 
lant himself in evidence. it has observ- 
ed that there was no documentary evi- 
dence on record to show that the dis- 
puted Kothri was acquired by Hira Lal 
and that it belonged to him exclusively, 
There is, therefore no substance: in this 
point also urged on behalf of the defen 
dant-appellant. f 


22. Learned counsel for the appel- 
lant next submitted that the lower ap- 
pellate court has misread the evidence 
on record. However, learned counsel 
for the appellant was unable to point out 
even a single instance of any misreading. 
He referred to evidence of Ganga Sagar 


.(P.W. 1) an extract of which has been 


quoted in the judgment of the lower 
appellate court but instead of being able 
to demonstrate any misreading by the 
lower appellate court of the testimony 
of Ganga Sagar learned counsel for the 
appellant made an attempt to argue that 
the lower appellate court has not drawn 
a correct inference from the testimony 
of Ganga Sagar. He failed in that also, 
However, it is not permissible for this 
Court to reappreciate the evidence. The 
finding of the lower appellate court could 
not be interfered with merely because 
this Court might be persuaded to come 
fo.a different conclusion on the evidenca 
on record. 


23. Learned counsel then submitted 
that in the judgment dated 3-7-1969 Sri 
Prahlad Narain, Additional Civil and 
Sessions Judge, Ballia had made obser- 


‘vations to the effect that’ the evidence led 


by the plaintiff-respondents was incon- 
sistent with the pleading contained in the 
plaint and that evidence led by the plain- 
tiffs could not be taken into con- 
sideration without an amendment of 


the pleadings. Learned - counsel con- 
tended that even after this, the 
plaintifis did not get their plaint. 


amended. The argument is clearly fal- 
lacious. ‘Against the decision of Sri 
Prahlad Narain the appellant himself 
came to this Court in a First Appeal 
From Order, This Court’ while ‘allow- 
ing the First Appeal From Order observ- 


- ed as follows :— 


“I-am however, of the opinion thata 
second amendment is not necessary. The - 


parties fully knew ‘what. the . disptes. 


between them were and they led: evi». 
dence. In the order under appeal,: the 
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‘learned ‘Civil Judge had directed that 


the pleadings of the parties should now . 


be amended again. I do not think that 
this is called for. I, therefore, allow this 
appeal, set aside the order of remand 
and send back the case to the learned 
Additional Civil Judge, Ballia for deci- 
sion of the appeal on merits on the ma- 
terial already on the record. Cost of this 
appeal shall abide the result”. 

24. The above observations are a com- 
plete answer to the submission of the 
learned counsel for the appellant. More- 
ever, the judgment of Sri Prahlad Neram 
having been set aside by this Court, any 


observations made therein are oi no 
avail. . . 
25. Learned counsel for the appel- 


lant, lastly urged that the decree of the 
lower appellate court for arrears of rent 
is clearly unsustainable. He urged that 
the defendant-appellant had filed receipts 
showing that the rent of the shop was 
only Rs. 25/- per month, whereas the 
lower appellate court has granted a de- 
cree to- the . plaintiff-respondent at the 
rate of Rs. 50/-. Learned counsel con- 
fended that the lower appellate court 
has granted a decree to the plaintiffs- 
respondents at the rate of Rs. 50/-. 
without applying its mind to the ques- 
tion whether the rate of rent was Rupees 
50/- or Rs. 25/-. Learned counsel invited 
my attention to the findings of the trial 
court on this aspect of the matter. - The 
question has been considered under issue 
No. 3. The trial court placed relience 
on receipts on the record which showed 
the rate as Rs. 25/-. per mensem, The 
trial court went into this question spe- 
cifically and arrived at the conclusion 
that the rate of rent was Rs. 25/- and 
not Rs. 50/- as alleged by the plainfiffs, 
The lower appellate court does not ap- 
pear to have applied its mind at al to 
this question. The grievance of the 
jearned counsel for the appellant ap- 
pears to be justified on this score. In 
my judgment, the findings of the trial 
court that the rate of rent was Rs. 25/- 
per month was correct and fully justified 
by the evidence on record. To this ex- 
fent this appeal is entitled to succeed, 


26. I may add that the learned ccun- 
sel for the appellant did not challenge 
the findings of the lower appellate court 
on the question “whether the appellant 
was entitled to the ` protection of Sec- 
tion 41 of T. P. Act. Besides, I kave 
found no error of law in that findings. 
The finding of the lower. appellate court 


that. the. appellant. is not entitled to the: 


benefit of Section 41 of T, P: Act is 
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27. The result of the aforesaid discus- . 
sion is that the findings recorded by the 
lower appellate court on all the points 
are affirmed except that I hold the rate 
of the rent for the shop in dispute was 
Rs. 25/- and not Rs. 50/- per month. 
` 28. In the result, the appeal partly 
succeeds. The judgment and decree of 
the lower appellate court are affirmed 
in all respects except that the decree 
for recovery of arrears of rent granted. 
by the lower appellate court is reduced 
from Rs. 160/- to Rs. 80/-. In view of 
the divided success and failure of the 
parties they will bear their own costs. 

Appeal partly allowed, 
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Mohd. Umar Khan, Appellant v. Idris 
Mohd. Ghani and others, Respondents. 
_F. A. F. O, No, 143 of 1974, D/- 12-9- 
4979.7 
-U. P. Zamindari Abolition and Land 
Reforms Act (1 of 1951), S. 331 — 
Civil P.C. (1908), S. 9 — Jurisdiction — 
Suit by joint grove. holder against the 
other joint holder for mandatory injunc- 
tion restraining him from interfering ` 
with his possession — Tf suit is triable 
by Civil Court or Revenue Court. 


Whether the Civil Court or Revenue 
Court has jurisdiction to try a particular 
suit cannot be resolved merely on the 
basis of the relief claimed in the suit. 
For this purpose the pith and substance 
of the allegations made in the plaint will 
have to be scrutinised and if on those 
allegations some adequate or satisfactory 
relief can be obtained from the revenue 
Court, notwithstanding that the relief 
has been so modulated that it falls out- 
side the purview of the revenue Court. 

` (Para 8) 

Where the pith and substance of the 
allegations made in the plaint is such in 
respect of which an adequate relief can 
be granted by a revenue Court, the suit 
would be cognizable by the revenue 
Court and the order directing that the 
plaint be returned for presentation to 
proper Court is fully justified, (Para 9) 


Where ‘the plaintiff has not specifically 
asked for a declaration of title but 
merely an injunction but the prayer for 
injuction: depends -upon the declaration 


: of the plaintiff's title to the property in 


€ Against judgment and order of Maha- 
` vir Singh; Dist, J, Rampur, D/- 25-4- 
m 


KW/LW/F300/79/KNA/LGC .. a 


80 AIL 


dispute, the suit be said to involve such 
declaration which would be the- sub- 
stantive relief, ` and the Revenue Court 
has jurisdiction to grant the declaration 
relief, the suit would be triable by the 
Revenue Court even though the Revenue 
Court cannot grant the ancillary relief 


of injunction. (Para 10) 
‘Cases Referred: Chronological Paras 
1968 All LJ 1108: AIR 1969 All 526 

(FB) . ‘4, 5A; 6, 10 
1963 All LJ 1064 q 
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H. N. SETH, J:— This first appeal from 
order by Mohammad Umar Khan plain- 
tiff is directed against an order dated 
25-4-1974, passed by the District Judge, 
Rampur, directing that the plaint, filed 
by him, be returned for presentation be- 
fore a proper court. 


2. Mohammad Umar Khan filed Suit 
No. 46 of 1973, in the court of District 
Judge, Rampur, alleging that he was 
joint grove-holder of the groves speci- 
fied in the plaint, along with Jabbar 
Khan, father of the defendants. Jabbar 
Khan got the name of the plaintiff ex- 
punged from revenue records and so ar- 
ranged the matter that his name alone 
stood recorded therein. The plaintiff 
claimed that dispite this he ramained 
in joint possession of the groves along 
with the defendants but for some time 
back Jabbar Khan started giving out 
that as the name of the plaintiff did not 
stand recorded in revenue papers, he 
had no right, title and interest in the 
groves, As the time for gathering 
fruits had arrived and as it-was appre- 
hended that the defendants would not 
permit the plaintiff to exercise the right 
of his joint possession over the groves 
and would prevent him from gathering 
fruits. the plaintiff ‘was likely to suffer 
irreparable injury and loss. The defen- 
dants had been denying plaintiffs title 
too and possession over, the groves and 
were likely to interfere with his posses- 
sion. He, therefore, prayed for a decree 
for mandatory injunction restraining 
the defendants from interfering with his 
possession over the groves in dispute.’ 


3. The defendants contested the suit 
and inter alia pleaded that as it was 
open to the plaintiff to obtain adequate 
relief from the revenue court, in re- 
spect of the cause of action set out in 
the plaint, the civil court had no juris- 
diction to try the suit. This plea raised 
by the defendants prevailed with the 
District Judge who passed the impugned 
order directing that the plaint be re- 
turned to the plaintiff for presentation 
before proper court. 
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4. Learned counsel for the: plaintiff- 
appellant relied upon the.: follow- 
ing observations made by = a. Full 
Bench of this Court in the case of Ram 
Awalamb v. Jata Shanker (1968 All Lg 
1108 (1123) ) :— 

“Further we are of the view that 
where, on the basis of a cause of action— 


(a) main .relief is . cognizable by a 
revenue Court the suit would be cogniz- 
able by the revenue Court only. The 
fact that the ancillary reliefs claimed 
are congnizable by civil court would be 
immaterial for determining the proper 
forum for the suit; 


(b) the main relief is cognizable by the 
civil court the suit would be cognizable 
by the civil court only and the ancillary 
reliefs, which could be granted by the 
revenue court may also be granted by 
the civil court” 


and urged that the crucial thing for de- 
termining as to which of the two courts, 
namely, whether the civil court or the 
revenue court has jurisdiction to try the 
suit would be to look into the relief 
claimed. Whereas, in a case where the 
main relief is one cognizable by the re- 
venue court, the jurisdiction of the civil 
court would be barred notwithstanding 
that the revenue court may not have 
jurisdiction to grant the subsidiary re- 
lief, the civil court will, in a case where 
the main relief is cognizable by the civil 
court, hence jurisdiction to grant all the 
reliefs claimed in the suit. According 
to him, where only one relief is claimed 
in a suit, that relief would be the main. 
relief and in case such relief can be 
granted only by a civil court, the suit 
would be cognizable by a civil court. He 
urged that the plaintiff cannot be com- 
pelled to mould his relief so as to make 
the suit cognizable by the revenue court. 


5. Relevant portion of Section 331 of 
the U. P. Zamindari Abolition and Land 
Reforms Act runs thus :— 


“Except as provided by or under this 
Act no court other than a court men- 
tioned in column 4 of Schedule II shall, 
notwithstanding anything contained in 
the Civil Procedure Code 1908 take co- 
gnizance of any suit, application or pro- 
ceedings mentioned in column 3 there- 
of; or of a suit application or proceeding 


. based on a cause of action in respect of 


which any relief could be obtained by 
means of any such suit or application... 


Explanation : If the cause of action is 
one in respect of which relief may be 
granted by the revenue court, it is ‘im- 
material that the relief asked for from 
the civil court may not be identical to 
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that which the revenue court could Lave 
granted.,.......... sees 


5A, While dealing with the scope and 
ambit of the aforesaid provision Khare, 
J., in Ram Awalamb’s case (Supra) at 
page 1108 of the report, observed thus :— 
“Thus the jurisdiction of a civil court 
shall be barred in respect of suits besed 


on a cause of action for any of. the re- ` 


liefs: 


(a) mentioned in clama 4 of Sche- 
dule TI as being cognizable by revenue 
court, 

Or 


0) if on the same cause of accion 
any relief could be obtained by means 
of any suit or application mentioned in 
column 4 of Schedule II of the Act, the 
relief asked for from the civil court 
may or may not be identical to that 
which the revenue court would kave 
granted. In other words, (a) above re- 
lates to the class of cases where the juris- 
diction of civil court is specifically 
barred. Under clause (b) falls that class 
of cases where the jurisdiction of ue 
civil: court is impliedly barred”, 


These observations, in our opirion 
clearly indicate that in the opinion of 
the learned Judge, the crucial thing to 
do, for determining: as to whether a par- 
ticular suit is triable by a civil-cour{ or 
by a revenue court is to look into the 
bundle of facts which impelled the 
plaintiff to approach the court (cause of 
action) and not the reliefs claimed by 
him. If in connection with those facts 
any relief, though not icentical with the 
relief claimed in the suit, could be ob- 
tained from the revenue court, the ju- 
risdiction of the civil court would be 
barred, This becomes absolutely c_ear 
when we consider the following observa- 
tions at page 1121 of the report, made 
by the learned Judge while analysing 
true legal position in this regard that had 
emerged as a result of cases decided by 
this court: 


“The case law in this court on this 
point might be classified under the 
following two heads :— 


(qa) Where several reliefs closely 
connected with each other can be claim- 
ed on the basis of the cause of accion 
set forth in the plaint, it has to be ex- 
amined which of them is the main re- 
lief and which others are ancillary re- 
liefs. Jf such a consideration of facts 
constituting cause of action the main 
relief is such which can be granted by 
- the civil court, the suit would be cogni- 
zable in the civil court which will 
proceed to grant the ancillary relief <iso. 
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On the other hand if the main relief is 
specifically cognizable by a revenue 
court only but ancillarly relief may be 
such as could be granted by the civil 
court, the matter was cognizable only 
by a revenue court. 

(b) The pith and substance of the al- 
legations made in the plaint  constitut- 
ing the cause of action must be scru- 
tinised in order to determine whether 
or not if on the same cause of action any 
adequate or satisfactory alternative re-. 
medy could be available to the plaintiff 
in the revenue court. If the answer to 
the scrutiny be in the affirmative then 
the suit brought in the civil court must 
fail regardless of the relifes claimed; 
the suit was on the face of it cognizable 
by a civil court’. 

6. In our opinion the observations 
made by Khare, J.. in Ram Awalamb’s 
case which have been relied upon by 
the learned ‘counsel for the appellant 
(appearing at page 1123 of the Report) 
are in relation to proposition (a) men- 
tioned above and have nothing to do 
with proposition (b) stated above. So 
far as proposition (a) is concerned, it may 
some times happen that in connection 
with the same set of facts (cause of ac- 
tion), more than one reliefs are being 
claimed by the plaintiff and it may not 
be possible for the revenue court to grant 
all those reliefs. Proposition (a) men-. 
tioned above seeks to resolve the problem 
with regard to jurisdiction of courts in 
such cases, This proposition has nothing 
to do with the field covered by proposi- 
tion (b). 

7. So far as proposition (b) men- 
tioned above as enunciated by Khare, J., 
is concerned, it is fully in consonance 
with, and by way of approval of, what 
had been decided by an earlier Division 
Bench of this Court in the case of Baiju 
v. Shambhu Saran (1963 All LJ 1064) 
where Pathak, J., had, while dealing 
with Section 242 of the U. P. Tenancy 
Act a provision which is in pari meteria 
with the provisions contained in Sec- 
tion 331 of the U. P. Zamindari Aboli- 
tion and Land Reforms Act in a case. 
where relief for injunction had been 
claimed in a civil court on the allegation 
that plaintiff was a Khudkasht-holder 
but the defendant had got his own name 
entered in the revenue papers and was 
interfering with his possession, made the 
following observations :—; 


- . 

“Jurisdiction certainly depends upon 
the statement contained in the plaint, 
but when reference is made to Sec- 
tion 242 the question which must be con- 
sidered is not which court has jurisdg- 
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tion according to the plaint, but which 
court has jurisdiction according to the 
facts in the case, If according to the 
facts in the case, a revenue court can 
grant relief, it is the revenue court 
which the plaintiff must approach with 
an appropriate plaint, The revenue 
court would have jurisdiction according 
to the plaint itself. The rule that 
jurisdiction depends upon the plaint does 
not confer upon the plaintiff freedom te 
assert any fact which he chooses and 
Section 242 certainly does not give him 
that freedom, . ) 


Section 242 would be rendered mean- 
ingless and unnecessary, if it only bar- 
red a suit in a civil court on a plaint 
containing a cause of action on which a 
revenue court could grant relief. No 
plaintiff approaching a civil court would 
draft his plaint in such a way as to make 
out a case cognizable by a revenue court, 
If he goes to a civil court, he will natu- 
rally draft his plaint so as to make out a 
ease not cognizable by a revenue court. 
The contents of Section 242 can be given 
meaning only if courts insist upon the 
plaintiff going to a revenue court when 
on any of the facts that constitute 
the various causes of action in his 
favour there is one set of fact constitut~- 
ing a cause of action within the jurisdic- 
tion of a revenue court. 


- In the present case, it appears to us 
that the question which falls to be de- 
cided is whether the plaintiff had title 
to the plots in suit, and, therefore, it 
arises upon a cause of action in respect 
of which a relief could have been claim- 
ed in a revenue court. That being so, 
the civil court, in which the suit was 
brought, had no jurisdiction to entertain 
it and, therefore, the objection of the 
defendant must be upheld”. 


8. In this view of the matter, we are 
unable to accept the submission that the 
controversy as to whether a civil court 
or a revenue court has jurisdiction to try 
the suit has to be resolved merely on the 
basis of the relief claimed in the suit. 
For this purpose the pith. and substance 
of the allegations made in the plaint will 
have to be scrutinised and if on those 
allegations some adequate or satisfactory 
relief can be obtained from the revenue 
court, the suit has to be filed before the 
revenue court, notwithstanding that the 
relief has been so modulated that it falls 
dutside the purview of the revenue 
court. 

9. A scrutiny of the plaint in the in- 
stant’ case shows that according to the 
pigintiff, the controversy in the suit had 
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arisen because the defendants were, after 
getting the name of the plaintiff expung- 
ed from the revenue record, denying bis 
status as joint grove-holder, and that on 
the basis of such denial, they were likely 
to interfere with his joint possession. 
There is nothing in the plaint to show 
that the defendants intended to continue 


, to interfere with plaintiff's joint posses- 


sion even after a court of law holds that 
the grove belongs jointly to the plaintiff 
and the defendants, It cannot be denied 
that on the facts stated in the plaint, the 
plaintiff can maintain as action for de- 
claration of his title under Section 229~B 
of the U. P. Zamindari Abolition and 
Land Reforms Act. The relief for 
declaration of title by the revenue court 
would, in our. opinion, be an adequate 
and sufficient relief in the circumstances 
of the case. As in this case, the pith and 
substance of the allegations made in thej 
plaint is such in respect of which an. 
adequate relief can be granted by a re- 
venue court, the suit would be cogniza- 
ble by the revenue court and the order 
directing that the plaint be returned for 


presentation to proper court is fully 
justified. 
10. The matter may be looked at 


from yet another point of view. Even 
though the plaintiff has merely claimed 
an injunction, that injunction certainly f 
depends upon a declaration of plaintiff’s 
title 4s‘a joint grove holder of the grove 
in dispute. Accordingly, even though the 
plaintiff has not specifically. claimed a 
declaration of his title, the suit certainly 
involves such a declaration. In the con- 
text, the relief for declaration (though 
not claimed) is the substantive relief and 
the relief for injunction prayed for 
would merely be an ancillary relief. 
Accordingly, whether or not the revenue! 
court is competent to grant an ancillary 
relief, it would have jurisdiction to try] 
the suit even in accordance with the 
observation of Khare J., in Ram 
Awalamb’s case, relied upon by the 

learned counsel for the appellant. 
11. In the result, we find no merit in 
this appeal which is dismissed with costs. 
Appeal dismissed. 
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(A) Mines and Minerals (Regulation 
and Development) Act (1957), Sec- 
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- on 9 (1) — Scope — Sectien 9 (1) covers 
cases of statutory leases 2s well. AIR 
1971 Pat 382 (FB), Rel. on. (Para 17) 


{B) Mines and Minerals (Regulation 
and: Development) Act (1957), S. 15 (1) 
— Power of State Government te make 
rules laying down period fer lease cnd 
provision for payment of royalty or 
dead rent, (U. P. Minor Minerals (Con- 
cession) Rules (1963), Rr. 26, 21}. 

The word “Regulating” gives he 
power to the State Government to make 
Rules for the purpose of laying down -he 
conditions necessary for regulating che 
grant of leases and licerices, the period 
and the money payable by a lessee to 
the lessor or the terms to be mentioned 
in a lease. In the aksence of th2se 
terms, a lease would not be complete. 

(Para 18) 

Further, the State Government is em- 
powered to make rules for all sech 
“Purpose connected therewith’. Fixa- 
tion of royalty for extracting minor 
minerals for the grant of lease un- 
-doubtedly comes within this expression, 
1979 All LJ 718 (FB) Foll (Para 19) 


Royalty or dead rent is a necessary 
concomitant of mining leases. Thus, # 
is not correct to say that under she 
power of regulation conferred by Sc- 
tion 15 (1), the State Legislature coald 
not make rules laying down the amounts 
payable as royalty and dead rent. R. 21 
of the U. P. Minor Minerals (Concessionj 
Rules, 1963 which provides for the pay- 
ment of royalty and R. 22 which deals 


with dead rent are not, therefore, in- 
valid, —~ ‘ . (Para 21) 
=` (Ċ) U. P. Zamindari Abolition «end 
Land Reforms Act (1 of 1951), Sac- 


tion 107 (2) — “Central Act for the time 
being in force” Requirement of 
lease — Held, Central Act must mean 


the Act that was in existence at -he 
time of settlement of terms. ; 
.In the present case, the petitioner 


who was intermediary and Zamindar 
before the enforcement of the Zamindari 
Abolition Act became statutory tenant 
u/s 107 with effect from the date of 
abolition of zamindari i, e. 1-7-1952. The 
lease was deemed to commence from 
that date. The Mines Tribunal laid 
down the terms and conditions of “he 
lease in accordance with the provisiens 
of the U. P. Minor Minerals (Concas- 
sion) Rules, 1963 for the period before 
the enforcement of these Rules, This 
was opposed by the petitioner. 

Held that as in 1952 there was no 


Central Act regulating the grant of naw 
leases, the legislature cannot be said te 
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have ‘required the determination of the 
terms and conditions of the lease in ac- 
cordance with the Act as in force at 
that time.» Hence, the Central Act must 
mean the Act which was in existence at 
the time of settlement of the terms. 
: ; (Para 32) 
As the right of a statutory tenant was 
conferred on a zamindar operating the 
mines on the date of vesting and had 
further created the Mines Tribunal for 
settling the terms of the lease, it is logi- 
cal to hold that the terms to be laid 
down by the Tribunal would be in re- 
spect of the past as well as the future, 
Nobody could imagine that the Tribunal 
would be created the day on which the 
rights were abolished, and that it would 
determine the rights without loss of any 
time. Moreover, the words “for the 
time being in force” cannot mean the day 
on which the Act came into force. 
(Paras 24, 25) 


If there is mere reference to a pro- 
vision of one statute without incorpora- 
tion, then, unless different intention 
appears, the reference is to the provision 
as may be in force from time to time. 
In the instant case, according to Sec- 
tion 107 (2), the terms would be settled 
in accordance with the central law as 
may.be in force for the time being. That 
means that this provision covers a case 
of an enactment which may be passed 
in future, If on the principle of con- 
struction, the legislation by reference 
would include the amendments made 
from time to time, the legislative: intent 
clearly is to include the new enactment, 

(Para 30) 

(D) Constitution of India, Article 226 
— Writ against Expert Tribunal — High 
Court should not interfere with award 
made by Expert Tribunal, unless patent 
error is pointed out. (Para 33) 


Cases Referred: Chronological Paras 


AIR 1979 SC 798: 1979 Tax LR 2064 29 
1979 (UP) RCC 349: AIR 1979 NOC 140: 


1979 All LJ 718 (FB) 19 
AIR 1978 SC 793 28 
AIR 1971 SC 530 25 
AIR 1971 Pat 328 (FB) 17 
AIR 1968 SC 177 17 


AIR 1967 SC 887 17 
ATR 1961 SC 751: 1961 (1) Cri LJ 773 26 
AIR 1952 Cal 705 23 
(1862) 31 LJ Ch 867 Ellison v. Thomas 23 
U, S. Awasthi, for Petitioner; Stand~ 
ing Counsel, for Respondent, > `- a 
K. C. AGRAWAL, J.:— This writ 
petition is directed against an order of 
the Mines Tribunal, “Agra, dated 24-11- 
1977, determining the terms and ondi- 
e 
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tions of the lease under Section 107 (2) of 
U. P. Zamindari Abolition. and Land 
Reforms Act (Act! No. I of 1951), (here- 
inafter referred to as ‘the Act’). 


2. The relevant facts are these. The 
petitioner, Sheobaran Singh, was an in- 
termediary and Zamindar of Villages 
Ghaskata and Tantpur in tehsil Khera- 
garh, district Agra, before the enforce- 
ment of U. P. Act I of 1951. On the 
publication of the notification under Sec- 
tion 4 of the Act, all the estates stood 
transferred to and vested in the State 
free from all encumbrances. Conse- 
quences of vesting of an estate in the 
State are stated in’ Section 6 of the Act. 
It provides that when the notification 
under Section 4- has. been published in 

the Gazette, then, , 

(a) all rights, title and interest of all 
the intermediaries.— 7 

(i) in every estate in such area in- 
cluding land ............ , and 


(ii) in all sub-soil in such estates in- 
cluding rights, if any, in mines and mi- 
nerals, whether being worked or not, shall 
cease and be vested in the State of 
Uttar Pradesh free from all encum- 
brances,” 


3. -After the enforcement of U. P, 
Act I of 1951, the petitioner was asked 
by the Collector, Agra, to stop quarry- 
ing stones in the said village. The peti- 
tioners, thereupon, filed a writ petition 
in the High Court. The writ petition 
was finally allowed on March 18, 1955, 
The High Court held, that the petitioner 
was entitled to take advanage of the pro- 
visions of Chapter VI of the Act. A 
direction was issued by the High Court 
to the State Govt. and the Collector, 
Agra, for considering the application of 
the petitioner for grant of a lease under 
Sections 106 to 108 of the Act. It was 
also held that the petitioner was. entitl- 
ed to continue the working of the mines 
in accordance with the provisions of 
Chap. VI of the Act. 


4. In pursuance of the judgment of the 
High Court, the Collector, Agra sent 2 
letter dated 8-1-1964, offering the terms 
and conditions of the proposed lease, tc 
the petitioner. Along with this letter, 
a draft of the mining lease containing 
the detailed terms and conditions hac 
also been sent. This had offered te 
give a lease to the petitioner for a perio 
eof fifteen years and its terms and con- 
ditions were proposed to be in accord- 
ance with U. P. Minor Minerals (Con- 
cession) Rules, 1963, (hereinafter refer- 
red to as Rules), framed under the Mines 
and Minerals (Regulation and Develop- 
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ment) Act, 1957 (Act No. 67 of 1957) 
Do aa referred to as ‘the Central 
5.- -The petitioner. filed an . objection 
dated: 17-2-1964 to. the’ Collector against 
the terms. contained in the proposed 
lease. “He also filed a writ petition in 
this Court challenging the -validity of 
the terms and conditions contained in 
the draft lease. The writ petition was 
dismissed on 9-2-1965, . The High Court, 
however, held that if the petitioner and 
the State Government were not able to 
agree mutually with the terms and con- 
ditions on which the lease had to be 
given to the petitioner, the terms of tha 
lease would be settled by the Mines 
Tribunal to be appointed under Sec- 
tion 110 of the Act. As the terms could 
not be settled, the Collector, Agra, on 
12-10-1966 filed an application under 
Section 107 (2) of the Act for settlement 
of the terms. 
. 6. The application was contested by 
the petitioner on various grounds, in- 
cluding that since the provisions of the 
Central Act did not apply and the Rules | 
framed by the U. P. Government under 
the said Act were also not applicable, 
the terms and conditions could not be 
settled in accordance with them. The 
points of disagreements were as follows: 

(See points of disagreement on next 
page) 

7 On the pleadings, 
issues were framed: 

1, Whether the lease is in perpetuity 
by operation’ of law ? If not, what: period 
should be fixed for the lease? 

2. Whether the terms of the lease 
can be retrospective also? d 

3. What area of land is, or dead rent 
should be the lease? 

4. Whether royalty or. dead renf 
should be fixed? If so, at what rate? 

5. Whether the reference is not 
maintainable? 


8. The Mines Tribunal did not accept 
the argument of the petitioner that the 
lease had to be in perpetuity, and 
that it could not be for a fixed term. It 
held that the period of the lease had to 
be governed by the provisions of R. 12 
of the Rules. The Mines Tribunal fur- 
ther held that es under Section 107 (2) 
the petitioner had become statutory 
tenant with effect from the date of 
abolition of zamindari, the lease would 
commence from 1-7-1952 and shall end 
after the expiry of ten years from tha 
date on which the Tribunal decided tha 
ease. Since the Judgment of the Tribu- 
nal was given on 24-11-1977, the lease 
is to expire on 23-11-1987. On the other 
issues, the findings were against the peti- 


the following 
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(A) Period of lease. . . 
Proposal of State Government, ` 
The lease-shall ‘be for a period cf 
fifteen years with effect from 1-7- 
1952. ie ee 
(B) Payment'‘of Royalty or - 
Dead Rent. pte nt 
The rate of royalty or dead rent 
shall- be charged in accordance with 
_ the maximum. rate prescribed under 
_ First Sch. (Rule 22) of the U. F. - 
Minor Mineral (Concession) Rules, 
1963, with effect from 1-7-1952. . 


1 


(C) Commencement and Execution 

of the lease... e. 
The lease shall be deemed to have 
been executed with. effect from July 
1, 1952. 


tioner and it was held that the petitioner 
was liable to pay dead rent in respsct 
of the entire period covered by the lease 
in accordance with. the provisions of 
the Rules. ' : - 


9. The first question that may now 
be examined is about the rights of -he 
petitioner in respect of the land in ġğis- 
pute. We have already stated abcve 
that on the publication of the notifiea- 
tion under Section 4 of the Act, the right, 
title and interest of all the interme- 
diaries in all sub-soil, including rignts 
in mines and minerals, ceased and vest- 
ed in the State of U. P. Under the sweep 
of Section 6, all the rights of the Za- 
mindars had extinguished, and that no 
zamindar had any right left to operate 
the mines for the purposes of extracting 
minerals. Section 7, however, is a sev- 
ing provision laying down that the rights 
mentioned therein would not be affected 
by the vesting of estates. Cl. (a) of Sec- 
tion 7 with which we are concerned in 
the present case, provides that nothing 
contained in this Chapter shall in any 
way affect the right of any person to 
continue to work any minəs comprised in 
any estate hereinbefore acquired by the 
State. Section 7 (a) of the Act can cover 
two categories of persons. In the fist 
category, the persons covered may be 
those to whom leases had been given by 
the zamindars for operating the minas. 
The second category could -be those of 
zamindars themselves where they them- 
selves had been operating the mines and 
had not let them out. Chapter VI of fhe 
Act contains the provisions laying down 
the manner in accordance with which 
the rights saved by Section 7 (a) would 
be exercised. -The heading of this Chep- 
ter is “Mines and Minerals”. Section 06 
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Objection of -Opposite Party. ` 
The lease should be perpetual and ~ 
permanent, POs oe Ot ek 


The question of making payment 
of royalty or dead rent for the past 
years does not arise at all. The rate | 
of dead rent indicated in the draft 
lease deed is excessive and there is 
no guiding principle to determine 
the same. 


The terms and proposed lease deed 
Should be prospective and not re- 
trospective 


provides for working of mines to be 
governed by this Chapter. Section 107 
states that with effect from the date of 
vesting, all mines comprised in the estate 
or estates acquired under the Act, as 
were in operation on the date immediate- 
ly preceding the said date and were be- 
ing worked directly by the inter- 
mediary shall, if so desired by him, be 
deemed to have been leased ‘by the State 
Government to the intermediary, and 
such intermediary shall be entitled to 
retain possession of those mines as a 
lessee thereof. Sub-section (2) of Sec- 


tion 107, which is relevant, reads as 
under: 

“The terms and conditions of the 
said lease by the State Government 


shall be such as may be agreed upon 
between the State Government and the 
intermediary, or, in, default of agree- 
ment, as may be settled by a Mines 
Tribunal appointed under Section 110; 


Provided that all such terms and con- 
ditions shall be in accordance with the 
provisions of any Central Act for the 
time being in force regulating the grant 
of new mining leases”. 

10. The next relevant provision 1s 
Section 110, which provides for con- 
stitution of Mines Tribunal. It says that 
the Tribunal shall consist of a Chairman 
who shall be a District Judge and a 
member who shall be a mining expert. 

11. Sri Jagdish Swarup, counsel ap- 
pearing for the petitioner, contended that 
the Mines Tribunal acted erroneously in 
laying down the terms ang conditions of 
the lease in accordance with the provi-* 
sions of the Rules. He urged that the 
status of the petitioner being that of a 
statutory lessee, the provisions of the 
Central Act and the Rules applicable 2 


96 All, 


contractual leases could not be the basis 
for the terms and conditions for the 
purposes of sub-section (2) of Sec- 
tion 107 of the Act.. He urged that the 
provisions of the aforesaid Act applied 
enly to contractual leases and not to 

_ statutory leases. In the alternative, 
counsel contended that if this Court 
were to find that the Central Act and the 
Rules applied, the liability for the pay- 
ment of dead rent could arise only in 
respect of the period after August 26, 
1963, when the Rules had been enforced. 
For the period before the 
of the Rules, the Mines Tribunal could 
not settle the liability for payment of 
dead rent in accordance’ with its pro- 
visions. 


12. In order to examine the argumen: 
of the petitioner’s counsel, it appears 
necessary that the relevant provisions of 
the Constitution as well as those of the 
Central Act be examined. Under the 
Government of India Act, 1935, the sub- 
ject of mines and minerals was covered 
by Entry 36 of the Federal Legislation 
List I and Entry 23 of the Provincial 
Legislation List II of the Seventh Sche- 
dule. These Entries were practically 
adopted in the Constitution. Entry 54 o# 
List I — Union List of the Seventh Sch. 
reads as under: 


“Regulation of mines and mineral de- 
velopment to the extent to which such 
regulation and development under . the 
contro! of the Union is declared by Par- 
liament by law.to be expedient in the 
public interest.” 


Entry 23 of List II-State List reads: 
“Regulation of mines and mineral de- 
velopment subject to the provisions of 


List I with respect to regulation anc 
development under the control of the 
Union.” i 


13. The difference between the Gov- 
ernment of India Act and the Constitu- 
tion is the removal of oil-fields from the 
Entries. 


14. In 1948, the Central Legislature 
enacted the Mines and Minerals (Regula- 
tion and Development) Act, 1948. In 
Section 2 of. that Act is to be found the 
declaration contemplated by Entries 36 
and 83 of the Seventh Schedule of the 
Government of India Act, 1935. Section 3 
of the Act contained definitions. Sec- 
tion 4 provided that no mining. lease 

„would be granted after the commence- 
- "ment of the Act otherwise than in accor- 


dance with the Rules made ‘under the. 


said Act. Section 5 empowered ` the 


Central Governmerit to make Rules for . 


tpgulating the grant of mining leases. 
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Section 8 provided that -the. Central 
Government could by notification direct 
any power exercisable under that Act to 
be exercised by amy other -authority as 
could be specified in that direction. The 
Central Government framed “The Mines 
and Minerals (Concession) Rules, 1949”, 
and these Rules came into force on 25th. 
October, 1949. These Rules defined the 
“minor minerals”. Rule 4 provided that 
the Rules would not apply to minor mi- 
nerals, the extraction of which shall be. 
regulated by such rules as were framed 
by the Provincial Government. It is 
the admitted case that the U. P. Gov- 
ernment did not frame any such Rules. 
Further rules were framed by the Central 
Government in 1955 and 1956. None of 
these Rules, however, made any pro- 
vision in respect of any minor mineral 
within the meaning of Cl. (c) of Sec- 
tion 3 of 1948 Act. 


15. Before we come to - Mines and. 
Minerals (Regulation and Development) 
Act, 1957, (Act 67 of 1957), it may be 
pointed out that there was nothing either 
in 1948 Act or in the Rules framed there- 
under to cover the cases of minor mi- 
nerals. U. P. Government since had not 
made any Rules with regard to minor 
minerals, there was no law in force at- 
the time when U. P. Act I of 1951 came 
into force. Much after the enforcement 
of U. P. Act I of 1951, the Parliament 
enacted Act 67 of 1957. It came into 
force on Ist June, 1957. Section 2 of the 
aforesaid Act, as required by Entry 54 of 
List I, contained a declaration to ‘the 
effect that the Union should take under 
its control the regulation of mines and ` 
the development of minerals to the ‘ex-’- 
tent provided in the Act. Sections 4 to 13 
make different provisions for effectuat- 
ing the provisions of the said Act. The: 
relevant provisions to be noticed is Sec- 
tion 9. It provides that royalties would 
be payable in respect of mining leases. - 
Before coming to the interpretation of 
the section, it appears proper to com- 
plete the narration of further provisions 
of this Act which are relevant for. our, 
purposes, The next relevant provision. is . 
Section 14. It says that the provisions. 
of Sections 4 to 13 (inclusive) shall not 


apply to prospecting licences and min- -; 
‘ing leases in respect of minor minerals. 


As a consequence whereof, Section 9 did. 
not apply to minor minerals. Section 15,” 
empowers the State Government to make 
Rules in respect of minor minerals. _— 


16. Sri Jagdish Swarup, counsel ap- > 
pearing for the petitioner, contended that” 
as Section 9, which is the only provision ` 
dealing with the levy of-royalties in re-- 
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spect of mining leases, did not apply io 
Statutory tenancies, the petitioner could 
not be made 
under the provisions of the Central Ast 
and the Rules framed thereunder. Sec- 
tion 9, in fact, does not deal with minor 
minerals. It only provides for the pay- 
ment of royalties in respect of othar 


minerals. It is, however, not correct to 
say that Section 9 does not cover the 
ease of a statutory lease. The langı- 


age of Section 9 is wide enough to cover 
the case of a stautory leases as well, 


17. It may be noted here that the we 
of the words “or in any law in force at 
such commencement” in the non ob- 





“State of Bihar (AIR 1971 Pat 328), In. 


arriving at the decision that Section 9 
. covers the case of a statutory lease as 
well, the Full Bench relied on a decision 
of the Supreme Court in Bihar Mires 
Ltd. v. Union of India (AIR 1967 SC 
887). The submission of the learned 
counsel for the petitioner that S. 9 dces 
hot apply to statutory leases, does rot 
commend to us. Reference had been 
made by the learned counsel for the pe:i- 
tioner to a number of decisions of the. 
Supreme Court in support of this sub- 
mission, but none of those cases has any 
relevance on the controversy. We mèy, 
however, refer to only one case, whith 
‘was -a sheet-anchor of the petitioner's 
counsel for the above proposition. The 
said case is reported in Chhatu Rem 
Horil Ram Pvt. Ltd. v. State of Bikar 
(AiR 1969 SC 177). In this case, the 
Supreme - Court was not called upon to 


consider the scope of S. 9 of the Central- 


Act. It considered the scope of Rule 40 
of the Mining Minerals (Concessicn) 
Rules, 1949, and observed in connection 
with the said Rules that the same did rot 
apply to statutory leases arising by v-r-. 
tue of Section 10 of the Bihar Land F.e- 
forms Act. The decision of this case 
turned on the language of R. 40 itself. 
This case is of no help to us in interprat- 
ing Section 9 of the Central Act. _ 


“18. We have already pointed cuf 


above that Section 14 of the Central Act ~~ 
‘material are R. 21 and R.. 22. R. 21 pro- 


provides that ‘the provisions of Sec- 
tions 4 to 13 shall not apply to miror 
minerals. Section 15 of the Central Act 
empowers the State Governments. to 


make Rules for regulating the grant of 
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-plete. 


_ comes within the 
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prospecting licences and mining leases in 


- respect of minor minerals. Some of the 


words of sub-section (1)-of Section 15 
are important for the purpose of con- 


.. sidering the argument of the petitioner's 


counsel. These words are: “regulating” 
and “for purposes connected therewith”. 
The argument of the petitioner’s counsel 
was that under Section 15 (1), the State 
Government could not make any Rule 
laying down either the period for which 
the lease had to be granted or provide 
for the payment of royalty or dead rent. 
According to his submission, both these 


. matters fell beyond the purview of the ` 


section and, as such, the rules framed 
thereunder ‘were invalid. The word 
“regulation” is of wide import and the 
dictionary meaning of the word “regula- 
tion” given in Shorter Oxford Dictionary 
is “the act of regulation”, and the word 
“regulate” -is given the meaning “to con- 


troi, govern or direct by rule or regula- 


tion”. This thus gives the power to the 
State Government to make Rules for t 
purpose of. laying down the conditions| 
necessary for regulating the grant ofj -. 
leases and licences, the period and the 
money which would be payable by al, 
lessee to the lessor or the terms to be 
mentioned in a lease. In the absence of 
these terms, a lease would not be com- 
Section 15 (1) is couched in a 
language which confers wide power on 
the State Government. A e 
19. Another thing to be noted is that 
the Legislature has empowered the State 
Governments to make rules for all such 
“purposes: . connected. therewith”. Fixa- 
tion of royalty for extracting minor mi- 
nerals for the grant of lease undoubtedly 
expression “for pur- 
poses connected therewith’. The expres- 
sion “for purposes connected therewith” 
has been a subject matter of interpre- 


` fation before a Full Bench of this Court in 


Dr. Shamshuddin v. Smt, Zaibunnisa 
(1979 (UP) RCC 349). The view taken. 
by the Full Bench in this case establishes 
that this expression ` enables the rule 
making power to make provisions which 
may effectively administer the Act. For 
the purposes of grant of a lease. of minor 
minerals, laying down of the period and 
the considerati6n being the necessary 
ingredients, the Rule cannot be said to 
be invalid on that ground. 


20. For our purposes, the two rules 
vides for the payment of foyalty, where-. 
as R. 22 deals with dead rent. ‘Royalty’ 
is a charge by the owner of minerals ' 
from those to whom he gives the conces- . 
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sion to remove them, and the charge is 
on production. The meaning given to 
‘royalty’ in Mozley and Whitleys Law 
Dictionary at page 327, 8th Edition, is 
“a pro rata payment to a grower or lessor 
on the working-of the property leased, or 
otherwise on the profits of the grant or 
lease, the word is specially used in re- 
ference to mines, patents and copyrights”. 


21. “Dead rent’, however, is a rent 
payable whether mines be worked or 
‘not. In Halsbury’s Laws of England, 
Vol. 26, Third Edition, pages 430 and 
435, these two terms have been consider- 
ed in connection with mining leases. ` It 
has been observed that it is usual in min- 
ing leases to reserve both, a fixed annual 

` rent (otherwise known as dead rent or 
minimum rent or certain rent) and 
royalty varying with the amount of mi- 
nerals worked. The object of the fixed 
rent is to ensure that the lessee will work 
the mines. Another purpose of the fixed 
rent is to ensure a definite minimum in- 
come to the lessor. In respect of a mine, 
dead rent is payable until the expiration 
of the term although the mine is not 
worked or is exhausted during the cur- 
rency of the term. Dealing with royalty, 
the learned Author says that “royalty is 
payment to the lessor proportionate to 

“ithe amount of the demised mineral work- 
ed within a certain period”. This would 
show that royalty or dead rent isa 
necessary concomitant of mining leases. 
Thus, it is not correct to say that under 
the power of regulation conferred by 
sub-section (1) of Section 15, the Stat= 
Legislature could not make rules laying 
down the amounts payable as royalty 
and dead rent. This discussion will help 
us more when we come to the challenge 
of the amount fixed as dead rent by the 
Mines Tribunal. 


22. Reverting to the main submission, ° 


counsel’s argument was that the dead 
rent could not be fixed in accordance 
with the provisions of. the Rules. Wa 
have already noticed that under Sec- 
tion 107 (2) of the Act, Mines: Tribunal 
is required to determine the terms and 
conditions, if the same are not mutually 
agreed upon between the parties. Sub- 
section (2) of the aforesaid section has 
a Proviso. The Proviso lays down that 
all such terms and conditions shall ba 


settled in accordance with the provisions - 


of any act for the time being in force. 
e We, have seem above that there was no 

Central Act at the time when U. P. Act 

I of 1951 came. into force. Admittedly, 
such an Act existed 

the terms were being 
Mines Tribunal. 


settled by ths 
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23. The question is whether in settle 
ing those terms, the Mines Tribunal 
could take into account the Rules for the 
period before the enforcement of these 
Rules and after. This requires us to 
consider the phrase “for the time being 
in force”. The expression “for the time 
being in force” is not capable of a precise 
meaning. As observed in Ellison v. 
Thomas (1862) 31 LJ CH 867 at P. 869, 
these words are capable of different in- 
terpretations according to the context, for 
example, they might be used with a con- 
text showing clearly that they were in- 
tended to point out one single period of 
time, and it might be according to the 
context that the same words applied to 
a-succession of periods. This case was fol- 
lowed in Gckul Chand De v. Gopi Nath 
Dey (AIR 1952 Cal 705). In our case, 
therefore, the context has to be seen. 


24. According to the petitioner, the . 
Mines Tribunal was required to settle the 
terms and conditions in accordance with 
the provisions of the Central Act, as if ` 
on the ist July, 1952, there was a Central 
Act, but since there was no such Act, 
Act 67 of 1957 cannot be looked into. The 
submission is untenable. The terms and 
conditions, which . were required to be 
determined, could not be only for the 
future. They had to be for the whole 
period for which the lease was to be 
granted, As the Legislature had con- 
ferred the right of a statutory tenant 
on a zamindar operating the mines on 
the date of vesting and had further 
created the Mines Tribunal for settling 
the terms, it is logical to hold that the 
terms to be laid down by the Tribunal 
would be in respect of the past as well 
as the future. Nobody could imagine 
that the Tribunal would be created the 
day on which the rights were abolished, 
and that it would determine the rights 
without loss of any time. 


25. Moreover the words “for the time 
being in force” cannot, therefore, mean 
the day on which U. P. Act I of 1951 
came into force. The Legislature could 
not have intended to do so. In the con- 
text in which these words find a place, 
the irresistible conclusion is that the 
phrase “for the time being in force” 
should be given a meaning that fulfils 
the object cf the provision, the purpose 
being that at the time of séttling the 
terms, the Mines Tribunal would take 
into account the provisions of the Central 
Act. It is settled law that when the 
statutory words are capable of two - 

-meanings, préference should be given to 
that meaning which produces more re- 
asonable result (See Madhav Rao Jivaji 


ry 
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Rao v. Union of Indie, AIR 1971 SC 530 
at p. 576). If we accede to the contention 
of the petitioner’s counsel, the Proviso 
would become redundant, and it w- 
cease to achieve its object. A construction 
which leads to such a result must 3e 
avoided. 


26. In State of U. P. v. Babu Ram 
Upadhya (AIR 1961 SC 751) the 
Supreme Court said: 


“The Rules made under the statcte 
are treated for the purpose of construc- 
tion, as if they were in the enabling Act, 
and are to be of the same effect as if con- 
tained in the Act.” 

27. These observations leave no rocm 
for doubt that the Rules being part of 
the Act, the Mines Tribunal did not ect 
illegally in considering the Rules and in 
determining the amount of dead rent 
payable by the petitioner. 


28. There is yet anothar way to ap- 
proach the problem. Proviso to sub- 
section (2) of Section 107 of the Act lays 
down the requirement of determining 
the terms and conditions in accordance 
with the Central Act ‘for the time being 
in force’. Now it is settled rule of con- 
struction that if there is mere reference 
to a provision of one statute in another 

without incorporating it, then, reference 
would mean the provision of law as it 
be in force from time to time. Interpret- 
ing such an incorporation, the Supreme 
Court said in Bajya v. Gopikabai, (AIR 
1978 SC 793, Para 27) that in such a case 
it may be presumed that the legislative 
intent was to include all the subsequent 
amendments also, made from time to time 
in the generic law on the subject adopted 
by general reference. For arriving at 
this conclusion, the Supreme Court re- 
ferred to the following passage: 

“A statute which refers to the law of 


a subject generally adopts the law n 
the subject as of the time the law is in- 


voked. This will include all the amend- 


and modifications of the law 
to the time the refererce 
(Vide Sutherlani’s 
Third oo 


ments 
subsequent 
‘statute was enacted”. 
` Statutory Construction, 
Art. 5208, P. 5209). 


29. The same view was taken by the 
Supreme Court in Mahincra and Mahin- 
dra Ltd. v. Union of India (AIR 1979 S5C 
798). 

30. It may be argued that as in cur 
case the Central Act regulating the lease 
governing minor minerals had not been 
enacted, the law laid down in these cases 
would not apply. This submission would 
be fallacious. The question is that of fhe 
intention of the fegislation, If there is 
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mere refererice to a provision of one 
statute without incorporation, then, 
unless different intention clearly ap- 
pears, reference fo a provision would 


‘be construed as a reference to a pro- 


vision as may be in force from time 
to time. In the instant case, ac- 
cording to S. 107 (2),.the terms would 
be settled in accordance with the Central 
law as may be in force for the time 
being. That means that this provision 


.covers a case of an enactment which may 


be passed in future. If on the principle 
of construction, the legislation by refer- 
ence would include the amendments 
made from time to time, there is no 
reason to think that it will not include 
the new enactments. The legislative in- 
tent clearly is to include the new enact- 
ment. 


31. Normally, in a case of contractual 
tenancy, the terms and conditions ‘are 
settled beforehand. The definition of the 
word “lease” given in Section 105 of the 
Transfer of Property Act also lays down 
the requirements of a léase to the above 


‘effect. A statutory tenancy of the pre- 


sent case, however, cannot be kept at 
par with the contractual tenancy. The 
statutory tenancy came into existence 
automatically without any act of the 
parties and under the statute. The set- 
tlement of the terms and conditions had 
to be followed later on. Normally, a 
statutory tenancy also springs from a 
previous contractual relationship. But the 
present is a case of a different type. The 
petitioner being a tenant could not deny 
his liability of dead rent for the period 
before the framing of the Rules or the 
enactment of the Central Act 67 of 1957. 
Hence, the Tribunal was justified in de- 
termining the dead rent for the entire 
period. 


$2. As in 1952 there was no Central 
Act regulating the grant of new leases, 
the legislature cannot be said to have 
required the determination of the terms 
and conditions of the lease in accordance 
with the Act as in force at that time, 
Hence, the Central Act must mean the 
Act which may be in existence at the 
time of settlement of the terms. : 


33. Petitioner’s counsel urged that in 
the present case the Mines Tribunal had 
directed for the payment of maximum 
rate of dead rent, whereas ‘in other case 
the direction was for the payment of 
minimum rate. Counsel tontended thate 
the fixation of maximum rate was illegal. - 
There is no justification for the counsel 
to make this submission. He did not 
take any ground in the writ petition to 
challenge the fixation of maximum rate 
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- He ought to. have taken this. plea -and 
set out the relevant materials in justi-, 
fication of the argument. The petitioner 
did not do so. It appears from the judg- 
ment that the State Counsel’s suggestion 
made before the Mines Tribunal for the 

. fixation of maximum rate had been ac- 
cepted as it had been found by the Mines 
Tribunal that the present was a case for 
fixation of the maximum rate. Jt may 
be noted here that the Tribunal appoint- 
ed under Section 110 of the Act consist- 
ed of the District Magistrate and the 
Director of Geology and Mining, U. P.. 
as Member. It was an expert Body and, 
as such, can be presumed to know the 
character and nature of the mines which 
were in possession of the petitioner. In 
a case where an order or award is made 
by an expert Tribunal, this Court should 
not interfere unless a patent error was 
pointed out. No such error could be 
suggested. The fact that the petitioner 
did not challenge the amount on the 
ground argued orally before us, streng- 
thens our conclusion that the said point 
has no merit. . 


34. In a supplementary affidavit of 
Gaya Prasad filed on behalf of the Col- 
lector, Agra, detailed reasons have been 
given for charging maximum rate of 
dead rent. It has been stated in para- 
graph 2 that royalty could not be fixed 
due to failure to furnish accounts by the 
petitioner. In the absence of accounts, 
it was difficult to assess the amount of 
royalty. Under these circumstances, the 
_Mines Tribunal could not charge royalty. 
‘In this connection, the allegations made 
further are that the.minerals extracted 

. are mainly used for. face work of the 
building, flooring, roofing, pillars ete. It 
has comparatively higher market value, 
and, therefore, maximum amount stated 
in the Schedule has been charged. 


35. It may further be noted that after 
the filing of the application, interroga- 
tories had been served on the petitioner 
‘by the State of U. P. calling upon him to 
give the details of the income which had 
.been made from extracting the minerals. 
The number of the relevant interroga- 
tory was 6. The petitioner gave evasive 
reply to the same. The petitioner had 
full accounts in his possession which 
could show the quantity of minerals 
taken out. Since the petitioner did not 
aio so, he canrfot be heard making any 
complaint that the Tribunal erred in fix- 
ing the maximum rate of rent laid down 
in Rule 22. For proving his case that 
the minimum rent was payable, the peti- 
goner was required to ‘give his evidence. 
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The evidence was exclusively in his pos- 


session, which he deliberately withheld. 


36.. Counsel also faintly suggested that 


_the period of lease was short, and that 


the lease should have been perpetual. 
The submission -has no. substance. The 
determination of the period for which 
the lease had tc be given depended on 
various: considerations. To accede to the 
request of the petitioner for the grant of 
a perpetual lease too was not possible 
and, as such, was rightly repelled. In 
determining the period, the Tribunal did 
not commit any mistake requiring in- 
terference, It took into consideration the 
provisions-of the Rule and also the facts 
and circumstances of the case. The de- 
termination of the period for the lease 
being not based on any irrelevant or ex- 
traneous consideration, the same cannot 
be quashed.. The High Court does not 
sit in appeal in writ jurisdiction and 
cannot substitute its own judgment over 
that of a subordinate Tribunal in such 
matters, The discretion thus having been 
rightfully exercised and guided by re- 
levant considerations of law, cannot be 
interfered with. 


37. Counsel for the petitioner con- 
tended that under the orders of the 
Mines Tribunal, the petitioner would be 
required to pay huge amount towards. 
the lease money. That may be so. Bui, 
the order of the Mines Tribunal cannot 
be set aside: on that ground. The peti- 
tioner has been operating the mines since’ 
1951 knowingly that he was required to 
pay money for the same, He having en- 
joyed the fruits cannot be heard com- 
plaining when he has been called upon 
to pay price for the same. 

38. In the result, the writ petition 
fails and is dismissed with costs. The 
stay order is discharged. 

Petition dismissed. © 
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Virendra Kumar, Petitioner v. State of 
U. P. and others, Respondents. 5 

C. M. W. No. 3499 of 1977, D/- 30-7- 
1979. f 

(A) Forest Act (1927), Section 82 — 
Words ‘Price’ and ‘Damages’ — Mean- 
ing of — Whether deficit on resale couid 
be recovered under Section 82 — (Words 
and Phrases — ‘Price’ and ‘Damages — 
Meaning) — (interpretation of Statutes 
— Words). : 

Under Section 82 of the Act, what is 


- recoverable is “Price”. “Price” is a sum 
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of money at which an article is sold. It 


is something which one ordinarily ac- 


cepts. voluntarily in exchange for sorme- 


‘thing else. There is very important s- 
tinction between an action for the price 
and an action for damages, ‘Damages” 
are pecuniary consequence which the law 
imposes for the breach of some duty or 
the violation of some righi. In the event 


the sale price is not paid, the seller may 


have a right to recover the sale price as 
well as damages for the loss which occur 
to him due to detention of the same but 
so long as he only recovers the balaace 
of the price not paid, the essential char- 
acter of the recovery would be that of 
the price. But, however, a case of te- 
eovery of deficit is different. In suck a 
ease, the property. revests in the seMer 
and the buyer is no longer liable for zhe 
price. The result of this will be that 
even if the property had originally pass- 
ed to buyer, it will now revest in che 
seller and the action for the 'Price” 
will no longer lie. In the case of re- 
covery of deficit, the basis is that zhe 
buyer was liable to make up the loss in- 
curred by the seller which was occasien- 
ed by reselling the property. A case of 
that nature falls under Section 54 (4) of 
Sale of Goods Act, 1930. Inasmuch as 
after the cancellation of the sale, the -e- 
lationship ceased to be that. of a seller 
_ and buyer there was no existing sale 
and therefore no price was due. 

(Paras 10, 11, 14, 17) 


Where the buyer fails to pay the sale ` 


price and the seller in exercise of his 
power under the terms of the agreement 
of sale, resells the property and claims 
the deficit, such a claim is in its true 
nature a claim for damages upon reszle. 
It is not a claim for unpaid price. The 
deficit on resale will not be recoverable 
as an arrear of land revenue under S2c- 
tion 82 of the Act, as the remedy provid- 
ed by that section cannot be availed “or 
recovering damages. The word ‘price’ 
should not be interpreted to inch de 
damages, (Paras 15, 18, 32) 


Where the seller without reselling the 
property, claims recovery of unpaid 
money, the recovery cannot be categoris- 
ed as damages, and Section 82, applies 
and the amount can be recovered as ar- 
rear of land revenue. AIR 1956 All "721 
and 1973 All LJ 309, Distinguished. 

(Paras 19, 20, 32) 


(B) Forest Act (1927), ‘Sections 82 end 
83 — Scope of — Word ‘such’ in S2c- 
tion 83 — Interpretation — Two modes 
of recovery of forest dues can be adop-ed 


simultaneously — Section 82 not stb- . 


- ject to Section 83. 
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Word ‘such’ in Section’ 83 is a word of 


‘relation used’ to refer to the antecedent 
‘noun — that is the price dealt with in 


Section 82. Section 83, demonstrates that 
even in respect of money recoverable 
under Section 82, a charge is created 
under S. 83. Section 82, is however wider 
in its scope than Section 83. Under Sec- 
tion 83, in respect of the money payable 
for any forest produce, the amount due 
is deemed to -be a first charge on such 
produce, But Section 82 does not confine 
itself to the dues payable for or in re- 
The charge 
created by Section 83 (1) is automatic 
and no action is required: to be taken by 
the State Government (seller) for avail- 
ing the benefit conferred by it. See- 
tions 82 and 83 are not mutually ex- 
clusive. Two modes of recovery of forest 
dues are supplementary to each other 
and can ‘be adopted simultaneously. To 
hold that the two proceedings for reco- 
very cannot go simultaneously, would 
be to blur the distinction which exists, 
undoubtedly, between Sections 82 and 83. 
It would be doing a violence to well un- 
derstood English words used in those 
sections. It is the well settled rule of 
construction that this should be spar- 
ingly done and only done when the in- 
tention of Parliament is obvious and 
would be thwarted if such an interpreta- 
tion was not placed. Such is-not the 
case here. (Paras 22, 23, 24, 25) 


The right of the ‘State Government is 
not confined to the recovery of the 
amount as against the property charged. 
Section 82 conferring the power to re- 
cover the amount as an arrear of land 
revenue is not subject to Section 83. The 
Legislature did not provide for the pro- 
ceedings first as against the property 
charged and to proceed to recover the 
price as an arrear of land revenue only 
on the charged property failing to satis- 
fy the demand, . (Paras 29, 30) 


On the proceedings for recovery of 
price being taken, the contract would 
stand repudiated or rescinded, but that 
does not mean that the State Govern- 
ment would not be entitled to get da- 
mages to which it may be entitled to 
otherwise under the law. The claim for 
price due would not defeat its right of 
damages if it is otherwise entitled to it 


under the law. (Para 31) 
Cases Referred: Chronolegical Parag 
1973 All LJ 309 16, 20 
AIR 1973 Pat 98 20 
AIR 1972 Madh Pra 116 - 26 
AIR 1967 SC 1105: 1967 All LJ 327 27 
AIR 1965 Mys 109 4f 
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AIR 1956 All 72% 16, 20 
B.. D. Mandhyan, for Petitioner; Stand- 
ing Counsel, for Respondents. 
K. C. AGRAWAL, J.:— In this peti- 
tion under Article 226 of the Con- 


stitution the petitioner prays for 
quashing the citation dated 30th Au- 
gust, 1977 and for a writ of man- 


damus directing the respondents 3 and 
6 not to realise the forest-dues from the 
petitioner as arrears of land revenue. 


2. The facts relevant for our 
poses are as follows :— 

The petitioner is a forest Contractor 
At an auction held on August 20, 1968, 
the petitioner purchased lot No. 8 of the 
Pithoragarh Forest Division for a sum 
of Rs, 1,08,000/-. The sale money was 
to be paid by the petitioner in two in- 
stalments. These instalments were :— 

1. Ist instalment Rs. 36,000/- on 1-11- 
1969. 

2. 2nd instalment Rs. 72,000/- on 1-4- 
1970. 


3. The petitioner did not pay the in- 
stalments as mentioned above. Instead, 
he paid the amount in small bits. The 
total amount which had been paid by him 
by March, 1975 was Rs. 55,834.85p. After 
deducting the aforesaid amount from the 
total sum payable, the amount which 
remained to be paid was Rs. 52,665.15 p. 

4. After the auction had been finalis- 
ed in favour of the petitioner, an agree- 
ment was executed between the peti- 
tioner and the State of U. P. and as per 
the agreement and terms of sale, the 
petitioner was entitled to export all the 
purchased materials in proportion to the 
payment. made by him from time to time. 
Since the petitioner failed to make the 
payment, in spite of various reminders, 
sent to him, the material not exported by 
him: was detained by the Forest Depart- 
ment. Apart from detaining the ma- 


pur- 


terials, the Forest Department also start- - 


ed proceedings for recovery of Rupees 
52,665.15 p. Consequently, a recovery 
certificate of the said amount was sent 
to the Collector, Nainital for recovery of 
the amount as arrears of land revenue, 
under the U. P. Moneys (Recovery of 
Dues) Act as amended by U. P. Act 
No. 17 of 1975. Through this petition, 
the petitioner has sought quashing of 
recovery proceedings of the aforesaid 
amount. 


e 
“5. The petitioner also purchased two 
more lots of timber being lots Nos. 22 
and 16. These 2 lots were. of the forest 
and were in respect of forest situated in 
west Almorah Forest Division, Ranikhet, 
d@trict Nainital. Lot No. 22 was sold on 
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23rd November, 1967 for Rs. 71,000/- 
and lot No. 16 was sold on 21-8-1968 for 
Rs. 1,56,000/- As per the terms of the 
sale and the agreement between the 
petitioner and the forest department the 
payment of sale money was to be made 
as under :— 
Lot No. 22/67-68 


Ist instalment’ Rs. 23,700 on 1-10-1969, 
2nd instalment Rs. 47,400 on 1-2-1970 
Total Rs. 71,100/- 
Lot No, 16/68-69 
Ist instalment Rs, 52,000/- on 1-11-1969 
2nd instalment Rs. 1,04,000/- on 1-4-70 
Total Rs. 1,56,000/-. 


6. The petitioner did not pay the in- 
stalments as mentioned above. Con- 
sequently, the agreements of the ‘sale of 
the aforesaid lots viz, 22 and 16 were 
rescinded and the aforesaid two _ lots 
were put to sale. The two lots were sold 
for Rs. 43,200/- in an auction held on 
25-2-1975. The balance recoverable in 
respect of these two lots was Rupees 
30,343.69 p. The recovery of this amount: 
was also started by way of arrears of 
land revenue. A recovery certificate of 
the amount of Rs. 30,343.69p. was sent 
to the Collectcr, Nainital. The petitioner 


challenged the aforesaid recovery as 
well. 

7. From the facts stated above, it 
would be seen that the total amount 


which is being recovered for the non- 
payment of dues of the three lots., viz. 
8, 16 and 22 is Rs. 83008.84p. 


8. The main ground of challenge was 
that since the deficit on resale could not 
be termed as ‘price’, the recovery of the 
same under Section 82 of the Forest Act 
was illegal. The petitioner’s case was 
that the real character of the amount was 
“damages” and as under Section 82 only 
“price” can be recovered as arrears of 
land revenue, the proceedings are liable 
to be quashed. 


9. For appreciating the point it would 
be relevant to refer to Sections 82 and 83 
of the Forest Act. Section 82 provides 
that :— f 

“All money payable to the Govern- 
ment under this Act, or under any rule 
made under this Act, or on account of 
price of any forest-produce, or of ex- 
penses incurred in the execution of this 
Act in respect of such produce, may, 
if not paid when due, be recovered, 
under the law for the time being in force 
as if it were an arrear of land revenue”. 
Section 83 provides — 

(1) When any such money is payable 
for or in respect of any. forest~produce, 
the amount thereof shall be deemed to 
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be a first charge on such produce, and 
such produce may be taken possession 
of by a Forest Officer urtil - such amount 
has been paid. 


(2) If such amount ‘is not paid wren 
due, the Forest Officer may sell such 
produce by public auction, and the pro- 
ceeds of the sale shall be applied dirst 
in discharging such amount. 


(3) The surplus, if any, if not claim- 
ed within two months from the date of 
the sale by the person entitled ther=to, 
shall be forfeited to ‘(Government.)*. 


10. Before we proceed to consider the 
point, we may note here that there were 
two types of recoveries in the present 
case. The first was in respect of lot 
No. 8. In the case of lot No. 8, the 
forest produce sold to the petitioner was 
not resold, the recovery was of the 
balance of the sale price which had not 
been paid by the petiticner. In respect 
of this lot, out of total amount of Rupees 
1,08,000/- the petitioner had paid Rupees 
55, 334.85p. The balanc2 was Rupees 
§2,665.15p. It is this amount which was 
being recovered from the petitioner as 
an arrear of land revenue. The case of 
lots Nos. 16 and 22, is, however, different. 
‘These two lots had been resold and the 
recovery was being mace of the de“icit. 
‘Thus there was a difference in the nacure 
of the sum recoverable in respect’ of lot 
No. 8 and the amount recoverable in re- 
spect of lots 16 and 22. Under Sec- 
tion 82; what is recoverable is “price”. 
“Price” is a sum of money at whick. an 
article is sold. Tt is something which 
one ordinarily accepts voluntarily in ex- 
change for something else. There is 
very important distinction between an 
action for the price and an action for 
damages, This distinction is of ccnsi- 
derable importance. 


11. In legal contemplation the term 
“damages’ is the sum of money which 
the law awards or impcses as pecuniary 
compensation, recompense, or satisfac- 
tion for an injury done or a wrong 
sustained as a consequence either 
of a breach of a cortractual obtiga- 
tion or a tortious act. Expressed 
in other terms, damages are pecumiary 
consequence which the law imposes for 
the breach of some duty or the violetion 
of some right (see American Jurisoru- 
dence Vol. 22, page 30). 


12. It would be seen that damages 
consisting of compensation for loss 
sustained, which has an accepted techni- 
cal meaning in law: if may be recover- 
ed by a person in a court who has sufer- 
ed loss, detriment, or injury to his 
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person, property, or rights, through the 
unlawful act or omission or negligence 
of another. 


13. Ina case of deficit, what is re~ 
covered is damages occasioned due to 
resale. But in the case of price, such is 
not the case. P. S. Atiyah in his Book 
on “The Sale of Goods” Vth Edition page 
269 says :— 

“The resale, therefore, amounts to a 
rescission, of the contract, property re~ 
verts in the seller and the buyer is no 
longer liable for the price”, 

Thus resale results in rescision of the 
contract. Rescission, as said by Cheshire 
at page 573 in his Book “Law of Con- 
tract” Edition 1972 says that :— 

“Rescission means the retrospective 
cancellation of a contract ab initio. In 
such a case the contract is destroyed as 
if it had never existed, but its discharge 
by breach never impinges upon rights 
and obligations that have already matur- 

ed”. 

14. Even if it is true that there isi 
failure to pay the amount, the recovery; 
of price is not the same thing as that of 
damages. In the event, the sale price is; 
not paid, the seller may have a right to! 
recover the sale price as well as da- 
mages for the loss which occur to. him: 
due to detention of the same but so long 
as he only recovers the balance of the 
price not paid, the essential character 
of the recovery would be that of the 
price. But however a case of recovery of 
deficit is different. In such a case, the 
property revests in the seller and the 
buyer is no longer liable for the price. 
The result of this will be that. even if 
the property had originally passed to; 
the buyer it will now revest in the seller 
and an action for the “price” will noj- 
longer lie. 

15. Reverting to section 82 of the 
Forest Act, it may be noted that what 
can be recovered as an arrear of ‘land 
revenue is the “price”. The remedy pro- 
vided by section 82 cannot be availed for 
recovering damages. It is not- possible 
to say that the word “price” should be 
interpreted to include damages. 

16. In Gobardhan Das Kailashnath 
v. Collector of Mirzapur (AIR 1956 All 
721) a Division Bench of this court held 
that if a contract for sale of a forest is 
cancelled and then the forest is reauc- 
tioned, the claim for the deficit is in its 
true nature, a claim fog damages upon 
the resale. It cannot be held to be @ 
claim for unpaid price. And if a claim 





cannot be termed as price, then the deficit 
on resale will not be recoverable as an 
arrear of land revenue under Section g2 
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This decision was followed in State of 
U. P. v. Deewan Chand (1973 All LJ 
309). In this case also the difference 
between the price fetched and the price 
for which the contractor had purchased 
was being recovered. The High Court 
p the proceedings of recovery on 

e view that since the claim could not 
be termed as price, it could not be re- 
covered as an arrear of land revenue 
either under Section 82 of the Forest 
Act or under Section 3 of the U. P. 
Public Moneys (Recovery of Dues) Act, 
1972. In J. A. Dalmet v. State of Mysore 
(AIR 1965 Mys 109), a Division Bench 
beld that since the sale in petitioner’s 
favour had been cancelled . and certain 
amount was claimed` against’ him as da- 
mages, Section 82 did not apply. 


17. In the case of recovery of deficit, 
'Jthe basis is that the contractor was liable 
to make up the loss incurred by the 
State which was occasioned by reselling 
the forest produce. A case of that nature 
falls under Section 54 (4) of the Sale of 
Goods Act (1930). Inasmuch as after 
the cancellation of sale the relationship 
between the State and the contractor 
ceased to be that of a seller and buyer. 
There was no existing sale, and there- 
fore, no price was due. 


18. It may be noted here that under 
clause 3 of the Agreement entered into 
between the petitioner and the State of 
U. P. the latter had the power to 
realise from the purchaser the balance 
amount by reselling of the forest 
produce. The amount realised as a re- 
sult of resale was liable to be credited to 
the account of the purchaser. It appears 
to us that lots 16 and 22 were put to sale 
in exercise of the power conferred on 
the State Government under clause 3 of 
the aforesaid agreement. : 


19. The next question that arises for 
consideration is about the recovery of 
the price in respect of lot No. 8. The 
forest department did not resale the 
aforesaid lot. The amount which waa 
being recovered from the petitioner was 
the price not paid. In terms, Section 82 
applies, the recovery cannot be categoris- 
ed as damages. 


. 20. Learned counsel for the petitioner 
referred to the decisions of this court 
reported in Gobardhan Das Kailashnath 
v. Collector of Mirzapur (AIR 1956 All 
` 321), and Statesof U. P. v. Dewan Chand 
(1973 All LJ 309) (supra) and contended 
that the principles of law laid down in 
. the aforesaid cases would apply to the 
case of recovery of price: as well. The 
sgbmission made is not correct. In the 
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aforesaid two cases, contracts had been 
cancelled and the amount was claimed 
as “damages”, the basis of the claim 
be that under the terms of the con- 
tract which the petitioner had accepted, 
they were liable to make up the loss in- 
curred by the State. In the instant case, 
the position was diferent. The State - 
Government was not recovering any loss 
which might have occurred on account 
of a resale. ft was recovering the price. 
To such a case, the principles, laid: down 
in the aforesaid two decisions, would 
fot apply. Tke claim was of the price 
of forest produce which had not been 
paid. In Jogendra Lal Saha v. State of 
Bihar (AIR 1973 Pat 98) a similar con- 
troversy arose, In that case, by an agree- 
ment the petitioner agreed to pa 
Rs, 41,667/- for the first year, Rs, 41,667/- 
for the second year, and Rs. 41,666/- for 
the third year of the lease for collecting 
Kendu leaves. He paid Rs. 41,667/- only. 
The State Government thereafter start- 
ed recovery proceedings for the second 
instalment of Rs. 41,667/-. The argu- 
menf advanced was that since the natura 
of the claim was “damages”, the same 
could not be recovered. In support of 
this submission, the petitioner of that 
case had relied ‘upon the decisions of 
our court stated above. The Patna High 
Court distinguished those cases and held 
that as the claim before it was for the 
price of forest produce, the arrears could 
be claimed as arrears of land revenue. 
We respectfully agree with this view. In 
our opinion, also, the principles laid down 
fn the aforesaid two cases do not apply 
in the case for recovery of price. The 
claim of unpaid money was nothing else 
but the “price? and as such the same 
could be recovered as arrears of land 
revenue. ; 


21. Counsel for the pefitioner further 
contended that as the Forest department 
kad exercised its power conferred 
by section 83 cf fhe Forest Act, and had 
stopped thə removal of the forest pro- 
duce, it had no right to realise the 
amount due in respect of lot No. 8 as 
am arrear of land revenue. He urged 
that out of the two modes of recovery of 
forest dues, one under Section 82 and the 


-other under Section 83, the State Gov- 


ernment could adopt only one, and that 
having resorted to Section 83, it could 


not recover the amount under Section 82 
as an arrear of land revenue. He con- 
tended that interpretation places that the 
two modes are mutually exclusive and 
as such could not be resorted to simul- 
taneously. f 


1986 - : 
22, The. subrnission-: made is devoid 


of substance. Sections 82 and 83 are aot 
mutually exclusive. Two modes are 


supplementary to each other and can be - 


adopted simultaneously. Section 83 (1) 
creates a lien on forest produce. A 
charge can be created~by act of paries 
or by operation of law. A charge created 
by operation of law, comes into existence 
on certain facts happenirg without any 
intervention of the partiss. Under Sec- 
tion 83 (1), a charge is created automati- 
cally due to the rule of law. The S-ate 
Government has under the contract and 
by virtue of the State, even though the 
property in the goods has passed to the 
contractor, the right to stop removal of 
the goods and take possession thereof till 
jthe amount is paid. 


28. The use of the word “such in 
Section 83 -is very material.. It is a word 
of relation used to refer to the antece- 
dent noun — that is the price dealt with 
in Section 82. Section 83 means that price 
payable is in respect of forest produce, 


the amount shall be deeméd-to be -hat - 


first charge. It demonstrates that even 
in respect of money recoverable urder 
Section 82, a charge is created urder 
Section 83. Section 82 is however wder 
in ifs scope than Section 83. Under Sec- 
tion 83 in respect of the money payable 
for any forest produce, the amount due 
is deemed to be a first charge on such 
produce. But Section 82 does not corfine 
itself to the dues payable for or in re- 
spect of forest produce. 


` 2A. It; therefore, appears to us that 
whereas Section 83 can be applied fer a 


limited purpose, the scope of Sectior. 82 _ 


is a wider. There is nothing in the para- 
seology of either of th2_ two sections 
which could lead us. fo hold that the 
State Government could not resor: to 
two modes ‘of recovery simultaneotsly. 
In fact, the charge created by sub-sec- 
tion (1) of Section 83 is automatic and 
no action is required to be taken by the 
State Government for availing bene- 
fit conferred by it, 


26. Counsel for the petitioner zon- 
tended that since tha  interpretetion 
placed above is likely to cause hardship, 
the same should not be accepted. He 
urged that the desirable construction to 
be made under sections 82 and 83 would 
be that this court should hold that the 
two proceedings for recovery. canno: ga 
simultaneously. We are unable to -agree 
with this submission, To do so wculd, 
in our opinion, blur the distinction which, 
jundoubtedly, exists between Sections 82 
and-83 and we add, with respect that 
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placing the interpretation suggested by 
the learned counsel for the petitioner 
would be doing a violence to well under- 
stood English words used in Sections 82 
and 83. It is the well settled rule of con- 
struction that this should be sparingly 
done and only done when the intention 
of Parliament is obvious and would be 
thwarted if such an interpretation was 
not placed. Such is not the case here. , 


26. The view taken by us that the 
two modes are supplementary to each 
other and can be adopted simultaneously 
is supported by a decision reported in 
State v. -Boota Singh (AIR 1972 Madh. 
Pra 116). ~ 

27. Interpreting Section 83 of the 
Forest -Act, the Supreme Court held in 
State of Madh Pra v. Kalu Ram (AIR. 
1967 SC 1105) that :— 

“The right conferred by Section 83 of 
the Forest Act and under the terms of 
the contract to prevent removal and 
right to sale the goods for non-payment 
of the price, coupled with the charge on 
the goods constituted the security of the 
State, .......... Giese 


28. The observations make it clear 
that the purpose of sub-section (1) of 
Section 83 is to secure the interest of 
the State and that the goods over which 
a charge is created constitute its security. 


29. Counsel next contended that if a 
charge had been created in favour of the 
State under Section 83 (1), the law re- 
quires that the State Government should 
proceed to recover the amount as against 
the property charge. He contended that 
the right of the government to recover 
the money is from the charge created on 
the property. If the charge falls short 
of the liability only then the State Gov- 
ernment will have a right to proceed to 
recover the balance by way of arrears 
of land revenue, It is no doubt true that 
the sole purpose of creating a charge is 
to create the interest’ of the creditor. In 
such a case the creditor will have to 
proceed against the property charge. 
A charge can be created by agreement or 
by the operation of law. In our case, 
the charge had been created by opera- 
tion of law. The charge is on the forest 
produce for the purpose of security for 
the payment of money. But it is not 
correct to say that the right of the State 
Government is confined to the recovery! 








charge. Section 82 of the Act conferrin 
the power to recover the amount as 
arrear of land- revenue is not subject to 
Section 83. We have already stated 
above that the two Sections can operate 
simultaneously. Even. in the case of a 
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ordinary charge, the right of a creditor 
on the original cause of action to recover 
money due from the personal property 
is not lost. A loan prima facie involves 
a personal liability. This however, is 
subject to the terms of the security. H 
is possible that documents, executed, may 
be of a type, that negative any personal 
liability. - 


30. In the case of forest dues, however, 
the rights and obligations of the parties 
ought to be governed by the provisions 
of the Forest Act. The legislature did 
not provide for the proceedings first 
as against the property charged, and to 
proceed to recover the price as an arrear 
jof land revenue only on the charge pro- 
perty failing to satisfy the demand. Apart 
from the fact that the forest contracts 
are of a peculiar nature, the State ever 
otherwise occupies a different positior 
than an ordinary creditor. Dues or mo- 
ney is payable to the public. According- 
ly, special facility has been given to the 
State to recover the “price” as an ar- 
rear of land revenue despite the fact 
that a charge has been created under Sec- 
tion 83 (1), we should not forget that 
there can be cases where the value of 
‘the property charged may be less than 
what is payable under the contract, and 
therefore if the right to recover is to be 
exercised first as against the charged pro- 
perty the State may have to wait long 
for proceeding under Section 82. 


31. As more may not be read in the 
jjJudgment than intended, it appears ne- 
cessary to point out that on the proceed- 
ings for recovery of price being taken, 
the contract would stand repudiated or 
jrescinded, but that does not mean that 
the State Government would nòt be en- 
titled to get damages to which it may 
be entitled to otherwise, under the law. 
The claim for price due would not defeat 
its right of _ damages if it is otherwise 
entitled to it under the law. 


32.. For the reasons given above, we 
find that the State of U. P. could not re- 
cover Rs, 30,343.69p. as an arrear of land 
revenue. The recovery proceedings to 
the extent of the said amount is liable 
to be quashed. However, there is noth- 
ing illegal about the recovery proceed- 
ings for the balance of the amount viz. 
Rs. 52,665.15 p. in respect of lot No. 8 
as an arrear of land revenue. The peti- 
tioner is not entitled to. any relief in re- 

“spect of this item. 


33. For the reasons given above, the 
writ petition succeeds partly and is al- 
lowed to the extent indicated in other 
tgspects, it is dismissed. In the cir- 
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cumstances, parties shall bear their own 
costs. 

Petition partly allowed, 
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K. N. SINGH AND B, D.) 
AGARWALA, JJ. 
Chandan Singh Gosain, Petitioner v. 


State of U. P. and another, Respon- 
dents. 

Civil Misc, Writ No. 6274 of 1974, 
D/- 3-8-1979. 


(A) Land Acquisition Act (1894), Sec- 
tion 5-A — Objections under S. 5-A to 
acquisition of land filed — Collector 
hearing objections has no authority to 
accept or reject objections — He can 
only hear objectors and hold enquiry 
and submit report to Govt, with his 
recommendation — Govt. alone can 
take decision on objections — Its deci- 
sion is final, (Para 5) 


(B) Land Acquisition Act (1894), Sec- 
tion 4 (1) — Notification under — Plot 
numbers of land to be acquired need 
not be specified in Notification. 

Section 4 (1) does not require that 
plot numbers of land intended to be ac- 
quired should be specified in the Noti- 
fication issued under it. Section 4 (1) 


only requires that the Notification 
should specify the locality where the 
land is situated so that the affected 


persons may file objections under Sec- 
tion 5-A. Unlike the notification issued 
under S. 6 plot numbers or other de- 
tails of the land are not necessary to 
be mentioned in the Notification issued 
under S. 4 (1). Absence of plot number 
does not vitiate the Notification, AIR 
1971 SC ‘306, Rel. on. | (Para @) 


(C) Land Acquisition Aet (1894), Sec- 
tion 6 (1), First Proviso (as inserted by 
Land Acquisition (Amendment and 
Validation) Ordinance, 1967 promulgat- 
ed on 20-1-67) and S. 4 (1) — Notifica- 
tion under S. 4 (1) published prior te 
20-1-67 — Restriction under Proviso 
that declaration under S. 6 (1) should 
be made within 3 years from date of 
Notification under S. 4 (1) does not 
apply — Declaration under S, 6 (1) 
when can be made indicated. 


The restriction under the First Pro- 
viso to S. 6 (1) that the declaration 
under S. 6 (1) that the land was need- . 
ed for a public purpose should be made 
within 3 years from the date of the 
Notification issued under S&S. 4 (1) ap- 
plies only in respect of land covered 
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by a Notification issued under S. 4 [f) 
after 20-1-67. It does not. apply in the 
case of Notification issueé under S. 41) 
prior fo 20-1-67. Under cll 4 of che 
. Ordinance of 1967 in respect of Not-fi- 
cation under S. 4 (1) puklished prior to 
20-1-67 the Govt. can make the decla- 
ration under S. 6 (1) within two years: 
of the commencement of the Ordinance 
fe. 20-1-67. (Para 7) 
Cases Referred: Chronological Pavas 
AIR 1971 SC 806: 1970 All LJ 70 6 


R. H. Zaidi, for Petitioner; Standing 
Counsel, for Respondents. 


K. N. SINGH, J.: — By this petit.on 
under Art. 226 of the Constitution <he 
petitioner has challenged the validity of 
the notifications dated 2-4-1959. end’ 
19-2-1967 issued under the Land Acqui- 
sition Act acquiring the petitioner’s 
land. 

2 The State Government issued a 
notification dated April 25, 1959 under 
S. 4 (1) of the Land Acquisition &ct,. 
1894, hereinafter referred to. as the Act, 
notifying that the land having an area 
of 2.037 acres situate in village Shtta- 
pur, Pargana Danga Salem, Distzict 
Garhwal, was needed for public par- 
pose for constructing a building ‘for 
veterinary hospital. The notification 
further invited objections under S: &-A 
of the Act. Chandan Singh Goszin~ 
petitioner and several other affected 
persons filed objections under S. 5-A of 
the Act. The Special Land Acquisition 
Officer after hearing objections submit- 
ted his report to the State Government, 
thereupon a notification under S. 6 of 


the Act was published in the U. P. 
Gazette on Feb, 25, 1967, notifying that 
the Governor was satisfied that the 
Plot No. 50 having an area of 2.037 
acres situate in village Shitapur, Dis- 
trict Garhwal was needed for publie 


purpose for constructing @ building for 
veterinary hospital. The  notifica-ion: 
further authorized the Collector to take 
. possession of the land. Notices under 
S. 9 of the Act were issued and the 
petitioner again filed objection... The 
petitioner appears to have further filed 
a number of objections before the Col- 
lector and Sub-Divisional Officer, as- 
serting that the land in dispute shculd 
not be acquired. When he was unsuc- 
cessful in his attempt, he approached 
this Court by means of this petition. © 


3. Sri R. H. Zaidi, learned counsel 
for the petitioner, urged that. the emtire 
land acquisition proceedings are vitiated 
as the petitioner’s objection under Sec- 
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tion. 5-A of the Act was ‘neither consi~ 
dered nor decided by the Special Land 
Acquisition Officer. He emphasized that 
unless. a positive order accepting or 
rejecting the’ objections was passed by 
the Special Land Acquisition Officer, 
the purpose of S. 5-A of the Act could 
not be -fulfilled. 


4. In the counter-affidavit filed on 
behalf of the Land Acquisition Officer, 
it is asserted that the petitioner was 
afforded opportunity of hearing and 
thereupon the Land Acquisition Officer- 
exercising powers of the Collector, sub- 
mitted a report to the State Govern- 
ment on 31-7-1959 with recommenda- 
tion that the objections may be rejected 
and notification under Section 6 of the 
Act may be published. The State Gov- 
ernment considered’ the report and ac- 
cepted the recommendation of the Col- 
lector and issued notification under 
S. 6 of the Act. 


5. Section 5-A (1) lays down that . 
any person interested in the land noti- 
fied under S. 4 of the Act may object 
to the acquisition of the land. Sub- 
sec, (2) lays down that the Collector 
shall give. the objectors an opportunity | 
of being. heard either in person or 
through a Pleader and after hearing 
such objections and. making such en- 
quiry as he may think necessary, sub- 
mit a report to the appropriate Gov- 
ernment containing his recommenda- 
tion on the objections together with 
record of the proceedings for the deci- 
sion- of the Government. The decision} - 
of the appropriate Government on the 
objections shall be final. It may be 
noticed that the Collector Hearing the 
objections has no authority to reject or 
accept the objections. The law enjoins 
upon the Collector to hear the objectors 


and hold enquiry and thereafter to 
submit a report to the appropriate 
Government making his recommenda- 


tions on. the objections. The appropriate 
Government is empowered to take 4a 
décision on the objections and its deci- 
sion is final under the law. Section 5-A 
does not require the Collector to pass 
any positive order accepting or reject- 
ing the objection. i 


6. Sri Zaidi then urged that the 
notification dated April 2, 1959 issued 
under S. 4.of the Act did not fulfil 
the requirement of law &s it does noi. 
specify the plot number of the land 
intended to be acquired and for that 
reason the entire acquisition proceed- 
ings are vitiated. Section 4 (1) lays 
down that whenéver it appears to the 
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appropriate Government that -the land 
in any locality is needed or is likely 


to be needed for any public purpose, a. 


notification to that effect shall be publi- 
shed in the Official Gazette. and the 
Collector shall give public notice- of the 
substance of such notification, The issue 
of notification under sub-s. (1) of S. 4 
is, therefore, a condition precedent to 
the exercise of powers under the Land 
Acquisition Act. The of the 
notification under S. 4 (1) is to inform 
the public of the locality wherein land 
may be situated so that the -affected 
persons may have knowledge of the 
‘land acquisition proceedings enabling 
them to place their viewpoint before 
the “Collector regarding the public pur- 
pose and the suitability of the land for 
that purpose. After the issue of -notifi- 
cation under S. 4.(1) of the Act, Offi- 
cers authorised by the Government are 
entitled to enter upon and survey . the 
land and to do all other acts necessary 
to ascertain whether the land is suited 
for public purpose and to mark bouns 
daries etc.. Land acquisition proceedings 
. commence with the issue of notification 
under S. 4 (1) of the Act and if there 
- is illegality in that notification, the en- 
tire land acquisition proceedings would 
be vitiated. Section 4 (1) of the Act, 
however, does not lay down that plot 
numbers of the land intended to be ac 
quired should be specified in the noti~ 
fication. Section 4 (1) merely requires 
that the notification should specify the 
. [locality where the land is situated so 
that the affected persons may file ob- 
jections under S. 5-A of the Act. Un- 
like the notification issued under S. 6 
of the Act, plot numbers or other de- 
tails of the land are not necessary to 
be mentioned in the notification issued 
under S. 4 of the Act. In Narendrajeet 
v. State of U.P., (ATR 1971 SC 308), it 
was held, that S. 4 (1) does not require 
that the identity of the Tand which 
may ultimately be acquired, should be 
mentioned but it enjoins upon the Gov- 
ernment to specify the locality in which 
the land is needed. In the instant case 
the name of the district, pargana, vil- 
lage and approximate area of the land 
is mentioned in the notification under 
S. 4 (1) of the Act. The Iocality of the 
land was thus -clearly specified In the 
notification, The notification further 
@ontains a noté that the plan of the 
fand proposed to be acquired, could be 
inspected in ‘the office of the Collector. 
The impugned notification is in accord- 


ace with S. 4 (1) of the Act, Absence 
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of plot number does not- vitiate -th 
notification issued under S. 4 (1) of- the} 
Act. We, therefore, hold that the im- 
pugned` notification issued under. S.. 4(1) 
of the Act is valid, `- 


%. Lastly, Sri Zairi urged that the 
State Governments declaration . under 
S. 6 of the Act that- the land was 
needed for public purpose, was made 
after a period of about 8 years from 
the date of . issue of the notification 
under S. 4 (1) of the Act. No such 
declaration could legally be made after 
the expiry of three years from the date 
of publication of notification under Sec- 
tion 4 (1) of the Act in view of the 
first proviso to S. 6 (1) of the Act. It is 
true that the said proviso to S. 6 (1) of 
the Act prescribes a period of limitation 
within which the appropriate Govern-- 
ment shall make the requisite declara- 
tion that the land is needed for a pub- 


. Ec purpose. Section 6 (1) provides that 


if the appropriate Government is satis- 
fied after considering the report, if any, 
made to it under S.5-A of the Ac? 
that any particular land is needed for 
public purpose. it may make declara- 


‘tion to that effect. Every such declara~ 


tion is required- to be published in the 
Official Gazette under S. 6 (2) of the 
Act, The proviso lays down that the 
appropriate Government must make 
the requisite declaration. under S. 6 (1) 
of the Act within 3 years ‘period from 
the date of publication of notification 
under S. 4 (1) of the Act, - provided 
the notification is published after the 
commencement of the Land Acquisition 
(Amendment and Validation) Ordinance ` 
1967. The first proviso to sub-s. (1) of 
S. 6 was inserted by the Land Acquisi- 
tion (Amendment and Validation) Ordi- 
nance, 1967 promulgated on Jan. 20, 
1967. The restriction of 3 years period 
for making declaration under S. 6 (1) 
of the Act applies only in respect of 
the land, covered by a notification pub- 
lished under S. 4 (1) of the Act after 
Jan. 20, 1967. But the limitation of 3 
years, is not applicable. in relation to 
a notification issued under S., 4 (1) of 
the Act prior fo Jan, 20, 1967. Clause 4 
of the Ordinance {which was later on 
converted into the Central Act 13 of 
1967) provided that no declaration under 
S. 6 of the Act shall be made in res 
pect of any land notified under S. 4 (1) 


‘of the Act prior to the commencement 


of the Ordinance after the expiry of 2 
years from the commencement of the 
Ordinance. The Legislature, thus pro- 


vided ‘that in case of notification issued 


1980 
under S, 4 (1) of the Act after Jan. 20; 
1967 (the day Ordinance 
force) no declaration shall. be made 
after the expiry -of 3: years. But in. the 


case of notification published prior to- 


Jan. 20, 1967,- the appropriate Govern- 
ment -could make declaration within 2 


years of the - commencement of the 
Ordinance (Jan. 20, 1967). ' 
8 In the instant cas2, the notifica- 


tion under S. 4 (1} of the Act was pab~ 
lished in the Gazette in 1959 but no 
notification under S. 6 had been issued 
or published when the Ordinance ceme 
into force. The State Government could, 
therefore, make declaration under &. ê 
of the Act within 2 years period from 
the date of commencement of the 
Ordinance. . The requisite declara-ion 
under S. 6 (1) was made by the Sate 
Government on Feb. 19, 1967 and the 
notification under S. 6 (1) of the Act 
was published in the Gazette on Feb. 25, 
1967. Therefore, the notification urder 
S. 6 was issued well within time as 
contemplated: by Cl. 4 of the Ordinance. 


9. For the reasons s:ated above, we 
are of the opinion that the impugned 
notifications arè valid and the land ac- 
quisition proceedings do not suffer fom 
any legal infirmity. . The petitioner is, 


therefore, not entitled to any relief. 
The petition fails and is accordingly 
dismissed. There will be no order as 
to costs. Interim . order stands dis- 
charged. — 


Petition dismissed. 


AIR 1980 ALLAHABAD 1068 


DEOKI NANDAN, J. 
Smt. Rajdei, Appellant v. Lautan -and 
another, Respondents. 


Second Appeal No, 
D/- 26-7-1979.* 

(A) Hindu Marriage Act (19535), 3. 7 
— Ceremonies for marriage — Acord- 
ing to custom — of caste biradari, pau 
puja done — Saptpadi not shown te be 
one of ceremonies necessary for valid 
marriage according to customs of caste 
— Hence valid marriage has taken 
place — It is not the law that perform- 
ance of saptapadi must be proved im 
every case when factum of marriage is 
in question — Party affirming no marri- 
‘age must also prove customary ceremo- 


1448 of 1974, 


*Against judgment and decree of V. K. 
Sirear, Civil J., Jaunpur,  D/--23-3- 
1974. 
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Rajdei v. Lautan ~- -© > 
‘nies’ of: the‘ parties. including- saptapeadi. ~ 
came.. iato ` T 


‘dence Act (1872), S. 114). 
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AIR 1965 SC 1564, Distinguished. a 
po y Se - (Para 4) 
- (B) Hindu Marriage Act (1955), S. 7 
— Ceremonies of marriage — Extracts 
of kutumb register -and electoral roll 
relied on — Such extracts.cannot be 


` said to be inadmissible in evidence — 


It is for lower Courts to decide the 
weight to be attached to such evidence 
Entries in such . registers and rolls 
being made by public officers there is 
a presumption . about their correctness 
until displaced ‘by good evidence. (Evi- 
(Para 5) 

(C) Hindu Marriage Act (1955), S. 24 
Maintenance — Quantum Husband 
earning Rs, 40 a month — Maintenance 
of Rs. 10/- awarded — Nothing more 
could probably be allowed because it is 
not the law that husband must starve 
himself to maintain his wife — Land 
recorded in husband’s father’s name 
does not mean land cannot- provide and 
is not one of the means for maintenance 
of wife— That aspect ignored by lower 
Court — Yet in second appeal quantum 
awarded by lower Court does not suffer 


— 


such error of iaw or procedure as to 
warrant interference. (Para 6) 
Cases Referred: Chronological Paras 


AIR. 1965 SC 1564: (1965) 2 Cri LJ 
544 4 


K. P. Sinha and Dinesh Pratap Baha- 
dur, for Appellant; Gyanendra Nath 
Verma, for Respondents. 


— This is a wifes - 


JUDGMENT : 
second appeal in a suit for mainten- ` 
ance, ; 


2. The trial Court decreed the suit 
for maintenance at the rate of Rs. 40/- 
per month. The lower Appellate Court 
has modified the decree by reducing the’ 
amount of maintenance from Rs. 40/- 
per month to Rs. 10/- per month. 


3. The appeal in this Court is direct- 
ed against the reduction of the -amount 
of the maintenance. It is an appeal by 
the wife. The respondent husband has 
challenged the factum of. -the -marriage 
between the parties, by filing a cross- 
objection. I shall ` take up. the cross- 
objection first. 


4, According to the learned counsel 
for the appellant, there was no evidence 
to show that ‘Saptpadi’ was performed 
and that in the absence, of proof of 
‘saptpad!’, there could have been 1g 
marriage between the parties, He re- 
lied on Bhaurao Shanker Lokhande v. 
The State of Maharashtra, AIR 1965 SC 
1564, which was a case of prosecution 

. ~ 
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for bigamy under S. 494 of the LP.C; 
and obviously somewhat different con- 


was one of ceremonies 
valid 
arriage between the parties in accord- 
ance with the customary rights and 
ceremonies of either of the parties. 
Under the circumstance, the evidence 
that ‘pau puja’ was done in accordance 
_|with the custom of the ‘Biradari’ (caste) 
for solemnising the marriage, was in 
my view sufficient, for bringing about 
a valid marriage. It is not the law 
that it must be proved that ‘saptpadi’ 
was performed, in every case where the 
factum of marriage is in question. The 
party who affirms that there was no 
marriage in accordance with the custo- 
mary rights and the ceremonies of the 
parties must also prove that such rights 
and ceremonies include saptpadi. 
There being no such evidence on behalf 
of the husband, the argument raised 












by the learned counsel on this score 
cannot be sustained in face of the 
evidence from the other side that, thé 


marriage was solemnised by performing 
‘pau puja’ in accordance with the ecus- 
. tom of the caste to which, the parties 
belong. . 


5. Another point raised by the 
learned counsel. for the husband was 
that the evidencé of entries in the 


electoral roll and the kutumb register 
showing that the plaintiff-appellant was 
the defendant-respondent’s wife was of 
little consequence in view of the. fact 
that the entries -were made in the year 
1968 when the dispute between the par- 


ties had already ariseri in the year 
1965. The copy of the extract of the 
kutumb register was issued on 8th 


January, 1967, and the entry appears 
to have been made by way of correc- 
tion on lst May, 1967. It cannot be 
said. the extracts from the kutumb 
register and the electoral roll were 
inadmissible in evidence. It was for the 
courts below to decide what weight was 
to be given to the evidence in the light 
öf the facts and circumstances of the 
case; and they relied on the entries in 
kutumb registes and the electoral roll. 
hese entries are made by public offi- 
cers in due discharge of their duties. 
There is a presumption about their cor- 
recthess until the same is displaced by 
‘egpd evidence. I do not see anything 
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illegal, improper or wrong in the find- 
ing recorded by the two courts below 
that the plaintiff is the duly wedded 
wife of the defendant-respondent, 


6. As to the quantum of mainten-. 
ance, which was the only point urged 
by the learned counsel for the appel- 
lant, I must say that the amount of 
Rs. 10/- per month is almost nothing in 
the present times, I must, however; 
also say that if the husband’s income 
was only Rs. 40/- per month at the 
relevant time, and the lower appellate 
court could not have awarded anything 
more than the nominal amount of Ru- 
pees 10/- per month, which is more by 
way of a token than by way of any 
relief to the appellant. But ` nothing | 
more could probably be allowed be- 
cause it is not the law that the husband 
must starve himself in order to main- 
tain his wife. If the husband’s income 
was Rs. 40/- per month, he would need 
more thari Rs. 30/- per month for 
Keeping his body and soul together. 


Learned counsel for the appellant- 
wife urged that the lower appellate 
court has wrongly excluded from con-. 
sideration the fact that the defendant- 
ftespondent owned at least about 4-5 
bighas of agricultural land, The lower 
appellate court has on this point found 
that the land stood in the defendant- 
respondent’s father’s name and could 
not, therefore, be said to belong to 
him. However, the fact that the land| 
was recorded in the defendant’s respon- 
dent’s father’s name cannot mean that 
the land could not provide or was not 
one of the means for the maintenance| . 
of the ‘defendant-respondent and his 
wife, the plaintiff appellant. This as- 
Spect of the matter seéms to have been 
ignored by the lower appellate court 
but it appears to have believed the de- 
fendant-respondent's assertion that he 
had separated from his father. l 


Be that as it may, sitting on second 
appeal, I cannot say that the finding of 
the lower appellate court’ on the quan- 
tum of maintenance ‘suffers from- any 
such error of law or procedure as 
to warrant interference by this court. 
The amount of maintenance is a matter 
which can always be revised by a court 
decreeing the maintenance, if there is 
any change in the circumstances of the 
parties, It was contended by the learned 
counsel for the plaintiff-appellant, that 
the defendant-respondent was now- em- 
ployed as a ‘mistri’ in some cold- 
storage and was drawing Rs, 600/- per 
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_month. If that is so it would be open 
to the plaintifi-appellant to apply to 
the trial court for enhancement of the 
amount of maintenance in view of the 
changed circumstances of the defen- 
dant-respondent, 

In the result, the appeal and the 
cross-objection both fail and are dis- 
missed but in the circumstances, there 
- will be no order as to costs, 

Aa Appeal dismissed. 





AIR 1980 ALLAHABAD 111 
(LUCKNOW BENCH) 
MAHAVIR SINGH, J. ; 

Rani Devi, Applicant v. Trilok Singh 
and others, Opposite Parties, 
i Civil Revn. No. 18 of 1979, D/- 2-4- 
979. 


(A) Civil P. C. (1908), O. 41, R.2 
and O.6, R. 17 — Court-fees Act 
(1870) (as amended in U. P.), S. 6 (1) 
— Plaint received and on. report of 
Munsarim that court-fee was sufficient, 
court proceeding with case — No ob- 
jection to sufficiency of court-fee raised 
by defendant — Question of insuffi- 
ciency of court-fee cannot be raised in 
appeal for first time especially when 
defendant in memo of. appeal paid 
court-fee on ‘valuation given by plain- 
tiff. AIR 1927 Nag 321, Rel. on 

l (Para 7) 

(B) Court-fees Act (1870) (as amend- 
ed in U. P.), S. 7 (v-B) and (v-A) — 
Suit for possession of house by A 
against B, alleging that A was allottee 
of house and. B was trespasser — 
Section 7 (v-B} applies and not Sec- 
tion 7 (v-A) — Property has to be 
valued on annual rental value, 


For suits by a tenant against a tres- . 


passer or between rival tenants the 
valuation is to be made in accordance 
_with S. 7 (v-B) Only in suits in 
which proprietary possession is claimed 


valuation for purposes of court-fee is 
to be made on the market value as 
given in S. 7 (v-A), Therefore where 


A filed a suit.against B, for possession 
of the house alleging that he was the 
allottee of the house and B was tres- 
passer S. 7 (v-B) will apply and the 
property will have to be valued on 
annual rental value for purposes of 
court-fee. AIR 1949 All 560, Rel. on. 

(Para 8) 
Cases Referred: Chronological Paras 
1949 All WR HC 92: AIR 1949 All ae 
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AIR 1927 Nag 321 7 

J. C. Srivastava and Lekh Chand, for 
Applicant; K. S. Bajpai and N. K. 
Pandey, for Opposite Parties. 


ORDER:— This is a revision by the 
defendant-applicant ` against the order 
of the learned lower appellate court 
rejecting her application for amend- 
ment of the written statement. 

2. Relevant facts are that the plain- 
tiff-respondent No. 1 had filed a suit 
for possession of a house. He had al- 
leged that he was the allottee of this 
house and that he had allowed the de- 
fendant. No. 1 appellant to live with 
him for some time hut in his absence 
she got the house allotted in her name. 
Later, on his representation, the allot- 
ment was cancelled but she’ forcibly 
occupied the house and took away some 
articles. He valued the suit on the 
annual rent at Rs. 132/-. + ok 

3. The defendant No. 1 appellant 
contested the suit on various grounds 
which are not relevant for the purpose 
of this revision, 

4, The learned lower court decreed 
the suit of the  plaintiff-respondent 
No. 1. The defendant No. 1 then filed 
an appeal in the court of the District 


Judge. During the course of the pen- .- 


dency of the appeal the appellant’ 
moved an application for amendment of 
her written statement to take the plea 
of insufficiency of valuation and court-- 
fee and also that the plaintiff-respon- .. 
dent had no right to file the suit. 

5. The learned lower appellate court 
rejected the application and held that 
the defendant-appellant had taken this 
plea to delay the proceedings and that 
when no such plea was taken in the 
trial court, it was not open-to him to 
take the plea at this late stage, 


6. In this revision it is again con- 
tended that the lower court was wholly 
wrong as it was also the duty of the 
court to see that proper court-fee was 
paid and so even if an objection about 
it was not taken by her due to some 
inadvertence, that was no bar for her 
to take this plea whenever she be- 
came aware of the defect in the plaint 
on that account. 

7. There is no doubt that under Sec- 
tion 6 (1) of the Court-fees Act, it has- 
been made incumbent upon a court of 
justice not to exhibit any document ure 
less it is filed with the required court- 
fee but it cannot be said that this had. 
not been done. When the plaint is 
received, the Court calls for a report 


a 
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sufficiency of the court-fee if they felt 
so and if that is not done and - court 


- |deficiency of court-fee cannot be raised 
‘fn-appeal for the first time. It is all 


ellant had in the memo of appeal paid 
eourt-fee. only on the ‘valuation given 
by the plaintiff respondent. In Bapu 
Rao v. N, -K. Ghande (AIR 1927 Nag 
321) the defendant was. not allowed to. 
raise such a question for the first time 
in second appeal. On the same principle 
the defendant cannot be allowed to 
.© Taise this point in the first appeal also 
. if no such objection was raised in the 
trial court. f : 


8. Further there was actually no 
defect in the valuation. The learned 
counsel for the defendant-appellant 


- contends that on suits for possession 
court-fee is to be paid in accordance 
with §.7 ‘(v-A) of the Court-fees Act as 
amended in U.P. on the market value 


: _ of the property. involved, whereas the 


‘plaintiff here valued the property only 
on the annual rental value, It is said 
that such- a valuation is to be given only 
on suits between the landlord and ten- 

t under Sec. 7 (xi). This contention is 

ot correct. For suits by a 
gainst a trespasser or between the 
-rival tenants, the valuation is to be 
ade in accordance with Section 7 
(v-B) of the Court-fees Act. Only in 
suits in which proprietary possession is 
claimed, valuation is to be made. on 
- the market value as given in Section 7 
(v-A) of the Court-fees Act. It has also 
been so held in Chief - Inspector of 
Stamps v, M/s. Sewa Sunder Lal ((1949) 
All WR HC 92). The  plaintiff-respon- 
dent claimed himself to be an- allottee 
He also’ alleged 












trespasser but even if it was a dispute 
between the two rival tenants. provi- 
sion of Section 7 {v-B) of the Court- 
fees Act will apply. So the valuation 
plaintiff-respondent was 


` 9. Learned , counsel for the appel- 
fant then “contends that her plea to 
amend the written statement about the 
: right of the plaintiff-respondent to sue 
` should have been allowed but that was 
pat necessary. Even 


„Mohd. ` Wasim Beg v, State 


proceeds with the case, the question of: 


the more so because the defendant ap- - 


tenant . 


defendant-appellant was a- 


(1940), R. 63 (b) (i) — Contract 
` permit. — Rejection with object to re~- 


otherwise no 


E A.LR. 
plaintiff can succeed if he has no’ right 
fo sue. - a, 
49. So there is no force in this reyi- 


. Sion which is dismissed with: costs. 


Revision dismissed. 





‘AIR 1980 ALLAHABAD 112 
K. N. SINGH AND B. D. AGARWAL JJ. 
Mohammed Wasim Beg and others, 
Petitioners v. State of Uttar Pradesh and 
another, . Respondents, 
l Civil Mise. Writ Petn. Nos. 104, 112 
and 857 of 1979 and- 10372, etc, of 1978, 
D/- 2-11-1979, S : 


(A) Motor Vehicles Act (1939), Ser- i 


‘ton 51 (2) (x) — Contract carriage per- 


mit — Condition that vehicle of not 
more than four years old not to be used - 
— Valid being in public interest, l 


One of the conditions of the Mini - 


Buses Contract Carriage permits provided 


“that the vehicle covered by the permit 
shall be not more than four years old 
counted from the date of _ registration 
at any time during the validity of tha 
permit”. Held that the condition was 
valid. (Para 8) 


-Section 51-confers wide powers on the 
R.T.A. to grant contract carriage permits 
and impose conditions. There is noth- ` 
ing in the rule which restricts the powers 
of the authority against the imposition ` 
of condition requiring a vehicle not 
more than 4 years old. The entire object 
in imposing such condition is to ensure 
reliability, efficiency of the service and 
safety of the travelling public. If it be 
held that such a condition could not be 
imposed, it would mean that a person 


who had obtained a permit would be free ` i 


to provide service by plying vehicles 
which are not in a position to provide - 
efficient and reliable service to the tra- 
velling public. Imposition of-a condition ° 
ensuring better service conditions cannot 
but be said to be in public interest, 
Vehicles of later -models obviously: are 
expected to provide better service as 
compared to older models where chances -. 
of break: down and inefficiency are com- 
‘paratively much more, 1978 TAC 439 
(All) and AIR 1967 All 128 Disting. 
à (Para 6) 
(B). Motor Vehicles Act (1939), Ss, 59 


(2). 68 — U. P. Motor Vehicles Rules 
i Carriage 


duce mumber of vehicles — Ground not 
germane to purpose of S. 59 (2) i. e. re- 
‘placement of vehicles — R. 63 (b) (i) is 5 
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Dols 
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ultra vires the Act. 
India, Art 245). > 

CL (i) of sub-r. 
U. P. Motor Vehicles Rules (1940) em- 
powers the R. T. A. to reject an applica- 
tion for replacement, if prior to the ap- 
plication R. T. A. has given reasonatle 
notice of its intention to reduce the 
umber of transport vehicles of that 
class generally. By this rule, therefore, 
another ground for rejection, not provid- 
ed for in the Act is contemplated. 
Though, according to sub-sec. (2) of S. 59 
permit is to continue for the period it is 
granted but under the rule, period can 
be curtailed by a decision taken to re- 
duce the number of transport vehic_es 
of a particular nature, The rule permits 
ground of rejection of the application 
for replacement, though not contemplat- 
ed or provided by the Act. S. 68 of the 
Act empowers the State Government 
to make rules for ‘purpose of carrying 
into effect the provisions of Chap. IV of 
the Act. R. 63 (b) (i) cannot be said to 
be a rule made for the purposes of carry- 
ing into effect the- provisions of S. 59 (2) 
of the Act which deals with replace- 
ment, This rule travels beyond the Act. 
It is well settled that rule making autho- 
tity has no plenary power, it has to act 
within the limits of the powers granted 
to it. Since the rule falls outside the pur- 
view of rule making power, it is ul-ra 
vires of the’ Act. (Paras. 9, 10) 


Cases Referred: Chronological Paras 
AIR 1979 SC 114 l 


(Constitution of 


4978 TAC 439 (All) 5, 7 
AIR 1967 All 128 7 
. L.: P. Naithani, for Petitioners; Stand- 


ing Counsel, for Respondents. 


B. D. AGARWAL, J.:— In this grcup 
of writ petitions, the petitioners, who are 


holders of contract carriage permits in- 


respect of Mini Buses, have challenged 
the validity of the condition in the pər- 
mits directing replacement of vehicle of 
a particular model and also the validity 
of the order dated Mar. 18, 1978 issued by 
the State Transport Auchority and -he 


notification dated July 7, 1978 published - 
dated July 15, 1878. 


in U. P. Gazette 
notifying that no further replacement. 
would be granted in resp2ct of Mini Bus 
ae 


. The ‘petitioners were granted cen- 
Ass carriage permits in respect of mini 
buses in the year 1972-73.. Condition No. 
18 of the permit was that the vehicle 
covered by the permit shall not be more 
than four years old counted from the date 
of registration. at any. .time. oe the. 
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` Mohd. Wasim Beg v. State « 


(b) of R. 63 of the 


AAG See 
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validity of the permit. In 1975, this per- 


“iod -of four years was- increased to six 
‘years and 


since after September 20, 
1978, it has been increased to seven 
years, The Transport Authorities have- 
been permitting replacement of vehicles 
to those persons who wanted to replace 
their vehicles by better and high model 
vehicles. 

3.- On March 15, 1978, the State. 
Transport Authority passed a resolution 
that in view of a large number of cases 
of over-loading and unauthorised plying 


- of mini buses, it would not be in public 


interest to grant replacement in respect 
‘of existing mini buses operating under 


-the contract carriage permits in the 
- State. 


In pursuance of that resolution, 
a notification dated July 7, 1978 was is- 


- sued and published in the U. P. Gazette 


July 15, 1978 under the purported exer- 
cise of power under Rule 63 (b) (i) of 
the U. P. Motor Vehicles Rules, 1940. By 
means of this notification a decision to 
reduce the number of mini buses plying 
on contract carriage permits was notifi- 
ed. It was also- stated thereunder that- 
this notice would be operative after the 
expiry of 30 days of the date of publica- 
tion and that no replacement would be 
allowed in respect of mini buses. plying 
under contract carriage permits. 

4 Condition No. 18 of the Mini Buses 
Coritract Carriage permits issued to the 


‘petitioners reads thus: 


“That the vehicle covered by the per- 


9. mit shall be not more than four years 
‘old counted from the date of registration 
at any time during the validity of the © 


permit”. 
The period of four years was subse- 
quently increased to six years and ulti- 
mately to 7 years since after September 
28, 1978, as already mentioned above. 
The case of the petitioners is that such a 
condition could not be imposed in law. 
5. It was submitted by the learned 
Counsel on behalf of the petitioners that 
this condition is illegal. Reliance was 


.placed upon a Division Bench decision of 


this Court in Ramesh Chandre Tiwari v. 


‘State Transport Authority, U. P. Civil 


Misc. Writ Petn. No. 7317 of 1975, decid- 
ed on 17-5-1978.* 

6. Section 49 of the Motor Vehicles 
Act, 1939 (hereinafter referred. to as 


: the Act) provides for the making of an 


application for contract carriage permit. 
Section 50 provides for the procedure fore 


.considering such an application Sec- 
‘ tion 51 deals with the grant of. contract 


_ *Reported in 1978 TAC 439, ~ 


q- 
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carriage permits. Sub-section (2) of this 
section lays down that the R. T. A. H 
it decides to grant contract carriage per- 
mits, may, subject to any rules that may 
be made’ under the Act, attach in the 


permit any one or more of the conditions 


enumerated in cls, (i) to (x). Cl.(x) re- 
fers to any other conditions which may 
be prescribed. The R. T. A. thus could 
grant contract carriage permit subject 
to any rules that may be made under 
the Act. In fact, Cl. (x) referred to 
above also empowers the authority to 
impose any other condition which may 
be prescribed. Clearly, therefore, Sec- 
tion 51 confers wide powers on the Re- 
gional Transport Authority to grant con- 
tract carriage permits and impose con- 
ditions. There is nothing in the rules 
which, to our mind, restricts the powers 
of the authority against- the imposition 
of condition in the nature of condition 
_{No. 18. The entire object in imposing 
condition No. 18 was to ensure reliabi- 
lity, efficiency of the service and safety 
of the travelling public. If it be held 
that such a condition could not be im- 
posed, it would mean that a person who 
has obtained a permit would be free to 
provide service by plying vehicles which 
are not in a position to provide efficient and 
reliable service to the travelling public. 
Imposition of a condition ensuring better 
service conditions cannot but be said to 
be in public interest. Vehicles of later 
models obviously are expected to provide 
better service as compared to older models 
where chances of break down and in- 
efficiency are comparatively much more. 


7. In the case of Ramesh Chandra 
Tiwari (supra) the Court was consider- 
ing the question as to whether denial of 
certificate of fitness under Section 38 of 
the Act, only because vehicles were older 
than four years, was good ground. In the 
instant case, the question for considera- 
tion is a different one, The ratio of that 
decision does not apply to the present 
case. In Masi Ullah v. State Tribunal 
Appellate U. P. (AIR 1967 All 128) upon 
which reliance was also placed in 

- the case of Ramesh Chandra Tiwari 
(supra), the question for consideration 
was as to whether the expression ‘speci- 


fied description’ occurring in Section 48- 


(3) of the Act includes the case of mere 
description that the vehicle may -be of 
a particular year’s manufacture. It was 
"held that the expression ‘specified des- 
cription’? would not include such a case 
and hence such a condition could not be 
prescribed under Section 48 (3) of the 
Act, This, not being the question involv- 
@ed for consideration in the present case, 


` Mohd. Wasim Beg v. State 


A.LR. 


the decision in the case of Masi Ullah 
(supra) has no application. 


8. We are, therefore, unable to accept 
the submission made on behalf of the 
petitioners that condition No. 18 is in- 
valid, - 


9. Learned counsel for the peti- 
tioners, then submitted that Rule 63 (b) 
(i) is ultra vires of the Act, consequently 
the resolution of the S. T. A and also 
the notification dated March 7, 1978, is- 
sued under the purported exercise of 
powers under the said rule are without 
authority of law. We have considered 
this submission and we find merit in the 
same, Sub-s, (1) of S. 58 of the Act lays 
down that contract carriage permits 
shall be effective without renewal for 
such period not less than 3 years and 
not more than 5 years, as the R. T. A. 
may specify in the permit. In D. Nata- 
raja Mudaliar v. State Transport Autho- 
rity, Madras (AIR 1979 SC 114), the 
Supreme Court observed that a permit 
holder has right of renewal unless it is 
shown that. out-weighing reasons of 
publie interest lead to a contrary result, 
It was further observed, ‘permits are 
not bounty but right restricted reasona- 
bly by Motor Vehicles Act, Sub-sec- 
tion (2) of Section 59 of the Act enables 
a holder of a permit, with the permission 
of the authority by which permit was 
granted, to replace any vehicle covered 
by the permit by any other vehicle of 
the same nature. This provision, there- 
fore, entitles the holder of a permit to 
replace one vehicle covered by the permit 
by any other vehicle so long as that 
vehicle is of the same nature. In Cl. (i) to 
sub-rule (b) af R. 63 reads thus :— 


“(b) Upon receipt of an application 
under sub-rule (a) Regional Trans- 
port Authority may in its discertion 
reject the application, (i) if it has 
previous to the application given re- 
asonable notice of its intention to 
reduce the number of transport vehicles 
of that case generally or in respect of 
the route or area to which the permit 
applies, OF.....c.cceeeeee” 











This clause empowers the R. T. A. 
reject an application for replacement, i 
prior to the application R. T. A. has 
given reasonable notice of its intention] 
to reduce the number of transport vehi- 
cles of that class generally. By this 
tule, therefore, another ground for re- 
fection, not provided for in the Act i 
contemplated, Though, according to th 
provisions of the Act referred to above 
permit is to continue for the period it 
is granted but under the rule, period can 
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[be curtailed by a decision taken to reduce 
the number of transport vehicles of .a 
particular nature. The rule permics 
ground of rejection of the application 
for replacement, though not contemplac- 
ed or provided by the Act. Section 68 ef 
the Act empowers the State Government 
to make rules for purposes of carryirg 
into effect the provisions of Chap. IV of 
the Act. Rule 63 (b)-(i) cannot be sad 
to be a rule made for the purposes of 
carrying into effect the provisions of Sez- 
tion 59 (2) of the Act which deals wich 
replacement. This rule travels beyond 
the Act. It is well settled that rude 
making authority has no plenary power, 
it has to act within the limits of the 
powers. granted to it. Since the rule falls 
outside the purview of rule making 
power, it is ultra vires of the Act. _ 


10. .Since R. 63 (b) (i) is ultra vires 
of the Act, the resolution dated Mar. 15, 
1978 and also the notification dated July 
7, 1978 of the S. T. A. issued in purport- 
ed exercise of powers under the rule, 
also fall. .The question as to whether 
notice as required by the rule was given 
prior to the making of. pplication for 
replacement, need not be gone into since 
rule itself has been held to be invalid. 


11. We, therefore, hold that condi- 
tion No. 18 of the conditions to the can- 
tract. carriage permits in respect of the 
Mini buses ig a valid condition. We 
further hold that R. 63 (b) (i) of U. P. 
Motor Vehicles Rules, 1940 is ultra vires 
of the Act and the order dated Mar. 15, 
1978 and the notification dated July. 7, 
1978. (published in U. P. Gazette dated 
July 15, 1978) of the State Transport Au- 
thority are without jurisdiction, 


12. We allow the writ petitions in 
part. Condition No. 18 of the Conditicns 
ta the contract Carriage Permit in ze- 
spect. of the Mini Buses is held valid, 
but the order dated March 15, 1978 is- 
sued by the State Transport Authority 
and the notification dated July 7, 1978, 
published in U. P. Gazette dated July 15, 
1978, are quashed. The parties shall 
bear their own costs. 

Writ petition partly allow2d. 
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DEOKI NANDAN, J. 
` Raja Ram and others, Appellants v. 
Bahadur and others, Respondents. 


Second Appeal No. 2003 of 1969, D/- 
26-9-1979.* 


Limitation Act (1963), Art. 113 — 
Suit for mandatory injunction for clos- 
ing doors, ventilators and windows open- 
ed by defendants in their houses — 
Starting point — Continued existence of 
doors and windows is a continuing 
wrong, AIR 1953 Pepsu 150 and ATR 1954 
Pat 477 and AIR 1957 Raj 175 Rel. on. 


S (Para 11) 
Cases Referred: Choronological Paras 
AIR 1957 Raj 175 il 
AIR 1954 Pat 477 11 
AIR 1953 Pepsu 150 11 


, Sankatha Rai, for Appellants: Mahesh 


Prasad Srivastava, for Respondents, 


JUDGEMENT :— This is a defendant's 
second appeal in a suit for injunction. 


2. The first respondent Bahadur ‘since 
deceased and now represented by his 
widow and the second respondent Mst. 
Kishora who was also died and is now 
represented by her legal representative 
who were the plaintiffs in the suit giving 
rise to this second appeal. The third 
respondent Lachchman was the 7th de- 
fendant in the suit.: The said plaintiffs 
prayed for three sets of injunction (1) a 
mandatory injunction for closing the 
doors, ventilators and windows which 
had been opened by the defendants in 
their houses towards the land in suit 
which bears the number C. K. 61/38A 
denoted by letters Ka Kha, Gha on 
the plaint map and lies to the east of 
the defendants’ houses (2) prohibiting the 
defendants from interfering with the 
plaintiffs possession over the land in 
suit and (3) restraining the defendants 
from closing the Gali which lies to the 
south of the land in suit and. from inter- 
fering with its use by the tenants of 
the plaintiffs. The plaintiffs also claim-. 
ed in the alternative decree for posses- 
sion over the land in suit, 


3. The trial court decreed the suit for 
the second and the third injunctions but 
dismissed it in respect of the first of the 
above injunctions. The plaintiffs appeal- 
ed-to the District court from the dis- 
missal to their suif in respect of the 
first injunction 
appealed to the district court against - 


Against judgment and decree passed by 
Ganesh Dutt Dubey, D/- 31-1-1969. 


JW/LW/F338/79/MBR `~ 





while the defendants a 


* 
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decree .of the trial court oorp the - 


suit for the last two injunctions in re- 


spect of the land in suit and the Gali: 


Both the appeals . were . heard by the 
court of the Ist Additional Civil Judge, 
Varanasi. The plaintiff's appeal being 
civil appeal No. 434 of 1966 was allowed 
and the first injunction directing the 
. defendants to close the doors, ventilators 
and the windows was also decreed. The 
defendants appeal being civil appeal Na, 
4 of 1967 was. dismissed and the decree af 
the trial court in respect of the second 
and the third injunctions was confirmed. 


4. The relevant facts may now be 
stated. According to the plaintiffs case 
the land in suit belonged to one Sheikh 
Yahi Bux, who sold it to Smt. Budhna 
on 10th Feb. 1897. The first plaintiff 
Bahadur is the grandson of Smt. Bud- 
hna’s husband’s brother Girdhari, and 
claims to have become the sole owner of 
the land after the death of his father 
Sita Ram and uncle Hari who were tha 
sons of Girdhari. To the east of the land 
in suit was the house of one Babu Kasera 
which fell down and became Khandhar 

` and was purchased by the second plain- 
tiff who is in possession of the same. Th? 
’ Gali which lies to the south of the land 
in suit is a private lane, Hori Lal, father 
of defendant appellants Nos, 1 to 3 
wrongfully got his name recorded over 
the land in suit, opened a door from 
house no. CK 61/41 which he had pur- 
chased on 13th February, 1964 and: closed 
the Gali in suit. He also had two ven- 
tilators and two windows in his resi- 
dential house, although prior to 15th 
April, 1954 there was only one window 
towards the Gali and that too had been 
opened with the permission of the 

plaintiffs, 
. It was then alleged by the plaintiffs 
- that since the defendants were threaten- 
ing to occupy the land in suit by force, 
hence it had become necessary to file the 

- suit. 


_ 5. The defendants denied the plain- 
tiffs title to the land in suit and claimed 
that it belonged to their family and was 
in their possession. It was also claimed 
that the suit was barred by Arts. 64 and 
65 of the Limitation Act. Some cther 
pleas were also raised. 

6. The trial court found that the first 
plaintiff was the owner of the land in 
suit and the second plaintiff of the land 
eto the east théreof as claimed by them, 

’ and that the suit was not barred by time. 
It.: however, dismissed the suit for man- 
datory injunction requiring the defen- 
dants to close the doors, ventilators and 

“ghe windows ‘on the ground 
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` that. the . 
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plaintiffs had failed to prove that they- 
caused. any injury to them. With. re- 
gard to the Galli, the trial court found: 
that the plaintiffs had a right of passage. 
through it. 

7. The only material question which, 
according to the lower appellate cour? 
arose for its determination was with re- 
gard to the plaintiffs title to the land 
in suit, On a close analysis of the evi- 
dence on the record, the lower appellate 
court held that the first. plaintiff was tha 
owner in possession of the land in suit. 

8 With regard to the plaintiffs 
claim for closure of the doors, ventilators 
and the windows, the lower appellate 
court observed that the prohibitory in- 
junction restraining the defendants 
from interfering with the plaintiff's pos- 
session over the land in suit was not 
sufficient as it would not adequately mi- 
tigate the mischief which may be created 
by the defendants in future and the trial 
court was in error in having refused the 
relief for a mandatory injunction direct- 
ing their closure. According to the 
lower appellate Court, allowing the con- 
tinued existence of the doors and win- 
dows in question would give-rise to un- 
necessary litigation in future and it was 
also necessary to direct their closure- in 
order to give effective and adequate re- 
lief to the plaintiffs. 


9, Learned counsel for the defendant 
appellants did not seriously challenge 
the concurrent findings of the two. courts: 
below that the plaintiffs are the owners 
in possession of the land in suit and had 
a right of passage through the gali. These 
findings are based on an appraisal of evi- 
dence and are essentially of fact, being 
based on the fact that the first plaintiff 
was found to have been in continuous 
possession of the land in suit. 

10. Learned counsel for the defen- 
dant appellants, however, contended that 
the suit for the closure of the doors, 
windows and ventilators in question was 
barred by time as it has been found by 
the trial court that the doors and venti- 
lators had not been newly opened by the 
defendants, but had been in existence 
for some time. 

11. Learned counsel for the plain- 
tiffs, urged, on the contrary that 
the continued existence of the doors and 
windows and the ventilators in question 
was a continuing wrong and unless the 
defendant appellants established that 
they had prescribed a right of easement 
to pass through the doors on the plain- 
tiffs land or to enjoy uninterrupted ac- 
cess to light and air through the win- 
dows and the ventilators from the plain- . 
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tiffs land, they could not resist the pass- 
ing of a decree of mandatory. injunction 
against them. : The defendant appellants 


had not set up any such case of acquisi- `` 


tion of easeméntary right by prescrip- 
tion. In my opinion the plaintiffs’ conten- 


tion must prevail. The continued exist-" 


ence of the doors and wirdows is a cen- 
tinuing wrong. The first plaintiff can -as 


the owner in possession of the land in. 


suit restrain the defendants from pass- 
ing through the doors in question n 
the land in suit or from enjoying light 
and air through the windows and the 
ventilators therefrom. Reference may 
be made in this connection to the cases 
of Bhag Singh v. Sewa Singh (AIR 1553 
Pepsu 150) which was relied on by the 
learned counsel for the plaintiffs and 
also Meghu Mian v. Kishun Ram (AIR 
1954 Pat 477) and Pabia v. Badia (AIR 
1957 Raj 175) which support the platn- 
tiffs’ case. The appeal fails and is dis- 
missed with costs, 

Appeal dismissed. 
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Deep Chand Jain, Applicant v. 
soombiri Lal, Opposite Party. 

Civil Revn. No, 2518 of 1977, D/- 17-9- 
1979. . 

Civil P. C. (1908), O. 7, R. 10 — Ee- 
turn of plaint — Suit for ejectment and 
for recovery of rent — Suit triable by 
Judge, Small Causes filed. in Mursif 
Court — Suit cannot be transferred but 
plaint is to be returned for presentat:on 
to Court of Judge, Small Causes. AIR 
1976 All 42, Disting; AIR 1968 Mədh 
Pra 112, Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
ATR 1976 All 42: 1976 All LJ 646. 8 
AIR 1968 Madh Pra 112 . 8 

.V. D. Ojha, for Applicant. l 

ORDER:— This is a revision under 
Section 115 Code of Civil Procedure ïl- 
ed by Deep Chand Jain (plaintiff in œi- 
ginal Suit No, 324 of 1974) against -he 


Ea- 


order passed by the District Judge, Mu- .- 


zaffarnagar dated 18th May, 1977, čis- 
missing the appeal against the order of 
the V Additional Munsif, Muzaffarnagar 
directing the return of the plaint For 
presentation to the proper court. 

-2, The plaintiff Sri Deep Chand Jain 
filed a suit on 1st June, 1974 agaiast 
Kasoombiri Lal in the court of Mursif 
Muzaffarnagar praying for two reliefs. 
The first relief was for ejectment from 


the house in question and for recovery. 
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of rent and. damages. The -other relief 
was for possession over a.vacant piece 
of land lying in front of. the house and 
damages for use and occupation in res- 
pect thereof. A preliminary issue was 
raised before the learned Munsif in re- 
gard to the maintainability of the suit 
in respect of both the reliefs. It was the 
case of the defendant-opposite party 
that the suit was bad for misjoinder of 
causes of action. This plea was accepted 
by the learned Munsif by hiş order . 
dated 9th February, 1976. The plaintiff 
went up in revision against this order 
of the learned Munsif. The IInd Addi- 
tional District: Judge, Muzaffarnagar who 
decided the revision upheld the view 
taken by the learned Munsif and dis- 
missed the revision. The learned Munsif 
was directed to give an opportunity to 
the plaintiff to elect as to which of the 
two reliefs he would wish to retain in 
the suit. In pursuance to this order 
the. plaintiff appeared before the Mun- . 
sif when the matter was taken up by 
him and elected to retain the relief in 
regard to ejectment and for recovery of 
rent etc. against the defendant-opposite 
party. The plaint was allowed to be am- 
ended accordingly. The question then 
arose as to whether the plaint be return- . 
ed for presentation to the proper court 
or whether some kind of.order be pass- 
ed transferring the same for decision by 
the Judge, Small Cause Court. 


_ 3, The learned Munsif directed the 
plaint to be returned for presentation to 
the proper court. The plaintiff went up 
in appeal. The District Judge, Muzaffar- 
nagar dismissed the appeal He held 
that the learned Munsif had no. option 
but to order the presentation of the 
plaint in the proper court and no ille- 
gality was found in the order of the 
Munsiff, so directing the return of the 
plaint. 


-4, The plaintiff. has. hence come up in 
revision to this court. 

5. The counsel appearing for the ap- 
plicant has contended that the learned 
Munsif erred in law in returning the 
plaint for presentation to the proper 
court; as according to the learned coun- 
sel the suit was initially instituted in 
the proper court. He further contends _ 
that in these circumstances the learned 
Munsif could only have directed the 
transfer of the same to the court of the 
Judge, Small Causes or. should have 
referred the matter to the District Judge™ 
for being so transferred to that court. 
-6. I have considered this submission 
of the learned counsel but I am unable 
to agree st; noes wy 
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7. As noticed above, the suit was fil- 
ed on ist of June, 1974, After the plaint 
- was permitted to be amended and the 
relief in regard to the possession over 
the vacant land having been deleted, 
the suit remained a suit only for relie? 
of ejectment, arrears of rent etc. Such a 
suit, clearly, after passing of U. P, Civil 
Laws Amendment Act, 1972 (U. P. A® 
37 of 1972) was suit which could be in- 
stituted only in the court of Judge, 
Small Causes, It was this Court which 
was the competent court. The suit as 
such even in 1974 with this relief could 
not have been instituted in the court of 
Munsif, Thus it is not correct to submit 
that the plaint as amended could have 
been entertained by the learned Munsif 
on ist June, 1974. This being the posi- 
tion, the provisions of Order 7, Rule 10. 
C.P.C. clearly applied to the instant case. 
Order 7, Rule 10 provides that subject 
to the provisions of Rule 10 (a) the 
plaint shall at any stage of the suit be 
returned to be presented to the court ir: 
which the suit should have been insti- 
tuted. The suit in this case as noticed 
above should have been instituted in the 
court of Judge, Small Causes, The learn- 
ed Munsif was hence right in directing 
the return of the plaint for presentation 
to the proper court namely, the 
of the Judge, Small Causes, I find ne 
‘illegality in this order. The appellate 
court rightly upheld this order. Learn- 
ed counsel has failed to point out any 
provision under which it was obliga- 
tory for the court of the Munsif to have 
directed the transfer of the suit, in the 
circumstances of this case. The proce- 
dure adopted, in the absence of any- 
thing shown to the contrary, was the 
only permissible procedure available be- 
fore the Court, . 


8. Learned counsel has referred to 
Akhilesh Chandra v. Bhagwati Devi (AIR 
1976 All 42) in support of the above sub- 
mission. In this case part of the suit was 
triable on the regular side and part was 
friable under the provisions of the Pro- 

- vincial Small Cause Courts Act. In this 
-situation it was held that it was not pos- 
sible to split up such a suit into two parts 
and since it was not permissible for the 
court of the Small Causes to try that 
part of the suit which was only triable 
on the regular side, it was held that the 
suit in that case as a whole’ could be 

etried by the Munsif. Such are not the 
facts in the instant case. After the am- 
endment of the -plaint the entire suit 
was a suit triable by the court of Judge, 
Small Causes. This decision has no ap- 
#iication to the instant case. The other 


Nasra Begum v, Rijwan Ali 


court: 


ALR, 


decision relied upon by the learned 
counsel is Alam Chand v. Moti Lal (AIR 
1968 Madh Pra 112). In my view this 
decision lends support to the view taken 
by me above. It has been laid down that 
under Order 7, Rule 10, C.P.C. a plaint 
is liable to be returned if at the time 
it was filed there was another court in 
which- the suit should have been insti- 
tuted. As seen above, on ist June, 1974 
the suit should have been instituted in 
the court of Judge, Small Causes, In my 
opinion, this case does not lend support 
to the submission of learned counsel for 
applicant, If it was a case of subsequent 
conferment of power on the Judge, 
Small Causes, after filing of the suit, 
then perhaps this case might have had 
some applicatian, 


9. For the reasons given above, the 
revision is liable to fail. It is according- 
ly dismissed. In the circumstances, the 
parties are directed to bear their own 
costs, 

j Revision dismissed, 
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H. N. SETH AND V. K. 
MEHROTRA, JJ. 
Smt. Nasra Begum, Appellant v. Rij- 
wan Ali, Respondent. 
F.A.F.O. No, 418 of 1975, D/- 12-9- 
1979.* l n 


(A) Mohamedan Law — Marriage — 
Dower — Nature of, indicated — It is 
not correct to say that right to claim 
prompt dower does not precede cohabi- 
tation and comes into existence along 
with it, j 

No doubt under the Mahomedan Law 
Mehr or dower means money or pro- 
perty which the wife is entitled to 
ceive from the husband in consideration 
of the marriage. However the expres- 
sion ‘consideration’ is not to be under- 
stood in the same sense in which it is 
used in the Contract Act. In effect dower 
is an obligation imposed upon the hus- 
band as a mark of respect for the wife, 
Normally the extent of such obligation 
is determined by contract between hus- 
band and wife before or at the time of 
marriage. It may be fixed even after 
the marriage If the amount of dower 
is not fixed or the marriage is perform- . 
ed on the express condition that ~the 
wife will not claim any dower, the wife 
is even then entitled to receive proper 


*Against order of L. S. Shukla, Civil J., 
Bareilly, D/- 22-8-1975. 
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dower. (Mchr-i-misi) from her husband. 
The wife can refuse to live with her huts- 
band and admit him to’ sexual inter- 
course so long as the prompt dower - is 
not paid to her. Therefore it is not car- 
rect to say that the right to claim prompt 


dower does . not precede cohabitation 
and comes into existence along with =: 
(Para 6) 


E) Civil P. C. (1908), S. 20 — Agree- 
ment between Mahomedan husband and 
wife at time of marriage at place A wth 
regard to amount of dower payable by 
husband — Suit for recovery of dower 
— Courts at A have territorial jurisdic- 
tion to entertain suit. (Mohamedan Law 
=- Marriage — Dower). 


In a case where there has been an 
agreement between the Mahomedan hus- 
band and wife at the time of their mar- 
riage with regard to the payment of 
dower payable . by the husband, fhe 
amount becomes recoverable under the 
agreement. The agreement between the 
husband. and wife for payment of dover 
is part of the cause of action for man- 
taining a suit for its recovery and the 
place where such agreement was entar- 
ed into would be a place where a part 
of cause of action for such suit arises. 
Therefore, the Courts at the place wh=re 
the agreement to pay dower’ was enter- 
ed ‘into at the time of marriage would 
have territorial jurisdiction to entertain 
the suit for recovery of dower. 

(Paras 7, 8) 


Agrawal, 
and, Rudreshwari Pd., 


Bharat Ji. 
Rajeshwari Pd. 
for Respondent. 


SETH, J.— Plaintiff Smt. Nasra Be- 
gum has come up in appeal against -he 
order dated 22nd Aug. 1975, passed by 
the Civil Judge, Bareilly, directing tnat 
the plaint filed by her be returned for 
_ presentation to proper court. 


2. According to the plaintiff, she was 
married to defendant Rijwan Ali 
at Bareilly on (October 20, 
and on that occasion the amount 
of dower payable to her was 
fixed at Rs. 50,000. Out of this amo nt 


a sum of Rs. 25,000 was to be her prompt- 


dower .and the rest. her deferred ‘dower. 
After their marriage the plaintiff and 
defendant lived at Barabanki and a son 
was also born to them. Subsequently re- 
lations between the plaintiff and er 
husband got strained and the plairtiff 
demanded payment of her prompt dover. 
The defendant instead of. paying the 
money to the plaintiff turned her out of 
his house. The plaintiff thereupon. filed 
suit No. 6 of 1974 in the court of . C.vil 
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Judge. for recovery of a sum of Rs. 25,000 
as her prompt dower and also for pos- 
session of certain ornaments. 


3. The defendant contested the suit 
inter alia on the ground that the parties 
lived at Barabanki, where their marri- 
age was consummated and as the de- 
mand for dower is also said to have 
been made at Barabanki, the court at 
Bareilly had no territorial -jurisdiction 
to try the suit. 


4. The trial court observed that, cor- 
rectly understood, dower under the 
Mohammedan Law is something which, 
notwithstanding any contract to the con- 
trary, the wife,.by virtue of entering m- 
fo marriage contract, is entitled to get 
from her. husband. It is a consideration 
for conjugal intercourse. Accordingly, 
the right to dower does not precede the 
right of cohabitation. It comes into ex- 


. istence at the same time by reason of 


the same incident of law as the right to 
cohabitation. The two rights come into 
existence simultaneously. It, therefore,’ 
concluded that the cause of action for 
a suit for prompt dower arises either at 
the place where the marriage was’ con- 
summated or at the place where prompt 
dower was demanded after such con- 
summation, and not at the place where: 
the marriage was performed (inasmuch 
as the right to cohabitation and the 
right to dower ‘come into existence si- 
multaneously only after marriage). As 
in the instant case, on plaintiffs own 
showing, the: marriage had been con- 
summated at Barabanki and the demand 
for prompt dower was also made by her 
at that very place, the courts at Bareilly 
had no territorial jurisdiction to try the 
suit, The trial court, therefore, without 
going into any other controversy raised 
in the suit, passed the order under ap- 
peal directing that the plaint -be return- 
ed to the plaintiff for presentation | be- 
fore a proper court. ‘ 


5. Being aggrieved, plaintiff has come 
up in appeal before this Court and con- 
tends that the view of the trial court 
that in the circumstances, Bareilly court 
did not have territorial jurisdiction to 
try the suit, is erroneous, and that the 
impugned order ‘deserves to be set aside. 


6. It is true. that: under the Moham- 
medan Law, Mehr or . dower means a 
sum of money or other property which 
the wife is entitled to receive from the 
husband in consideration “of her marri- 
age, However, the expression ‘consi- 
deration’ is not to be. understood in the 
sense in which the word is used in the 
Contract Act. In effect dower is an ob- 
ligation imposed upon a husband ay 
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mark of respect for the wife. Normally 
the extent of such obligation is deter- 
mined by the contract entered into be- 
tween the husband and the wife either 


before or at the time of marriage. It 


may be fixed even after the marriag2 
has taken place. If the amount of dower 
is not fixed or the marriage has been 
performed on express condition that the 
wife will not claim any dower, the wife 
is even then entitled to receive proper 
dower (mehr-i-misi) from her husband. 
The wife can refuse to live with her 
husband and admit him to sexual inter- 
course so long as the prompt dower is 
not paid to her (Baillies Digest of Mo- 
hammedan Law pages 124-125). We are, 
therefore unable to agree with the trial 
court that the right to claim . promp: 
dower does not precede cohabitation 
and comes into existence along with it. 


7. In our opinion in a case where 
there has been an agreement between 
the parties at the time of their marriage 
with regard to the amount of dower pay- 
able by the husband, the amount be- 
comes recoverable under the. agreement. 
The agreement between the husband and 
wife for payment of dower undoubtedly 
is part of the cause of action for main- 
taining a suit for its recovery and the 
place where such agreement was enter- 
ed into would be a place where a part 
of cause of action for such suit arises. 


8. In the instant case the agreement 
to pay dower was entered into at the 
time of marriage at Bareilly. Bareilly 
courts would therefore, have territorial 
jurisdiction to try the suit. The order 
under appeal cannot be sustained and 
has to be set aside. 

9. In the result the appeal succeeds 
and is allowed. The order of the Civil 
Judge dated 22nd August 1975 directing 
that the plaint be returned for presen- 
tation to proper court is set aside. The 
Civil Judge who has jurisdiction to deal 
with the suit shall proceed to decide the 
same in accordance with law. In the 
circumstances we direct the parties to 
bear their own costs in this appeal. 

Appeal allowed. 
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Motor Vehicles Act (1939), Ss. 43-A 
{as added by U. P. Act No. 25 of 1972 
and amended by U. P. Act No, 15 of 
1976), 50, and 57 — Provision contended 
in S. 43A overrides provisions contained 
in Ss. 47, 50 and 57 — Powers of State 
Government to issue directions to State 
Transport Authority — Grant of . per- 
mits of contract carriage — Government 
Notification directing transport autho- 
rities not to grant permit to Mini. Bus — 
Held constitutionally valid — It does 
not interfere in quasi-judicial functions 
of Transport Authorities — Nor ` violat- 
ing Art. 14 of Constitution — (Constitu- 
tion of India, Art. 14). 


‘The Motor Vehicles Act as .amended 
by S. 43-A contemplates that the direc- 
tions issued by the State Government in 
the matter of Road Transport shall have 
overriding effect. The phrase ‘notwith- 
standing anything contained in Ss. 47, 50 
and 57’ as occurring in this section is in- 
tended to give 5. 43A an overriding 
effect over the provisions of Ss. 47, 50 
and 57 of the Act. The non obstante 


‘clause means to say that in spite of the 


Provisions contained in Ss. 47, 50 and 
57, S. 43A shall prevail and any direc- 
tion issued under S. 43-A (1) will pre- 
vail over the provisions of Ss. 47, 56 
and 57 of the Act. (Para 5) 


The direction vide. notification dated 
ist Jan., 1976 that no Stage Carriage or 
contract, carriage permit shall be grant- 
ed to Mini Bus must be taken into ac- 
count by ‘Transport Authorities while 
considering any application for Stage 
Carriage or contract’ carriage permits in 
view of overriding effect given to the 
provisions contained in S, 43A. The said 
directions do not contain blanket order 
prohibiting grant of contract carriage 
permits. It merely tends to regulate the 
exercise of powers of permit granting 
authorities. (Paras 5 and 7) 


The impugned directions do not di- 
rectly interfere with the exercise of 
quasi-judicial powers by the State Trans- 
port Authority. The. directions -provide 
that while considering an application for 
the grant of contract carriage permit the 


. State Transport Authority shall take in- 


to consideration that grant of permit 
in respect of Mini Bus having seating 
capacity of thirty-five persons or less 
would not be in public interest. The di- 
rections do not take away the power of 
the State Transport Authority to grant 
contract carriage permit, instead the di- 
rections regulate the grant of _permit,. 


` The directions are in the nature of mat- 
-ters. set forth by Ss. 47 and- 50. 


Since. 
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tions 47, 50 and 5%, the directions would 
‘also prevail over the aforesaid’ provi- 
sions and the State Transport Authomty 
is required to exercise its powers in ac- 
cordance with the directions. A quési- 
judicial authority is also bound by law 
and if the Legislature provided manmer 
for the exercise of quasi-judicial powers 
then the power must be exercised in ac- 
cordance with that manner. But erven 
assuming that the directions interfere 
with the powers and functions of he 
quasi-judicial authorities no except.on 
can be taken as the legislature has itself 
empowered the State Government to 
issue directions which would prevail 
over Ss. 47, 50 and 57 of the Act. AIR 
1964 SC 1573, AIR 1970 SC 1241, AIR 
1976 All 214, Disting.,, AIR 1975 SC 389, 
Foll. (Para 6) 


The restrictions imposed. by the said 
directions being for only a particular 
class of vehicles and is so imposed in “he 
public interest and being -also reason- 
able, the same cannot be said to be vio- 
lative of Art. 14 of the Constitution. 

(Para 8) 


Cases Referred: Chronological Paras 


ATR 1976 All 214 
AIR 1975 SC 389 
AIR 1970 SC 1241 
AIR 1964 SC 1573 
L. P. Naithani, for Petitioner, 


K. N. SINGH, J.:— The two peti- 
tioners made an application to the Re- 
gional Transport Authority for grant of 
a contract. carriage permit in respect of 
mini bus. The Regional Transport Autno- 
rity rejected the petitioners’ application. 
The petitioners took up the matter in 
appeal under Section 64 of the Mctor 
Vehicles Act, 1939, before the State 
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Transport Appellate Tribunal which af- ` 


firmed the order of the Regional Trans- 

rt Authority and dismissed the pəti- 
tioners’ appeal by its order dated 3-10- 
1977. Aggrieved, the petitioners have by 
means of this petition under Article 226 
of the Constitution challenged the order 
of the appellate Tribunal as. well as that 
of Regional Transport Authority, 


2. The Regional Transport Authority 
and the Appellate Tribunal rejected pe- 
titioners’ application for grant of con- 
tract carriage permit in pursuance of the 
directions of the State Govt. as contin- 
ed in its notification dated June 1, 1376 
issued under S..43-A of the Motor Vehi- 
cles Act, 1939. The State Government, 
under that notification, issued direction 
of a general character that no contract 
cafriage -permits shall: be’ granted to pri- 
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‘than thirty-five persons, 


‘of any of the 


senger transport business, 
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vate vehicles known as mini buses as it 
would not be in public interest to grant ` 
such permits. The expression “Mini 
Bus” as defined in the notification means 
an omnibus which is constructed or ad- 
opted to carry not more than thirty-five 
persons excluding the driver. Since the 
petitioners had applied for contract car- 
riage permits in respect of mini Buses 
having seating capacity of not more 
the Regional 
Transport Authority as well as the State 
Transport Appellate Tribunal rejected 
the petitioners’ application in view of 
the directions issued by the State Gov- 
ernment, 


3. Section 43 of the Motor Vehicles 
Act, 1939, hereinafter referred to as the 
Act, empowers the State Government to 
issue directions to the State Transport 
Authority from time to time by notifi- 
cation in the Official Gazette regarding 
fixing of fares and freight for stage car- 
riages, contract carriages and public car- 
riages as prescribed under Section 43 (1) 
of the Act. Section 43-A was added to 
the principal Act by the U. P. Act 25- 
of . 1972. Section 43-A was further 
amended by the U. P. Act 15 of 1976 
which came into force on 1-5-1975. After 
the amendment Section 43-A reads as 
under :— 


“43-A. Power of State Government to 
ae Directions to Transport Authori- 
jes s= 

(1) The State Government may issue 
such directions of a general character as 
it may consider necessary or expedient 
in the public interest in respect of any 
matter relating to road transport to the 
S. T. A. or to any. R. T. A. and such Re- 
gional Transport Authority shall give 
effect to all such directions. 


(2) Without prejudice to the general- 
ity óf the provisions of sub-section (1) 
such directions may be given in respect 
following matters, 
namely — `> 


(a) the number of stage carriage or 
contract carriage permits that may be 
granted in respect of any route or area; 

(b) the preference or the order of pre- 
ference to be given to or the quota to 
be fixed for specially deserving. catego- 
ries such as ex-army personnel, educat- 
ed unemployed persons, ' such persons - 
holding driving licences as are members 
of co-operative societies fermed for pas-. 
persons be- 
longing to.the Scheduled Castes and» 
Scheduled Tribes; 

(c) the procedure for grant of permits,” 


-and for selection from among the applig 
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cants, including selection by drawinz 
of lots from among persons belonging t3 
the same category. 


(3) Any direction under sub-sec., (1) 
may be issued with retrospective effect. 


(4) Where any direction is issued un- 
der sub-sec, (1) to any Transport Autho- 
rity, then any appeal or revision pend- 
ing before the State Transport Appellate 
Tribunal shall be decided in such man- 
ner as to give effect to such direction. 

(5) Where any direction is issued un- 
der sub-sec, (1) with retrospective effect 
then— i 

(a) any Transport Authority or. the 
State Transport Appellate Tribunal may 
review any order passed earlier by it 
with a view to making it conform to 
such direction, and may for that purpose 
cancel any permit already issued; 


(b) any Transport Authority may ap- 


ply to the High Court for review of any 
order passed by such Court earlier. with 
a view to enabling such Authority to 
comply with such direction. 


(6) The provisions of this section shall 
have effect notwithstanding any thing 
contained in Ss. 47, 50 and 57.” 


Under the aforesaid provision the State 
Government is empowered to issue di- 
rections of a general character to the 
State or R. T. A. if it considers it ne- 
cessary or expedient in the public inter- 
est to do so in respect of any matter 
relating to road transport. The direc- 
tions so issued are binding on the Trans- 
port Authorities and they are duty 
bound to give effect to all such direc- 
tions, These directions may relate to the 
matters set out in the amended section, 
which may relate to the State carriages 
or contract carriages permits. The direc- 
tions may further regulate the prefer- 
ence or order of preference to be 
given or quota to be fixed for 
specially deserving categories and 
may also regulate procedure for the 
grant of permits and for selection from 
amongst the .applications including selec- 
tion by the draw of lots. Sub-section (3) 
confers power on the State Government 
to issue directions with: retrospective ef- 
fect. Normally administrative directions 
are not issued with retrospective effect 
but in the instant case the Legislature 
has conferred power on the State Gov- 
ernment to issue statutory directions 
ewhich may ‘have retrospective effect. 
Once such directions are issued with 
retrospective effect then the Transport 
Authority or any Tribunal which may 
- have decided any case, may review its 
gartier decision with a view to comply 
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with the directions issued by the State 
Govt. The provisions of Section 43-A 
have been given overriding effect by 
sub-section (6) which lays down, that 

e provisions of section shall have ef- 
fect notwithstanding anything contained . 
in Sections 47, 50 and 57 of the Act. Sec- 
tion 43-A as amended by the State Le- 
gislature therefore, confers wide powers 
on the State Government to regulate 
the exercise of powers of the Transport 
Authorities ir matter relating to grant 
of stage carriage and contract carriage 
permits. It may also be noted that the 
subject matter of Mofor Vehicles falls 


© within entry 35 of concurrent list, there- 


fore, the State Legislature is competent 
to amend the Central Act. Since the 
amending U. P. Act No. 25 of 1972 and 
U. P. Act No. 15 of 1976 have received 
the Presidential assent, they shall pre- 
vail in the State of U, P. even if some 
of its provisions may be inconsist- 
ent with the Central Act. 


4. Chap. IV of the Act contains pro- 
visions for the control of transport 
vehicles. S. 42 provides that no owner 
of a transporf vehiele is entitled to use 
or permit the use of the vehicle. on hire, 
unless he obtains a permit from the 
authorities constituted under the Act. 
Section 45 lays down that every applica- 
tion for a permit shall be made ‘to the 
Regional Transport Authority or the 
S. T. A. constituted under Section 44 of 
the Act within whose jurisdiction the 
vehicle is proposed to be used. Sec. 46 
sets out particulars which are necessary 
to be specified in an application made 
for the grant of stage carriage permit. 
Section 47 regulates procedure of the 
R. T. A. in considering applications for 
stage carriage permits and it further 
provides that .the authority shall, 
while considering the application for 
stage carriage permits have regard to | 
the matters specified therein, which in- 
clude the interest of the public general- 
ly, the advantages to the public to be 
provided by the service, the adequacy 
of passenger transport services operating 
or likely to operate on the route, or area 
in question and the condition of the road 
etc. Section 48 provides that the Re- 
gional Transport Authority shall grant 
stage carriage permits subject to the 
provisions of Sec, 47 of the Act. 
Therefore, the R. T. A. while consider- 
ing an application for grant of stage car- 
riage permits is bound to take into con- 
sideration the matters specified in Sec- 
tion 47 of the Act. Section 49 lays down 
that an application for contract carriage 


permit shall. contain the particulars spe- 
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cified therein, Section 50 provides that 
the R. T. A. shall, in considering an ap- 
plication for contract carriage permit, 
have regard to the extent to which ad- 


ditional carriage may be necessary or 


desirable in the: public interest; and it 
Shall also take into consideration any 
` representation which may be made or 
which may previously have been 
made by persons already holding 
contract > carriage permits or 
representation made by local autho- 
rity or police authority. Section 51 
confers power on the R. T, A. to grant 
contract carriage permits subject to the 
provisions of Section 50 of the Act. Sec- 
tion 57 lays down detailed procedure 
which must be followed by the R. T. A. 
or the S. T. A. in granting stage car- 
riage and contract carriage permits. 


5. Under Section 51 of the Principal 
Act the Legislature conferred power on 
the Regional Transport Authority and 
the S. T. A. to grant contract carriage 
permits, . it made the exercise of that 
power subject to the provisions of Sec- 
tion 50. The phrase means that Sec. 51 
must yield to the provisions of Sec. 50, 
therefore, exercise of power under Sec- 
tion 51 is controlled by the provisions of 
Section 50. As noted earlier, Section 50 
lays down matters which are.taken into 
account in considering an application for 
the grant of contract carriage permits. 
The principal Act as amended by Sec- 
tion 43-A contemplates that the direc- 
tions issued by the State Government in 
the matters relating to road transport 
shall have overriding effect. ‘The phrase 
“notwithstanding anything contained in 
Section 47, 50 and 57” as occurring in 
Section 43-A (6), is intended to give 
Section 43-A an overriding effect over 
the provisions of the principal Act in so 
far as they relate to Secs. 47, 50 and 
57 of the Act. The non obstante clause 
means to say that in spite of the pro- 
visions of Sections 47, 50 and 57 of the 


principal Act, Section 43-A shall prevail- 


and any direction issued under sub-sec- 
tion (1) of Section 43-A will prevail 
over the provisions of Sections 47, 50 
and 57. As noted earlier, Section 47 sets 
out the procedure of the R. T. A. in con- 
sidering applications for stage carriage 
permits and prescribes the matters 
which may be taken into account by 
-that authority in granting or rejecting 
the application for stage carriage per- 
mits. Section 48 provides that subject to 
provisions of Section 47, the R. T. A. 
may, on an application made to it, grant 
stage carriage permits in accordance 
with the application or with such 
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modifications as it deems fit. Section 50 


also provides procedure of the R. T. A. 
in considering applications for contract 
carriage permits and prescribes matters 
which may be taken into account 
by that authority in granting or rejecting 
the applications for contract carriage 
permits. Section 51 provides that the 
R. T.A. may grant contract carriage 
permit subject to the provisions of Sec- 
tion 50. The effect of the directions con- 
tained in the impugned notification is 
that a R. T. A. while considering an ap- 
plication for grant of stage carriage per- 
mits and contract carriage permits must 
take into account the directions even 
though if may not have been provided 
in Sections 47 and 50 of the Act, 


6. Learned counsel then urged -that 
the directions contained in the impugn- 
ed notification dated 1-6-1976 interfere 
with the quasi-judicial function: of the 
S. T. A. which is outside the purview of 


-the administrative directions as the po- 


wers of quasi-judicial ‘authority cannot 
be curtailed by administrative orders. He 
placed reliance on the decisions of the 
Supreme Court in B. Rajagopala Naidu 
v. State Transport Appellate Tribunal 
Madras (AIR 1964 SC 1573) and Ravi 
Roadways v. Asia Bi (AIR 1970 SC 1241) 
and also of a decision of this court in 
Prabodh Kumar v. State Transport 
Authority, AIR 1976 All 214.. The im- 
pugned directions do not directly inter- 
fere with the exercise of quasi-judicial 
powers by the S. T. A. As discussed 
earlier the directions provide that while 
considering an application for the grant 
of contract carriage permit the S. T. A. 
shall take into consideration that grant 
of permit in respect of mini bus having 
seating capacity of thirtyfive persons or 


less would.not be in public interest. The 


directions do not take away the power 
of the S. T. A. to grant contract carriage 
permit, instead the directions regulate 
the grant of permit. The directions are 
in the nature of matters set forth by 
Sections 47 and 50 of the Act. Since Sec- 
tion 43-A has overriding effect over Sec- 
tions 47; 50 & 57 of the Act, the direc- 
tions would also prevail over the afore- 
said provisions and the S. T. A. is re- 
quired to exercise its powers in accord- 
ance with the directions. No .doubt the 
directions regulate the exercise of quasi 
judicial power but the directions by 
themselves do not interfere with Autho- 
rity. A quasi-judicial Authority is also 
bound by law and if the Legislature pro- 
vides manner for the exercise of quasi- 
judicial powers then the power must be 


exercised in accordance with that man- 
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_Jner. But even. assuming that the direc- 


tions interfere with the powers and 
functions of the quasi-judicial authori- 


ties no exception can be taken as tha 


|State Government 


legislature has itself ` empowered the 


to issue directions 


which would prevail over Sections 47, 50 


and 57 of the Act. In B. Rajagopala 
Naidu (supra) the validity of a Govern- 
ment order issued under Section 43-A af 
the Act as amended by the State Legis- 
lature of Madras laying down criteria 
for selection of suitable persons for th2 
grant of stage carriage permits was con- 
sidered. The order was administrative 
and it could not include the area which 
was the subject matter of quasi-judicial 
function of the R. T; A. and the S. T. A 


_ Section 43-A authorised the State Gov- 


ernment to issue orders and directions 
only in respect of administrative matter, 
which were binding on the S. T. A. and 
the R.T.A. while acting in their admin- 
istrative capacity. The Supreme Court 
further held that the administrative direc- 
tions laying down principles for selec- 


‘tion of suitable persons for the grant 


of permit was not binding on the Trans- 
port Authorities constituted under the 
Act while exercising their quasi-judicial 
powers. In Ravi Roadways (supra) the 
Supreme Court held that.an administra- 
tive order issued by the Government of 


-Madras under Section 43-A of the Act 


directing the R. T. A. to submit its pro- 
posal for transfer of stage carriage per- 
mits for confirmation . to the Transport 
Commissioner was illegal as it interfer- 
ed with the quasi-judicial function of 
the R. T. A. In Prabodh Kumar v. State 
Transport Authority (AIR 1976 All 214) 
a learned single Judge of this’ Court, 
held that the S. T. A, had no jurisdic- 
tion to direct the R. T. A. not to grant 
taxicab permits in respect of station wa- 
gons as it was clearly outside the ambit 
of Section 44 (4) of the Act. The learned 
Judge relied upon the Supreme Court’s 
decision in Rajagopala Naidu’s case in 
holding that the S. T. A. had no juris- 
diction to issue a blanket order prohibit- 
ing grant of permits altogether. . These 
authorities are not applicable to the in- 
stant case as the effect and scope of Sec- 
tion 43-A (6) or provision similar to it 
was not up for consideration in any of 
the aforesaid decisions. The Madras 


Legislature had not enacted any provi- 
sions like clause (6) of Section 43-A of 
the Act, therefore administrative direc- 
tions issued by the State Government 
were held illegal as interfering with 
quasi-judicial power. of. the -Transport 
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Authorities. No such situation prevails in - 
the instant case. oe 


7. The impugned directions do no? 
contain any blanket orders prohibiting 
the grant of contract carriage permits.|- 
Instead the directions merely regulate 
the exercise -of power and the S. T. Al: 
is free to grant contract carriage per- 
mits in respect of buses which do not 
fall within the expression of mini bus. 
As defined in the impugned notification — 
dated 1-6-1976 the directions merely 
provide that no contract carriage permit 
shall be granted in respect of mini bus 
as it is not in public interest to do soa, 
This direction was issued by the Stata ~ 
Government as it was satisfied that the 
plying of mini buses under contract car- 
riage permits was hazardous to the pub- 


‘lic safety as these mini buses are more 


prone to accident than other type of 
buses, In Hans Raj v. State of U. P. 
(AIR 1975 SC 389) the validity of Sec- 
tion 43-A as amended by the U. P. Ac? 
25 of 1972 and Government notification 
dated 30-3-1972 was challenged. The 
State Govt. in exercise of its power 
under sub-section (1) of Section 43-A 
had issued notification dated 30th March, 
1972 to the effect that the stage carriage 
permits and contract carriage permits 
shall be granted to all eligible appli- 
cants. The Supreme Court upheld the 


validity of Section 43-A and also of the 


directions issued under the notification 
dated 30th March, 1972.-In that case also 
directions were binding on the Trans- 
port’ Authorities considering applications 
for the grant of stage carriage and con- 
tract carriage permits, The view which 
we are taking finds support from Hans 
Raj’s case. 


8. Learned counsel then challenged 
validity of Section 43-A on the ground 
that it violates Articles 14 and 16 of the 
Constitution. We find no merit in this 
contention. The petitioner’s right to car- 
ry on business of Motor Transport is not 
restricted by Section 43-A. Instead, it 
merely seeks to regulate the grant of 
permits in respect of particular type of 
vehicles. The restriction has been made 
in publie interest which is reasonable. 
Similarly the plea relating to violation 
of Article 14 is without any foundation. 
The petitioners have failed to make out} 
any case of discrimination. 


9. For the reasons stated above, we 
hold that Section 43-A as amended by 
the State Legislature of the Uttar Pra- 
desh is valid and the directions issued 
by the State Government under its noti- 


fication dated June 1, 1976 are valid and 


binding on the Transport Authorities, 
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The directions: have overriding effect on 
the provisions of Sections 47, 50 and 57 
of the principal Act. The Regicnal 
Authority rightly 
tioner’s application made for the pur- 
pose of granting contract carriage per- 
mit in respect of Mini Bus, as specitied 
in the impugned notification, The peti- 
.. tioners, are therefore, not entitled to 
any relief. 

10. In the result, the petition fails, 
and is accordingly dismissed but there 
-will be no arder as to costs. 


Writ petition dismissed. 
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Food Corporation of India, Hapur, Feti- 
tioner v. M/s, Ishwar Singh Bharat Bhu- 
shan, Barot, Respondent. 

. Civil Revn. No. 2600 of 1978, D/- 9-11- 
- 1979." 


Arbitration Act (1940), Section 34 
Explanation I (as inserted by U. P. 
Civil Laws (Reforms and Amendment) 
Act) — Application for stay of suit and 
‘reference of dispute to arbitration —Suit 

pending when U. P. Amending Act, 1976, 
came into force — Explanation (2J of 
amended Section 34 not retrospective — 
Applicant taking time to file written 
statement before coming into force of 
-Act — Amounts to taking step in the 


proceeding within meaning of Sec, 34° 


-e U, P. Civil Laws (Reforms and Amend- 
ment) Act (57 of 1976), Ss. 19, 36). 

.- Where on the date fixed for filing the 
‘written statement, the defendant obtzin- 
ed adjourments to file written statement 
‘before insertion .of Explanation-II by 
the Amending Act, the 
was not entitled to stay of hearing of 
suit and reference of dispute to arb- 
itrators under §. 34.. Further, Sec. 36 


of the Amending Act did not extend to- 


.-the amendments introduced to the Arb- 
‘itration Act. It would not automatically 
apply to pending suits. 

~Moreover S. 34 of Arbitration Act is rei- 
ther curative nor declaratory. Hence it 
could not be said that Explanation 2 of 
-Amended Section 34 was retrospective 
so as to apply to pending suits. Even as- 
suming that it was retrospective, it wo2ld 
apply only to time being taken ‘to Jle 
written statement after caming into force 
of the Amending Act. Thus, Explanat.on 


*Against Judgment and decree of T. P. 
Singh, Dist. J., Ghaziabad, D/- 10-4-78. | 
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rejected. the ` pati- - 


defendant. 


; Food ‘Corpa. cof India}: Hapur “v: M/s. Jawar ‘Singh An t se" ANE 125° < 


2 could catch or affect the action of the. >`“ 
‘defendant in obtaining an adjournment 


for filing written statement prior to com- 


ing into force.of the Explanation.. -AIR ` 
1957 All 91, Rel. on. (Paras 7, 9) © 
Cases Referred: Chronological . Paras- 


AIR 1957 All 91: 1956 All LJ 841 8 
Brij Mohan, for Petitioner; V. K. Goel, 


‘for Respondent. 


ORDER :— On July 2, 1976, the plains 
tiff opposite party filed a suit for re- 
covery of money against the Food Cor- 
poration of India. In the summons that 
were issued December 15, 1976 was fixed 
for filing the written statement. On that 
date the defendant appeared and pray- 
ed for time. Time was allowed till De- 
cember 22, 1976. On that date the de- 
fendant again applied for time which was 
granted till January 22, 1977. On Janu- 
ary 22, 1977, the defendant appeared 
and moved an application for stay of 
the hearing of the suit under Section 34 
of the Arbitration Act. The arbitration 


-agreement was set up and it was prayed 


that the matter in dispute be referred to 
arbitration. The application under Sec- 
tion 34 was dismissed. An appeal filed 
against that order also failed. Aggriev- 
ed, the defendant has come to this Court 
in revision. 


2. - Section 34 of the Arbitration pian 


_Puns as follows: 


“34. - Where any party to an arbitra- 
tion agreement or any person claiming 
under him commences any legal proceed- 
ings against any other party to the 
agreement or any person claiming under 
him in respect of any matter agreed ta 
be referred, any party to such legal pro- 
ceedings may, at any time before filing 
a written statement or taking any other © 
steps in the proceedings, apply to the 
judicial authority before which the pro- 


_ ceedings are pending to stay the proceed- 


ings and if -satisfied that there is no 
sufficient reason why the matter should 
not be referred in accordance with the 
arbitration agreement and that the ap- 
plicant was, at the time when the pro- 
ceedings were commenced, and still re- 


_ mains, ready and willing to do all things 


necessary to the proper conduct of the 
arbitration, such authority may make an 
order staying the proceedings,” 


3. One of the conditions for applying 
this provision is that the party applying 
for stay under Section 34*has not taken . 
any steps.in the proceedings or filed -a 
written statement before the making of . 
an application under Section 34.. The 
courts below have held that on Decem- 
ber- 15, 1976 -and December 22, 1976 AN 
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defendant took time to file a written 
statement. Thereby they have taken 
steps in the proceedings and hence were 
not entitled to apply for stay of the hear- 
ing of the suit under S. 34. 

4. Learned counsel for the defendant 
applicant has invited my attention to the 
amendment of S. 34 of the Arbitration 
Act by the U. P. Civil Laws (Reforms 
and Amendment) Act, 1976 (U. P. Act 
No. 57 of 1976) which came into force 
on January 1, 1977. Section 19 of this 
Amending Act provides :— 

“19. Amendment of Section 34. In 
Section 34 of the principal Act, at. the 
end the following- explanation shall be 
inserted, namely: 

Explanation 1. 

Explanation 2, A mere application for 
time to file a written statement or a 

_mere contest to an interlocutory applica- 
tion for injunction, appointment of Re- 
ceiver or the like, shall not, amount to 


taking any steps in the proceedings”. 


5. Learned counsel submits that be- 
cause of the statutory provision the pra- 
yer for time to file written statement 
made by the defendant could not 
be held to taking steps in the proceed- 
ings within meaning of S. 34. 

6. To the question that the defendant 
applicant took time in December, 1976, 
prior to the coming into force of the 
Amending Act of. 1976, learned counsel 
invited my attention to Section 36 of the 
Amending Act which provides: 

"36 Disposal of pending civil cases — A 
civil Suit, or Proceeding to which the 
Code of Civil Procedure, 1908 applies, 
pending on the date of commencement of 
this Act shall be disposed of in accord- 
ance with the provisions of the said 
Code as amended by this Act.” 


7. The present suit was filed in 1976. 

It was pending on January 1, 1977, when 
the Amending Act came into force. - It 
had to be disposed of in accordance with 
the provisions of the Code of Civil Pro- 
cedude, as amended by this Act. The 
amendments introduced in the Code of 
Civil Procedure are not material or re- 

” levant in this case. The applicant relies 
upon an amendment to Sec. 34, Arb- 
itration Act by adding Second explana- 
tion. Section 36 of the Amending Act 
does not extend to the amendments in- 
troduced to the Arbitration Act. It will 
not automatically apply to pending suits. 
8. Learned counsel relied upon cer- 
tain decisions in support of the proposi- 
tion that a curative or declaratory law 
must be deemed to be retrospective. 
| aca 34 of the Arbitration Act is nei- 


% 


Gita Ram v. Official Receiver, Agra 


A.LR. 
ther curative nor declaratory. It amends 
the law. Previously a Division Bench 
of this Court in Union of India v. Hans 
Raj Gupta & Co, (AIR 1957 All 91) had 
held that taking of time in order to file 
a written statement is taking steps in 
the proceedings within the meaning of 
Section 34 and precludes a party from 
applying under that Section. This law 
was sought to be set at naught by the 
addition of the Second Explanation. It 
is more in the nature of amendment 
of the law rather than declaratory. of it, 
I am, hence, not in a position to agree 
that the Second Explanation was retro- 
spective in operation so as to apply to 
pending suits. ; 


9. Even if % be held that it was re- 
trospective, it will apply to time being 
taken to file a written statement after 
coming into force of the Act. In the pre- 
sent case time was taken on December 
15, 1976. Explanation IJ cannot catch 
or affect the action ‘of the defendant in 
asking for and obtaining an adjournment 
on December 15, 1976, for filing the writ- 
ten statement, prior to coming in force 
of the. explanation.. The application 
under Section 34 was, hence, not main- 
tainable and was rightly dismissed. 


10. In the result, the revision has no 
force and is accordingly dismissed with 
costs, i 


Revision dismissed, 
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Gita Ram, Appellant v. Official Re« 
ceiver, Agra, Respondent, 


'S. A. F. O. Nos. 7 and 6 of 1971, D/- 
12-10-1979.* i 


Provincial Insolvency Act (5 of 1920), 
Secs. 4, 54 — Transfer of joint Hindu 
family property governed. by Mitakshara 
— Alienation of sons’ share by father — 
Father adjudged insolvent — He cannot 
alienate son’s share for payment of his 
debt — Annulment of transfer of father’s 
share only. (Hindu Law — Debt). 


A person was indebted to several cre- 
ditors. He sold his house to one of the 
creditors by registered sale deed on his 
behalf and on behalf of his two sons, 
Later on, he was declared insolvent by 
the Court when a petition for declaring 


*Against judgment and order of Ram 
Behari Lal, ist Addl. Dist. J., Agra, 
D/- 7-1-1971. 
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him an insolvent was filed by ariother 
creditor. Official Receiver made an ap- 
plication under Sections 4 and 54 of. the 
Act for annulment of the sale. 


Held that in a joint Hindu family, -he 
father has no right to alienate his son’s 
interest. The property available for pay- 
ment of his debts is property of the 
father only. Sons’ share did not vest in 
the official receiver. Hence, the sale-deed 
executed and registered by the debor 
(father) in favour of a creditor, would 
stand annulled only in respect of 
father’s share and shall be valid in re- 
spect of shares of the sons as it did not 
belong to insolvent. ATR 1931 All -262 
(FB). and AIR 1955 Mad 51, Rel. on. 

(Paras 17, 18, 20) 
Chronological Pa-as 
17 


1931 All LJ 122 E9 


Cases Referred : 
AIR 1955 Mad 51 
AIR 1931 All 162 : 


Swami Dayal, for Appellant: 


. JUDGMENT : :— Second appeal from 
order No. 6 of 1971 is directed against 
the judgment in Civil Appeal No. 107 of 
1970 arising out of Miscellaneous Case 
No. 95 of 1966 and was filed by the O- 
cial Receiver and Second Appeal from 
order No. 7 of 1971 has been filed against 
the decision in civil appeal No. 109 of 
1970 in Misc. -Case No. 95 of 1966 amd 
was filed by Gita Ram who-is the ap- 
pellant in. both the present appeals. 


2. The facts leading to these appeals 
are very simple. The appellant Gita Ram 
was carrying on ancestral business, . Ba- 
narsi Das one was indebted to one -Bebu 
Lal for a sum of Rs, 900/- on the besis 
of a pronote dated 7-1-1966. He was 
also indebted to Gita Ram Appellant on 
the basis of a pronote dated 11-2-1953. 
Banarsi.Das was also indebted to several 
other persons.’ He owed Rs. 2700/- to 
Bohre Basdeo Lal, Rs. 190/- to Ramal, 
Rs. 150/- to Rajaram and Rs. 200/- to 
Madan Gopal. All these debts related to 
the period much prior to the debts owed 
to Gita Ram and Babu Lal. 


3. On 27-9-1963, Banarsi Das sold -he 
house. in dispute on his behalf and on 
behalf ‘of his .‘sons Jagdish Babu end 
Ashok- Babu. As. Ashok. Babu was a 
minor, in the sale deed both. Banarsi Das 
and Jagdish Babu signed. The sale deed 
was registered on 20th August, 1962(?) 
in favour of the appellant. The prope-ty 
sold was a Kachcha house and a Pakka 
room for Rs. 2000/-. 


4." A- creditor Bohre Basdeo Lal fied 
a petition on 8-9-1963 for declaring Ba- 
narsi Das an insolvent. This petition 
was allowed and -on -11-1-4964 Banarsi 
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Das: was adjudged an insolvent. Within 
three months of Banarsi Das being de- 


clared an insolvent, the Offcial Receiver 
made an application dated 5-5-1964 un- 


der Sections 4 and 54 of the Provincial. 


Insolvency Act for the annulment of the 
sale deeds executed by Banarsi Das and 
Jagdish -Babu in favour of the appellant 
Gita Ram dated 27-9-1963. 


5- Gita Ram contested the matter. ; 


The Insolvency Judge framed three 
issues, -two of which are as follows: 

1. Whether the transfer in favour of 
Gita Ram is void, fraudulent and liable 
to be annulled. 

2. Whether Gita Ram was a trans- 
feree in good faith and if so, to what ef- 
fect. - 

6. The Insolvency Judge after fram- 
ing the issues dealt with case and held 
that the sale deed was void and liable 
to be annulled and that the transfer in 
favour of Gita Ram had been made to 
show undue preference to two creditors 
of Banarsi ` Das, namely Gita Ram and 
Babu Lal. 

7. Gita Ram pretended an appeal. The 
appellate Judge was satisfied that the 
transfer executed by the insolvent Ba- 
narsi Das was fraudulent and was void 


and was liable to-be annulled as against- 


the official receiver. 


8. The learned Judge took note of 


the argument on behalf of the appellant 
that the whole sale deed could not be 
annulled. It held that the insolvency 
Judge should further examine the mat- 
ter and determine whether the whole 
sale deed should be annulled, or whether 
they should be annulled in. respect of 
the share of Banarsi Das alone, The In- 
solvency Judge has awarded damages at 
the rate- of Rs. 8/-. per month against 
Gita Ram. The Appellate Judge held that 
this matter’ should also be examined 
afresh obviously in the context of a find- 
ing as to whether the whole of the sale 
deed was liable to be annulled, or only 
the sale in respect of the share of Gita 
Ram alone. With these findings the mat- 
ter was remanded to the Insolvency 
Judge. 

9. This: time the’ frasiveniey Judge 
held that the sale was liable to be an- 
nulled in respect of the share of Ba- 
narsi Das which came to be one-thirds 
of the house property . alone, > and that 
the sale in respect of the other two-third 
share could. not be annulled as it did not 
belong to Banarsi Das. Accordingly, the 
sale was annulled in respect of the one- 
third interest of Banarsi Das alone. 


10. Both Gita Ram and the Official 
Receiver were aggrieved. As mentioned 


' 
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earlier, the Official Receiver filed civil 
appeal No. 107 of 1970, while Gita Ram 
filed civil appeal No, 109 of 1970 against 
the order of the Insolvency Judge. 

11. The appeal of Gita Ram was dis- 
missed, while the appeal filed by the 
Official Receiver was allowed by the 
lower appellate court. The lower appel- 
late court held that Gita Ram and his 
sons constituted a joint Hindu family 
and that the Hindu undivided family 
was carrying on ancestral business. The 
loan had been taken by Banarsi Das for 
the benefit of the family. As such, the 
entire joint Hindu family property 
was liable to be sold for the pay- 
ment of the debts owed by Ba- 
narsi Das. The lower appellate court 
was further of the view that the 
mere fact that Jagdish Babu the son 
of Banarsi Das had joined in the sale 
deed would not save the entire sale deed 
‘from being annulled. The lower appel- 
late court also held that the finding that 
damages for use: and occupation at the 
rate of Rs, 8/- per month was correct. 
It accordingly directed that the whole of 
the sale deed should be annulled, and 
that Gita Ram should be liable to pay 
damages for use and occupation at the 
rate of Rs. 8/- per month from 3-12-1965 
the date on which the order of annul- 
ment was initially passed by Sri G. P, 
Satsangi, the Insolvency Judge, till the 
date of the delivery of possession to the 
official receiver. : 

12. Aggrieved by the order of the ap- 
pellate authority, the instant two con- 
nected second appeals have been filed 
by Gita Ram. : 

13. I will now take up second appeal 
from order No. 6 of 1970, which arises 


out of Civil Appeal No. 107 of 1970. 


which has been filed by the Official Re- 
ceiver and has been directed against the 
order of the Insolvency Judge, who has 
held that only one-third interest in the 
house belonging to Banarsi Das’ was 
fiable to be annulled. : 

14. The first argument of the learn- 
ed counsel for the appellant is that in 
the remand order it had been held that 
the sons had a-two-third share in the 
house in dispute and the sale deed in re- 
spect thereof was not liable to be an- 
nulled. It is further the argument of ‘the 
_ learned counsel that after the remand 

order which had become. final, it was not 
open to the lower appellate court, while 
determining the appeal afresh after re- 


mand, to reverse the. decision in the first- 


‘appellate . judgment. A perusal of the 
. judgment of remand remanding the mat- 


` ter does not support the contention -of 
Z È f= appellant. It-is- clear from a ‘perusal 
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of the judgment that no final opinion 
had been expressed by. the appellate . 
Judge while remanding the matter. He 


- had merely directed the - Insolvency 


Judge to determine the matter afresh. 
This argument of the learned counsel 
for the appellant is, therefore, rejected. 


15. The next submission of the learn- 
ed counsel for the appellant is that un- 
der the provisions of Section 54 (1) of 
the Provincial Insolvency Act only & 
transfer made by the insolvent of © his 
own property can be annulled by the ~ 
Court. He submits that the sale deed 
having been effected prior to the pre- 
sentation of the insolvency petition, the 
sale deed in its entirty could not be an- 
nulled. In support of this proposition the 
learned counsel for the appellant has re- 
lied upon a Full Bench decision of this 
Court in the case of Anand Prakash v, 
Narain Das Dori Lal (AIR 1931 All 162), 
In that case it was held that where a 
Hindu father who is a member of a joint 
Hindu family governed by Mitakshara 
Law, is adjudicated an insolvent, the 
joint share of the son does not vest in 
the receiver even though the debt of the 
father is one which is payable by the 
sons as a prior duty. It was further held 
that the right of a Hindu father to self 
his sons’ interest in the joint family pro- 
perty also vests in the receiver and thé 
receiver can attach the property and sell 
it. The argument on the basis of the Full 
Bench is that though it is open to the 
Official Receiver to attach and sell the 
interest of the sons in the property, it- 
is not open to him to ask the court to 
annul it straightway. The learned coun- 
sel further argues that since the proper- 
ty is no longer available, it having been 
transferred, fhe receiver can take no 
Steps as against the said property. 


16. In the instant case, the sale deed 
had been executed: prior to the filing of 
the insolvency petition. The learned. 
counsel submits that the father can sell 
the sons’ interest: in a joint Hindu family 
property to pay his debts. However, if 
the property stands transferred then, 
even a. Hindu father cannot sell it. Con- 
sequently, the official receiver, who ac-. 
cording to the Full Bench decision, steps 
into the shoes of the father, cannot also 
sell the interest of the sons in the pro- 
perty, because the property no longer 
exists. f iii 

17. In the case of Chenappa Chetty 
v. Official Receiver, Salem (AIR . 1955 
Mad 51), a Division Bench of the Mad- 
ras High Court held that on the adjudi- 
cation of an insolvent what vests in the 


Official Receiver is the interest of the ` 
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insolvent: and: when a transaction- entar- ` 
-ed into. by the father not merely on ais - 


own behalf but on behalf of others who 
‘are not ‘adjudicated’ insolvent, whose 
property does not vest in the Official 
Receiver, is-set aside, what vests in the 


Official Receiver as the result of sich — 
Setting aside, is. merely the interest of 


the insolvent, and not that of the non- 
insolvents. It was further held that in 
so far as the insolvent’s share of the pro- 
perty is involved in the alienation, the 
Official Receiver would get it beck 
when the alienation is set aside, but if 
under the powers vested in the insl- 
vent father under the ganeral law he 
has alienated the interest of his sons, 
who are not insolvents, no order of the 
- insolvency court under Sec. 54 can get 
back from the alienee and vest in the 
Official Receiver the interest of persons 
who have not been adjudicated inol- 
vents. It is further held that the fact 
that the purpose for which the alienation 
has been effected is one binding on the 
sons either because it is necessary or or 
the discharge of antecedent debts goes 
to confirm the title of the vendee cua 
the sons, but it is certainly not a ground 
for holding that on the transaction of 
| Sale being set aside under Section 54 of 
the Provincial Insolvency Act, the tile 
of the alienee to the sors share whch 
‘Sex concessis” was good under the gene- 
ral law is impaired and avoidable. As a 


matter of caution it was observed that 


“the court was not- concerned that the 
alienation which was sham. and Bo- 


minal and to which different consideza-: 


tions would apply......... 


In the Allahabad Full Bench case refe-r- 
ed to above Mr. Justice Mukerji has cb- 
served :— 


“Now I take it that only that pro- 
perty can vest. in the Court or in a ze- 
ceiver which was, before the vesting, 
vested inthe insolvent himself. Can we. 
say, in the case of a joint Hindu famiy 
governed by the.law of Mitakshara that 
the sons’ share was vested in the father? 


We cannot say so. For the simple reason ` 


‘that while the family ‘is joint, no mem- 
ber of the family is in a position to say 


what property is vested in him. The en- 


tire property belonging to the family is 


vested in each and everyone of the seve-. 


_ral members constituting the family... 

“Such being the nature-of the propet- 
_ty held by a joint Hindu family, it is 
impossible to say that the father, even 
as’ the head of the family has in hm’ 


vested any portion: of the family proper- — 


kg Much less -can it be ` ‘said that tha - 


u 
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‘the ‘share 
which a son might get: on partition- in 
the family is vested in the father. - If 
that be the case, it might follow that’ 
on the declaration of the father as an 
insolvent, the son’s ‘share does not vast 
in the receiver.” 


‘The question whether the right of a: 
- father in a joint Hindu family to alie- 


nate his son’s interest in the joint Hindu 
family property for payment of his 
debts is property of the father and, as 


‘such, vests-in the Official Receiver, does 


not call for consideration in-the present 


‘case. The. receiver has not exercised any 


of the powers which vest in the father 


-of a joint Hindu family. 


18. In this view of the matter ` the 
order of the lower appellate Court hold- 
ing that the two-thirds interest of the son 

in the house vested in the’ receiver and 
the sale was liable to be annulled in re-! 
spect thereof, cannot be sustained. 


19. Coming to Civil Appeal No. 7 of 
1971, it is obvious on a perusal of the 
judgment that before the lower appel- 


' late court the appellant conceded that 


the interest of Gita Ram, with his one- 
third share in the house vested in ‘the 
receiver, and consequently, was Hable to 
be annulled in respect thereof. The 
counsel for the appellant referred to the 
order sheet dated 10th January, 1964 of 
the Court of the Insolvency Judge and 
the paper No. 25-B which. says that Gita 
Ram had been exonerated at that stage. 
It is not clear what that order meant 
and the learned counsel is unable to ex- 
plain its meaning. He, however, urged 


‘that Gita Ram had been exonerated in 


the insolvency proceedings. I cannot ac- 
cept this argument. Gita Ram’s share in 
the house undoubtedly vested in the re- 
ceiver and the sale in respect thereof 
was liable to be annulled. This appeal 


` must accordingly be dismissed. 


20. In the result, S. A. F. O. No. 7 
of 1971 is dismissed. The order of the 
lower appellate coúrt is modified to the 
extent that the sale deed dated 27-9- 
1963 executed by Banarsi Das ,and -his 
sons in favour of Gita Ram appellant 


‘and registered on 20th August, 1963 (?) 


shall stand annulled in respect of the 
one-third share of Banarsi Das and shall . 
be valid in respect of the two-thirds 
share of the sons of Banarsi Das. There 
will be no order as to costs. 


"Order accordingly, 
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DEOKI NANDAN, J. 
C. B. Joshi, Applicant v. Smt. Ganga 
Devi, Respondent. 
ae Revn. No. 260 of 1979, D/- 27-7- 


(A) Hindu Marriage and Divorce Rules 
(1956), R. 17 — Application for mainte- 
nance by wife — Wife not filing affidavit 
as required by R. 17 but leading her oral 
evidence — Husband not objecting and 
filing an affidavit — Held order granting 
maintenance and pendente lite expenses 
could not be treated as one without 
jurisdiction for non-compliance with 
R. 17. (Para 2) 


(B) Hindu Marriage Act (1955), S. 24 
— “Independent income sufficient for her 
support” — Fact that wife can go and 
live with her father does not mean that 
she cannot claim maintenance against 
husband — What is to be considered un- 
der the section is wife’s own income. 
AIR 1979 All 29 (31), Doubted. (Para 2) 


Cases Referred : Chronological Paras 
AIR 1979 All 29 2 


L. M. Pant, for Applicant; Rajesh 
Tandon, for Respondent. a 


ORDER :— This is an application for 
revision of an order dated 28th October. 
1976 of the court of the District Judge, 
Nainital directing the applicant-husband 
to pay Rs, 600/- for the expenses of the 
proceedings and Rs. 300/- per month as 
maintenance pendente lite from 12th 
September, 1978 (sic) when the applica- 
tion for the same was made, under Sec- 
tion 24 of the Hindu Marriage Act. The 
applicant-husband had filed the petitior 
for divorce under Section 13 of the 
Hindu Marriage Act, in which the ap- 
plication for maintenance pendente lite 
and expenses of the proceedings was 
made by the wife under Section 24 of 
the Act. 


2. Mr. L. M. Pant, learned counsel 
for the applicant-husband, has raised the 
point that no affidavit was filed in sup- 
port of the application nor did the ap- 
plication contain the necessary particu- 
lars as prescribed by Rule 17 of the 
Hindu Marriage and Divorce Rules, 1956. 
. It appears from a reading of the order 
that while the wife examined her father 
as a witness, the husband filed an affi- 
davit but le@ no oral evidence in the 
proceedings under Section 24 of the Act. 


*Against order of A. B. Mathur, Dist. J. 
Nainital, D/- 28-10-1978. fe 
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A. I. R. 


It does not appear from the judgmeni of 
the learned District Judge that the said 
point was raised before him. If the hus- 
band had raised the point before the 
learned District Judge, the wife would 
have had an opportunity to remove the 
alleged defect in the application, Even 
so, learned counsel for the husband- 
applicant in this court urged that the 
order of the learned District Judge was 
without jurisdiction inasmuch as the re- 
quirements of Rule 17 of the Hindu 
Marriage and Divorce Rules, 1956 are 
mandatory. This is however not a case 
where the order of maintenance pendente 
lite and expenses of the proceedings is 
based on no evidence, The wife did exa- 
mine her father as a witness who was 
cross-examined by the husband. The 
husband also filed an affidavit. Leading 
of oral evidence by the wife was better 
than filing an affidavit. The learned Dis- 
trict Judge has on a consideration of the 
evidence led before him come to the 
conclusion that the wife had no inde- 
pendent income sufficient to support her 
and for meeting the necessary expenses 
of the proceedings, and in consideration 
of the fact that the husband’s income 
was admitted to be at least Rs. 1,300/- 
per month, he passed the impugned or- 
der directing the husband to pay Ru- 
pees 300/- per month as maintenance 
pendente lite and Rs. 600/- as expenses 
of the proceedings. It is not possible to 
say in these circumstances, that the non- 
compliance of Rule 17 that has been al- 
leged in this case rendered the order to 
be-one without jurisdiction. The object 
of the rule is to give at the time of fil- 
ing of the application full notice of the 
case of the applicant for maintenance 
and expenses to the opposite party and 
to save the time of the court by curtail- 
ing oral evidence. The husband having 
had full notice of the -wife’s case for 
maintenance end expenses, when she led 
her oral evidence and even before that 
when she filed her application, and the 
husband having joined issue by filing an 
affidavit without raising any objection to 
the procedure adopted, it cannot be said 
that he was in any manner prejudiced 
by the technically strict non-compliance 
of Rule 17. Even so, if the objection had 
been taken before the District Judge the 
only result would have been to give the 
wife an opportunity to remove the de- 


fect in the application. That does not 
affect the substance of the matter and 
it is not possible to hold in the circum- 
stances of the present case that. the or- 
der of the learned District Judge suffers 
from any error of jurisdiction or was in 
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any sense without jurisdiction. Another 
point raised by the learned. counsel for 
the husband-applicant in this court was 
that the wife's father had sufficient 
means to support her and the fathe=-’s 
capacity to support her should have been 
taken into account in: deciding whether 
she had sufficient: means to support her- 
self. It is not the law that.an indigent 
‘wife when turned out of the house oy 
the husband must starve’ on the streets. 
In such a situation she could certainly go 
and live with her father but that dces 
not mean that she cannot claim mainte- 
mance against the husband. Moreover 
the language of Séction 24 of the Hindu 
Marriage Act is clear. It speaks of. the 
“wife having no independent income suf- 
ficient for her support.” The income Las 
to be independent and must .be sufficient 
for her support. ._This language shows 


that the income. must be the wife’s on. 
Learned counsel: relied on certain obser- 


vations made by A. Banerji, J. in Snt. 
Preeti Archana Sharma v. Ravind Er. 
Sharma (AIR 1979 All 29 at p. oye belie 
run as under :— 


“Tf the ‘court comes to the dndi 


that even if she has no income. but she 
has the support of her parents or such 
others, the court ‘may award a nominal 

‘monthly amount towards maintenarce 
and a sufficient sum for meeting the ex- 
penses for the legal proceedings. As seen 
above, these .are relative terms and 
would depend on the facts and circum- 
stances of:each case.” - ; 


Be. that as it may, it is not ‘necessary sor 
me to decide the question finally one way 
or the other for as observed by A. Ea- 
nerji, J. himself, these .are relative 
terms and would depend on the facts 
and circumstances of each case. More+ 


over, the learned District’ Judge in exer-" 


cise of his judicial discretion in the mat- 
ter fixed the maintenance at ‘Rs. 300/- 


per month on the clear finding that the. 


wife had no independent income of . ber 


own sufficient for her support’ or the 


necessary expenses of the proceedings. 
It is not. possible to interfere with tkat 
finding or the quantum of the' mainte- 
mance and the expenses of the proceed- 


ings fixed by the learned -District Judge, . 
in the exercise of revisional jurisdiction: 


by this court. 


' $ The revision fails. ‘and is dismissed 


with costs, 
` Revision ‘dismissed, 
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AIR 1957 SC 344 


All, 131 


AIR 1980 ALLAHABAD 131 
‘FULL BENCH 
SATISH CHANDRA, C.J., 
. YASHODA NANDAN AND 
K. C. AGARWAL, JJ. 


. Hamid Khan, Applicant v. Official Re- 
ceiver, Opposite Party. 


Civil Revn. No, 611 of 1972, D/- 19-11- 


.1979.* 


` Provincial Insolvency Act (1920) Sec- 
tions 68 and 75 — Scope — Sale of insol- 
vents’ property by Receiver — Right of 
insolvent to seek ‘redress as a person 
aggrieved under Section 68 and to file ap- 
peal and revision in case of adverse deci- 
sion. AIR 1919 All 284 Overruled. 


Even after a receiver has been ap- 
` insolvent 
during proceedings under the Act and it 
has consequently come’ to vest in him -the 
insolvent is not divested of all legal inte- 
rest in such property and situations are 
conceivable in which the insolvent can 
have a legal grievance against the acts 
of the receiver taken in respect of such 
property. AIR 1957 SC 344 and AIR 1976 
SC 2602 Rel. on: (Para 5) 


Thus, where, the property of the insol- 
vent which has come to vest in the Re- 
ceiver is alleged to have been sold by him 
in collusion with auction purchaser for 
an unconscionable and . inadequate price, 
the insolvent. has a legal grievance against 
such act of the Receiver and. has a. right 


-~ „to challenge the sale under Sec. ‘68 of the 


Act. Section 75 (1) ~ authorises..an appeal 
against.an adverse decision by the Court 
at the instance.of a debtor whether al-; 
Yeady adjudged an insolvent or not. and 
n if on an application under Section, 68 

.the Act an insolvent fails to 
a relief. he has a right, to appeal 
against the decision of the Court under 
Section 75 (Í) and if he is still aggrieved 
by the order of the District Court invoke 
the revisional jurisdiction of the High 
Court. AIR 1919 All 284 Overruled; 
AIR 1950 Mad 492. (FB) Foll. AIR 1967 
All 520, (1940) 44 Cal WN 665 and AIR 
1939 Lah 499 Rel. on. (Paras 6, 8, 9) 
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*Apainst Order of H. L.- DE Dist. J., 
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: AIR 1950 Mad 492 (FB). 


’ ATR 1919 All 284: 17 All LJ 229 


`of his 


. Rs. 


AIR 1941 Bom 415 

(1940) 44 Cal WN 665 

AIR 1939 Lah 499 ve 

AIR 1926 Mad-556 (FB) “6, 
1, 3, 


(1878) 10 Ch D 388: 39 LT 286, In TE 
Leadbitter 3 
(1879) 10 Ch D 434: 40 LT 15, Ex parte 
Sheffield, In re Austin 3 


YASHODA NANDAN, J.:— The ap- 
plicants were adjudged insolvents under 
the provisions of the Provincial Insol- 
vency Act, 1920 (hereinafter referred to 
as the Act). The Official Receiver was ap- 
pointed as receiver for the property of 
the applicants-insolvents. Their property, 
inter alia, consisted of certain Bhumidhari 
plots. On 24th October, 1971 the receiver 
{opposite party No. 1) held a public auc- 
tion for sale of 12} bighas of Bhumidhari 
land that had vested in him as a result 
appointment as such. Counsel for 
none of the parties claimed that the land 
in question had been put te auction sale 
as a consequence of any order previously 
obtained from the court. The insolvents 
applied to the court -for staying confirma- 
tion of the sale on the allegations, inter 
alia, that the market price of the pro- 


-perty sold was more than Rs. 50,000/- but - 


the receiver acting quite illegally and in 
collusion with the purchaser was selling 
jt for the grossly inadequate amount of 
21,000/- only. The court held that 
since the- applicants had already been 
declared jnsolvents and the properety 


‘in dispute was in the custody of the re- 


ceiver, they had no locus standi to get 
confirmation of sale stayed. In this view 
of the matter the Court vacated the ex 
parte interim order that had earlier been 
passed by it and confirmed the sale. 


‘Against the order of the Insolvency 


Court, the insolvents preferred an appeal 
purporting to be under Section 75 of the 
Act. The learned District Judge held that 
“it is well settled law that the Official 
Receiver appointed under Section 56 is 
the person on whom have devolved, by 
virtue of the appointment, the sum total 
of the rights and liabilities of the insol- 
vent. From that moment it is he and not 
the insolvent that represents the’ estate... 
He is the legal owner of the property 


‘having powér to sell it. On the basis ož 


4 


this well settled proposition of law i 
could be only the Official Receiver who 
could have fifed an appeal for the insol- 
vents, if he felt that any injustice was 
being done to the insolvents, but the in- 
solvents could not have any locus standi 
to have done so.” The appeal was consider- 
ed to be misconceived and was summarily 


`. Hamid Khan v: Official. Receiver (FB). <=. ° 


Sapa 


AER: 


- rejected. The view taken by the learned: ` 


‘District Judge was in consonance with 


` the Division Hench decision of this Court 


in Sakhawat' Ali v.. 
1919 All 284). 


2. The insolvents preferred the instani 
revision in this Court and when it came 
up for hearing before one of us (Hon’ble 
the Chief Justice) reliance was placed be-’ 
fore him by learned counsel for the ap- 
plicants on the. Full Bench decision of 
the Madras High Court in C. Narsimham 
v. Ramayya (AIR 1950 Mad 492) in which, 
after considering the decision of this 
Court in Sakhawat Ali’s case and various 
other cases of other Courts as well as one 
of its own earlier Full Bench decision, a 
contrary view was taken. It was also 
contended that a learned single Judge of 
this Court in Dwarika Prasad v. Damodar 
Swarup (AIR 1967 All 520) had taken a 
view which is at variance with the afore- 
said Division Bench decision of this 
Court. In the opinion of the learned Chief 
Justice the decision rendered in Sakhawat 
Ali’s case needed reconsideration and ac- 
cordingly this case was referred to a Full 
Bench and that is how it happens to be 
before us. 


Radha Mohan -(AIR 


3. The basic question which needs con- 
sideration is as to whether after-a re- 
ceiver has been appointed of the pro- 
perty of the insolvents and it has come te 
vest in him, an objection against. an act 


of the receiver is maintainable ‘at the 


instance of. the insolvents under S. 68 of 


the Act and if so whether on allegations 


such as those on which the applicants 


challenged the auction sale held by the 


receiver. The further question is as to 
whether if such an objection is maintain- 
able before the Court under S. 68 of the 


„Act at the instance of the insolvents, they 


have a right to carry the matter in ap- 
peal before the District Court under Sec- 
tion 75 (1) of the Act and thereafter in 
revision to this Court under the proviso 
to that provision. Strong reliance was 
placed before the learned Chief. Justice 
as well as before us by the learned coun- 


-sel for the opposite parties on Sakhawat 


Ali’s case wherein it was held that, 


“As a matter of law, during the ad- 
ministration of an insolvent’s estate, an 
insolvent has no legal interest in the pro- 
perty vested in the trustee, and no locus 
standi in the administration of the estate. 
Section 22, Provincial Insolvency Act, en- 
ables the insolvents to make an applica- 
tion to the insolvency Court against any 


- act or decision of the receiver, ‘if he is 


aggrieved’ by such act or decision, He 


DEET.: ere: 
cannot be. aggrieved in the legal sense of. 


.. the word in the sale. of property in wh:ch 


‘fell for consideration in Sakhawat Ali’s: 
‘case is in terms identical with Sec. 68 of 


he has no interest.’ 

It may be noted here that Section 22 of 
the Provincial Insolvency Act; 1907 (here- 
inafter referred to as the 1907 Act) which 


the Act. For the conclusions arrived at 
by them, the learned Judges who decided 
Sakhawat Ali’s case placed reliance on 
the observations contained in the deci- 


` sions Ex parte Sheffield, In re Austin 


(1879) 10 Ch. D. 434 and In Re Leadbitter 


(1878) 10 Ch. D. 388. It was held that the 


insolvents in the case before’ this Court 
were not “persons aggrieved” within the 
meaning of Sections 22 and 46 of the 


1907 Act. 


4, On a person being adjudged insol- 
vent, the court has power under S. 56 (1) 
of the Act to appoint a - receiver for the 
property of the insolvent and sach 
property thereupon vests in such receiver, 
The question is as to whether as a æn- 
sequence of the property vesting in the 
receiver jn terms of Section 56 of the Act 
the insolvent himself ceases to have any 
legal interest in the property. The word 
“vest” has nuances resting on the con- 


‘ text in which it occurs in the statute 


under consideration. This proposition is 
no longer open to question in view of the 


: decision of the Supreme Court in The 
-Fruits & Vegetable Merchants Uniom v. 


Delhi Improvement Trust (AIR 1957 SC 


- 344) wherein it was held that, 


“The word ‘vest? has not got a fixed 
connotation, meaning in all cases that the 
property is owned by the person or the 


authority in whom it vests. It may vest 


in title, or it may vest in possession, or 
it may vest in a limited sense, as inadi- 
cated in the context in which it may have 
been used in a particular piece of legisla- 
tion.” 


In the same decision it was held: 

“that the word ‘vest’ is a word of vari- 
able import is shown by provisions of 
Indian statutes also. For example, Seç- 
tion 56 of the Provincial Insolvency Act 
(5 of 1920) empowers the Court at the 
time of the making of the order of ad- 
judication or thereafter to appoint a re- 


-ceiver for the property of the insolvent 


and further provides that ‘such property 
shall thereupon vest in such receiver.’ 
The property vests in the receiver for the 
purpose of administering the estate of the 
insolvent for the payment of his Gebts 


after realising his assets. The property of - 
‘the insolvent vests in the receiver not for 


:all purposes -but only for the purpose of 


‘Hamid Khan.v, Official Receiver (FB) | +: 


_pulsions. So the sense of the 


_perty of the insolvent, 


the Insolvency Act, and. the receiver has 


.no interest of his own in the property.” 


5. In Maharaj Singh v. State of Uttar 
Pradesh (1977) 1 SCC 155 the question 
arose as to whether the State Govern- 
ment in whom, by virtue of Section 4 of 
the’ U. P. Zamindari Abolition and Land 
Reforms Act, 1950, the right, title and 


‘interest of all intermediaries in every 


estate, including hats, bazars and melas 
had come to vest could be considered to 


-be a “person aggrieved” within the mean- 


ing of Section 96 of the Code of Civil Pro- 
cedure, 1908, in respect of such proper- 
ties as had subsequently vested in the 
Gaon Sabha by virtue of a notification 
under Section 117 (1) of U. P., Act No. 1 
of 1951 and was consequently competent 
to carry on appeal against the dismissal 
of a suit filed by the Gaon Sabha. On a 
construction of the various provisions of 
U. P. Act No. 1 of 1951, the Supreme 
Court upholding the judgment of this 
Court in State of U. P. v. Smt. Ram Sri 
(AIR 1976 All 121) held that, 


Maca ‘Vesting’ is a word of slippery 
import and has many meanings.. The con- 
text controls the text and the purpose 
and scheme project the particular seman- 
tic shade or nuance of meaning. That is 
why even definition clauses allow them- 
selves to be modified by contextual com- 
situation 
suggests that in Section 117 (1) of the 
Act ‘vested in the State’ carries a plenary 
connotation, while ‘shall vest in the Gaon 
Sabha’ imports a qualified disposition 
confined to the right to full possession 
and enjoyment so long as it lasts.” 

It is pertinent to note that in various pro- 
visions of the Act even though a receiver 
may have been appointed for the pro- 
such property 
which thus comes to vest in him is des- 
cribed as that of the insolvent (See Sec- 


‘tions 28, 37, 56, 59, 60 and 61 of the Act), 


Under ‘the circumstances and in view of 
the Supreme Court decision in The Fruit 
& Vegetable Merchants Union’s case 
(supra), in our opinion even after a re- 
ceiver has been appointed of the property 


` of an insolvent during proceedings under 


the act and it has consequently come to 
vest in him the insolvent is not divested 
of all legal interest in such property and 
situations are conceivable in which the 
insolvent can have a legal grievance 
against the acts of the reeeiver taken in 
respect of such property. The two deci- 
sions of the Supreme Court noted above 
destroy the very basis of the reasoning 
on which the judgment in Sakhawat Ali’s 
case was founded. ` ; 


134 All. 


6. Section 68 of the Act is in the fol- 
lowing terms:— | f 

“68. Appeal to Court.against Receiver— 
If the insolvent or any of the creditors or 
any person is aggrieved by any act or 
decision of the receiver, he may apply to 
the Court, and the Court may confirm, 
reverse or modify the act or decision com- 
plained of, and make such order as it 
thinks just. 

Provided ..... sasien” 


This section in terms authorises an insol- 
vent to move the court if he is aggrieved 
by any act or decision of the receiver, 
This provision itself consequently en- 
visages that there may be situations when 
in respect of property which has vested 
in the receiver in only a qualified sense 
the insolvent may have a legal grievance 
against an act of his and move the court 
to ventilate such grievance under Sec. 68. 
Where the property of an insolvent 
which has come to vest in the receiver is 
alleged by the insolvent to have been 
sold for an unconscionable price by him 
in collusion with the purchaser as was the 
basis of the application made by the in- 
solvent in the instant case, it is in our 
opinion impossible to hold that he has’ no 
legal grievance against such an act of the 
receiver. Under Section 67.of the Act the 
insolvent is entitled to any surplus re- 
maining after payment in “full of his 
creditors with interest as provided by 
this Act and of the expenses of the pro- 
ceedings taken thereunder.” It thus ap- 
pears axiomatic to us that if by an ille- 
gitimate action the receiver diminishes or 
destroys such reasonable surplus during 
the course of administration of the pro- 
perty that has vested in him for a limit- 
ed purpose, the insolvent can have a legal 
grievance and has a right to seek re- 
dress from the Court under Section 68 of 
the. Act ‘against such act of his. We are 
further of the opinion that in the event 
of an adverse decision by the Court on 
such an objection the insolvent does have 
a right of ‘appeal to the District Court 
under Section 75 (1) of the Act and on 
his failure to obtain relief invoke the re- 
visional jurisdicton of this Court under 
the proviso to that provision. It is true 
that while Section 68 gives a right to ap- 
ply to the Court to the insolvent aggriev- 
ed by any act or decision of the receiver, 
Section 75 (1) does not use the word ‘in- 
solvent’ but gives a right of appeal inter 
alia to the ‘debtor’ aggrieved by a deci- 
sion come to or an order made in the ex- 
ercise of insolvency jurisdiction by a 
Court subordinate to a District Court but 
that makes no difference to the opinion 
J orPressed by us regarding the right of 
mi 
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appeal by an insolvent. According to Sec- 
tion 2 (b) “debtor” includes a judgment- 
debtor”. This definition is comprehensive 
enough to embrace a debtor who has been 
adjudged an insolvent. By the mere fact 
of having been adjudged an insolvent a 
debtor does not cease to be one. This ap- 
proach is strengthened by the language 
employed in Section 69 which provides for’ 
offences by debtors “whether before or 
after the making of an order of adjudica- 
tion...... ” Thus Section 75 (1) authorises 
an appeal against an adverse decision by 
the Court at the instance of a debtor whe- 
ther already adjudged an insolvent or not 
and so if on an application’ under Sec- 
tion 68 of the Act an insolvent fails to ob- 
tain relief he has a right, in our opinion, 
to appeal against the decision of the Court 
under Section 75 (1) and if he is still 
aggrieved by the order of the District 
Court to invoke the’ revisional jurisdic- 
tion of this Court. The decision of this 
Court in Sakhawat Ali’s case was render- 
ed under S. 46 of the 1907 Act but it has 
been followed in interpreting the scope of 
Ss. 68 and 75 of the Act in various sub- 
sequent decisions -by courts including a 
Full Bench of the Madras High Court 
consisting of three Judges in Harirao v, 
Official Assignee (AIR 1926 Mad 556). A 
Division Bench of this Court in Kripa 
Nath v. Ganga Prasad (AIR 1962 All 256) 
observed that, caer i : 


“The word ‘vesting’ has not been defin- 
ed in the Provincial Insolvency Act. But. 
the effect of vesting has been the sub- 
ject-matter of judicial consideration. In 
all the cases which have been brought to 
our notice on this point it has been held 
consistently that vesting of a property in 
the Court or the receiver not only gives 
the Court or the receiver the right to take 
possession of the property. and deal, with 
it in a certain manner but amounts to a 
legal transfer of the right, title and inte- 
rest of the insolvent in the Court or tha 
receiver as the case may be and as a re- 
sult of the vesting, the property for the 
purposes of the Insolvency Court becomes 
the property of the Court or the receiver 


. and ceases to be the property of the in- 


solvent.” 

These observations, as already held do 
not correctly state the law in view of the 
decisions of the Supreme Court cited by 
us in an earlier part of this judgment. 


7. The scope of Sections 68 and 75 of 
the Act came up for consideration before 
a Full Bench of five Judges of the Mad- 
ras High Court presided over by Raja- 
mannar, C. J. -in C. Narsimhan’s case 
(supra). The occasion for this Full Bench 


1980 


decision arose because of reference mede 
for reconsideration’ of the Full Berch 
decision of the same Court in Harirao v. 
Official Assignee (ante) which had plated 
strong reliance on the decision- of this 
Court in Sakhawat Ali’s zase. The quas- 
tion for consideration before the Full 
Bench mentioned above related to zhe 
right of a debtor, adjudicated am insol- 
vent, to prefer an appeal to that Court 
from an order of the District Court, pass- 
ed in the exercise of its insolvency juris- 
diction. In an elaborate and well reasoned 
judgment, the contention that on an ad- 
judication, the property of the insolv2nt 
vests in the receiver and he ceases to 
have any interest, legal or equitable, 
therein, and had, therefore, no conc2rn 
with the manner in which the property 
is managed, sold or real:sed or the pro- 


ceeds thereof distributed by the receiver- 


was repelled. It was urged before the 
learned Judges of the Madras High Caurt 
in the abovementioned case that, 


“The same disability which stands in 
the way of an application to the Court 
under Section 68 also bars an appeal by 
the insolvent under Secticn 75 of the Act. 
The insolvent having no _egal rights, zan 
have no legal grievances and cannot, 
therefore, be deemed to be a person 
aggrieved within the meaning of Sec- 
tions 68 and 75 of the Act.” 
Vishwanatha Sastri, J. rendering the cpi- 
nion of the Court examinsad and analysed 
in detail the observations of the Engtish 
decisions relied upon by this Court in 
Sakhawat Ali’s case and held that, 


“There is no warrant in the decisions 


of the English Courts for the extreme 
position taken by the respondent 
that the insolvent has no right 
whatever to complain to the Court 


about the mal-administration or misf=a- 
sance of the receiver and that he is re- 
duced to the position of an impot=nt 
spectator of the administration of his 
estate.” 


In this case the Madras High Court over- 
ruled its earlier Full Bench decision in 
Harirao v. Official Assignee (supra) and 
disapproved the judgment of the Bombay 
High Court in Sidram v. Mahallaya (AIR 
1941 Bom 415) and various other High 
Courts which had followed Sakhawat 
Ali’s case. Though Sakkawat Alis case 
was not noticed in it a learned single 
Judge of this Court in Dwarika Prasac€ v. 
Damodar Swarup (AIR 1967 All 520) took 
a contrary view. In Ahmad Mohammad 
Paruk v. Mohan Gopal Jew (1940) 44 Tal 
WN 665 also a contrary view prevailed. 
Similarly the Lahore High Court in 
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Kunda Singh v. Official Receiver (AIR 
1939 Lah 499), Tekchand, J. held that an 
insolvent had a right to apply to the 


. Court under Section 68 of the Act to set 


aside the sale effected by the- receiver. 


After considering the scope of Sec- 


tions 68 and 75 of the Act, the opinion 
was expressed in C., Narsimhan’s case 
that, 

“In view of the explicit and all em- 
bracing language of Ss. 68 and 75 of Act 
V (5) of 1920 it cannot be maintained that 
the insolvent can never apply to the 
Court under Section 68 questioning the 
acts of the Official Receiver or appeal 
under Section 75 from an adverse order 


of the Court passed on such application 


ATE The argumentum ab inconvenienti 
which loomed large in English decisions 
does not justify us in departing from the 
plain language of Sections 68 and 75. Fur- 
ther, the decisions of the English Courts 
do not speak with one voice, nor do they 
proceed on the same line of reasoning. 
Where the law as expounded by the 
English Court is left in a state of doubt, 
with varying statements by different 
learned Judges, it is open to us to choose 
that opinion or that line of reasoning 
which is in consonance with logic and the 
language of our own enactments.” 
The Full Bench went on to hold that, | 
“If there is a flagrant case of sale by 
the receiver for a gross under-value if a 
sale or lease is granted secretly and with- 
out public notice for a wholly inadequate 
price or rental or if a sale or lease is 
granted in favour of a benamidar or a 
person in whom the receiver is personal-: 
ly interested without disclosing that fact 
to the Court, if property on which there 
is no subsisting encumbrance is sold for 
an undervalue as if it were subject to 
prior encumbrances, if there is a conceal- 
ment of material facts or, a misrepresen- 
tation of such facts so as to prevent pur- 
chasers from having a fair idea of the 
real value of the property sold, if the 
property sold is so incorrectly described 
as to mislead purchasers into thinking 
that its value is negligible when in‘ fact 
it is valuable, in cases like these, the in- 
solvent is an “aggrieved person’ and 
would, in our opinion, have a remedy by 
way of an application to the Court under 
S. 68 and an appeal under S. 75, Provin- 
cial Insolvency Act. n such cases the 
Insolvent’s rights to the surplus estate 
or the proceeds of thee estate after 
paying off the debts and to obtain an an- 
nulment of the adjudication or an ab- 
solute discharge under Sections 41 and 42 


.of Act V (5) of 1920 by payment of eight 


annas in the rupee, is prejudiced and the 
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. insolvent is an ‘aggrieved person’.” ` `“ 
We are in complete agreement with the 
ine of reasoning adopted in C, Nar- 
simhan’s case and the conclusions arriv- 
ed at there in regard to the scope of Sec- 
tions 68 and 75 of the Act. We hold, with 
due respects to the learned Judges who 
decided Sakhawat Ali’s case, that it dees 
not lay down the correct law. 

8. In the instant case, the insolvents 
had challenged the sale effected by the 
Official Receiver on the allegations that 
the property had been sold for an un- 
conscionable and inadequate price ir 
collusion with the purchaser: On ar 
allegation such as this, the applicants 
were evidently persons legally aggrievec. 
against the act of the receiver. Under 
Section 68 (1) (a) of the Act, a receiver 
appointed by the Court is empowered tc 
sell all or any part of the property of the 
insolvent. The auction sale of the Bhumi- 
dhari property of the applicants conse- 


quently clearly was an act of the receiver . 
within the meaning of Section 68 of the ‘ 


Act. 

9, For the reasons given above, in our 
opinion the learned District Judge as well 
as the Insolvency Court wrongly declin- 
|to exercise jurisdiction vested-in them by 
rejecting. the application and the appeal 
of the insolvents made under Sections 68 
and 75 of the Act. 

10. We consequently allow this revi- 
sion, set aside the orders of the courts be- 
low and direct the Insolvency Court ta 
decide the application of the applicants 
challenging the auction sale. effected by 
the receiver in accordance with law and 
the observations contained in this judg¢ 
ment. In the circumstances of the case, 
we direct that the parties shall bear their 
own costs. 

Revision allowed. 
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- SATISH CHANDRA; C. J. AND 
H. N. SETH, J. 
’ Surendra Nath. Dubey, Applicant v. 
Smt. ' Shakuntala Devi, Opposite Party. 
' Civil Revn. Nos. 1154 and 1163 of 1977, 
D/- 16=1-1980.* ` 


Civil P. C. (1908), O. 15 R. 5 EEE 


ed by U. P, Civil Laws Amendment Act 
No. 37 of 1972) — Striking out defence — 
Admission of dues essential — Tenant 
denying any dues in rent — 
striking out defence would not-arise. ° 


sdb a a DSO: eie ROR RSETS E OE 
*Against J udgment and Order of Behari 


_ Das, Dist. - Jo p Varanasi, a tal 


thts 


“Suréndra:Nath y, Shakuntala: Devi 


. + Where the teñant.in his written state-: - 
ment pleaded that nothing was due from- - 


‘civil revisions cen be- 


Question of. 


= swater tax’ for ‘the 


ASL Bs: 


him on. account of rent upto the date on 
which the first hearing took place, and 
the defendant did not admit that’ any 
rent or other amount for use‘and occupa-' 
tion of the premises was due, no ques-' 
tion of his depositing any further amount 
or compensation for use and occupation 
of the premises on that account, at the 
first hearing or before would arise and 
the defence of the defendant, therefore, 
could not be struck out under O: 15 R. 5 
of the Code of Civil Procedure on tha 
ground that the defendant did not deposit: 
in court the amount towards rent or 
compensation for use and occupation of 
the premises in dispute which was- ad- 
mittedly due from him at the first hear- 
ing or before. (Para 9) 


As per O. 15, R. 5 the defence of a 
tenant is liable to be struck off if he fails 
to deposit the rent or compensation for 
use and occupation, admitted by him to 
be due, at or before the first date of hear- 
ing and also if he fails to continue to 
deposit regularly the amount of monthly 
rent or compensation for use and occupa* 
tion of the premises at the rate admitted 
by him unless he makes a representation 
on considering which and on furnishing 
security for making the deposit the court 
allows him further time to make the — 
deposit. (Para 7) 


R. N: Singh, for Apae 


H. N. SETH J. :— These two sonnested 
conveniently dis- ` 
posed of by a common judgment. 

2. Briefly stated the facts giving risa 
to these revision applications are that on 
4th of Marck. 1976 opposite party Smt, 
Shakuntala Devi filed a suit against tha 
applicant for ejectment and recovery of 
Rs. 2978.50 as arrears of rent etc. and 
future mesne profits calculated at tha- 


Tate of Rs. 95/- per month. 


3. The plaintiff alleged that the defen- 
dant was the tenant of the accommodą~ 
tion in dispute and was liable to pay rent 
at the rate of Rs. 90/- per month. Over 


‘and above this, the defendant had to pay 


a sum of, Rs. 15/- per month towards 
electricity charges and further a sum of 


‘Rs, 5/- per month as water-tax. The de- 


fendant: was in arrears for the period ist 
of October, 1973 to 30th of March, 1975 
(the date. on which the defendant's 
tenancy is said to have been determined) 


. and he did not pay the electricity’ “charges 


for the ‘period ist of October, 1973 to 27th . 
of September, 1974.- Besides this, 
“period ‘15th of July, . 


the .. 


Pee 


@gainst - him. 
4 The suit was registered on 23rd ef 


‘ March, 1976 and 19th of May, 1976 was. 


fixed for filing of written-statement ard 
for final hearing. On 19th of May, 19°6 
. the defendant moved an application (12-D) 
praying that the plaintiff be directed io 
give a copy of the plaint to him and that 


he may be allowed to file a written-stat=-. 
ment within a period of two months, The 
trial court allowed the application and, 


fixed 16th of August, 1976 for final hear- 
ing of the suit. On 4th of August, 1976 
the plaintiff filed an application (17-2) 
mentioning that the defendant had fail2d 
to deposit the rent etc., on the first dete 
of hearing and prayed that the case be 


directed to proceed ex parte against him, ` 


The defendant (vide paper No. 18-C) 
objected to the request made by the 
plaintiff and 17th of September, 1976 was 


fixed for final disposal of the suit on . 


-which date the defendant filed his 
written-statement denying that any rent 
was due from him. He claimed that he 
was a tenant of the plaintiff on payment 
of rent at the rate of Rs. 50/- per morth 

` only. He denied his liability to pay any 
electricity charge or the water tax as 
claimed by the plaintiff. On 4th October, 
1976 the plaintiff filed yet another applica- 
tion under Order 15 Rule 5 'of the Ccde 
of Civil Procedure alleging that as tha 
defendant had failed to deposit the entire 
rent due from him on or before the first 
date of hearing, his defence should ba 
struck off. The trial court rejected tha 
said application vide its order dated 25th 
of November, 1976. It observed that ac- 
cording to the defendant the rent up to 
May, 1976 had been deposited by him in 
proceedings under U. P. Act No. 13 of 
1972 and that for subsequent months he 
had deposited in court a sum of Rs. 250/- 
by means of two tenders (five monzhs 


_ rent calculated at the rate of Rs, 5D/- ` 
* per month). Hence the full amount claim- 


ed by the plaintiff had been fully secur- 
ed. If there was any delay, in making -hs 
deposits, it was liable to be condoned, 


5. Being aggrieved by the aforesaid. 


_ order passed by the trial court. the plain- 
. tiff went up in revision before the Eis- 
trict . Judge. The District Judge alloyed 
: the revision application vide his order 
dated 24th of May, 1977. He pointed sut 
that according to Order 15 Rule 5 of zhe 
Code of Civil Procedure the 
fendant should have deposited. the: entire 
amount of rent or compensation for use 
-- and occupation admitted by him ‘to :be due. 


-* Surendra Nath v 
1972 to- 30th of March, 1975 was also dta- 


de-.. 
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at. or before the first date of hearing and 
thereafter throughout the continuance of. . 


. the suit he should continue to ` deposit, 


regularly the amount of monthly rent or 
compensation for use and occupation at 
the rate admitted by him. He observed 
that while claiming that. the entire rent 
stood deposited, the defendant sought to 
adjust a sum of Rs. 471,19 being the costs 
of electric installation made by him which 
he was not entitled to do. It, therefore, 
followed that the defendant did not depo- 
sit the rent admittedly due from him. 


- The District Judge further pointed out 


that the fact that the trial court purport- 
ed to condone the delay in depositing the 
amount itself showed that various 
amounts which had been deposited by the 
defendant had not been deposited at or 
before the first date of hearing and there 


‘being no representation by the defendant 


explaining the reason why the amount 
could not be deposited at.or before the 
first date of hearing, the trial court could 
not condone the delay without assigning 
any reason for such condonation. The 
learned District Judge, therefore, was of 
epinion that the trial court acted illegally 
in the exercise.of its jurisdiction in con- 
doning the delay.in making the deposit, 
Accordingly the defence of the defendant 
was liable to be struck off, He, therefore, 
allowed the revision and set . aside the 
order dated 25th of November, 1976 pass- 
ed by the trial court and directed that 
the defence of the defendant should be 
struck off. Civil Revision No. 1154 of 1977 
is directed against the aforementioned 
order passed by the District Judge on 
24th of May, 1977, 


6. When the case went back to it. The 
trial Court observed that the defence of 
the tenant stood struck off. Accordingly, 
after. ignoring the defendants written- 
statement, it proceeded to decree the 
plaintiff's suit vide its judgment dated 
30th of May, 1977 and Civil Revision No. 
1163 of 1997 is directed against that judg- 
ment, ; , 

% Order 15 Rule 5 of the Code of 
Civil Procedure, as it stood at the rele- 
vant time, ranthus:— = ` > | 

- “Striking off defence on non deposit of 
admitted rent etc. In-any suit by a lessor 
for the eviction of a lessee from any im- 
movable property. after the determina- 
tion of his lease, and for the recovery 


‘from him of rent in-respec{ of the period 


of occupation thereof during the. continu- 


-ance of the lease, or of compensation for 


use of or occupation thereof,- whether 


- instituted. before or after the commence- >` ~- 
ment: of. the; Uttar. -Pradesh Civil. Laws uo- 


` 
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Amendment Act 1972, the defendant shail, 
at or before the first hearing of the suit 
(or in the case of a suit instituted before 
the commencement of the said Act, the 
first hearing after such commencement} 
deposit the entire amount of. rent or com- 
pensation for use and occupation, admitt- 
ed by him to be due and thereafter 
throughout the continuance of the suit 
would deposit regularly, the amount of 
monthly rent or compensation for use 
and occupation, due at the rate admitted 
by him,. and in the event of any default 
in this regard, the court may unless com- 
sidering any representation made by him 
in that behalf it allows him further time 
on security being furnished for the 
amount, refuse to entertain any defence 
or, as the case may be, strike off his de- 
fence, r 


According to this provision the defenca 
of a tenant is liable to be struck off if he 
fails to deposit the rent or compensation 
for use and occupation, admitted by him 
to be due, at or before the first date of 
hearing and also if he fails to continue to 
deposit regularly the amount of monthly 
rent or Compensation for use and occupa- 
{tion of the premises at the rate admitted 
by him unless he makes a representation 
on considering which and on furnishing 
security for making the deposit the court 
allows him further time to- make the 
deposit. 


8.. In the instant case, we find that the 
court had fixed. 19th of May, 1976 as the 
date for filing of the written-statement: 
but no hearing on that date took place and 
the case was adjourned and eventually 
16th of September, 1976 was fixed for fil- 
ing of the written-statement. On that date 
the defendant filed the written-statement, 
It thus appears that the 16th Septem- 
ber, 1976 was the first date on which any 
hearing in the suit: can be said to have 
taken place'and. what has to be seen is 
whether the defendant admitted that any 
rent or damages for use and occupation 
of the premises was due from him on that 
date and whether he-had deposited the 
same at or before that date. 


9. A perusal of-the written-statement 
filed by the defendant in this case shows 
that his case was that he had paid the 
rent,up to September, 1974 directly to 
the landlord. Subsequently he deposited 
the rent under Section 30 of the U. P, 
Act No. 13 of 01972 in the Court of Mun- 
sif, Varanasi, in Misc. Case No. 47/1976, 
decided on 19th April, 1975 after validly 
adjusting the amount. of Rs. 43.80 paid 
towards water tax and Rs. 471.19 spent 
by him in connection with. the restoration 
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of electricity connection, permitted by 
the Prescribed Authority vide its order 
dated 15-3-1975 in Misc. Case No. 44 of 
1975. Entire rent due up to May, 1976. 
therefore, stcod paid up by the deposit 
made under the tender dated .15th of 
May, 1976. Subsequently the -defendant 
deposited the rent for the months of June 
to August, 1976 amounting to Rs. 150/~ 
in the trial court vide tender dated 12th 
of August, 1976. The case of the defen- 
dant, therefore, was that: all his liability 
to pay rent or damages for use and oc- 
cupation of the premises in question, upto 
the period ending August, 1976 stood dis- 
charged before 16th. September, 1976 and 
that no rent or amount for use and oc- 
cupation of the premises was due against 
him on the date when the first hearing in 
the suit took place. 

‘ At this stage we are not Concerned 
with the .question as to whether the 
defendant was legally entitled to adjust 
against the rent payable by him, the 
amount which he claims to have spent in 
getting the electricity connection restored 
with the permission of the Prescribed 
Authority. Suffice it to say, that the de- 
fendant claimed that by virtue of the 
deposits made by him in accordance with 
the orders made in proceedings under the 
U. P. Act No. 13 of 1972 and those made 
by him in the trial court before the first 
hearing; his liability to pay rent up to the 
first date of hearing stood discharged, and 
that nothing further was due from him 
on account of rent due up to the date on 
which the first hearing took place. As the 
defendant did not admit that any rent or 
other amount for use and occupation of 
the premises was due, no question of his 
depositing any further amount or com- 
pensation for use and occupation of the 
premises on that account, at the first 
hearing or before 16th of September, 
1976, arose. The defence of the defen- 
dant, therefore, could not be struck off 
under Order 15 Rule 5 of the Code of 
Civil Procedure on the ground that the 
defendant did not deposit in court the 
amount towards rent or compensation for 


` use and occupation of the premises in 


dispute which was admittedly due from 
him ‘at the first hearing or before 16th of 
September, 1976 (the date on which the 
first hearing took place). As the defen- 
dant in this case did not admit that any 
amount by way of rent or compensation 
for use and occupation. of the premises 
was due from him at the time when the 
first hearing took place on 16th of Sep- 
tember, 1976, no question of his making a 
representation seeking further time to 
make such deposit, arose, 


i 
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10. In this view of the matter, we are 
of the opinion that the defence of the ap- 
:plicant was not liable to be struck off on 
the ground put forward by the plaintiff 
and the order dated.24th May, 1977 pass- 
ed by the District Judge cannot be sus- 
tained. The revision application No. 1154 
of 1977, therefore, succeeds and is allow- 
ed with costs. The order under revision 
is set aside and that passed by the trial 
court on 25th of November, 1976 is 
restored. 

11. Coming now to Revision No. 1163 
of 1977, we find that the trial court de- 
` creed the plaintiff’s suit after striking off 
the defence as per orders of the District 
Judge dated 24th of May, 1977° which 
order has been set aside by us. In the cir- 
cumstances the order decrezing the plain- 
tiff’s suit after striking out the defence 
of the applicant can also not be sustain- 
ed. Revision Application No. 1163 of 1977, 
therefore succeeds and is allowed. The 
order dated 30th of May, 1977 passed by 
the trial court is set aside. The case will 
now go back to the trial court with the 
direction that it shall be restored to its 
original number and decided in accor- 
dance wth law. In the circumstances, we 
direct the parties to bear their own costs. 

‘ Revisions allowed. 


AIR 1980 ALLAHABAD 139 
` DEOKI NANDAN, J. 
Jagan Nath, Appellant v. Har Pal 
Singh, Respondent. 
Second Appeal No. 
D/- 10-1-1980.* 


Transfer of Property: Act (1882), Sec- 
tion 58 — Deed of.intended mortgage — 
Deed severable in mortgage and bond 
for debt — Non registration would not 
affect the bond’— Claim based on such 
bond could not be invalidated for non- 


2616 of 1970, 


registration. (Para 8) 
G. N. Verma, for Appellant. 
JUDGMENT :— This is a defendant’s 


second appeal in a suit for recovery of a 
loan of Rs. 10,000/- with interest in the 
sum of Rs. 1,500/- up to ihe date of the 
suit, 

2. The plaint allegations were that the 
loan was advanced on ist June. 1963 and 
‘was re-payable in ten annual instalment 
of Rs. 1000/- with interest at the rate of 
75 paise percent per month. .It was plead- 
ed that the defendant, did not pay any 


"Against Judgment mea decrée of P. V. 
_ Singh, Dist. J., Banda, D/- 11-9-1970. 
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instalment, hence the suit, which was fil- 
ed on 5th March, 1965. A document Ext. 
3, purporting to witness the loan was filed 
with the plaint. A reference to the docu- 
ment was incorporated by an amendment 
of the plaint which. was -made later on. 
The defendant denied the loan and the 
document, Experts were examined from 
both the sides.. It was also contended by 
the defendant that the document was 
otherwise too inadmissible in evidence for 
it purported to be a mortgage-deed but 
had not been registered. 


3. The trial court overruled the de- 
fendant’s objection as to the admissibility 
of the document by an order dated 7th 
December, 1968. 


4. On an appraisal of the evidence on 
the record, the trial court found that the 
defence was false and decreed the suit 
for recovery of the amount claimed, viz., 
Rs. 11,500/- with pendente lite and future 
interest at 6% per annum. The lower ap- 
pellate court confirmed the trial court’s 
decree. Hence the second appeal. 


5. One question which has been rais- 
ed before me in the second appeal is 
about the admissibility of the document, 
Ext. 3. It has been urged that it purported 
to be a deed of mortgage and being un- 
registered, it was inadmissible in evi- 
dence for any purpose whatsoever. It 
Could not be received as evidence even 
of the loan, as it formed an inseparable 
part of the mortgage. 


“6. It is true that a mortgage is in 
separable from the pecuniary liability for 
securing the repayment of which the 
mortgage is created. A simple mortgage 
is defined by the Transfer of Property 
Act thus: 


“58 (a): A mortgage is the transfer of 
an interest in specific immoveable pro- 
perty for the purpose of securing the pay- 
ment of money advanced or to be advanc- 
ed by way of loan, an existing or future 
debt, or the performance of an engage- 
ment which may give rise to a pecuniary 
liability. ` 

The transferor is caed a mortgagor, 
the transferee a mortgagee; the principal 
money and interest of which payment is 
secured for the time being are called the 
mortgage-money, and the instrument (if 
any) by which. the transfer is effected is 
called a mortgage deed. 


-(b) Where, without 


s 


"delivering posses- 
the 
mortgagor binds himself personally to 
pay the mortgage-money, and agrees, ex- 
pressly or impliedly, that, in the event of 
his failing to pay according to his con- 


OS MOAN. 
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-fendant, the 


cause the mortgaged property to be sold 
and the proceeds of sale to be applied, so 
far as may be necessary, in payment of 
the mortgage-money, the transaction is 
called a simple mortgage and the 
mortgagee a simple mortgagee.” 

7. The above definition shows that the 
mortgage money is the money advanced 
or to be edvanced by way of loan or an 
existing or future debt, or the perfor- 
mance of an engagement which may give 
rise to a pecuniary liability. The debi 
may be ar: existing or a future debt. The 
existence of mortgage money is a condi- 
tion precedent for the existence of a 
mortgage. The existence of a mortgage is 
thus dependent on mortgage money. But 
there can be a debt which may not te 
secured by a mortgage. The existence of 
a debt is not dependent on the existence, 
of a mortgage. The personal covenant to 
pay the mortgage money is implicit in a 
simple mortgage. In the present case the 
document, Ext. 3, expressly contained a 


personal covenant to pay. Learned coun-- 


sel for the appellant, however, emphasis- 
ed the following words in the deed: 


“Aaj tarikh 1-6-1963 Isvi ......... mubliz 
Oona iA Shri Harpal Singh...... 
se nagad vasool pakar makan hasb jail 
chauhaddi dista pendhok gahan rakh 
diy: a. ” 

and again at the end of the. deed ; 


“Isliye chand alfaj batarik rehan-nams 


dikh diya ki sanad rahe va waqt per kam 


aave.” 

which do undoubtedly show that the de- 
executant of the deed in- 
tended to create’ a mortgage for securing 
a loan of Rs. 10,000/- taken by him from 
the plaintiff. The express covenant to pay 
the mortgage money, however, is in these 
words; 

“Aur ikrar ae hu ki mustari Harpal 
Singh uprokt ko ek hajar rupya salana 
bataur kist ada karta jaunga va das 
hajar ka sco dauran va ainda pratyek 
mah ki angreji tarikh ko pachhattar N. P. 


-prati saikara mahwari ke hisab se mus- 


tari majkoor ke pas ada kiya karunga.” 

As observed above the existence of the 
loan or the personal covenant to pay is 
not dependent on the existence of the 
mortgage. The deed. being unregistered 


these portions thereof which purported 


‘to create a mortgage Cannot be read. Ever: 
if those wordseare scored out the remain- 


- ing deed -is clearly a bond whereby the 


defendant after acknowledging the re- 
‘eceipt of Rs. 10,000/- as a loan on 1st June. 
‘1963 from the plaintiff, promised to repay 
it in ten armual instalements of Rupees 


L Chhedi Lalv,: Haji Abdul Majid > ” 
- tract, the mortgagee ‘shall have a right +o 


ER 


1000/- each with interest. at the rate of 
¥5.p. per cent per month. 

8. It is not necessary in this case 46 
refer to the cases cited before me by the 
learned counsel for the parties. The terms 
of the document are clearly severable and 
although a mortgage did not come into|- 
being because the document was not re- 
gistered before a completed bond and 
the plaintiff did nothing more than to sue 
on the bond. He did not sue on the 


"mortgage. The appeal fails and is dismiss- 


ed with costs, : 
Appeal dismissed, 


AIR 1980 ALLAHABAD 140 
A. N. VERMA, J. 


Chhedi Lal, Appellant v. Haji Abdul 
Majid and others, Respondents. 


Second Appeal No. 4099 of 1965, 
D/- 9-1-1980." | 
Civil P. C. (1908), O. 21, R. 92 (5) — 


Powers of Court — Cancellation of sale 
im auction — Lack of title of judgment 
debtor im property sold — Court can order 
repayment. of purchase money to pur- 
chaser by decree-holder. 1979 All LJ 550 
Dist. (ara %) 
Cases Referred : Chronological Faras 
1979 All LJ 550 4 

Kashi Nath Gupta and Rajendra 
Kumar, for Appellant; Sankatha Rai and 
R. N. Singh. for Respondents. : 

JUDGMENT :— This is a decree hol- 
der’s execution second appeal. It arises in 
the following circumstances. 

2. The appellant filed a suit for re- 
covery of a certain sum of money agains# 
Mohd. Amin and Mohd. Idris (respon~ 
dents Nos. 4 and 5 respectively). In the 
suit the appellant got a house bearing 
Municipal No. B-16/127 Malti Bagh, Vara- 
nasi attached before judgment. The suit 
was decreed on 24-11-1952. The appel- 
lant made an application for execution 
by sale of the aforesaid house. Before the 
house could be sold Smt. Amina Bibi and 
Smt. Asiya Bibi— respondents Nos. 2 and 
3 in this -apreal— instituted a suit under 
Order 21 Rule 63 of the Code of Civil 
Procedure for a declaration that the house 


in question was not liable to be sold. How- 


ever, during the pendency of this suit the 
house was sold to Haji Abdul Majid re- 
spondent No. 1 for Rs. 2,160/-. The sale . 
was confirmed in favour of Haji Abdul 


* Against decree and judgment of R. N, 
Sinha, 4th Addl. Civil J., Varanasi 
D/- 8-4-1965. i 
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- Majid on .24-2-1955 and in- pursuance cf 
the auction sale. possession was delivered 
te him on 31-5-1956. The suit of Sm. 
Amina Bibi and Smt. Asiya Bibi was de- 
creed on 16-8-1956. It was declared that 
the house in dispute was not liable to Le - 
‘old in execution of the decree passed 
‘against the aforesaid respondents Nos. -4 

. and 5. Thereupon, Smt. Amina and Sm. 
Asiya Bibi applied for restitution claim- 
ing possession over the house as well as 
damages for upe and occupation at tke 
rate of Rs. 10/-- per month. Haji . Abdel 
Majeed the auction purchaser filed an ok- 

jection against the restitution application, 

The learned Munsif allowed the applica- 
tion for restitution and directed ‘the auz- 
tion purchaser to deliver the possession of 

the house to the aforesaid two ladies ard 

' to pay damages at the rate of Rs. 2/- per 
month. Aggrieved by the decision of the 
learned Munsif the auction purchaser 
filed an appeal. While dismissing the ap- 
peal, the lower appellate court has direc- 
ed that the auction purchaser shall dei- 
ver possession -to the aforesaid two ladi>s 

while the decree-holder (appellant in ths 
second appeal) shall refund the amount 
of sale asian to the auction pur- 
chaser. 

3. It is against the aforesaid ordər 
passed by.the appellate court that this 
second appeal has. been filed. by the dz- 
cree-holder. 


4.” In support of the appeal only one 


point was urged. The argument was that 
the auction purchaser had no right to 
claim refund of the sale consideration 
inasmuch as, according to settled lew 
there was no warranty of title in an ex- 
ecution sale. In support learned counsel 
for the appellant placed reliance on a 
decision of this court in the case of Har 
Narain Sahu v. Bechu Lal reported in 
{1979 All LJ 550). 

5. Learned counsel: for the auction 
purchaser on the other hand urged’ tkat 
while allowing an application under Sec- 
tion 144 of the Code of Civil Procedure 
or principle: analogous thereto, the court 
must be held to have power to pass all 
such orders which are. properly Con- 
‘sequential on the reversal or setting aside 
of a decree. The submission was tkat 
while directing the auction purchaser to 
deliver possession to the successful third 
party claimant in restitution proceedirgs 
the court must be held to have power also 


to direct the refund of the auction sale , 


money to’ the auction purchaser uncer 
the same. restitution proceedings in the 
interest :of justice and in order that the 
parties may. be placed. in the same posi- 


; ~ Chhedi Talvi: Haji Abdul-Majid™. 0, ae 
‘tion which: they had - occupied- before the . . 


.. plicable in terms to the facts of the pre- 


passing of the decree of reversal. Learned 
counsel contended that the. aforesaid. de- 
cision referred to by the learned counsel 
for the appellant did not lay down that 
‘the court itself could not direct refund of 


-the auction sale money to the auction 


purchaser. 


'@ Having heard ` learned counsel. for 
the parties. I find no merits in this ap-- 
peal. The ‘controversy involved in the 
present appeal stands concluded by the 
provisions of sub-rules (4) and (5) of Rule 
92 of Order 21 of the Code of Civil Pro- 
cedure which have been added by the 
Code of Civil Procedure (Amendment) 
Act, 1976. These sub-rules read as fol- 
lows :— 


Sub-rule (4) .“Where a third party 
challenges the judgment-debtor’s title by 
filing a suit against the auction purchaser, 
the decree holder and the judgment- 
debtor shall be necessary parties to the 
suit.” 

_ Sub-rule (5) “If the suit referred to in 
sub-rule (4) is decreed the Court shall 
direct the decree holder to ‘refund the 
money te auction-purchaser, and where 
such an order is passed the execution 
proceedings in which the sale had been 
held shall, unless the court otherwise 
` dirécts, be revived at the stage: at which 
the sale was ordered.” 


: 1. . The aforesaid. provisions are ap- 

























sent case. Sub-rule (5) clearly . confers 
jurisdiction on. the court to. direct the] . 
decree-holder te refund the money 
to the auction purchaser. Even if 
under the law as it stood prior to the in- 
sertion of the aforesaid provisions in 
Order 21 Rule 92 of the Code of Civil 
Procedure there was’ some doubt on th 
question whether the court could direct 
the refund of the sale money, the legal 
position as regards the power of the 
court to direct the decree-holder to re- 
fund the. money to the auction purchaser 
has been: put beyond the pale of contro- 
versy in view of the provisions of sub- 
rule (5) of Rule 92 of Order 21, which are 
express and unambiguous. In my judg- 
ment, therefore, the court clearly has 
power to direct the refund of the sale 
consideration to the auction purchaser in a 


lower: appellate court, therefore, that the 
auction purchaser is entitled to the re- 
fund of the money from the decree-hol- 
der is correct,. 


ee ar 


C AMH oo 


142 All, 


- 8 Coming to.the case cited by . the 
~ learned counsel for the appellant, I find 
‘that the Bench was dealing with a situa- 
tion which is materially different from 


the one with which I am concerned. In” 


that case, the auction purchaser had 


instituted a suit for recovery of the see. 


consideration. At the instance of the 
third party it had been declared that the 
judgment debtor had no saleable inte- 
rest in the property sold to the auction 


purchaser at a Court auction. The Div-- 


sion Bench held that inasmuch as, there 
was no warranty of title in execution sale, 
the auction purchaser could not claim the 
legal right to recover the sale considera- 
tion. I agree with the learned counsel for 
the respondent that a distinction must be 
drawn between the right of an auction 
purchaser to recover the sale considera- 
tion paid by him at a court auction and 
the power of a court to give directian 
while granting restitution under See- 
tions 144/151 of the Code of Civil Proce- 
dure calling upon the decree holder to re- 
fund the money to the. auction purchaser 
with a view to placing the parties in the 
same position which they occupied before 
the reversal of the decree giving rise to 
‘the restitution proceedings. In any ‘case, 
in view of the amendments 
made in Rule 92 of Order 21 of the Code 
of Civil -Procedure conferring express 
power on the court to direct the decree 
holder to refund the money to the auc- 
tion purchaser, the decree passed by the 
lower appellate court is perfectly correct 
in law. 

9. There is, therefore, no force in this 
second appeal which is accordingly dis- 
missed. There will however, be no orders 
‘as to costs, 

Appeal dismissed, 


ATR 1980 ALLAHABAD 142 
(LUCKNOW BENCH) ` - 
_ K. N. GOYAL, J. 
_ Bipat, Petitioner v. ist Addl. - Dist, 
Judge, Gonda and others, Respondents. 
‘Writ Petn. No. 44 of 1979, D/- 2-1-1980. 
Transfer of Property Act (1882), See. 
106 — Notice of termination — Construc- 
tion of — Notice has to be construed as & 
‘whole and not by reading one word in 
isolation. AIR 1974 All 402 Foll. (Para 2} 
‘Cases Referred : Chronological Paras 
-AIR 1974 All 202: 1974 All LJ 381.. 2 
H. S. Sahai and H..D.. Srivastava, for 
ees Z. Jilani, for. pi Respondente, "Nos. 
o 
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Bipat v. 1st Addl. Dist. Judge; Gonda 


‘nexure 9. This copy has 


A.LR, 


ORDER :— The petitioner was a tenant. 
of an urban building consisting of a shop 
against whom a suit of ejectment brought 
by the landlord has been decreed by tha 
Small Cause Court. The Additional Dis- 
trict Judge also dismissed the revision 
filed by the petitioner on 23-9-1978. In 
that revision, the learned, Additional Dis- 
trict Judge discussed only the question of 
validity of notice and observed that no 
other points had been pressed. The peti- 
tioner then filed a review petition with 
the allegations that he had wanted to 
press the other points also, but did not 
consider it necessary to do so merely 
because he was told that his revision was 
to be allowed on the question of validity 
of notice. This review petition was dis- 
missed on 6-12-1978. The writ- petition 
was filed against both orders, namely, the 
order dismissing-the revision and also the 
order dismissing the review pétition. By 
order dated 19-1-1979 this Court dismiss- 
ed the writ petition so far as challenge te 
the order annexure 5 (dismissing the re- 
view. application) was concerned; and ad- 
mitted the writ petition only in so far 
as the petitioner’s challenge to. the -re- 
visional order dated 23-9-1978 was con- 
cerned. Thus, the only question for con- 
sideration now in this writ petition is 
whether the notice to quit by which the 
petitioners tenancy was terminated 
was valid or not. 


- 2..It appears that the petitioner had 
filed an alleged copy of the notice as an- 
been shown to 
be an incorrect and incomplete copy as 
the opposite parties have filed a certified 
copy of the notice as annexure D-1 -to 
their supplementary cotmnter affidavit. We 
are, therefore, required to consider the 
validity of the notice, annexure D-1. The ` 
notice contains at first the recitals that 
the petitioner was tenant on a monthly - 
rent of Rs. 36/-- and. that his month of ‘ 
tenancy commenced on Ist. of every 
calendar month. The second paragraph. 
contains. recitals to the effect that the 
petitioner was a chronic defaulter in pay-. 
ment.of rent and that a sum of Rupees 
1836/- was due from ‘him. Thereafter, the 
relevant part of third paragraph is as fol- 
lows: 


“Ab apki Kirayadari khatam ki jati hai 
aur ap ko kirayadar rakhna manzoor: 
nahin hai. Apko is notice ke jariye suchit 
kiya jata hai ki andar ek mah’ baqaya 
kiraya mubligh 1836/- ada kar dijiye aur 
dukan mazkoora notice pane ke 30° din 
bad khali kar dijiye warna ap ke khilaph 
dawa baqaya kiraya wa takhliya dukan ka 
adalat majaz men kiya jayega? "€ — - 


1980 ` 


Learned counsel for the petitioner has 
contended that this notice is of the type 
D mentioned in the judgment of the Divi- 
sion Bench in Abdul Jalil v. Haji Abdul 
Jalil (AIR 1974 All 402) and not of the 
type E as mentioned in that ruling. 
Learned counsel placed considerable 
stress on the use of the word “ab” (now) 
with which this paragraph of the notice 
starts. His’ contention is that the word 
“now” has the same meaning as “with ef- 
fect from today” or “with immediate ef- 
fect”. I am, however, unable to agree 
with this contention. The notice has to be 
construed as a whole and not by reading 
one word in isolation. The word “now” 
has been used in this notice merely in the 
sense of “Whereas..........e000- ;, And where- 
i: ARE ; Now, Therefore PAE 


The expression “now” does not relate to 
the point of time at which the termina- 
tion of tenancy was to take effect. It 
merely has. the connotation of “hereby”. 
Thus, in my opinion, the view taken by 
the learned Additional District Judge that 
the notice falls in the category E and 
not in category D of the aforesaid Divi- 
sion Bench decision is correct. 

3. There is thus no ferce in this writ 
petition which is hereby dismissed. No 
order as to costs. 

4, Learned counsel for the petitioner 
at the end prayed for some time to vacate 
the premises. The petitioner undertakes 
to vacate the accommodation at the ex- 
piry of three months from today. On this 
undertaking the petitioner is allowed 
three months’ time to vacate the premi- 
ses, 





. Petition dismissed. 
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N. N. MITHAL, J. 
Ishwar Dayal Hingwasia and another, 


Appellants: v. Municipal Board, Rath, 
Respondent. 
Second Appeal No. 1382 of 1971, 


D/- 18-12-1979.* 


(A) Contract Act (1872), Ss. 2 and 10 
— Bids for right to collect: Tehbazari 
dues were offers — Bid knocked down 
as the highest and confirmed by a reso- 
lution of the Municipality was accep- 
tance — Conditions under Sections 2 
and 10 being fulfilled the agreement 
was a contract. (U. P. Municipalities 
Act (2 of 1916), S. 97). 


Against Judgment and decree of Jag- 
dish Sharma, Dist. J. Hamirpur, D/- 
22-2-1971. 


AX/CX/A330/80/TVN 


Ishwar Dayal v. Rath Municipality 


All. 143) 
Bids at an auction held by the 
Municipality for the right to collect 


Tehbazari dues were offers and the one 
which was knocked down as the highest 
and later on confirmed by a resolution 
was acceptance and this constituted an 
agreement under Section 2 of the 
Contract Act. This agreement having 
been entered into with the free consent 
of the parties competent to contract, 
purpose being lawful, for lawful consi- 
deration and not being declared void by 
any law, would be a contract within 
the meaning of S. 10 of that Act 
(Para 4) 
(B) U. P. Municipalities Act (2 of 
1916), S. 97 — Contract in writing — 
Particular form and bilateral document 
not required — Bids at the auction and 
resolution accepting the highest bid was 
a contract in writing. 


Since a contract required to be in 
writing under Section 97, U. P. Munici- 
palties Act need not be in any parti- 
cular form and/or that signatures . 3f 
both the parties should have been affix- 
ed on one and the same document, ie, 
that it should be a bilateral agree- 
ment, bids by contending persons at an 
auction held by the municipality for 
collection of Tehbazari dues and con- 
firmation of the acceptance of the 
highest bid knocked down by a resolu- 
tion of the municipality held constitut- 
eda contract in writing satisfying that 
condition under that Section. 1970 AH 
LJ 570 (SC), Foll: (Para 4) 

(C) Contract Act (1872), S. 65 — Sec- 
tion appiies even where the contract is 
void ab initio — Non-compliance of the 
requirement as to -registration under 


_the Municipal Law. 


Since the principle under Section 35 
Contract Act applied even to contracts 
void ab initio, non-compliance of. the 
requirement under Section 97 U. P. 
Municipalities Act that Contracts of 
value above Rs.. 250/- should be regi- 
stered under the provision, even if it 
should render the contract void, did not. 
bar application of Section 65 Contract 
Act. The defendant who had under such 
contract been collecting Tehbazari dues 
could, by virtue of the above principle‘ 
be compelled to account for such col- 


lections or to pay the stipulated sum. 
1956 All LJ 715, Foll. (Paras 5 and 6) 
(D) Evidence Act (1872),S.106 — Per- 


son Collecting Tehbazarj dues failing to 
account for the collections —- Burden on 
him not being discharged he should pay 
the stipulated sum. (U. P. Municipali- 
ties Act (2 of 1916), S. 97). (Para 6) 


` 


$44 All. - 


Cases Referred: | 


1970 All LJ 570: AIR 1970 SC 729 4 
‘1956 All LJ 715 =) 


J. N. Azarwal, for Appellants; a. N. 
Tiwari, for Respondent. 


JUDGMENT:— This appeal has hese 
instituted by the defendants against 
whom a swit has 
Municipal Board, Rath for the recovery 
of a sum of money on the basis of th= 
contract waich was given to the defen- 
dant in a public auction for the reco- 
very of . Tehbazari. The contract ad- 
mittedly was taken by the defendants 
for Rs. 37800/- but they did not pay 
part of tke contracted money for th= 
Ee of which this suit has beet 
led. : f 


2. The defendants contested the suit 
and apart from other pleas they con- 
tended that the contract in their fav- 
our was invalid and could not be en- 
forced by the plaintiff. -The contract 
was invalid as the same was not regi- 
stered. Apart from this, the defendant: 
also contended’ that due to certain 
lapses on the part of the ` plaintif 2 


loss of Rs. 5,500/- was caused to the 
defendant and for this reason the plain- 
tiff was rot entitled to claim any 


amount. The suit was decreed by the 
trial court and the appeal by the de- 
fendants also met. the same fate in the 
Tower appellate court. Hence, the defen- 
dants have -come up before this Court 
in second appeal. 


3. A short point has been taken be- 
‘fore this Court and it was to the effect 
that there was no valid contract be- 
tween the parties as required under 
Section 97 of the Municipalities Act. The 
plaintiff, therefore. was not entitled to 
enforce the said contract and the lower 
courts had erred in granting the relief 
to the plaintiff under Section 65 of the 
Contract Act. 


4. The finding of the trial court was 
that there was no contract in writing 
duly signed by the authorised officer 
of the Beard nor the document was 
duly registered and, therefore, it was 
not enforceable in law. The lower ap- 
pellate court also found that the docu- 
ment : required registration but in fact 
had not bean registered and was,. there- 
fore; not enforceable. Both- the courts 
below have decreed the suit relying on 
- Section 65- of the Indian Contract Act 
which reads as’ under: 

: “When ary agreement is discovered to 


be void, or ‘when the’ contract- becomes - 
-ydid, ‘any person -who ‘has. ‘received any - 


Ishwar Dayal- v. Rath. Municipality ` 


Chronological Paras 


been filed by the. 


ALE... 


advantage under -such agreement: or the 
contract is bound. to- restore it, or. to. 
make -compensation for it, to the per- 
son from whom ‘he received it.” 


Before Section 85 of the Act would be 
applied in a given case it must be esta- 
blished that there was an agreement 
which was discovered to be void ‘or a 
contract which becomes ‘void later on. 
In the instant case, there was no agree- 
ment at all according to the learned 
counsel for the appellants. This position, 
however, does not appear to be correct. 
In this case, an auction took place on 
29-2-1960 and the defendants were the- 
highest bidders. Therefore, the Theka 
was given to them. This Theka was 
later on accepted by the Board. vide its 
resolution No, 59 dated 4-4-1960. De- 
fendant No, 1 began to collect Tahba- 
zari dues from 1-4-1960. Now the ques- 
tion is as to whether the acceptance. of 
the bids followed by the resolution of 
the Board would or. would not 
amount to an acceptance of the 
proposal made by the appellants. In 
these cases the general notification 
made by the Board -announcing the 
public auction of the rights of Tahba- 
zari would be deemed:to be an invita- 
tion to make offers. The bids at the 
auction were in fact in the nature of 
offers given by the various rival con- 
tenders and after the bid was knocked 
down in -favour of the defendants as 
being the highest the same was accept- 
ed by the Board and later on confirm- 
ed by means of the resolution dated 


` 1-4-1980. It would be deemed in these 


circumstances that the proposal or the 
offer made by the defendants had been 
accepted by the Board. This would con- 
stitute an agreement within the mean- 
ing of Section 2 of the Indian Con- 
tract Act. According to Section 10 of 
the Act, however, all agreements are 
contracts, if they are made with the 
free consent of the parties, who are 
competent to contract and the contract 
is for a lawful consideration and. for 
any lawful purpose or have not been 
declared to. be void under any Act. In , 
order that an agreement between the 
parties may be converted into a con- 
tract it was necessary that it should be 
in accordance with: the- various provi- 
sions of the Act‘and also in accordance 
with any other law applicable to such 
a contract, But, according to Sec. 9T 
of the U. P. Municipalities Act a` con 
tract with the Board exceeding Rs. 
250/-. is. required to: be made in writing. 


. The .contention . of -the ‘learned. counsel.. 


AORO 5 ewe ere 









between the parties yet it never ripen- 


` -iment ‘came -into being and: the same 
does not appear to be' correct position 
of law. In fact, the agrezment to be in 


it should be in the form of a document 
in a particular form. There could be 
an agreement even from correspondence 
and in such a case also the require- 
‘ments of law would be. fully complied 
with, A- reference in this connection 
may be made. to the case ie. B. 

Mohandra v..Municipal Board, Saharan- 
. pur (1970 All LJ 570) (SC). In that casé 
also a theka for collecting Tahbazari 
dues was put to public auction and the 
same was signed by the Chairman and 
the Executive Cfficer of the Board. it 
was followed by a resolution by which 
the auction was confirmed. Then the 
question. arose as to whether this 
amounted to. a contract in . writing 
within the meaning of Section 97 (1) 
and Section 97 (2) of the U. P. Munici- 











solution constituted a contract in writ- 


the Municipalities Act’ and it was not 
necessary for ‘the parties. to. comply 


he ,contract should be contained in one 
document signed by both the parties. 
It cannot, . therefore, be said that in the 
there was no agreement 


meaning of Section 97 of the Munici- 
.|palities Act. In that case also the docu- 
ment was neither in the form of bilate- 


a contract between the parties. 


5. It was ‘then submitted that 
‘ agreement was not 


the 
registered docu- 


ment and, therefore, it was a void con~ 


tract and as such could not be ‘enforc- 
_ ed. ` Even if for the sake of argument, 
it may be accepted, that the documerit 
required registration and on, account of 
‘non-registration of the same it was not 
enforceable yet it will merely render 
the contract as void and attract the 
. provisions of Section 65 of the Indian 
Contract ‘Act: Section 85 has already 
been quoted’ above and it would appear 
from the sdme that whenever an agree- 
ment is. discovered to be void or when 


_ & contract becomes void | then , me Per: se 
1989 .. All. J10. JV: .G—-10-A. ye 


--Eshwar - Dayal: vi Rath “Municipality cet 


~ for: the. setae ENN was . that ...son receiving „advantage has to-restore. . 


- jalthough.:there -might- be..an- agreement- : 
into a contract -as ‘no written’ agree- | 


was also not registered. This, however, ` 


writing - does not necessarily mean that : 


palities Act. It was held by the Sup- 
jreme Court that the bids and .the re-. 


jing within the meaning of Section 97 of - 
‘lwith the provision of the section that: 


or no. contract within the. 


it was held that there was 


“there is no- 


it tothe. other. party.. In-this case, ad- 


mittedly the defendant No.. 1 had been 
' realising - the. .Tahbazari dues, He would ' 


be the person. who. must be maintain- 
ing the accounts of the amount receiv- 


» AIL. 145 - 


ed by him as Tahbazari dues from the . 


various persons occupying the land. and 
being the person who is specifically in the 


duty to place before the court: all the 
relevant materials from which it could 
-be judged as to what was the advant- 
age received by him. It has been urged 
by the learned counsel for the .appel- 
lants that’ Section 65 of the Contract 
Act does not .apply in the present case 
inasmuch as the contract has not been 
discovered to be void and it never 
fructified. into a contract, According to 


the law, if the agreement was void ab | 


intio then there was no contract at all 
and therefore, the provisions of Section 
65 of the Act 


- know of the real facts, It would be his - 


cannot legitimately be. 


attracted. In this connection reference . 


has been made to the case of Sheikh 
Kallan v. Municipal Board, Aligarh 
(1956 All LJ 715) wherein also a ques- 
tion of this very nature arose and it 
was held that Section 65 of the Act 
would apply even to a case in which 
the contract was void ab initio. 


6. 


parties on the basis of the auction. bids 


I, am, therefore, of the view that i 


` there was an agreement between the| ~ 


and the resolution passed -by the Board}. 


and, that the agreement not having been 
duly registered Section 65 of the Con- 
tract Act would come to the aid of the 
plaintiff in claiming the amount due 
under the contract. The defendants 
have also failed to prove the actual 
profits and the benefit received by them 
under the agreement in question and, 
therefore, they cannot legally place the 
burden on the- plaintiff to prove the 
benefits that. may have been received 


_by the -defendants under the agreement 


in question. This would be.contrary to 
the provisions of- Section 106° of . the 
Evidence Act which lays down that the 
burden of. proving a particular fact 


-within. the special. knowledge of a per-|. 


son lies: upon that person himself. 
defendants having . 
that’ burden. the courts below were fully 
justified in awarding the .decree to the 


The 


extent of: the amount. agreed to be. om, 


K them: to ‘the ; ‘ plaintiff-Board, 


In view of the ‘above, I find that- 
force. in’: this appeal and 


à ee ee A a y 
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failed to discharge|. 


~ 


i 
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the same is accordingly dismissed 

However, the parties are directed to 

bear their own costs of this appeal. 
Appeal dismissed, 
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K. M. DAYAL, J. 
. Kesheo Saran, Appellant v. Jagdish 
Saran and others, Respondents. 

Second Appeal No. 1080 of 1972, D/- 
18-12-1979. 

Civil P. C. (1908), S. 47 — Decree for 
mandatory injunction to build six steps ix 
the staircase — Executing Court cannot 
enforce construction of the rest of the 
staircase fallen pending proceedings. 

Suit for mandatory injunction for corr 
structing six steps in the staircase and the 
roof therean demolished -by the defer- 
dant was decreed. During the pendency 
of the appa the rest of the staircase also 
fell. Held that in the absence of any 
amendment to the plaint the Executing 
Court could not enforce building of the 
entire staircase and the roof travelling be- 
yond what the decree provided for. f 

(Paras 5 and 6) 

G. P. Gupta, for Appellant; V. K 

Tandon, for Respondents. 


JUDGMENT :— The present second 


appeal has been filed by the 
judgment debtor against the order 
of the court below for execu- 


tion of the decree. The decree holder 
respondent, predecessor-in-interest Lala 
Faquir Chand filed Suit No. 284 of 1959, 
against the appellant for mandatory in- 
junction to restore a portion of the stair 
case and roof which had fallen down . or 
were pulled down by the defendant. 

' 2. The plaintiff claimed that he was 
the owner of the Sahdari on the first floor 
of the accommodation as well as a portion 
of ground door. The approach to that 
Sahdari from the ground floor was through 
a staircase which was in the ground floor 
portion of the defendant and on roof of 
the defendant. He claimed that he was 
the dominant owner and the defendant 
was a servient owner and he had a right 
to enjoy the easement without any inter- 
ruption. He claimed that the defendant 
demolished his house and thus the oof 
and the upper portion of the staircase 
which was owned by the defendant alsc 
fell down and. the plaintiff had no other 
approach to his portion. 


peA aa 
*Against Judgment and decree of Chan- 
i Maa Ist Civil and S. J., Morada- 
bad, D/-. 25-1-1972. ;: 
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_ Kesheo Saran v. Jagdish Saran 


-and roof including the 


ALR. 


8. The suit was decreed by the trial 
court. The appeal was allowed and the suit 
was dismissed by the lower appellate 
court. Thereupon the. second “appeal 
No. 1624 of 1961 was allowed by the 
High Court on 15-4-1968 and the decree 
of the trial“ court was restored. It was 
ordered that the plaintiff may get the 
demolished portion re-constructed at his 
own cost without causing the least incon- 
venience to the defendant.. In the mean- 
time the remaining portion of the stair- 
case which was standing at the time of the’ 
suit and for which no relief was sought 
in the suit, also fell down. In the execu- 
tion, the decree-holder claimed that he 
was entitled to reconstruct the entire jina 
portions about. 
which the relief was sought in the suit it- 
self, nor any relief was granted in the 
decree. 


4, Both the courts below have held 
that in execution of the decree, which was 


-confined to specific portion of the stair- 


case and roof, the decree-holder was en- 
titled to get the whole staircase con- 
structed. 


5. The judgment in both the courts 
below in execution side is erroneous. ‘They 
had ‘absolutely no jurisdiction’ to traval 
beyond the decree itself and allow the 
mandatory injunction in respect of the 
portions that were not involved in the pre- 
vious suit. 

6. From the record of the original suit 
it is clear that five steps on the top of the 
existing six old steps were alene to be 
constructed under the decree. An applica- 
tion for premission to make some construc- 
tions during the pendency of the appeal 
was made by the. decree-holder respon- 
dent before the first appellate court in 
appeal against the original decree. Parties 
counsel made a statement before that court 
in the shape of an agreement on 19-11- 
1960. That agreement shows that six old 
steps existed at that time. The respondents 
were permitted to put up five more steps 
on the top of those and thus use those 
steps for entering the upper room. It so 
seems that till that date the six old steps 
existed which fell down subsequently. I 
do not find any application for amend- 
ment of the plaint or any amendment in 
the plaint extending the relief of recon- 
struction, to the portions that had fallen 
down during the period of _ litigation. 
Under the circumstances the plaintiff can 
be entitled only to execute the decree inj. 
so far it was granted by the courts below 
and not to anvthing beyond that. In case 
the plaintiff now wants to have those por- 
tions reconstructed which are not includ- 
ed in the previous decree, be could do so 
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only by filing a separate suit and not in 
the execution of decree that has already 
become final. _ i 


7. In the result, the pom second ap- 
peal has to be allowed. The objection 
under Section 47, C. P. C, filed. by the de- 
fendants succeed. The judgments passed 
by both the courts below ere set aside. It 
is hereby ordered that the decree-holder 
can. get only such portions reconstructed 
that were to be constructed under the 
decree passed in the original suit No. 234 
of 1959 and nothing beyond that. It is fur- 
ther made clear that in order to give the 
parties appropriate relief the execution 
court may look to the plaint and other 
necessary documents on record and order 
the execution only in respect of such por- 
tions which were squarely covered by the 
decree itself. The parties are directed to 
bear their own costs. 

Appeal allowed. 
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H. N. SETH AND V. K. MEHROTRA JJ. 
‘Smt. Habibunnisa Begum, Appellant v. 
The Life Insurance Corporation and 
others, Respondents, 


First Appeal No! 54 of 1977, D/- 18-11- 
1979.° 


Allahabad High Court Rules, Chap. XIII 
Rr. 8, 42, 48 — Application to have the 
paper book in the appeal prepared by 
getting it cyclostyled — Can be allowed 
under Chap. XIII. (Words and Phrases — 
Printing). 

For the purposes of Chap. XIII of the 
Rules of the Court, preparation of a cyc- 
lostyled paper-book would amount to the 
preparation of a printed parper-book, under 
Chap. XII. Press and . Registration of 
Books Act 1 of 1867, S.. 1 Rel. on. 
í (Para 3) 
B. C. Dey, for Appellant. 


’ V. K. MEHROTRA, J.:— The prayer 
made in this application by the appellant 
is that he may be permitted to 
Paper Book in the appeal prepared out of 
court by getting it cyclostyled. The appli- 
cation has been made under the provisions 
of Chap. XIII of the Rules of Court, 1952 
which deals with Paper Books in First Ap- 
. peals. The question which has to be de- 
cided is whether a cyclostyled Paper- 
Book can be permitted to be prepared 
under that Chapter. oo 


*Against judgment and decree of S. L. 
Adarsh, Civil J., Allahabad, D/- 2-11- 
1976. u : 


LW/BX/G433/79/KNA/VBB . 


Habibunnisa Begum v. Life Insurance Corpn. 


et the - 
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2. R. 3 of Chap. XIII provides that the 
Paper Book in First Appeals valued at 
Rs. 10,000/- or more shall be printed and 
in other First Appeals, unless otherwise 
ordered, it shall be type-written. The 
limit about the valuation can be raised 
by the Chief Justice to an amount up to 
Rs. 20,000/-. The number, where a print- 
ed Paper Book is required, shall ordinarily 
be ten while the number of copies to be 
prepared is to be six where the Paper- 
Book required under this Chapter is to be 
type-written as provided under R. 42, It 
is laid down in R. 48 that where in the 
case of a First Appeal the Chief Justice 
is satisfied that it may be disposed of on 
a question of law alone, he may order 
-that a type-written Paper-Book consisting 
only of the memorandum of appeal, the 
pleadings in the case, the judgment under 
appeal and such other papers as he may 
direct, be prepared. These rules occurring 
in Chap. XIII indicate that a clear dis- 
tinction has been maintained between a 
printed and a type-written Paper-Book. 

8. The word “printed” has not been 
defined in the rules. In Webster’s Third 
New International Dictionary, the word 
“print” when used as a veh is, amongst 
others, defined as making a copy by im- 
pressing paper against an inked printing 
surface or by analogous method. Print- 
ing’ in the same dictionary, has, inter alia, 
been described as reproduction (as on 
paper or cloth) of an image from a print- 
ing surface made typically by a contact 
impression that causes a transfer of ink. 
Cyclostyling is akin to the process of 
printing so understood for it involves re- 
production by a manifolding machine that 
utilises a stencil cut by a graver. The 
stencil is the surface from which reproduc- 
tion on paper is made by the contact im- 

ression that causes the transfer of ink 

om the inked roller over which it is af- 
fixed. In essence, the process by which 
copies are made out by cyclostyling is the 
same as in the case of printing, namely, 
by transferring the image of letters from 
the printing surface as in the printing pro- 
cess where also the said surface comes ‘in 
contact with an inked surface. In a gene- 
ral sense, a cyclostyled copy can be said to 
be included in a printed copy for pur- 
poses of the rules. The Press and Registra-| - 
tion of Books Act, 1867 (Central Act No. 
25 of 1867) also recognises cyclostyling to 
_be printing by including it in the defini- 
tion of the term “printing” im S. 1. We are. 
therefore, of opinion that for purposes of 
Chapter XIII of the Rules’ of Court, pre- 
paration of a- cyclostyled Paper-Book 
would amount to the preparation of a 
printed Paper-Book. Consequently, we 
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` permit- the appellant to get a: cyclostyled: 


- Paper-Book prepared -and to file the ~ re-- 


- quisite number thereof in the Registry of 
this court within a 


also include in this Paper-Book the papers 
on which the respondents wish to rely. 
‘The counsel for the respondents shall give 
a list of such papers to the counsel for the 
appellant within a month from today. 


, Appeal allowed. 
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MURLIDHAR, J. 
Nand Rani, Petitioner v. Additional 
District Judge, Moradabad and another, 
Respondents. ~ l 
Civil Misc. Writ No. 2171 of 1977, D/- 
5-11-1979. 


‘ U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (18 of 
1972), S. 21 — Release of premises for 
landlord’s bona fide requirement — Land- 
lady old widow with monthly rental in- 
come of Rs. 75/- seeking release of shop 
to set up daughter’s son in business — 


Daughter’s son looking after the landlady ` 


. — Rejection of - application because 


- daughter’s son is not member of family ‘as 


defined in S. 3 (g) is illegal. (Ibid, S. $ (g) } 


. The Act cannot be read as to put an 
` end to ties of affection, kinship or sheer 
necessity. In appropriate circumstances 
- landlord may be so much interested in 
-the requirement of another who is not. a 
member of his family as defined in Sec- 
‘. tion 3 (g) that the requirement may be pro- 
perly regarding as landlord’s own require- 
ment, Whether landlord is so interested is 
a question of fact to be decided after 
considering all aspects. Therefore when 
the landlady, a widow, with monthly ren-. 
_ tal income of Rs. 75/- and looked after by 
her daughter’s son, seeks release of a shop 
to set him up in business, though daugh- 

` ters son is not a member of family as de- 
fined in Section 3 (g), it has to be con- 
sidered whether the need to set him up 
in business can be the basis to be the own 
requirement of the. landlady. It is also to 
be considered whether and how much the 
ownership of the business and the name 
in which it will be carried out is relevant 
to the question. Without such considera- 
tions simple rejection of the landlady’s 
application on the ground that the daugh- 
ters son doesenot come within S. 3 (g) is 
illegal. (Para 3) 
The finding on comparative hardship 

` in. such a case is also. not sustainable. The 
stage of comparing hardship is reached 





eriod of six months” 
from today as prayed. The appellant would - 


_ son 


- the Prescri 
- sons of respondent No. 2 were well settled 


‘view 


-Nand Rani v. Addl. Dist. Judge,;Moradabad’ ==> © = ACER. © 
-only after the finding of bona fide require~ . - 


ment is in landlord’s favour.: Moreover if 
the finding is. against the landlord com- 
parison of hardship is likely to be influ- 
enced by factors and assumptions in that 
findings. `, (Para 4) 
Thus both the findings on bona fide 
requirement and comparative hardshi 
are not maintainable. (Para 4 
S. P. Gupta, for Petitioner; H. C. Ras- 
togi, Standing Counsel, for Respondents. 


ORDER :— This is a landlord’s peti- 


‘tion under Article 226 of the Constitution 


directed against an order dated 20-9-1977 
passed by the Addl. District Judge, Mora- 
dabad in proceedings under Section 21 of 
Act No. XIII of 1972 (hereinafter referred. 
to as the Act), - 


2. The brief relevant facts are these: 
The petitioner owns a shop in Sambhal 
town which the respondent No. 2 has 
been occupying as a tenant since near 
about 1949 carrying on business of Ban, 
Rassi, Dalia etc. the present rent bein 
Rs. 8/- per month. The petitioner applie 


under Section 21 for release of the shop 


for setting up her daughter’s son Gopal 


- Kumar in business on the ground that she 


was a lonely widow and had virtually - 
though not formally adopted Gopal Kumar 


‘and wished him to stay with her at Sambal 


and take care of her. Respondent No. 2 
contested the matter. The Prescribed Au- 
thority found that the petitioner. had only 
rental income of about Rs. 75/- per month, 


- that Gopal had completed his education 


and has been living with the petitioner 
and that and in substance the petitioner 
needed the shop for herself as she wanted 
to ¢ out business by her daughter's 
and her need was genuine and bona 

fide. 2 
On the Point of comparative hardship, 
ibed Authority found that five 


in service in other towns and only two 
more sons were with him. Observing that 
the respondent was well off and could 
secure some other shop to carry on his 
business if he wanted to continue the same, 
the authority found that the test of com- 
arative hardship went in the petitioner's 
avour. The application was, therefore, al- 
lowed .and. the shop was released subject 
to payment of an amount equal to two. 
years’ rent as compensation to the tenant. 


In appeal the District Judge took ‘the 
at the landlady had sufficient 
means and had also been earning Rs. 75/- 


“per month and that Gopal Kumar. being- 


a daughter's son was not a member of the 
petitioner’s family and the premises could . 


`- not be released’: The District Judgé went 
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on to state that there were: still’ four- utits 
-in the family of the tenant and-he-was an 
old tenant and the likely hardship to kim 
from release would be more than that to 
the landlady from the rejection of the ap- 
plication. This is the order challenged by 
` this petition. . ; : 
_ 38. The respondent has not filed «ny 
counter affidavit and in fact he did mot 
put in appearance in this case. It was uzg- 
ed on behalf of the petitioner that the 
learned District Judge has committed an 


-error in law in holding that the premises | 


could not be released for setting up daugh- 
ter’s son in business. There is substance in 
this contention. Under Section 21 ta), 


1) 
the accommodation can be saan only - 


if it is “bona fide required by the landlord 

- for occupation by himself or members of 
his family or for any person for whose 
benefit it is held by him”. There is no 
dispute that a daughter’s son is not includ- 
ed in the definition of family given under 
Section 3 (g) of the Act nor in the pze- 
sent case is the property held for him. 

. The question, therefore, is whether in the 
circumstances of the case, the requirement 
for his business can be regarded as ze- 
quirement of the landlady for occupation 
by herself. 

The provision of Act No. XIII of 1972 
cannot be read so as to put an end to the 
ties of. affection, friendship, kinship or 
sheer necessity. There can be no doubt 

‘{that in appropriate circumstances the land- 
lord may be so much concerned with and 
interested in the requirement of or zor 
another person who is not a member of 


his family as defined in Section 3 (g) that . 


the requirement may be properly rega-d- 
ed as the landlord’s own requirement. Wae- 
ther-a landlord is so identified with. the 
person concerned that this is the case isa 
question of fact to be determined on he 
jevidence and circumstances of the parti- 
icular case. P : ; 


In the present case, the facts found are 
that. the petitioner, is an old widow hav- 
ing a rental income of Rs..75/- per morth, 
that she has kept her daughters son Gopal 
Kumar to look after her and that she de- 
sires to set him u 
bhal town so that he may stay with Eer. 
If in any circumstances requirement of or 
for another person could be. regarded as 
requirement of the landlord this could 
well be a case of this kind. Whether it 

.is so or not is to be determined by the 
authorities below after considering all the 
aspects. It is also for that authority to 
consider whether and how much if at all 
|the ownership of the business and the 
name in which it will be carried out is re- 
levant to the question. .. | :: . 


in business in Sam- — 
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-- st is-also obvious that the question. arises- + - 
: only because the- daughters son is not-a 


member of the family as defined in Sec- 
tion 3 (g) for if he were a member of the 
family. his need would be covered by Sec- 
tion: 21- (1) (a) itself. Therefore, the Dis- 


‘trict Judge should. have focussed on the 


question whether the need to set up Gopal 
Kumar in business can be held to be 
the own requirement of the landlady. In 
taking the view that as he was not a 
member of the family as defined in Sec- 
tion 8 (g) her need would not be consider- 
ed the "District Judge has illegally rejected 
the claim of bona fide requirement at the 
very threshold without properly approach- 
ing the question in the manner indicated 
above. This finding is, therefore, unsus- 
tainable. . 


4. He has undoubtedly recorded a 
finding on the question of comparative 
hardship also against the petitioner. The 
legal position however is that the stage of 
ip petits hardship is reached only after 
the finding of bona fide requirement is inj ` 
favour of the landlord. Besides this where 
the finding is that there is no -bona fide 
requirement by the landlord, the compari- 
son of hardship is likely to be. influenced 
by- the factors and assumptions in that 
finding. It is, therefore, not possible to 
uphold the order of the District Judge on 
the basis of the finding on the question 
of comparative hardship which has to.be| - 
struck down along with the finding on 


‘the question of bona fide requirement. It 


‘is made clear that any observation made 
in this order- will ‘not be treated as an ex- 
ponn of opinion on any question of 
act to be dealt with by the authority. 

5. In the result, the petition is allow- . 
ed. The order of the District Judge, dated 
20-9-77 is set aside and the District Judge 
is directed to decide the appeal afresh ac- 
cording to law in the light of the observa- 
tions made in this order. There shall. be 

no order as to. costs. : 
Petition allowed. 
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~ FULL BENCH 
S. MALIK, P.. N. HARKAULI AND 
S. J. HYDER, JJ. . 

Azizul Haq -Kausar Naquvi, and an- 
other Applicants v. The State, Respon- 
dent. f : 

Criminal Case No, 2740 of 1978, D/- 
21-1-1980. k 

(A) Criminal P. C. (1974), Section 98- 
(lj) — Section 5 of Limitation Act is 
applicable to limitation under Section 96 
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(1) of Criminal. P, C. — (Limitation ae 
(1963), Ss. 29 (2), 5). 


Section 29 (2) of Limitation Act of 
1963 now lys down that Sections 4 and 
24 of the Limitation Act would apply 


even in the case of a special or local- 


law unless their application is expressly 
excluded by such special or local law. 
The result, therefore, is that while 
under the Limitation Act of 1908 the 
High Court would have been incapable 
of extending the period of limitation by 
‘having recourse to the provisions . of 
Section 5 of the Limitation Act, 1963 
position now is totally different and 
period of limitation prescribed under 
Section 96 (1) of the Code of Criminal 
Procedure can now be extended by the 
High Court in an appropriate case. 
(Para 8) 


(B) Criminal P. ©. (1974), _ Sec- 
tions 95 and 96 (4), (5) — Notification of 
forfeiture of book under Section 95 — 
Validity — Appendix added to notifica- 
tion and passages from book quoted in 
support of opinion of Government re- 
quired by Section 95 — Notification 
valid — Held on facts that publication 
of book was not punishable under Sec- 
tion 153-A of Penal Code — Notification 
quashed — (Penal Code (1860), Sec- 
tion 153-A). 


Where the State-Government has an- 
nexed an Appendix to the notification 
under Section 95 and in the said Ap- 
pendix, the State Government ` had 
mentioned she passages of the book 
which in its opinion were punishable 
under Section 153-A of the Penal Code 
and also the pages on which the said 
passages occurred are given. The Noti- 
fication under Section 95 must be deem- 
ed to give a clear indication of the facts 
and the statements and representations 
which, according to the State Govern- 
ment offended the provisions of Sec- 
tion 153A cf the Penal Code and hence, 
was valid. “It was not at all necessary 
for the State Government to incorporate 
in the notification detailed (reasons on 
the basis of which it had formed its opi- 
nion. But, the criminality under Sec- 
tion 153-A of the Penal Code, does not 
attach to the things said or done but to 
the manner in which it is said or done. 
If the words spoken or written are 
couched in temperate, dignified, and 
mild language, and do not have the ten- 
dency to insult the feelings or the 
deepest -religious convictions of any sec- 
-tion of the people, penal: consequences 
do not follow. (Paras 13, 14, 57) 


Azizul Haq v. State (FB) 


. quashed. 


A.I R. 


Held on facts that passages of the 
forfeited book which are considered by 
the State Government as objectionable, 
do not contain any matter which may 
be characterised as written in bad taste 
or couched in offensive or intemperate 
language, and the publication of the 
book could not be said to be a criminal 
act which may be punishable under Sec- 
tion 153-A of the Penal Code. Notifica- 
tion under Section 95 was liable to be 
(Paras 57, 59, 60) 
Cases Referred: Chronological Paras 
(1979) 1 All ER 898, Rex v. Lemon 58 
1971 All LJ 750:1971 Cri LJ 1519 (SB) 
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AIR 1971 Bom 56:1971 Cri LJ 324 
(SB) 47 
AIR 1971 Mad 448:1971 Cri LJ 1569 
(FB) 10 
AIR 1968 Delhi 13: 1968 Cri LJ 50 (SB) 
10, 58 

AIR 1962 SC 955:1962 (2) Cri LJ 103 
48 

AIR 1961 SC 1662:1961 All LJ 753: 
1961 (2) Cri LJ 815 ; 10, 12 


AIR 1927 All 649 (SB) 45 

AIR 1927 Lah 580: 28 Cri LJ 721: 9 i 
LJ 379 

AIR 1927 Lah 594:28 Cri LJ LJ 794 3 

1917 AC 406; 86 LJ Ch 568 (HL), Bow- 
man v. Secular. Society Ltd. 53 

(1883) 15 Cox CC 217, R. v. Prenn 


(1883) 15 Cox CC 231: 48 LT 733, n 
v. Ramsey. 52 
R. N. Singh, Haider Hussain and 


Manish. Chandra Tewari, for Applicants; 
N. A. Khan and M. A. Qadeer, for Re- 
spondent. 


S. J. HYDER. J.:— This is an appli- 
cation nnder Section 96 of the Code of 
Criminal Procedure 1973 filed by Azizul 
Haq Kausar Naqvi and Inamul! Haq 
Qadri. The applicants call in question 
the validity of the notification dated 
June 28, 1977 issued by the State Gov- 
ernment forfeiting the book entitled 
“Munaqib-e-Ahle Bait” 
the Members of the Household of the 
Holy Prophet). The said notification has 
been issued in the purported exercise of 
powers of the State Government under 
Section 95 of the said Code. The im- 
pugned notification, excluding the Sche- 
dule appended thereto, is reproduced 
below for the sake of convenience :— 
“Whereas it appears to the State Gov- 
ernment that the Urdu Book entitled 
‘Manaquib Ahle-Bait’ written by Maulana 
Azizul Haq Kausar Naqvi, Nzami pub- 
lished by 1 Maulvi Inamul Haq Kadri 
Siraji, 2 Dr. Hajj Ali Raza Qadiri Siraji, 


(in Praise of - 
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3. Mohammad Yasin Khan, 4. Haji Bar- 
katullah Nakshband Kadiri Siraji and 
5. Abdul Rashid - Kadiri Siraji, print- 
ed at Imi Electric Machine Press, 
Telia Nala, Varanasi contains matter 
detailed in the Schedule to this notifi- 
cation which harshly criticises the role 
of Amir Moavia who is held in high 
esteem by the Sunni `Muslims and the 
language used is likely to hurt the feel- 
ings of the Sunni Muslims and lead 
to greater misunderstarding’ between 
Shia Muslims’ and Sunni Muslims and 
which is thus prejudicial to the main- 
tenance of harmony between Shia and 
Sunni Muslims and which is likely to 
disturb the public tranquillity and the 
publication whereof is punishable under 
Section 153A of the Indian Penal Code, 
1860. 


Now, therefore, in axercise of the 
powers under Section 95 of the Code of 
Criminal Procedure, 1978 (Act No. 2 
of 1974), and on the grounds noted 
above, the Governor is pleased to de- 
clare every copy of the said book and 
of any other documents containing 
copies reprints and translation of, or 
extract from the said book to be for- 
feited to Government.” 


2. A bare reading of the notification 
shows that the order of forfeiture was 
passed by the State Government on the 
ostensible ground that the book seve- 
rely criticised the role of Amir Mauviya 
who, in the opinion of the State Gov- 
ernment, is held in high esteem by the 
Sunni Muslims, 


3. The language employed in the 
book in-its opinion, was likely to hurt 
the feelings of that sect and was cal- 
culated to lead to greater misunder- 
standing between the Shia Muslims 
and the Sunni Muslims and was thus 
prejudicial to the maintenance: of har- 
mony and goodwill between the mem- 
bers of the two sects, and in consequence 
` was likely to disturb public peace and 
tranquillity. The State Government 
was further of the opinion ‘that the pub- 
lication of the said work was an of- 
fence punishable under Section 153-A 
of the Indian Penal Code. 


4. Azizul Haq Kausar Naqvi, the 
first applicant, is the author of the book 
and Inamul Haq Kadri is one of its pub- 
lishers. Both of them have claimed that 
they themselves belong to the Sunni 
sect and that the book referred to above 
does not contain any material which is 
likely to promote feelings of. ill-will 
between the Sunnis and the Shias. Ac- 
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cording to them, the’ publication afore~ 
said is not likely to disturb public tran- 
quillity and it does not amount to an 
offence punishable under S. 153A of the 
Indian Penal Code. They ‘have also 
raised some legal contentions against 
the validity of the aforesaid notification 
which shall be considered: later in this 
judgment, 


5. As already stated, the notification 
under Section 95, Cr. P. C. is dated 
June 28, 1977 and -was published in the 
Government Gazette on 23rd July, 1977. 
The application under Section 96 Cr. 
P. C. has been moved in May, 1978. 
Since sub-section (1) of Section 96 of 
the’ Code of Criminal Procedure lays 
down that an application for setting 
aside an order shall be moved by the 
person aggrieved by such notification 
within two months from the date of its 
publication in the official Gazette, the ap- 
plicants have also filed an application 
under Section 5 of the Limitation Act 
praying for the condonation of the de- 
lay. The application is supported by 
an affidavit of Inamul Haq Qadri. 


6. It appears that although the noti- 
fication under Section 95 Cr. P. C. was 
published in the .Government Gazette 
as far back as July 23, 1977, no actual 
Seizure of the book was made. In the 
affidavit of Inamul Haq Qadri, it has 
been stated that the applicants, for the 
first time, came to know of the order of 
forfeiture passed by the State Govern- 
ment on 21st of May, 1978, when one 
Haji Mohammad Yusuf told them that 
a news item had been published in a 
Urdu Daily named “Siyasat” of 7th of 
May, 1978 about a notification ‘having 
been issued in respect of the said book 
under Section 95 of the Code of Cri- 
minal Procedure by the State Govern- 
ment. He further stated that neither 
he nor Azizul Haq Kausar Naqvi are 
acquainted with Hindi or English lan- 
guage and they do not subscribe to a 
copy of the Government Gazette. Im- 
mediately on coming to know of the 
said order, the applicants came to 
Allahabad and have filed the applica- 
tion under S. 96 Cr. P. C. without any 
further delay. 


7. A counter-~affidavit has been filed 
on behalf of the State. Government in 
which the only point whieh has been 
stated is that ignorance of law is no 
excuse and that the applicants have 
filed the application belatedly which is 
liable to be dismissed in limine as bar- 
red by time. 
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be relieved of.the- harshness of - law ‘of 
limitation by the court and for that 
purpose powers have been conferred on 


it under Section 5 of the Limitation Act, . 


1963. Which provided that if a special 
law prescribed for a period of limita- 
tion, different from the period prescrib- 
ed therefor by the First Schedule of the 


Act, then for the purposes of determin-' 


ing any ‘period of limitation, prescribed 
for an application by the special law, 
the provisions contained in Section 4, 
Sections 9 to 18 -and Section 22 were 
applicable to the extent to which they 
were not expressly excluded by the 
special law. The provisions of — Sec- 
tion 5 of the Limitation Act of 1908 
were not made applicable in the case 
of a special law and local law. Under 
Section 29 (2) of the Limitation Act of 
1963, a significant change has been 
made. The said section. now lays down 
that Sections’ 4 to 24 of the Limitation 
Act would apply even in the case of a 
special or local law unless their appli- 
cation is expressly excluded by such 
special or local law. The result, there- 
fore, is that while under the Aci 
of 1908 this court’ would have ` been 
incapable of extending the period | of 
limitation, in the instant case, by having 
recourse to the provisions of Section 5 
of the Limitation Act, 1963 position now 
is totally different and the period -of 
limitation prescribed under Sectiori 95 
(1) of the Code of Criminal Procedure 
can now be extended by this court in 
an appropriate case. 


9. The fact that the State Govern- 
ment did not execute its notification 
under Section 95 of the Code of Cri- 
‘minal Procedure, by making actual seiz- 
ure of the book, is a circumstance 
which lends credence to the averments 
made in the affidavit accompanying th2 
application under Section 5, - Limitation 
Act. In the circumstances of the case, 
we feel inclined to condone the delay 


in filing the application on we grounds 


stated. in the affidavit. 


10. The first ground. of attack ad- 
vanced on behalf of the applicants. is 
. that under Section 95 (1) (a) of the 

Code of: Criminal Procedure, it was 
obligatory on the. State Government to 
state the grownds of its opinion ` that 
the book referred to above contained 
any matter, -the -publication of which 
was- punishable- under Section 153A, of 


- “the Indian Penal ‘Code: According” to 
<- the -learned~ counsel,~a’ statement of: such .. 
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' 8. Ina suitable case,. a` litigant -mav. 


‘ment. 


‘power to issue an order of 
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grounds - was. mandatory. and- that. the ~ 
‘impugned notification -is ‘void for non= 


‘compliance of this essential require- 
‘He further submitted that: under 
sub-section (4) of Section 96: of the Code 
of Criminal Procedure, all that the 
High Court is required to do is to exi 
amine the grounds mentioned in the 
notification and if on the ‘scrutiny © of 
‘such grounds the: court comes to the’ 
conclusion that the book did not con-' 
tain any such matter as is referred to 
in sub-section (1) of Section 95, it is 
bound to set aside the declaration of 
forfeiture. In support of this conten- 
tion, learned counsel placed reliance on 


` Harnam Das v. State of U.P. AIR 1961 


SC 1662, Lalai Singh Yadav v. State of 
U. P. 1971 All LJ 760 (SB), Chima 
Annamalai v. State of Tamil Nadu, AIR 
1971 Mad 448 (FB) and Mahomed Kha= 
lid v. Chief Commissioner, Delhi, AIR 
1968 Delhi 13 (SB). 


IL The authorities referred to above 
deal with the interpretation of the pro- 
visions contained in Sections 99A and: 
99D of the Code of Criminal Procedure;: 
1898. It may be stated that under the’ 
said Code of Criminal Procedure, the. 
forfeiture 
of certain publications which were con-: 
sidered by the Government to be objec- 
tionable and the proceedings consequent. 


` thereon was governed by Sections 99A, 


99B, 99C, 99D, 99E and 99G. The sub-' 
stance of the said provision has now’ | 


‘been re-enacted in the Code of Crimi- 


nal Procedure, 1973 in a more concised ` 
form in Sections 95 and 96 of the Code 

of Criminal Procedure, 1973. Sub- 

sections (1) and (2) of Section 95 of the 

new Code have reproduced the provi- 
sions of Section 99A of the old Code. 

Sub-section (3) of Section 95 corres- 
ponds with Section 99G of the old Code. 

The provisions of Section 99D ‘have been 

re-enacted in sub-sections (4) and (5) 

of Section 96. In spite of the fact that 

there is a` slight departure in the lan- 
guage employed in the provisions of 
the old Code and the phraseology used 
in the said sections of the new Code, 

the substance of the matter remains the 
same, zi 


12. In the . case of Harnam Das 


(supra), it was held by the’ Supreme 
Court that reading Sections: 99A, -99B 
and 99D together, the words “matter : 


of- ‘such nature” as is referred to in 


: sub-section’ (1) ‘of Section 99A: appearing ` 
in’. Section 99D mean only’ those mat- . 


ters.on which.the order of forfeiture was 


i 
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`- based- i - those ° which for- reasons -- 
.~ stated i it, the Government : thought. 


was. punishable. under one. or more ‘of. - 


' the sections of the Penal Code referred 
to in Section 99A. According to the law 
laid down by the Supreme Court, the 
High Court’ exercising ~>owers under 
Section 99D could: only’ consider the 
grounds which had weighed with the 
State Government in passing the order 
of forfeiture and that it was not open 
to the High Court to hold an enquiry 
for itself and to find out whether the 
publication contained any matter of 
such a nature which was referred to 
in sub-section (1) of Section 99A. This 
view of the Supreme Court has been 
respectfully followed in the other de- 
cisions to which reference has been 
made above. The same principles would 
apply while interpreting Sections 95, 96 
(4). and 96 (5) of the new eat of Cri- 
minal Procedure. ` 


13. From the notification in the in- 
stant case,’ it would, however, appear 


that the State Government has annexed ` 
an Appendix to the impugned notifica- ' 


tion. In the said Appendix, the State 
Government has mentioned the passages 


of the book which in its opinion were 
{punishable under Section 153A of the 


Indian Penal Code and also /the pages 
jon which the said passages occurred 
are given. In the authorities just re- 


ferred to above, the position was total- 


fy different. The notifications impugn- 
ad in the said cases did not refer to any 
passage which was considered by the 
State 
or punishable under the different sec- 
tions of the Indian Penal Code referred 
to in Section 99A of the old Code. The 
instant case, therefore, is distinguish- 
able from the cases on which reliance 
has been placed: on behalf of the ap- 
` plicants. ` 

14. Learned counsel, however, argu- 


ed that ‘mere citation of passages which 
were considered by the State Govern- 


ment to be an offence under Section . 
153A I.P.C. is not sufficient compliance 
with the requirements of law. Ac- 


cording to him,. the 
should have further stated how and in 
what manner the said passages. 
likely to offend the ‘religious feelings of 
Sunni sect of Muslims and was thus pre- 


; judicial to the maintenance of harmony ` 


between ‘the Shia- and the Sunni Mus- 
lims and for that reason’ was likely to 
disturb” public tranquillity “and “peace. 


“Carried to ‘its’ logical limits, the’ argie > 
-€eibe -which ‘dominated -the -civie life of- 


`ment pressed upon: us- made it obliga- 
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` that 


d D . and no criminality can be 
Government to be objectionable © 


. ing on the controversy in this case. 


- Islam, 


- Pagans, 
‘State - Government - 


were 


All, 153 . 
tory: onthe State Government to give 


. detailed reasons for-its opinion that the 


objectionable passages in the. book. 
amounted to an offence. -punishable . 
under Section 153A LP.C. We have given 
careful consideration to the submission 
just. stated above and we are unable to 
accept the same. In our opinion, the 
notification . gives -a clear indication of 
the facts and the statements and re- 
presentations which, according to the 
State Government, offended the provi- 
sions of Section 153A of the Indian 
Penal Code. In our opinion, it was not 
at all .necessary for the State Govern- 
ment to incorporate in the notification 
detailed reasons on the basis of which 
it had formed its opinion. 


15. Learned counsel submitted that | 
some of the passages considered by the 
State Government to be objectionable 
and punishable under Section 153A deal 
with Omayad Caliphs only and they do 
not contain any reflection against the 
first Caliph of the dynasty, namely, 
Mauvia. He next contended that Mau- 
via is not held in high esteem by the 
Sunni Muslims and any adverse criti- 
cism of his administration and conduct, 
could not hurt the religious feelings of 
the members of that ‘sect. He submitted 
similar views -have been held 
throughout the ages by the Sunni scho- 
lars of authority. Finally he submitted 
that the passages considered -by the 
State Government as objectionable are 
couched in mild and dignified language 
attached to 
them under Section 153A of the Indian 
Penal Code. 


‘16. Before proceeding to consider 
these submissions, it would be appro- 
priate to briefly survey the facts of 
Mahomedan history which have a bear- 
The 
before the advent -of 
was mainly . nomadic. There. 
were only a few cities in’Arabia at 
that time, most important of which was 
Mecca. The Arab as a whole were 
` However, their Paganism was 

in general of a crude and _inartistic 
kind, lacking in sophisticated ritual, and 
possessing no remarkable mythology. 

There was not a tinge of philosophical 
speculation in their paganism. In this 
state of society, the most powerful bond 
was that of ‘the tribe. eThe affluent 
tribes commanded greater respect and - 
authority amongst’ the Pagan - Arabs. 


7..-The most- important and - affluent : 


Arabian society, 
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Mecca, and for that reason of the Arabs 
of southern Arabia at least, was thet 
of Qaraish An important member af 
the said tribe was Abde Manaf.. Ha 
had two sons Hashim and Abdush 
Shams. Hashim gave birth to Abdul 


Muttalib who had a number of sons. | 


For the purpose of this case, we may 
only refer to three of those sons, namely, 
Abdullah, Abu Talib and Abbas. Th2 
Holy Prophet, Mahomed, was a son of 


Abdullah. Abu Talib’s son was AÑ 
who was married to the prophet’s dau- 
ghter Fatema Zahra. Ali was one 


of the earliest converts to Islam and he 
had two sons from his wife Fatema 
Zahra, namely, Hasan” and Hussain. 
Abbaside Caliphs who ruled from Bagh- 
- dad for over 500 years from 749 A. D. 
were descendants of Abdul Muttalib’s 
third son Abbas. The descendants of 
Hashim son of Abde Manaf are known 
in Islamic history as Hashimites. 


18. The second son of Abde Mana? 
gave birth to a son known Ommaiya. The 
third Caliph Usman was one of the des- 
cendants of Ommaiya. Muavia who wa3 
the founder of Ommaiyad dynasty which 
ruled from Damascus from 661 A. D. 
to 749 A. D, was also a descendant of 
Ommaiya. 


- 19. The prophet was persecuted by 
Maccans so much so that he and his 
trusted followers felt compelled to seek 
refuge at Medina which is at a consi- 
derable distance to the north of Mecca. 
There was frequent fighting between 
the Meccans, who were led by Abu 
Sufian, father of Muavia and the Medi- 
nites led by the prophet, Ultimately 
the forces of Islam led by the Prophet 
triumphed and succeeded in capturing 
Meeca. After the conquest of Mecca 
by the forces of Islam, Abu Sufian and 
his son Muavia accepted Islam along 
with a number of other persons. The 
persons of Mecca who embraced Islam 
after its conquest were derisively cal- 
led by the Medinites and those Meccans 
who had embraced Islam _ earlier as 
Tulaqa (freed men). 


20. Muavia was a young man af 
about 25 years at the time of the con- 
quest of Mecca. He was possessed af 
great ability and learning. The Prophet 
was impressed by the personality cf 
Muavia and „was deputed by him to 
write the Holy revelations, 


21. The prophet died at the age cf 
62 years in the year 632 A. D. The 
question of finding a suitable successcr 
to carry on the work of the Prophet 
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“as a whole without any demur, 
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was one of pressing necessity. Abu 
Bakar who was the fathẹr of the fav- 
ourite wife of the Prophet, Aisha was 
elected to the office. His selection was 
made by consensus amongst the follo- 
wers of Islam and he was the undis- 
puted viceregent for about three years. 
Before his death, he nominated Umar 
to succeed him to the office. The recom- 
mendation of the first Caliph was ac- 
cepted by the generality of the Muslims 
and Umar not only  conso’idated but 
considerably extended the domain of. 
Islam. : 


22. Before his death, Umar had ap- 
pointed six trusted companions. of the 
Holy Prophet to select his successor. 
He made a specific direction that no 
one amongst his‘sons shall be chosen. 
One Abdul Rahman, son of Auf, was 
the Chairman of the said committee. 
The decision of the Committee was 
made subject to the general approval 
of the Muslim Community. On | the 
death of Umar, the committee decided 
in favour of Usman- and that de- 
cision was accepted by the community 
As al- 
ready stated. Usman was a descendant 
of Omayya. He was very close to the 
prophet and was a person of gentle 
nature. He was, however, murdered by 
mutineers who swarmed into Medina 
from such far off places as Iraq and 
Egyont. 


23. The murder of Usman created a 
piquant situetion in the Islamic world 
which had considerably expanded by 
this time. It extended from. Yeman in 
the south tothe frontiers of Asia Minor 
in the north and from Iran in the east 
to the Atlantic in the west. The com- 
panions of the Prophet proposed the 
name of Ali to fill the vacuum created 
by the death of Usman. This decision 
was accepted by the generality of the 
Muslims except Muavia, who was Gov- ` 
ernor of Syria for over twelve years. 
His domain included not only Syria 
proper but also Labanon, Palestine and 
Trans Jordan. Muavia was a very capable 
and a popular. Governor and was 
held in esteem in these areas. Along 
with Muavia, the people of the provin- 
ces over which he ruled also refused 
to offer allegiance to Ali. The pretext 
on which Muavia refused to accept the 
Caliphate of Ali was that the later had 


- failed to punish the mutineers who had 


murdered Usman. He professed that 
he would cffer allegiance to Ali only 
after punishment had been meted out 
to the persons who were concerned in 
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the murder of Usman. A bloody and 
indecisive battle was fought between 


the forces of Ali and Muavia at Siffin,’ 


a place some where on the borders of 
Iraq and Trans Jordan. Sometimes 
thereafter, Ali fell a victim to the dag- 
ger of an assassin in 661 A. D. With his 
death ended, according to the Sunni 
doctors the period of the Khilafate 
Rashida (Caliphs on the right path) or 
Khilafate Kamila (Peerfect Caliphate). 
The period of Khilafate Rashida or 
Khilafate Kamila lasted for about 29 
years according to the Christian era. 


24. Hasan, son of Ali, was a man of 
peace and he offered his aliegiance to 
Muavia who assumed the governance of 
Islamic world though not without dis- 
sent. He made Damascus as his capital 
and Mediana which had been the tradi- 
tional seat of Islamic Gcvernment lost 
- its importance. Muavia designated his son 
Yasid as his successor and obtained al- 
legiance to the proposed succession dur- 
ing his lifetime. The- designation of 
Yazid as successor of Muavia was not 
liked by a considerable body of Muslim 
opinion, Hussain, son of Ali, and Abdul- 
lah; son of Bubair, were amongst the 
prominent _ dissenters. Muavia died in 
680 A. D. and after his death, Hussain, 
with his party of seventy persons which, 
included women and children, was am- 
bushed near Karbala, a place in Iraq. 
He along with most of the male mem- 


bers of the party were put to death by 


the Governor of Kufa, Ibne Zayad, Ab- 
dullah, son of Zubair, also revolted and 
the revolt was mercilessly suppressed 
by the Governor of Yazid, and his suc- 
cessor, 

25. The Abbasides is the longest 
dynesty which ruled the Islamic world 
for more than 500 years, According to 
the Sunni historians of authority such 
as Kamil Ibne Asir, Ibne Khaldoon and 
others, the founder of the dynasty Ab- 


dul Abbas rallied support of the majo-. 


rity of the Muslims on the slogan that 
the Omayyads were mere usurpers and 
the right to govern the Islamic world 
belonged to the Hashimites and prima- 
rily to the descendants of the Able 
Bait. The expression “Ahle Bait” con- 
notes those who live in the same house 
with the prophet. According to the 
majority of the Sunni opinion, the 
wives of the Holy Prophet, his daugh- 
ter Fatema Zahra, her husband Ali 
and their two sons Hasan and Hussain 
fall under this category. However, 
after capturing power and overthrow- 
ing the Omayyad dynasty, Abul Abbas 
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gave a harangue at the mosque of Kufa. 
During the course of his address, he 
announced that an era of concord and 
happiness was now to begin and the cali- 
phate had been restored to the House 
of the Prophet. He asserted that the 
Abbasides were the real heirs of the 
Prophet, as they were the descendants 
of the his eldest uncle Abbas. He em- 
the other 
rulers belonging to the Omayyad dyna- 
sty were actually imposters. 


26. Up to this time, there were two” 
principal groups who were contending 
for political power in the Islamic world. 
The first group consisted of the partisans 
of the house of Ali. The second faction 
consisted of the partisans of Muavia and 
the house of Ommayya. No doubt there 


‘was a third group in existence of which 


was known as the ‘Kharijis’. This 
group was opposed both to Ali and 
Muavia. The adherents of this sect 


were practically wiped off by Ali in the 
battle of Naharwan.' Thereafter, Kha- 
rijis ceased to be a force and at pre- 
sent their number is negligible and is 
confined to a few pockets in the United 
Arab Emirates of the Persian Gulf area 
and a few places in North Africa. The 
Kharijis have not in any way influenc- 
ed Muslim history and it is not, there- 
fore, necessary to deal with this sect 
any further, 


27. Until the advent of the Abbaside 
dynasty, except for political divisions, 
there was no doctrinal difference þe- 
tween the ‘adherents of the house of Ali 
and the adherents of the house of Om- 
mayya. The foundation of the Abba- 
side dynasty by Abdul Abbas, however, 
was productive of two distinct sects 
within the brotherhood of Islam who 
differed from each other in many doc- 
trina] matters, 


‘28. The adherents of the house of 
Ali who had supported Abdu] Abbas in 
the uprising against the Ommayyad were 
greatly disappointed by what they con- 
sidered to be an act of perfidy on the 
part of Abdul Abbas when he seized 
power in the name of ‘house of Abbas, 
ignoring the claims of the descendents 
of Ali.. Gradually they propounded the 
theory of the divine right of the house 
of Ali to rule the Islamie® world. They 
developed a theological content for this 
political stand. According to the adhe- 
rents of this school, namely, Shias, the 
Imam (exemplary leader) was transform- 
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_ succeed to that office. 


. tion of God; and the primordial - light 
that sustains the universe and be- 
. stows true knowledge \of the tea 


ching of quran .on man. According tc 
- the Shias, Alj was the first Imam and on 
his death only his descendants could 
Only an Imam. 
according to the sect was the sole re- 
pository of spiritual and tempora power 
in the Islamic world. 


29. The overwhelming majority ai 
the Muslims, however, did not sub- 
scribe to the said view and they ars 
known as ‘Sunnis’ or to give them their 
full appellation’ “Able Sunnat Wal 
Jammat”. The term ‘Sunnat? means 
“the well trodden path”, which in Isla- 
mic terminology, signifies: the exampl= 
set by the Prophet. In conjunction with 
the word “Wal Jammat”, the term 
clearly indicates that the conspicuous 
and the well defined way is the way 
of the consolidated majority of the com- 
munity as against the peripheral or 
wayward actions of the sectarians whs 
are considered to be erroneous. Th= 
Sunni position is stated in Encyclopae- 


dia Britannica (Macropaedia)” Volum: 
9 at page 916 as follows :— 
“At the same time while condemn- 


ing Schisms and branding dissent a 
heretical, Sunnism, developed the op- 
posite trend of accommodation, catho- 
licity and synthesis, A putative tradi- 
tion of the Prophet that says “differe- 
nces of opinion among my 


This principle of toleration ultimately 


made it possible for diverse sects and - 
schools of thought — notwithstanding a. 
wide range of difference in belief and - 


practice to recognise and co-exist with 
‘each other. No group may.be excluded 
from the community unless it itself for- 
mally renounced Islam”. 


- had occu- 


30. When the Abbasides 
pied the throne, Ommayyads were ac- 
cused of every possible vice. It was 


openly proclaimed that Islam was nol 
safe in their hands. This policy was 
pursued to its logical conclusion. Ths 
offical historians attributed every ima- 
ginable fault in the Ommayyads includ- 
ing Muavia. The offical history of the 
Ommayyads as has been handed on trt 
us by these historians is coloured by 
the Abbaside “feeling against Muavie 
and his successors to such an extent 
that we cam scarcely ‘distinguish the 
` true from the false. Ameer Ali in his 
celebrated work: “The Spirit of aw’ 
at pagé 315 has’ observed: —_. 


s Azizul “Hag: ve State (FB) vac ve sete 
-ed into. mataphysica]l being, a manifests- - 


basides 


community - 
' are a blessing” was given wide currency. . 
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“Every -corner of Iraq and’ Hijaz was - 
ransacked for’traditions: in’ support oft ` 
the right-of the house of Abbas. The 
doctors of law were required to for- 
mulate the principles of orthodoxy in ex- 
plicit terms: and gradually the grand 
superstructure of the Sunni Church was 
raised on the narrow ` foundations of 
Abbaside self-interest.” - l 

31. It must, however, be acknowledged 
that all the Sunni historians and the- 
ologians did not succumb to the Ab- 
pressure. Some of them fear- 
lessly gave expression to their views on 
the events which followed the death of: 
the Holy Prophet and the rise of the 
Ommayyad dynasty, The consensus which 
ultimately developed amongst the Sunni 
schoo] of thought, as already stated, 
was that the first four Caliphs came to 
be known under. the collective name of 


-‘Khata-e-Rashideen,. namely, the rightly 


guided Caliphs, or some time as ‘Khalfa- 
e-Kamil” or “perfect Caliphs.” 


32. The first four Caliphs who ruled 
the Islamic world after the death of the 
Prophet are known as Khalfa-e-Rashi- 
deen or-Khalfa-e-Kamleen for several 
reasons. In-the first place, either they 


-are elected to the office or came to oc- 


cupy it by consensus. . The stand taken 
by Ali himself in this matter is stated 
by Ameer Alj in “The Spirit of Islam” 
at page 293 thus:— z F 

“With his (Ali) usual magnanimity 
and devotion to the Faith, scrupulously 
anxious to avoid the least discord among 
the disciples of the Master, Ali at once 
gave in his adhesion to Abu Bakr,” Three 
times was he set aside, and om every cCc- 
casion he accepted the choice of the 
electors without demur. He himself 
had never stood forth as a candidate 
for the suffrages of the electors, and 
whatever might have been the feeling 
of his partisans, he had never refrain- 
ed from giving to the first two caliphs 
his help and advice in the govemance | 
of the Commonwealth and they on their 
side had always deferred to his counsel 
and his exposition of the Masters’ teach- 
ings”. 


33. Syed Ameer Ali in the said work 
has referred to the differences of Ali 
with the. third Caliph Usman but has 
stated that he never opposed him and 
in fact sent his two sons Hasan and 
Hussain to defend Usman when he _was 
besieged by the insurgents. 


34. The second quality which ` dis- 
tinguishes the first four Caliphs from 
the other Caliphs who followed. them, is 
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. that they- did -not. act .arkitrarily. but: in. 


consultation: with. the companions: of .the-. 
Prophet. Moreover,. these: Caliphs acted 
strictly- in accordance. with the teach- 
ings of the Quran and the precepts „jo 
the Prophet. 
which distinguish the administration . jof 
the first four Caliphs from the’ other 
Caliphs who followed thern but it is nee 
necessary to enumerate them. 


35. There is a putative saying: of the 
Holy Prophet stating that the Caliphite 
on ‘the right path will last. for about 
twenty-nine years after his death and 
thereafter it will be followed by .despo- 
tism. The Sunni writers are agreed 
that this period ended with the assassi- 
nation of Ali. Muavia and the subse- 
quent Caliphs who ruled the Islamic 
world either from Damascus, Baghdad 
or Constantinople were all despots. 
The Sunni doctors’ have, therefore, 
evolved a theory that a person who de 
facto usurps power and control over 
the. Islamic world can also be Caliph, 
Shah Walliullah, a famous divine who 
flourished in Delhi during the 18th Cen- 
tury, and who is held in high esteem by 
Sunni theologians, has stated in his work 
“Azaltual Khafa” that persons who 
obtain de-facto contro] over temporal 
power may be of two kinds. In . the 
first cateogry, he places persons of high 
character and religious devotion and he 
includes Muavia in this category. In 


the second class.are those persons who . 


- are not possessed of high character and 
_ who-do not act according to Hae! dictates 
of . religion. ; ie 


' 36. From the foregcing, it follows 
that the hard core of Sunni religious 
thought, inter alia, is Faith in Alah 
and that Mohammad is his. Prophet and 
that the first four Caliphs ‘were «his 
rightful successors. It does: not extend 
further and does not require’ adherence 
to any other Caliph who succeeded the 
Khalfa~e-Rashdeen or Khalfa-e-Kam- 
leen. We have already indicated the 
‘Shia doctrine of Imamat. The Shias do 
not subscribe to the Sunni doctrine of 
Khalafat. Ameer Ali thas. stated the 
main difference between the two schools 
in the following words :— 


“The question of the Imamate, or the 
spiritual headship of the Musulman com- 
monwealth, is henceforth the chief bat- 
tleground of the two sects. The Shias 
hold that the spiritual heritage bequea- 
thed by Mohammed devolved: on Ali 
and. his descendants. They naturally re- 
pudiate the authority. of the Jamaat. (the 
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people): to -elect.-a_ spiritual head - who. 
should supersede- the rightful ‘Claims -of. 
the Prophet’s family’. 


37. ‘There is no authority ‘for 
proposition that Muavia was ‘held in high 
esteem by the Sunnis. His actions came 
in for strong criticism during the Ab- 
baside period, which was a period dur- 
ing which the principal doctrines of this 
school took their shape and form, and 
when the appellation “Ahle Sunnat Wal 
Jamaat” first came into existence. Even 
in recent time, Islamic theologians of 
eminence have commented: adversely on 
Muavia. In this connection, we may 
only refer to the views expressed by 
such: eminent scholars, subscribing to 
different political thought, as Maulana 
Abul Kalam Ahmed Azad (see “Sada-e- 
Haq” and ‘Islamic Republic’) and Mau- 
lana Abul Ala Maududi, founder cf 
Jamaate Islami (see ‘Khilafat aur Maloo- 
kiyat’), 


38. The critics of Muavia, amongst 
the Sunni theologians, have emphasised 
that the greatest disservice done by him 
to the faith was the appointment made 
by him of his own son Yasid to act 
as his successor. It is further point- 
ed out that he- obtained the oath of 
allegiance to his: son during his life- 
time either- under duress or by using 
other ‘unfair means. This practice was 
consistently, followed by the succeeding 
Caliphs and, in the process the demo- 
cratic system of Government - which is 
an. essential element of Islamic ethos: 
was completely. obliterated. There are ` 
certain other matters, on which we need 
not dilate, for which the conduct of 
Muavia has been adversely commented 
upon. The apologists of Muavia amongst 
the Sunni theologians, admit that he 
acted incorrectly in the matter of the 
appointment: of his son as his successor. 
They further admit that he was in error 
in doing certain other acts.. They, how- 
ever gloss over these shortcomings of 
Muavia on the ground that these were 
due “to a bona fide error of judgment. 


$9. In this case we are not called 
upon to decide which of these views. is 
correct. However, from what has been 
stated above, it follows that the basic 
assumption underlying the impugned 
notification that Muavia is held in high 
esteem by the Sunni Muslims is unten- 
able. - 


40. Having disposed -of the- factual 
aspect of the controversy, we.shall now: 


_proceed to..examine -the legal principles. - 


“the -. 
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governing the case. Section 153-A of 
the Indian Penal Code reads as under .— 


“Whoever — (a) by words, other spoken 
or written, or by signs or by visible re- 
presentations or otherwise, promotes, of 
attempts to promote, on grounds of re- 
ligion, race, language, caste or commu- 
nity or any other ground whatsoever, 
feelings of' enmity or hatred between dif- 
ferent religious, racial of language 
groups or castes or communities, or 


(b) commits any act which is pre- 
Judicial to the maintenance of harmony 
between different religious, racial or 
language groups or castes or communi- 
ties and which disturbs or is likely to 
disturb the public tranquillity, shall be 
punished with imprisonment which may 
extend to three years, or with fine, or 
with both”. 


41. The essential ingredients of the” 


aforesaid provision of law are: 


(1) That the 
attempted to promote feelings of enmity 


and hatred between different religious, 
racial or lenguage groups or castes or 
communties or that the accused has 


done an act which is prejudicial to the 
maintenance of harmony between such 
groups or castes or communities and 
which is likely to distrub public tran- 
quillity. 


(2) That he promoted or attempted to 


promote feelings of enmity or hatred by 
words or signs or visible representations 
or otherwise or had acted  prejudicially 
to the maintenance of harmony which 
disturbs or is likely ` to disturb public 
tranquillity. 


42. In a single Judge decision of the 
Lahore High Court Dalip Singh. J. in 
the case Raj Paul v. Emperor, AIR 1927 
Lah 590, while interpreting the section: 
observed :— - 

“It seems to me that that section was 

\intended tc prevent persons from mak- 
ing attacks on a particular community 
as it exists at the present time and was 
not meant to stop polemics against de- 
ceased religious leaders howeyer seur- 
rilous and in bad taste such attacks 
might be.” 


43. The law thus. enunciated by Dalip 
‘Singh, J. has pever been accepted. The 
question about the interpretation of 
Section 153-A of the Indian Penal Code 
again arose before the same High Court 
in Devi Sharan Sharma v. Emperor. 

- AIR 1927 Lah 594, about a month later 
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and a Division Bench, while rejecting 
the extreme contention advanced on 
behalf of the Crown: that any criticism 
of a religious Jeader even though couched 
in a dignified and restrained language 
would fall within the ambit of Section 
153-A of the Code, observed :— 


“At the same time a scurrilous and 
vituperative attack on a religion or on 
its founder (and it seems to me difficult 
to distinguish an attack on the founder 
of a religion from an attack on the re- 
ligion founded by him) would require a . 
considerable amount of explanation to 
take it out of the four corners of the 
explanation. 

44. It may be stated that S. 153-A 
as it stood at that time contained an 
Explanation which was in the follow- 
ing words,— 

“It does not- amount to an offence 
within the meaning of this section to 
point out without malicious intention 
and with an honest view to their re- 
moval, matters, which are producing or 
have a tendency to produce feelings of 
enmity or hatred between classes of Her 
Majesty’s subjects”, 


45. This explanation has been: omit- 
ted by Act XLI of 1961. A similar 
question came up for consideration be- 
fore a Special Bench of this court in the 
ease of Kali Charan Sharma v. Emperor, 
ATR 1927 All 649. Lindsay, J. with whom 
Banerji J. and Walsh, Ag. C. J. agreed 
enunciated the law as under:—  — 

“If the language is of a nature cal- 
culated to produce or to promote feel- 
ings of enmity or hatred the writer must 
be presumed to.intend that which his 
act was likely to produce. .This was 
the. principle laid down by Best, J. im 


` Burdett’s case in dealing with a case of. 


seditious libel and the same principle 
clearly applies to the case of a publica- 
tion punishable under S. 153A, IP.C 
Applying this test to the case before me 
I can only say that in my opinion the 
natural, indeed the inevitable, consequence 
of writing. such as I find in this book is 
the excitement of enmity or hatred or 
both between the followers of the 
Hindu and Mahomedan religions.” 

46. -A little later he observed :— 

“It must of course be recognised that 
in countries where there is religious 
freedom a certain latitude must of neces- 
sity be conceded in respect of the free 
expression of religious opinions toge- 
ther with a certain measure of liberty 
to criticize the religious beliefs of 
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others, but it is contrary to all reason 
to imagine that liberty to criticize inclu- 
des a licence to resort ' to the vile and 
abusive language which characterizes the 
book now before me.” 


47. In the case of Gopal Vinayak 
Godse v. Union of India, ATR 1971 Bom 
56, Chandrachud, J. (as he then was) de- 
livering the judgment of the Special 
Bench emphasised that in order to bring 
a case within the purview of Section 
153-A, intention to promote enmity or 
hatred apart from what appeared from 
the writing itself was not a necessary 
ingredient. It was enough to show that 
the language of the writing was of a 
nature calculated to promote feelings 
of enmity and hatred for, a person must 
be presumed to intend the natural con- 
sequences of his act. The Special Bench 
of that court carefully went into the 
different passages of the book entitled 
“Gandhi Hatya ani mee” which had been 
proscribed by the Delhi Administration 
under Section 99A of the Code of Cri- 
minal Procedure, 1898 and was of the 
view that although the language of the 
book was somewhat heavy and involv- 
ed, it was not of a nature which could 
inflame feelings of hatrej and enmity 
between Hindus and Muslims and no 
criminality could attach to the author 
under Section 153-A of the Indian Penal 
Code. 


48, In the case of Kedar Nath Singh 
v. State of Bihar, AIR 1962 SC 955, the 
Supreme Court had to consider if Sec- 
tion 124-4 Indian Penal Code which 
prescribes punishment for the offence 
of sedition (sic), It was urged before 
the court that the provision was viola- 
tive of the fundamental right guarante- 
ed to the citizens under Article 19 (1) 
(a) of the Constitution. Their Lord- 
ships held that the true scope and con- 
tent of Article 19 (1) (a) can be deter- 
mined only by: reading it along with 
clause (2) of the said Article which is 
in the nature of an exc2ption to the 
general words used in Article 19 (1) (a). 
Sinha, C. J. speaking for the court 
held: 


“Any law which is enacted in the in- 
terest of public order may be saved 
from constitutional invalidity. It is 
only when the words written or spoken 
etc. which have the pernicious tendency 
or intention of creating public disorder 
or disturbance of law and. order that the 
law steps in to prevent such activities 
in the interest of public crder. So con- 
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strued, the Section, in our opinion, 
strikes a correct balance between 
individual fundamental rights and the 


interest of public order.” 


49. From the law laid down by the 
Supreme‘ Court, it is evident that their 
Lordships were conscious, while deal- 
ing with the offence of what an Eng- 
lish lawyer would call “seditious libel” 
that in order to make a person crimi- 
nally liable, attention has to be paid to 
the manner in which the thing has been 
said and not merely to the matter which 
has been said. To revert to the termino- 
logy employed by the English lawyers, 


the passage extracted above from the 
judgment: of the Supreme Court can 
equally apply to “blasphemous libel” 


with which Section 153-A of the Indian 
Penal Code is concerned. 


50. We may now proceed to consider 
the law on the subject as applied in 
England. Before the First World War 
English society was of a unitary nature. 
Christian religion was considered the 
part of the law of the land and the view 
held by the courts was that any attack 
on the basic doctrines of Christianity was 


an offence inasmuch-as it tended to 
destroy those obligations whereby the 
society was bound together. This view 


of law was applied with full vigour by 
the English Courts to protect the so- 
ciety from the fall-out from the dis- 
orders, following the French Revolu- 
tion. The. teachings of French philo- 
sophers like Voltaire and Rousseau 
naturally had their impact on the in- 
telligentsia in England and a spate of 
books and articles were published by 


English authors which questioned the 
basic concepts of the teachings of 
Christ. The decisions of the English 


Courts to which we have briefly re- 
ferred above, were intended to prevent 
the disintegration which overtook French 
society after the fall of Bastille. 


- 51. The trend of the English decisions 
following ‘the French Revolution provok- 
ed an opposite reaction. Starkie on Libel 
enunciated the law of blasphemous libel 
in the following words :— 


“A wilful intention to pervert, insult, 
and mislead others by means of licenti- 
ous and contumacious abuse applied to 
sacred subjects, or by wilful misrepre- 
sentations or artful sophistry calculated 
to mislead the ignorant and unwary, is 
the criterion and test of guilt. A mali- 
cious and mischievous intention, or, what 
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is equivalent to such an v tentan in law . 


4s well as, morals, a state of apathy and 
indifference to the interests of society, is 
the broad boundary between right. and 
wrong.”, 


52. The law enunciated by. Starkie 
was -accepted as the correct law by 
Lord Coleridge, C. J. in R. v. Ramsey 
and Foote (1883) 15 Cox C C 231 at 
p. 236. Lord Coleridge again applied 
the same principle in R. v. Bradlaugh 
(1883) 15 Cox C. C. 217 at p. 230. 


53. The matter again came up before 
the House of Lords in Bowman v. Secu- 
lar Society Limited (1917 AC 406).. In 
his speech Lord Finlay observed at page 
422 :— 


“In my opinion, the appellants 
have failed to establish that all attacks 
upon religion are at common law puni- 
shable as blasphemous. There are no 
doubt to be found in the cases many ex- 
pressions to the effect that Christianity 
is part of the law of England but no de- 
cision has been brought to our notice in 
‘which a zonviction took place for the 
advocacy of principles at- variance. with 
‘Christianity, apart from circumstances 
of scurriity or ‘intemperance of lan- 
guage.” 


54-55, In the same case, Lord Sumner 
held :— 


“In the present day, meetings or pro- 
cessions are held lawful which 150 years 
ago woulc have been deemed seditious, 
and this is not because the law is weaker 
or has changed but because the times 
have changed. The society is stronger 
‘than before. In the present day, reason- 
able men do not apprehend the dissolu- 
tion or the downfall of the society be- 
cause religion is publicly assailed by me- 
. thods not scandalous.” - 


56. In Rex v. Lemon, (1979) 1 All ER 


898, Lord Diplock enunciated the law 


thus: 


“To putlish opinions denying the truth 
of doctrines of the established Church 
or even of Christianity itself was ro 
longer held to amount to the offence of 
‘blasphemous libel so long as such opi- 
` nions wera expressed | in .temperate lan- 


guage anc net in- terms: of offence, in- ae 


sult or ridicule.” -` seat 


57. tt is thus firmly ‘established both: in 
criminality” RO 
for the-offence of ‘blasphemous libel, -or ie 


‘India and in England, that © 
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ed by.a notification issued under 
. tion 99-A of the Code of Criminal Pro- 


. ment as 


Government’ 


criminality: under Section. 153-A of the 
Indian Penal Code, . does not attach to 
the things said or done but to the man- 
ner in which . it. is said or done.- If the 
words .spoken or written are couched 
in temperate, dignified, and mild lan- 
guage, and do not have the tendency to 
insult the feelings or the deepest religi- 
ous -convictions of any section of the 
propia, penal consequences do not fol- 
ow. 


58. We do. not propose to refer to the 
various passages in the book “Munagibe 
Ahle Bait” to which objection has been 
taken in the impugned notification. In 
the introduction to the said book, it has 
been specifically stated that it was 
being written to controvert the errone- 
ous teachings propounded in the book 
by one Mahmood Ahmad Abbasi which 
is entitled as “Khilafate Muavia wa 
Yazid.” The aforseaid work of Mah- 
mood Ahmad Abbasi was itself proscrib- 
Sec- 


cedure, 1898. The validity of the said 
notification came in for consideration be- . 
fore the Delhi High Court in Mahomed i 


‘Khalid (supra}, 


59. We have very carefully examin-{. 
ed the different’ passages of the book 
“Munaqibe Ahle Bait”, which  are!. 
considered by the. State Govern- 
objectionable, and: we are of 
the opinion that they do not contain 
any matter which may’ be characterised 
as written in bad taste or couched in 
offensive or intemperate language. On 
the principles of law discussed above, 
the publication of this book cannot be 
said to be a criminal act which may be 
punishable under Section 153-A of the 
Indian Penal Code, 


$0. In view of our findings, the noti- 
fication of the State Government dated 
June 28, 1977 is liable ‘to be quashed. : 


is that this petition 
succeeds and is hereby allowed. The 
notification No. 6694-p/VIII-6-1196-76 
dated June 28, 1977, issued by the State 
under Section 95 of the 
Code of Criminal Procedure, 1973, is 
hereby quashed. We make mo order as 
to costs, - ieee 


61. The result 


Application allowed. 
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` Raja Ram, Appellant v. Daulat Ram, 
Respondent, ; J 


Second Appeal No. 2 of 1972, D/- 18-1- 
1980. 

(A) Words and Phrases — Mazim 
“Nemo allegans turpitudinem suam audie- 
adus est” — Applicability — Transaction 
ought to be based on fraud of the party. 


The maxim applies where the transac- 
tion itself is based on fraud committed 
by the party to the transaction. 


In the instant case there was no fraud 
committed by the landlord therefore the 
maxim would not be available to the 
tenant in ejectment proceedings. AIR 
1932 Lah 503 (FB) and AIR 1923 All 504 
Dist. ` (Para 10) 

(B) Words and Phrases — Maxim “In 
‘pari delicto potior est- conditio possidentis” 
—Applicability — Parties to the suit 
should also be the parties to fraud — 
Tenant pleading fraud on the part of 
fandlord — Maxim would be of no avail 
to the tenant. 
and AIR 1923 All 504. Dist. (Para 11) 
Cases Referred: Chrologolical Paras 
AIR 1932 Lah 503 (FB) 9 


AIR 1923 All 504: 21 All LJ 303 9 


G. D. Srivastava, for Appellant; G, P. 
Bhargava and A, N, Bhargava, for Re- 
spondent. 

JUDGMENT :— The present second 
` appeal has -been filed -by the de- 
fendant against a decree for rent, eject- 
ment and damages passed against him by 
the lower appellate court, 


2. The present suit for ejectment and 
arrears of rent amounting to Rupees 
4,409/32 p., 
Rs. 40/- per month, was filed on the 
ground that the disputed accommodation 
was a post-1950 accommodation and, 
‘therefore, U.P. (Temporary) Control of 


Rent And Eviction Act, 1947 did not- 


apply to the same. The defence was 
that the Act applied and the disputed 
accommodation was constructed prior to 
3ist of December,’ 1950. 


post-1950, - 
therefore,’ decreed for a sum of. 


' BX/BX/A816/80/JDD en 
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was, 
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and damages at the rate of. 


The trial court ` 
dismissed the suit holding that disputed ` 
. accommodation was not proved to be a. 
construction and the rent: of - 
‘the ‘accommodation was oniy Rs, 20/- per - 
month and was never enhanced. The suit ~ 
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Rs. 27/- as arrears of rent and in- respect 
‘of other reliefs it was dismissed, 


. 3. An appeal -was filed against. the 


judgment and decree of the trial court 


and the. appeal has been allowed holding 
that the rent of the disputed accommoda- 
tion was Rs. 20/- per month but the dis- 
puted accommodation was proved to have 
been constructed in the year 1956 and, 
therefore, the provisions of U. P, (Tem- 
porary) Control of Rent and Eviction Act 
did not apply to the same. The plaintiff 
having terminated the tenancy validly 
was entitled to relief of ejectment and 
damages as well: Consequently the suit 
was decreed by the lower appellate court 
for ejectment and recovery of Rs. 131- 
66 p. The future and pendente lite 
damages were decreed at the rate of 
Rs. 20/- per month. The learned counsel 
for the appellant has argued before me 
only one point. His argument was that 
the disputed accommodation was a pre- 
1951, construction and, therefore the suit 
was barred by Section 3 of the Act 
aforesaid, 


4. The finding of the lower appellate 
court that the disputed accommodation 
was a construction of 1956, was based on 
appreciation of oral and documentary 
evidence relied upon the admission of 
the appellant himself that previously it 
was a wooden stall and the construction 
was made in 1956, l 


5. The learned counsel argued that 
the court below has placed the burden of 
proof of the date of construction on the 
defendant, wrongly, I do not want to 
enter into this controversy as both the 
parties knew about the real matter in 
dispute i, e, the date of construction and 
led evidence on the same, Under the cir- 
cumstances the question of burden of 
proof becomes only of academic nature, 


$. The court, below also relied upon 
the evidence of D. W.-1, Vishnu Dutt, 
who admitted that the disputed accom- 
modation was a wooden stall before ten 
years, Subsequently masonary construc- . 
tion was made and wooden stall was re- - 


- moved, that statement was recorded on 


10th November, 1970. Therefore it could - 
safely be held that the disputed accom- 
modation was constructed in the year 
1956 or at. least in the year 1960. In any ` 
case the fact remains that the disputed 
accommodation was constructed after 1st 
January 1951, and, : therefore, the provi- 
sions of U. P. Act ‘No; TII of 1947, ‘do: ‘not i 


‘ “apply to. me inerant oe: 
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7. The learned counsel for the appel- 
lant vehementally argued that proceed- 
ings for unauthorised construction in res- 
pect of the disputed shop were taken 
against the plaintiff by the Prescribed 
Authority. A certified copy of the objec- 
tion of the plaintiff has been filed by the 
defendant, which is Exhibit A-1 on re- 
cord, It is dated 22-4-1967, In that reply 
the plaintiff mentioned that he did no 
erect any building and has not violated 
any provisions of U. P, Regulation o? 
Building Operations Act, 1958, 


8. Learned counsel for the appellani 
relying on the aforesaid document argued 
that in view of this admission of the 
plaintiff ‘nc reliance could be placed on 
Exhibits 3 and 4, the Nagar Mahapalika 
assessments filed by the plaintiff, How- 
ever, I am not prepared to accept the 
argument, The question of appreciation 
of the evidence, oral or documentary was 
raised before the lower appellate cour? 
and the lower appellate court after con- 
sidering the same came to a finding of 
fact that the disputed constructions were 
made after 31st, of December, 1950, 


9. The learned counsel for the appel- 
fant raised another question before me 
Relying upon a case reported in AIB 
1932 Lah 503 (FB) Qadir Bakhsh w 
‘Hakam he held that the plaintiff had 
committed a fraud on the Prescribed 
Authority of Nagar Mahapalika in men- 
tioning in his objection (exhibit A-1) 
that the disputed constructions were old 
constructions, He, therefore, argued that 
the Maxims “Nemo allegans turpitudinem 
suam audiendus est” and “In pari delicto 
potior est conditio possidentis” applied. 


According to him the plaintiff has 
come to court by committing a fraud on 
the Nagar Mahapalika and, therefore, his 
objection that the construction was mada 
after 1951 should not be entertained, The 
aforesaid judgment of Lahore High Court 
was given by a Special Bench of five 
Judges and the learned counsel argued 
that as the Allahabad High Court had 
no view of its own the same should ke 
followed. He also relied on a Division 
Bench case of our court, Vilayat Hussain 
v. Mst. Misran AIR 1923 All 504. He 
argued that, that case also held that 
where a fraud was committed the 
court should not help either party. So far 
as this principle is concerned there can- 
not be any depute The Lahore case 
was a case of Benami Mortgage taken by 
the plaintiff to evade provisions of Aliena- 
tion of Lands Act. The suit was filed by 
the Benamidar to recover possession of 
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property from the ‘beneficiary. Relying 
upon Maxim “Nemo allegans turpitudinem 
suam audiendus est” and “It pari delicto 
potior est conditio. possidentis” it was 
held that no one alleging his own base- 
ness ought to be heard, It was held it is 
one of the fundamental doctrines of all 
civilized assessment of jurisprudence that 
a Court of law shall not lend its aid to 
enforce a transaction which is tainted 
with fraud, 


A person who has polluted his hands by 
being a party or privy to a fraudulent 
transaction shall not be allowed to ap- 
proach the fountain of justice with his 
own infamy on his lips and obtain relief 
on the strength of such a transaction”, 


10. In my opinion this doctrine hasj. 
no application to the instant case, The 
doctrine applied where the transaction in 
question itself was based on fraud com- 
mitted by the plaintiff. In the present} 
case I do not find any fraud was com- 
mitted: by the plaintiff at any stage. Ex- 
hibit A-1 was a matter between the 
plaintiff and the Prescribed Authority. 
Further if any fraud was committed it 
was committed on the Prescribed Au- 
thority or Nagar Mahapalika with which 
the defendant had no concern. 


3%. As far as the second Maxim "In 
pari delicto potior est conditio possiden- 
its” is concerned there is no averment 
that both the parties were the party to 
the aforesaid fraud. Therefore that Maxim 
has no application, The Allahabad case 
(supra) was also a case of Benami tran-| - 
saction in fraud of one’s creditors, It was 
found that the creditors were also a 
party to the fraud and, therefore, it was 
held that there being no difference in 
the decree of the plaintiff and. defen- 
dants’ guilt, the duty of the court is to 
dismiss the claim. That case is based on 
the maxim of pari delicto and can have 
no application to the present case, There 
is another aspect of the case. The de- 
fendant himself took the premises after 
Sst of January, 1951, on rent. No allot- 
ment order was obtained by him. In 
case the building was covered by U. P, 
(Temporary) Control of Rent and Evic- 
tion Act, the defendant could not have 
occupied the same without an allotment 
order, This circumstance, also goes to 
prove that the accommodation was a 
post-1950 construction, 

12. There is no other pomt in the ap- 
peal. The finding of fact recorded by 
the Court below has been .ecorded after 
considering the oral and documentary 
evidence led by the parties, 1 do not see 
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any reason to differ from the aforesaid 
finding. 


13. In the result the present second 
appeal fails and is dismissed with costs. 
The disputed accommodation is a busi- 
ness accommodation and in the City of 
Agra it will be certainly difficult for the 
defendant to find out another accom- 
modation, Under the circumstances it 
will be reasonable to grant him 6 months 
time to vacate the disputed accommoda- 
tion, In order to avail of this conces- 
sion the defendant must deposit the en- 
tire rent damages and costs in the trial 
court within one month from today, fail- 
ing which the concession snall be deemed 
to have been withdrawn. The defendant 
is further directed to deliver peaceful 
possession to the plaintiff within six 
months from today, . 


Appeal dismissed. 
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Union of India, Appellant v. M/s. Sob- 
hraj Bhag Chand, Respondent, 


Second Appeal No. 2449 of 1971, D/- 
18-10-1979. 


Railways Act (1890), Section 74. (3) 
— Railway negligence or misconduct to 
be proved — Consigned goods kept at 
booked station for four days — After 
reaching destination goods not delivered 
— Telegram sent to plaintiff to take de- 
livery within 15 days but very next day 
goods auctioned — Plaintiff immediately 
communicating his coming to take deli- 
very — For non-delivery section stipulat- 
es that plaintiff can be entitled to da- 
mages if negligence of railway is proved 
— On evidence railway negligence prov- 
ed — Railway is established to be liable 
for damages — Railway cannot claim that 
plaintiff cannot succeed he having never 
sought disclosuree of how goods were 
dealt with in transit and unless oppor- 
tunity was afforded to railway for such 
disclosure — Power of auction of goods 
under R. 7 (e) of Rules framed under 
Section 47 (1) (f) is not available unless 
there is evidence that goods are likely 
to become offensive — Heading of 
R. 7 (e) shows that it applies to unclaim- 
ed goods — Since consigned goods have 
not been delivered that Rule does not 
apply — Railway knowing who the con- 
signor is — Rule is hence also inapplica- 
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ble — If railway claims owner of goods 
to be not known Section 56 will apply 
but auction can be made only after giv- 
ing reasonable time to owner to remove 
goods — Railway not having waited for 
the time given in its telegram and with- 
out even waiting for reply to its tele- 
gram having auctioned hastily railway 
has caused misconduct and inordinate 
delay — As no notice of sale also was 
given to plaintiff sale is wholly illegal 
— That itself is sufficient to establish 
railway’s misconduct, AIR 1965 SC 1755 
Applied. AIR 1963 Orissa 17, Relied on. 
AIR 1971 Cal 515, Referred. AIR 1966 
Ker 97, Explained. (Section 47 (1) (Ë), 
Rules under Rule 7 (e)). 

(Paras 3, 4, 6, 7, 8 and 10) 
Cases Referred: Chronological Paras. 


AIR 1971 Cal 515 š 6 
AIR -1966 Ker 97 q 
AIR 1965 SC 1755:1966 All LJ 74 5, 6 
AIR 1963 Orissa 17 9 


D, Sanyal, for Appellant; A. K. Baner- 
jee and S. N, Ganguli, for Respondent, 

JUDGMENT:-— This is a defendant’s 
second appeal against the judgment and 
decree passed by the Additional District 
Judge, Kanpur on  15-3-1971 in Civil 
Appeal No, 330 of 1966 affirming the 
decree of the plaintiff for recovery of 
Rs, 4335.55 passed by the II Civil Judge, 
Kanupr in O. S, No, 16 of 1964, 

2. The plaintiffs case is that it booked 
a consignment of 341 bags of potatoes on 
17-1-1962, for carriage and safe delivery 
at Bangalore City, The Railway Admi- 
nistration accepted the consignment and 


-undertook to carry the goods and issued 


a railway receipt dated 17-1-1963, The 
consignment reached Bangalore on 10-2- 
1963, and instead of delivering the said 
consignment at the destination to the con- 
signee the defendant auctioned the 
potatose on 13-2-1963. The plaintiff al- 
leged that the respondent caused abnor- 
mal delay in carrying the goods and 
also failed to disclose as to how the goods 
were dealt with during the course of 
transit, hence there is every reason to 
infer negligence and misconduct on the 
part of the defendant, 

‘It was also alleged that the auction was 
done in a hasty manner without giving 
any valid notice to the plaintiff. The de- 
fendant contested the suit on the grounds 
that no claim under the Indian Railways 
Act (hereinafter referred to as the Act) 
could be preferred by the plaintiff, It 
was further alleged that there was no 
negligence or misconduct on the part of 
fhe Railway Administration, The. dis- 


». puted consignment was . 
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owner’s risk rate and defendant was ab- 
solved of all the liabilities. It was also 
stated that there was no abnormal and 
inordinate delay in the transit of the 
consignment and the goods booked were 
of perishable nature hence the same 
were auctioned after 24 hours of its 
{reaching the) destination. The trial court 
framed necessary issues and there- 
after held that the defendant caus- 
ed undue delay and = misconduct 
and had no right to. auction the goods 
without giving a valid notice to the 
plaintiff, The trial court also held 
that as no notice was given, 
sary compliance of provisions of law was 
not made and the defendant was liabla 
to pay the damages. The defendant went 
up in appeal. The Additional District 
Judge dismissed the appeal by his judg- 
‘ment and decree dated 15-3-1971. Ag- 
grieved, the defendant has come to this 
‘Court in the present second appeal. 

' 3. Sri D. Sanyal, learned counsel for 
the appellant, has raised three points 
before this Court: — 


1. That as there is neither any plead- 
ing nor any evidence about non-dis- 
closure -of negligence and misconduct 
and further as the plaintiff never asked 
the defendant for disclosing as to how 
the goods were dealt with during the 


course of: transit, the suit could not be- 


decreed unless an opportunity was af- 
forded to the defendant for such dis- 
closure. 


2. That the goods had reached at the 
destination and there was no one to 
take delivery of the same, hence the Rail- 


‘way Administration was entitled to sell” 


the goods under Rule 7 (e) of the Rules 
framed under Section 47 (1) (£) & (g) of 
the Act, and, 
3. That there is no finding by the 
lower appellate court that the defendant 
in any way misconducted or was negli- 
gent of non-delivery of the goods. 
4. The first contention of the learned 
. jeounsel for the appellant has no force. 
ISection 73 of the Act reads as follows:— 
“73, Save as otherwise provided in this 
Act, a railway administration. shall. -be 
responsible for the loss, destruction, . da- 


mage, - deterioration or non-delivery, . in. 


. transit, of animals or. goods delivered io 


"the administration. to -be earried by. rail-. 
way, arising from any cause P pE tbe. 
Si following ae me cae itive i 


(a). act of -God;. 
` (b)‘act of war; AeA 
~e) “act of: “public enerniésy-, oe ee 
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(d) arrest, restraint or. seizure under 
legal process; 

(e) orders or rectrictions . 
the Central Government or a State Gov- 
ernment or by any Officer or authority 
subordinate to the Central Government 
or a State Government authorised in 
this behalf; 

(f) act or omission or negligence of 
the consigner or the consignee or the 
agent or servant of the consignor or the 
consignee; 


(g) natural deterioration or wastage 


in bulkweight due to inherent defect, 
quality or vice of the goods; 

(h) latent defects; 

(i) fire, explosion or any unforseen 


risk; provided that even where such loss, 
destruction, damage, deterioration or non- 
delivery is proved to have arisen from 
any one or more of the aforesaid causes, 
the railway administration shall not be 
relieved of its responsibility for the loss, 
destruction, damage, deterioration or 
non-delivery umless the administration 
further proves that it has used reasona- 
ble foresight and care in the carriage of 
the animals or goods, 


Section 74, sub-clause (3), of the Act 
which is relevant for the purpose of the 
present case is alsovreproduced below» : 


venwerecssasoge 


em enwecoonenaue 


(3) wis any animals or goods are.. 
deemed to have been tendered to be car- 
ried, or are carried at the owner’s risk 
rate, then notwithstanding anything con- 
tained in Section 73, the railway admini- 
stration shall not be responsible for any 
loss, destruction, damage, > deterioration 
or non-delivery, in transit, of such ani- 
mals or goods, from whatever cause aris~-. 
ing, except upon proof that such loss, 
destruction, ‘damage, deterioration or 
non-delivery was due to negligence 
or misconduct on the part of the railway 
administration or of any of its servants.” 

In the present case it is not in dispute 
that the. goods consigned by the plaintiff: 
were not delivered to it. The defendants 
considered the goods.to be of perishable 
nature and hence it. first sent a telegram 
to the plaintiff on. 12-2-1963 to take deli-. 
very of the goods within 15 days, but 


. without waiting for such time, auctioned 


the same on 13-2-1963. It is also not in. 
dispute that the plaintiff on receiving the . 
communicated to 
the defendant that he was coming to 


‘take the delivery. and the goods may not{: 
> . be. auctioned. Requirement of -Sec. 74 (3). 
., of the Act is_that. if-the: goods ‘are ‘not 
. -~ delivered; :, the. -plaintiff can be. 5 


_ entitled! , Fa 


imposed by 


1880. 


for the- damages -cf such -loss‘or destruc- . 


tion if it was due to the negligence or 
misconduct on. the part of railway 
administration or of any of its servants, 


5. Now the whole question is whether 

there was any negligence or misconduct 
on the part of the railway administra- 
tion or of any of its servants or not, The 
trial court while dealing with this ques- 
tion categorically recorded a finding that 
negligence was caused by the defendant 
as the goods consigned were not booked 
and were kept at Juhi station, Kanpur 
for about 4 days, The trial court, after 
considering the entire evidence, recorded 
a specific finding that negligence and 
misconduct on benalf of the defendant 
was established. Learned counsel for the 
appellant vehemently urged that the 
plaintiff never asked for such an expla- 
nation and as such the defendant were 
not liable to pay the damages unless the 
. plaintiff asked for the same. He placed 
reliance on a decision of the Supreme 
Court in the Union of India v. Mahadeo- 
jal Prabhu Dayal reported in AIR 1965 
SC 1755, 


6. ‘The contention of the learned 


counsel for. the appellant is misconceived.. 


In. Union of India v. Mahadeolal Prabhu 
Dayal (supra) the Supreme Court has 
held that if the circumstances show that 
the risk note wauld apply, the court 
would have to decide whsther mis-con- 
duct on the part of the reilway can be 
fairly inferred frcm the evidence pro- 
duced by it: If the court cannot fairly 
infer misconduct from the evidence ad- 
duced by the railway, the Durden will be 
' on the respondent to prove the miscon- 
duct. In the present case, misconduct 
on the part of the railway has-been in- 
‘|ferred by the courts below on the basis 
of the evidence adduced by the parties, 
Hence, applying the principle laid down 


by Supreme Court, it is established that . 


the defendant was liable to pay the da- 
mages. Jt has further been laid down 
by the Calcutta High Court in Union of 
India v. Ratilal Jadavji reported in AIR 
1971 Cal 515 that; : 

-The railway administration as a 
bailee is bound to take. as much care 
of the goods ‘bailed to them as.a man of 
ordinary prudence -would take of.-his 
own goods. It is the duty. of the -bailee. 


to: take -all - -reascnable - precautions to. 


- obviate the risks . which may. be -reason-. 


‘ably- apprehended, ' Considering the evi-. 


` dence and the materials on. record..it is, 
` abundantly clear. that the . defendant 


` failed -to ‘take tare: of “the goods: ás: e37 . 
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dence”,. : - 

7. The second contention of the learn- 
ed counsel for the appellant is wholly 
misconceived, It is not in dispute that 
the goods reached the destination on 
10-2-1963 and the defendent sent a tele- 
gram to the plaintiff on 12-2-1963 asking 
it to take the delivery within 15 days, 
but the goods were auctioned on 13-2- 
1963 under the pretext that the same 
were of perishable nature, Rule 7 (e) of 
the Rules framed under the power con- 
ferred under Section 47 (1) (f) of the 
Act is reproduced below:— 

“(e) Perishable article unclaimed or 
not taken delivery of, will be disposed 
of by auction at owner’s risk and ex- 
pense by that station Master of the sta- 
tion at which they may be left after the 
expiry of 24 hours or earlier, if they 
are, or are likely to become, offensive”. 

This rule does not give power to the 
railway to auction the goods because 
neither it is the case of the defendant 
nor there is any finding or evidence to 
the effect that the goods were such which 
were likely to become offensive after ex- 
piry of 24 hours. Unless there was a 
finding or evidence to the effect that the 
goods were likely to become offensive, 
the provision of rule 7 (e) would not 
apply and the defendant had no power 
to auction the goods. Learned counsel 


. for the appellant placed reliance on a 


decision of the Kerala High Court in 
T. B. Muhamed v. Union of India, re- 
ported in AIR 1966 Ker 97. This case . 
also clearly lays down that rule 7 (e) 
will apply to the situation as mentioned 
above. While dealing with the validity of 
this rule the Kerala High Court itself 
held that if the goods were not such 
which were likely to become offensive, 
the railway could not have dealt with 
under rule 7 (e) and the source of power 
sought to be applied in’ such situation 
would be wholly against the rule mak- 
ing power ‘itself. While dealing with this 
question, the Kerala High Court has held 
as follows: | - 


“There can be no question, that quite . 


- apart from Sections. 55 and. 56,- rules -can 
. be .framed under Section .47 .(1) (£), pro- 
. viding: for the. terms, and conditions on 
.which goods may be warehoused. or -re-. 
_tained:.-Such rule may also provide.in- . 
-ter: alia, ~ for the: warehousing of goods 
. during the period of.one month, . during. 
-which time the. notice prescribed by Sec-- 
-ection 56. (1) may be- issued’ ‘If. in “the™ 
‘meantime, -goods -which...are~er. may -be 
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warehoused, have become or are likely 
to become “offensive”, the rules may 
provide for the disposal of such goods, 
Offensive goods are not to be detained 
in the warehouse until the formalities in 
Sections 55 and 56 are completed, en- 
dangering public health or safety, Ac- 
cordingly, Rule 7 (e) is framed, under 
which perishable articles, unclaimed cr 
not taken delivery of, are to be disposed 
of, if they are, or are likely to become, 
offensive, at any time after the expiry 
of twenty four hours after they are left 
at the railway station or even earlier 
as the situation demands. R. 7 (e) 
is in no way touched by the provisions 
for sale in Section 55 and Section 56, 
which do not relate to goods which have 
become or are likely to become effensive”, 

8. Apart from it, heading of Rule 7 is 
also very obvious that it applies to the 
goods which are unclaimed booked 
jgoods. In the present case, it is not in 
dispute that it was within the know- 
ledge of the defendant about the person 
who booked the goods, Hence also this 
‘rule will not apply. The only provision 
which was applicable was Section 56 cf 
the Act, in case the defendant was claim- 
jing that the owner of the goods is nct 
known. In that situation also the goods 
could be euctioned only after giving the 
owner reasonable time to remove the 
‘goods. . The defendant did not wait for 
the time given in the notice sent through 
the telegrem. This itself shows that the 
officers were in such a haste that they 
idid not like even to wait for reply of the 
telegram sent by them. The trial court 
took into consideration all the relevar.t 
circumstances, material facts and the evi- 
dence and thereafter held that the defer- 
dant caused misconduct and inordinate 
tdelay. . f RR 

9. Learned counsel for the respondeni, 
on the other hand, placed reliance on the 
decision o2 the Orissa High Court in 
Union of India v. Satyananda Rout, re- 
ported in AIR 1963 Orissa 17, wherein 
it has been held that even if the goods 
are of perishable nature, the railway 
has no power to sell the same unless a 
- notice has been given to the consigne», 
before such sale, 

10. In the present case, admittedly, ro 
notice of sale was given to the plaintiff 
respondent. As no notice was given hence 
also the sale was wholly illegal which i:- 
iself was a &ufficient circumstance to 
establish misconduct on the part of the 
railway administration. 

11. As regards the thitd contention of 
the learned counsel for the appellant, it 


Batashi v. Shyam Behari 


A.LR, 


has also no force, The trial court under 
issues Nos, § and 6 recorded an elaborate 
and categorical finding, Before the 
the lower appellate court the questions 
were only confined to the memo of 
appeal, No such ground has been raised 
in the memo of appeal and no such ques- 
tion was urged before the lower appel- 
late court, Apart from it, the judgmen# 
of the lower appellate court is a judg- 
ment of affirmance and it dealt with all 
those points which were raised befora 
the court, Apart from affirming the 
finding of the trial court, the lower ap- 
pellate court has also dealt in detail 
with ali the facts and questions of law 
and thereafter came to the conclusion 
that the plaintiff was entitled for tha 
damages claimed, 

12. The result is that this second ap- 
peal has no force and as such is here by 
dismissed with costs. Stay order, if 
any, shall stand discharged, ; 


Appeal dismissed, 
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Smt. Batashi and others, Appellants v. 
Shyam Behari and others, Respondents, 

Second Appeal No, 2510 of 1970, D/- 
30-1-1980.* č 

Hindu Law -~ Co-sharer — Land held 
by Co-sharers — A claiming to be son 
of dead co-sharer executing sale-deed in 
respect of share of deceased — Suit for 
eancellation of sale-deed by remaining 
co-sharer on ground that A had no right 
in land — Maintainable — (U. P. Zamin- 
dari Abolition and Land Reforms Act 
(1 of 1951), S. 171). 

A suit was filed by the co-sharer for 
cancellation of sale-deed executed by A 
claiming himself to be son of the dead 
eo-sharer, The cancellation was sought on 
the ground that the share of the deceas- 
ed was inherited by his married sister 
under Section 171 of the U. P, Zamindari 
Abolition and Land Reforms Act (1 of 
9951), i 

Held that, the suit by co-sharer was 
maintainable. Jt cannot be said that co- 
sharers could not object to the purchaser 
taking possession or getting his name - 
mutated in the share of another co-sha- 
rer. The co-sharers are entitled to occupy 


Against Judgment and decree of R. S, 
Mathur, Civil J., Etawah, D/- 22-7- 
1970. 
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each and every inch of the joint land and 
certainly any one of the co-sharers can 
take action against a person who claims 
any right in the joint property or pro- 
poses to occupy it. (Para :5) 


B. Dikshit, for Appellants; S. K. Sube- 
dar, S. N. Agarwal and R. S, Chauhan, 
for Respondents. ` 


JUDGMENT :— The present appeal 
has been filed by the plaintiffs against 
the judgment and decree passed by the 
courts below dismissing their suit. Three 
plaintifs filed the suit for cancellation of 
sale deed executed in favour of the re- 
spondent No, 1 by one Shiv Nath Singh. 
The admitted case of the parties is that 
the plaintiffs Nos. 2 and 3 and Ram Singh 
were co-tenure holders. Smt, Bhagwani 
inherited the property on death of Ram 
Singh as married sister under Sec. 171 
U. P. Zamindari Abolition and Land Re- 
forms Act, Both the courts below have 
given a finding of fact that appellant 
No, 1 Smt. Batashi had no right or title 
in the disputed land. On the other hand 
plaintiffs Ram Gopal. and  Chaturi are 
admitted to be co-tenure-holders with 
Ram Singh having equal shares. After 
death of Ram Singh his sister Smt. 
Bhagwani inherited his 1/3rd share under 
Section 171 U. P. Zamindari Abolition 
and Land Reforms Act. Shiv Nath Singh 
giving out to be son of Ham Singh ex- 
ecuted a sale-deed in respect of 1/3rd 
share in favour of respondent No. 1, 
main contesting defendant. Smt. Bhag- 
wani was also made a party who in law 
inherited the share of Ram Singh. She 
did not contest the suit ner was she ex- 
amined by any party. The courts below 
have dismissed the suit on the ground 
that plaintiff No, 1 was not the sister of 
Ram Singh, Their finding is a finding of 
fact and we need not. go into the same, 

2. Regarding the plaintiffs Nos. 2 and 


3, the courts below have held that Smt, 
Bhagwani could have objected to the sale 


deed but these persons who were mere 


co-tenants with her had no right to ob- 
fect. 


3. The learned counsel for the appel- 
lants argued that admittedly the plain- 
tiff-appellants Nos, 2 and., 3, were co- 
tenure holders and had a right to occupy 
each and every inch in the disputed pro- 
perty. It has been found by both the 
courts below that Shiv Nath Singh has 
no right or interest in the disputed land 
nor was he the Bhumidhar, Only a Bhu- 
midhar could transfer his share or right. 


Consequently the defendant No, 1, by. 


‘Batashi V. 
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transfer, in his favour could not get any 
right higher than that Shiv Nath Singh, 
his transferor, had. The learned counsel 


for the appellants argued that Section 41 


of the T. P. Act had no application to the 
instant case. i 

4. The learned counsel for the appel- 
lants raised 4 questions before me. The 
first question was that the relief of pos- 
session was not sought in the plaint and 
therefore the suit was not maintainable. 
Presumably this objection can be under 
Section 34 of the Specific Relief Act and 
no other section. The trial court disc- 
losed the said issue and held that no 
arguments were advanced by the defen- 
dant’s counsel ‘and therefore the suit was 
not barred by Section 34 of the Specific 
Relief Act. This finding has not been 
upset by the lower appellate court and 
I do not see any reason to set aside that 
finding. The 2nd Question raised by the 
learned: counsel was about his rights as 
a bona fide purchaser for value and 
claimed a relief under S. 41 of the T, P; 
Act. The trial court held that the defen- 
dant was a bona fide purchaser for value 
and the learned counsel for the respond- 
dents argued that this question was not 
urged by the appellants before the lower 
appellate court. On page 4 of the judg- 
ment of the lower appellate court I find 
that the question has been referred to as 
one of the questions involved in the case 
but it so seems that the lower appellate 
court did not apply its mind to that argu- 
ment, The sale deed is thus in respect 
of about 4 acres and is about total con- 
sideration of Rs. 200-/. There is nothing 
in evidence to suggest that any of the 
co-sharers instigated the defendant-re- 
spondent No. 1 to purchase the property, 
However, assuming Smt. Bhagwani by 
her silence so instigated the defendant 
No. 1 he could claim a relief against her, 
However, in the present case from paras. 
nos. 14 and 15 of the written statement 
it is clear that the defendant No. 1 fully 
knew the fact that Ram Singh was not 
the father of the executant Shiv Nath 
Singh and consequently there was no 
question of any misrepresentation by 
any one whatsoever nor was there any 
question of his believing such a repre- 
sentation, 


5. The. 3rd objection of the learned 
counsel for the respondents is that the 
co-sharers could not object.to the defen- 
dant No, 1 taking, possession or getting 
his name mutated in the share of another 
co-sharer. This argument is wholly de-ł 
void of force, The co-sharers are entitled 
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to occupy each and every inch of the- ` 


joint land and certainly any one of the 
co-sharers can take action against a 
person whc. claims any right in the joint 
property or proposes to occupy it. Under 
the circumstances the suit by co- 
sharers that is the appellants Nos. 1-and 
3 was maintainable and I reverse the 
finding of the court below on that ques- 
tion. 


6. The 4th question that has been 
argued by the learned counsel for the 
respondents. that the sale deed being 
void, the suit was not maintainable 
in civil court. The suit was filed in the 
year 1966. It has been found by the 
trial court that the suit was maintaina- 
bie in the civil court. There is yet ano- 
ther aspect of the case. Shiv Nath Singh, 
the transferor, has alleged himself to be 
son of Ram Singh in the sale deed, Ram 
Singh was a co-sharer and admittedly 
had a share in the property. Consequently 
it was necessary to get the sale deed can- 
celled and claim a declaration that Shiv 
Nath Singh had no such right. Under 
the circumstances I find that the judg- 
ment of the lower appellate court can- 
not be upheld and has to be reversed. 
The suit by the co-sharers that is the 
appellants Nos. 2 and 3 for a declara- 
tion was maintainable. 


7. The learned counsel for the appel- 
lants, however, argued that Shiv Nath 
Singh could transfer only such rights 
that he had. I have already found above 
that Shiv Nath Singh did not get any 
rights after death of Ram Singh. 
He was not a Bhumidhar of the land nor 
an heir of Ram Singh. Under the cir- 
cumstances the sale deed could not con- 
fer any right on the transferee. They 
could not claim any -right higher than 
that Shiv Nath Singh himself possessed. 


8. In the result the appeal is allowed. 
The judgment and decree passed by both 
the courts below is set aside and thz 
suit of the plaintiff is decreed with costs 
and the reliefs claimed by him in th: 
plaint are granted. The sale deed ex- 
ecuted by Shiv Nath Singh in respect of 
1/3rd share of the disputed land men- 


tioned in the plaint is cancelled and the . 


first relief claimed in the plaint is grant- 


ed. 
` Appeal allowed. 
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Prag Ice & Oil Mills, Firm, Aligarh, 
Appellant v. Union of India, Respondent, 

Second Appeal No,. 2969 of 1971, D/- 
30-1-1980.* 

Torts — Damages for negligence — Un- 
manned Railway level crossing — Tractor 
got stuck up between raiis and damaged: 
by on-coming train — Driver of tractor 
not giving any signal to driver of train 
running at slow speed — Railway is 
not responsible for damages. . 

The driver of the Plaintiffs tractor 
while attempting to cross the Railway 
line at an unmanned level crossing got 
his tractor stuck up between the rails 
and despite efforts of the driver and 
Conductor, the tractor could not be 
cleared from the railway tract before the 
arrival of the train with the result that the 
tractor was thrown off by the impact of the 
Railway Engine causing damage to the 
tractor, although the driver of the train 
had stopped it as quickly as he could 
in the circumstances. No effort was made 
by the tractor driver to give some signal 
to the train. The level crossing was away 
from any town or village. The road was 
not a busy one. The railway administra- 
tion had provided chains to be hung on 
each side and had also provided sign- 
boards on each side to warn the public of 
the danger of passing trains. The owner 
of the tractor filed a suit for damages. 
The damage caused to the tractor was of 
the plaintiff's own making. The railway 
administration was in no way liable for 
it. (Case law discussed). (Para 13) 


(ii) The land beneath the railway 
crossing is railway property and the 
public have a right to cross the railway 
line at the point where a level crossing 
is provided, but that does not necessarily 
imply a corrresponding obligation on the 
Railway to close all such level crossings 
by gates or other devices when a train 
passes that way. It is the duty of the 
public who use the road while crossing 
the Railway line to be on the look out 
for trains coming from either direction, 
The fact that a level crossing has been . 
provided with warning to the members. 
of the public of the danger of: coming | 
trains, is sufficient and the member of 
the public who crosses a railway line 
must do so’ at his own risk. | (Para 12) 


*Against judgment and decree of V. N. 
Misra, Dist. J. Kumaoun, Nainital 
D/- 12-8-1971.. me a ae 
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Cases, Referred : -Chronological Paras - 
AIR 1978 All 303 © - 18 
AIR 1976 All 85- “19 
AIR 1965 Pat 167 it 
AIR 1963 Assam 117 ` 10 
1931 All LJ 847: AIR 1931 All 740 |7 
JUDGMENT :— This is a plaintiff's 


second appeal in a suit for recovery of 
Rs. 11,000/- as damages. The suit was 
dismissed by both the courts below, 
Hence the second appeal. 


2. The plaintif owned a caterpillar 
type tractor which had chains instead of 
rubber wheels. The tractor was purchas- 
ed by it in the year 1946, for Rs. 45,000. 
The plaintiff has a farm in village Kichha 
and ahother in the adjcining locality 
known as Lakhimpur Blcek. According 
to the plaintiffs case tne tractor was 
on its way to its farm in the Lakhimpur 
Block. The gates of the railway level 
crossing were unlocked. There was no 
gateman present at that time and while 
the tractor was just about crossing the 
railway line, the Lucknow Kathgodam 
Express collided with it and threw it 


off at a distance of about 20 feet, caus- 


ing serious damage to the tractor. The 
plaintiff pleaded that the defendant Rail- 
way Administration was negligent in not 
making proper arrangements at the level 
crossing for the safety of the public and 
prevention of such accidents. According 
to the plaintiff the damage to its tractor 
was caused on account of the negligence, 
carelessness and misconduct of the ser- 
vants of the defendant Railway Admini- 
stration. Rs. 10,564/- were alleged to 
have been spent cn.repairs of the tractor 
including replacement of broken or 
damaged parts Rupees 5/- on notice and 
correspondence, and Rs. 429/- were 
claimed as damages on account of loss of 
business and interest. This made up 
the total claim of Rs. 11,000/-. 


3. According to the defendant Railway 
Administration, the level crossing was 
unmanned,. it always remained open and 
the passing trains were visible on either 
side of the railway line from a considera- 
ble distance: that the tractor driver at- 
tempted to cross. the railway line with- 
out taking due precautions that the 
tractor was not fitted with punch plates 
or steel sheets over the track, which must 
- be fitted. on -a caterpillar type tractor 
before crossing: a railway line, and that 
the tractor having got stuck up between 
‘the rails, it was -abandoned on the line 


~ and that is why. when the Lucknow Ko- - 
. passing .that - way. -. 


.thodam. Express was - 


. .Prag..Ice .&, Oil Mills v,.-Union of..India. , 


` tances the duty 
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on.the ‘morning of 15th.March 1957, tha 
tractor was thrown off by the impact of 
the. railway engine, although the driver 
of the train stopped it as quickly as he 
could under the circumstances, The ac- 
cident, it was pleaded by the defendant 
Railway Administration, was the result 
of the negligence of the driver of tha 
tractor who should have at least signal- 
led the train to stop, in the circum- 
stances, 

4. The trial court framed the ce 
ing three issues:— 

(1) Whether the accident was the 
result of gross negligence of the defen- 
dant, inasmuch as the Railway crossing 
was not closed? 

(2) Whether the driver of the tractor 
was negligent in crossing the Rly. track 
and the tractor had got stuck on the 
rails? If so, its effect? 


(3) To what amount of damage, if any, 


-is the plaintiff entitled? 


5. The trial court found on issue No. 1 
that the proximate cause of the accident 
was not any negligence of the servants 
of the Railway Administration but the 
negligence of the employees of the plain- 
tiff. The tractor had suddenly stopped 
on the railway track and could not be 
moved therefrom in spite of all the ef- 
forts made by the driver and the cleaner 
of the tractor, It was under the circums- 
of the driver of the 
tractor at least to have given some signal 
to get the train coming from Baheri 
side stopped. It was not the duty of the 
Railway Administration, under the 
Indian Railways Act, to provide gates 
on all level crossings, In the present 
case, the Railway Administration had 


. fixed two pillars each on both the sides 


of the level crossing, and although there 
was no gate, there was a chain hang- 
ing in between them to warn the public 
of the approach of the level crossing. 
There were also signboards on the road 
on both the sides of the level crossing 
to warn the -public of the approach of 
the level crossing. No further precau- 


.tion was needed to be taken by the rail- 


way administration to warn the public 
of the danger inherent in crossing the 
railway track. Further, the plaintiffs 
employees were -fully aware of the pass- 
ing of the trains on that level crossing 
and before. attempting to cross it, they 
ought to have seen the si 
to ascertain whether a train was -about 
to pass. The surrounding area was not 


so ‘developed as: to have imposed: an.ob-'- ’ 
administration. -~-~ 


ligation on the . railway. 


is in order . 


170. All, 


to man the level crossing with gates to 
be closed when a train was about to pass. 
In the result, the trial court answered 
the first issue in the negative against 
the plaintiff, and the second issue also 
against the plaintiff. In view of these 
findings the third issue was answered 
by saying that the plaintiff was not en- 
titled to any damages, and the suit was 
_ dismissed with costs. The lower appel- 
late court has affirmed these findings 
and the decree. As a fact, it has found 
that what actually happened was that 
while the tractor was crossing the rail- 
way line, its fuel system failed and iz 
got jammed and could not be cleared 
from the railway track before the arrival 
of the train. The tractor driver knew 
that the Lucknow-Kathgodam Express 
was due to pass that way when he at- 
tempted to cross the railway line. He 
made no efforts to stop the approaching 
train. However, the driver of the train 
took all possible steps to stop the train 
which was running at a slow speed, but 
could not prevent the collision, and the 
train stopped very near after throwing 
off the tractor, 


6. The facts found by the two. courts 
below could not be seriously disputed 
by the learned counsel for the appellant 
but he urged, on the basis of certain 
decisions, that it was the duty of the 
railway administration to provide a 
manned level crossing wherever a road 
crosses the railway track and if the 
railway administration does not do so 
‘or to take the necessary steps to close 
a level crossing, 
about to pass, it is guilty of negligence 
and must compensate any damage caus- 
ed to. the members of the public if they 
or their property are hit and damagec 
_ by a passing’ train. 


7. The first case relied upon by the 
learned counsel was Daya Shankar v, 
B. B. and C. I. Rly. Co. (1931 All. L. J. 
847). In that case the plaintiff was travell- 
ing in his car and finding the gates of 
level crossing open, he tried to cross 
the rails and while doing so the rail- 
way engine collided with his car and 
broke it. It was held that the plaintiff was 
not guilty of contributory negligence 
and that he was entitled to recover da- 
mages from the Railway Company. That 
was a case of a manned level crossing 
and the decisipn turned on the questior 
whether the plaintiff could be said te 
be guilty of contributory negligence 
when the gates, though provided at the 
‘level crossing, were open, and: the plain- 
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whenever a train is. 
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tiff might have been misled into think- 
ing that the line was safe for crossing. 


8. Another decision, which is also a 
case of a manned level crossing, relied 
upon by the learned counsel for the 
plaintiff appellant was that in Mata 
Prasad v, Union of India, (AIR 1978 All 
303) The aforesaid decision in Daya 
Shankar’s case was relied upon therein. 


9. In Imaman v, Union of India, (AIR 
1976 All 85), which was not a case of a 
level crossing a goods train was running 
at a high speed. “The deceased had pur- 
chased a ticket and was crossing the 
railway track as there was no over- 


bridge. The deceased was in a hurry to 
catch the train by which he had to travel. 
The driver of the goods train did not 
employ due care, caution and skill while 
driving it at a high speed and the rail- 
way staff did not issue any warning to 
the passengers of the approaching goods 
train. The facts of this case were entirely 
different and the decision therein has ‘no 
applicability to the facts of the present 
case, 


16. In Swarnalata v,': Union of India, 
{AIR 1963 Assam. 117), it was held that 
there is an obligation on the part of the 
railway administration to ensure that 
whenever the railway passes over a 
thoroughfare, adequate warning should 
be given to the public of the passing of 
the trains, at the time they pass, so that 
accidents may be avoided. This duty 
need not necessarily be a statutory duty. 
It is implied and inherent in the func- 
tion to be discharged by a railway ad- 
ministration in running the railways. In 
this case the railway line crossed a busy 
road at a point from where the in-coming 
trains were not visible due to houses and 
trees and the train could be seen only 
from the railway track itself, and while 
a lorry was crossing the railway track 
its driver saw a coming train and speed- 
ed the lorry but the train hit the 
rear portion of the lorry causing damage 
thereto. On these facts, it was held that 
the lorry driver took all.the necessary 
precautions and was not guilty of con- 
tributory negligence, Indeed; all that he 
could do was to clear the lorry off the 
track when he saw the train coming but 
did not succeed in the attempt. 


` 11. Ramesh v. Union of India, (AIR > 
1965 Pat 167), was also a case of a rail- 
way line crossing a busy road at a point 
from where the in-coming train was not 
visible until the passerby was on the 
railway track itself. 
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12, The question which really arises 
in the present case is whether the reil- 
way administration was bound in law to 
provide a manned level crossing with 
gates at the place in question and to see 
to it that the gates were closed whenever 
a train is about to pass on the railway 
line. The level crossing in question was 
away from any village or town. Thare 
was no indication anywhere that the read 
was a busy one, The railway administra- 
tion had provided chains to be hung by 
the two pillars on each side and had also 
provided signboards on the road on each 
of the two sides of the railway line to 
warn the public of the danger of pass.ng 
trains. It has not been suggested taat 
there was any statutory duty on the rail- 
way administration to man all the level 
crossings. Railway tracks cover vast di- 
stances in our country end anyone ean 
eross the railway line wherever he likes, 
of course, apart from the areas close to 
busy railway stations, The place whare 
a road crosses a railway line or, in other 
‘words, the land beneath the railway 
‘crossing is railway property, the public 
‘have a right to cross the railway line at 
the point where a level crossing is pro- 
vided, whether on foot or on a convey- 
lance, But that does not necessarily 
‘imply a corresponding obligation on -he 
[railway administration to close all such 
Ilevel crossings by gates or such otfier 
devices, when a train passes that way. 
‘That would be placing an impossidle 
lburden on the railway administrat.on 
and if it was necessary in law, the Ind.an 
Railways Act would have taken care of 
that. Under the circumstances, it is -he 
\duty of every member of the pub.ic, 
who uses a road while crossing a reil- 
way line, to be on the look out for trans 
lcoming from either direction. 
eet a level crossing is provided with 
ample warning to the members of the 
public of the danger .of coming trains is, 
in my opinion, sufficient, and any mem- 
iber of the public who crosses a railway 
‘line must do so at his own risk. The 
very fact that a railway line is there is 
sufficient to warn him of the danger n- 
herent in crossing it. The railway admin- 
istration does not invite the members of 
the public to cross the railway lines, It 
only suffers their doing so at places spe- 
cially earmarked for the purpose by pzo- 
viding level crossings, 
that railway administration had prov-d- 
ed chains on the pillars on both sides of 
the railway track, indicates that the -n- 





. tention was to keep the chains hung all 
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. The fact. 


Indeed, the fact . 
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the time, and any one wishing to cross 
the railway track at that place could do 
so after removing the chains and then 
replacing them after having crossed the 
railway track, It was not the duty of 
the railway administration to have pro- 
vided a man to do so all the 24 hours. 


13. Moreover, on the facts found, the 
tractor did get stuck up on the railway 
track itself while . crossing it, Whether 
it got stuck up on account of the want 
of steel plates or on account of failure 
of its fuel system, is not very relevant, 
The relevant thing is that the tractor got 
stuck up on the railway track at that 
time. The plaintiff had no business to 
leave the tractor there. Indeed, it was 
the duty of the plaintiff to have removed 
the tractor as soon as possible and to 
warn all approaching trains of the dan- 
ger on account of the sticking up of 
tractor at that place. It was lucky that 
the Lucknow-Kathgodam Express, which 
passed that way, was running at a slow 
speed and did not, therefore, get derail- 
ed on account of the impact of the col- 
lision ` with the tractor, The damage 
caused to the tractor was the plaintiff's 
own doing. The railway administration 
was in no way, liable for it. 


- 14. The appeal fails: and is dismissed 
Appeal dismissed, 





_ AIR 1980 ALLAHABAD 171 
K. M., DAYAL, J, 

Faqir Ram, Appellant v, 
another, Respondents, 

Second Appeal No, 3479 of 1968, D/- 
18-1-1980.* 

(A) Easements Act (1882), S. 15 — 
Easement of light — Tenant cannot ac- 
quire the right against landlord — Ser- | 
vient heritage held by landlord — Sub- 


Failu and 


sequent sale of servient heritage — No. 


right would be acquired against pur- 
chaser till twenty years after sale — No 
injunction could be granted prior to 
completion of twenty years. AIR 1938 
All 293 and 1907 AC 425 and AIR 1914 
PC 45, Rel. on, ‘(Paras 2, 4) 

(B) Civil P. C. (1908), O. 22, R. 11 — 
Abatement of appeal — Death of one of 
the two respondents — Respondents sued 
in the capacity of joint owners who were 


Against judgment and decree of G. D. 
Dube, ist Addl, Civil J., Varanasi, D/- 
93-11-1968. 


BX/CX/A792/80/JDD 


= 
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' father .and son. — Omission. to bring 
legal representatives on record on death 
of father — Would not abate. the appeal. 
AIR 1963 All 391, Dist, (Para 5) 
Cases Referred ; Chronological lie 
AIR 1963 All 391 
AIR 1938 All 293: 1938 All LJ 436 rE) 2 
(1914) 12 Al LJ 1166: AIR 1914 PC 45 3 
1907 AC 425: 76 LJ Ch 660, Morgan Vs 

Fear 2 

R. N. Singh, for Appellant; Sankatha 
Rai, for Respondents. 

ORDER :— The present second appeal 
has been filed by the plaintiff against the 
judgment amd decree passed by the lower 
appellate ccurt dismissing his suit for in- 
junction against the defendant-respon~ 
dents, The defendant-respondents were 
constructing a wall of their house ad- 
joining the portion of the plaintiff, 
whereupon the plaintiff filed the suit 
claiming.....injunction against the defen- 
dant-respontents that they could not 
raise the wall as some windows of his 
will be clesed. The defendant-respon- 
dents claimed that the property of 
the plaintifi and the defendant, both be- 
long to the same person and the plaintiff 
and the defendants were the tenants of 
the land on which their: constructions 
stood. The land belonged to Raja Ausan- 
ganj and they were paying ‘parjawati’ to 
the landlord Raja Ausanganj. The defen- 
dants has purchased his house in the 
year 1963 nd till that time that belong- 

` ed to the Zandlord. 


1-A. The trial court framed issue 
No. 1 as under: 


Fagir. Ram 


1. Whether the windows in suit were 
more than 20 years old as alleged by the 


plaintiff? Ii so, whether the plaintiff has. 


acquired am easementary right or light 

and air from the said windows by pre- 

scription and by way of necessity?” 

_ 2. The rial court decided the issue 
without giving any finding whether the 

easement of light and air was being en- 


joyed :by way of necessity and merely. 


held that the plaintiff was enjoying such 
right for more than 20 years. The case 
. was, thereafter, remanded by the lower 
appellate court and after remand, the 
case was again decided on 6-4-1967..The 
lower appellaté court, thereafter, allow- 


- ed the appeal and dismissed the suit, - 

* > holding that as the ‘defendants’ land and 
the plaintiff’s land bélonged to the ‘same- 

` owner ‘at least till 1963 and the plaintiff - 


was still 'a tenant of the: land" over-.which 
‘his house’ was ‘constructed, he ‘could: not 


have’ ‘presctibed any “yights -OË easement + “Abbas..Khan... In’.that-:case: it was hag, 


v: Falu- - 
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` against his own landlord, It did not enter . 


into the question whether any right was 
‘acquired as an easement of necessity or 


whether the plaintiffs effected construc- - 


tions could be rendered useless by the 
closure of the window. Learned counsel 
for the appellants has relied upon a case 
reported in AIR 1938 All 293 (FB), Ab- 
dul Rasheed v. Brahma Saran, That case 
related to a right of way and it was ob- 
served therein that in regard to the 
easement of light, Section 15 paragraph 1 
of the Easements Act would apply. In 
that case relying upon a case Morgan v. 
Fear reported in 1907 AC 425 it was 
held, that one termor can acquire such 
an easement against another termor 
when there is same reversioner for both, 
‘St was pointed out that easement of 
light was an exception to the general 
rule that one tenant of an owner of land 
cannot acquire an easement against an- 
other tenant cf the same owner.” This 
ease does not hold that the plaintiff who 
was a tenant of Raja Ausanganj, could 
have prescribed any right against his 
landlord. The defendant entered the 
scene in the year 1963 and the plaintiff 
could have acquired any right only after 
his enjoyment for more than 20 years 
efter 1963, 


3. There is yet another aspect of the 
„case. In the leading case of P.C. E. Paul 
v. William Robson (1914) 12 All LJ 1166, 
their Lordships of Privy Council laid 
down the following principles of law. 

“(1) The owner of a dominant tene- 
ment does not: obtain by his easement a 
right to all the light he has enjoyed dur- 
ing the period of prescription. He obtains 
a right to only that much of it as will 
be sufficient for the purposes of inhabi- 
tancy and ordinary business, 


(2) The easement acquired by ancien? 
light is not infringed unless the act done 
amounts to a nuisance.” 


4. In the instant case, there is no prooi 
that the constructions complained . ct 
amounted to nuisance or that the. por- 
tions affected by the portion had become 
useless, Under the circumstances, 
suit . for. iteenes could not be main- 
tainable. 


the}, 


> 5. Learned counsel for the: deans. 


. dent, . however, 


his heirs- and, .therefore, 


contended that the re- . 
spondent ..No.. 1 ‘Failu, had expired: and.. 
mo steps.had been taken for impleading . 
_ the - appeal . 

stands abated. He relied upon a case re--: 
ported. in: AIR 1963 -AH 391:- Rafuwa. Ma 


P3 
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that ordinarily all the: heirs and legal. re- 
presentatives of' a deceased party should 
- be brought on record and only in excep- 
tional circumstances, where either under 
the law or ordèr of the court some of the 
heirs are entitled to represent the entire 
body of the legal representatives or the 
estate of the deceased, otherwise the suit 
or appeal abates, That case might have 
been good as far as the facis of that case 
were concerned. But the facts of the pre- 
sent case are very differert. The defen- 
dant-respondent No. 1, Failu, is father 
of the defendant-respondent No. 2, 
Nasirullah. Nasirullah is certainly one of 
the heirs of Failu. There is nothing on 
record to suggest that Failu had left any 
other heir except his son, the respondent 
No, 2. Even assuming for the sake of 
argument, if there were other heirs, this 
case: cannot be affected and the appeal 
will not abate. According to Para 18 of 
the written’ statement and the averments 
in the amended plaint, .the defendants 
Nasirullah and Failu -jointly purchased 
the disputed property by a sale-deed 
dated 16th July, 1963. They were joint- 
owners, Even if one of the joint-owners 
was dead the survivor can represent the 
entire estate, Therefore, I hold that the 
present appeal is not to ebate on death 
of Failu, 

: 6.. However, as per my findings above, 
the plaintiff was not entitled to any in- 
junction against the defendants nor was 
he entitled to the entire air and light 
that could be available to him from the 
disputed -windows. t 

7. In the result, the appeal fails ad 
is. hereby dismissed. There will be no 
order as to costs. 

Appeal dismissed. 
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- Babool Singh, Petitioner v. State of 
U.. P. and others, Responcențs. _ 
Civil Mise. Writ-Petn. No. 2341 of 


1978,. D/- 7-1-1980. 


(A) U. P. Imposition of Coiling on: 


Land Holdings Act (1 of 1961), See. 6 — 
Surplus area —— Determination: 
Abadi land is not land as- defined in the 
- Act and cannot be taken into: account, ~~ 


"(By U. - P. Imposition of: Ceiling ‘on 


: Land: Holdings Act> (1 - of . DeD Sec- Asan Bed 
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Babool Singh v. State ~: 
tions: 3 (7): and 5 —: Ceiling area — De- 


OF — 


y shall bear their own ‘costs. ' sa 
(Para 3) >œ 
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termination — Claim of land . by -land © 
holder for minor daughters by alleging 
that they are: unmarried — Cannot be 


disallowed only on ground of custom of 
early marriages amongst villagers with- 
out adducing rebuttal evidence, (Para 2) 


H. S. N. Tripathi, for Petitioner. 


ORDER :— In this petition directed 
against order passed by 6th -Additional 
District Judge the question that survives 
for consideration is whether appellate 
authority was justified in rejecting claim 
of petitioner in respect of three minor 
unmarried daughters and whether land 
which was abadi could be taken into ac- 
count for consideration of surplus land 
under U. P., Imposition of Ceiling on 
Land Holdings Act. 

2. The appellate authority found that 
all the ‘three daughters of petitioner 
were minors and it was claimed on his 
behalf that they were unmarried. In 
rebuttal the State does not appear to 
have led any evidence. He disallowed the 
claim of petitioner only because it is not 
uncommon to find early marriage 


amongst villagers, It may be that early} 


marriages may be taking place in vil- 
lages but that is no ground for drawing 
an inference that petitioner’s daughters 
were married during minority. It was.to 
be decided on. evidence on record. If the 
petitioner stated that his daughters were 


unmarried .it was- for the State to esta=| 


blish whether these daughters were mar- 
ried or, unmarried. The revising autho- 
rity therefore committed an error in re- 
cording finding that the daughters of pe- 


` fitioners were married without referring 


to any evidence on record. 


3. As regards abadi it need not be em- 
phasised that an abadi is not land as de- 
fined in Ceiling Act and if it is not land 
it could not be taken into account for 
determining -surplus area, The exemption 


granted under Section 6 is for house. 


standing on land, that is, land which is 
bhumidhari or sirdari, It therefore could 


‘not be a ground for rejecting claim of 
petitioner on this ground. 


4. ‘In the result this petition succeeds 
and is allowed. The order passed by Ad- 
ditional District Judge is set aside. He 
shall decide: the appeal in the light ‘of 
observations made’ ‘above, The ' parties 


po A 


E oa 


EOE : ‘Petition alowed. 


£74 All, 


AIE 1989 ALLAHABAD 174 
DEOKI NANDAN, J. _ 
Smt, Ama Devi, Appellant v. Bachan 
Singh and another, Respondents, 


First Appeal No. 286 of 1976, D/- 9-1- 
1980.* 


(A) Hindu Marriage Act (1955), S. 11 
=- Who can apply. 


Section 11 specifically enables either 


party to the marriage to have it declar- 
ed null and void by a decree of nullity, 
against the other party, It does not con- 
fine the right to present a- petition 
thereunde> to the aggrieved party alone, 
On the other hand, it expressly confers 
the right to sue either party to a mar- 
riage which contravenes any of the con- 
ditions of clauses (i), (iv) and (v) of Sec- 
tion 5. (Para 43) 

(B) Hindu Marriage Act (1955), Ss, 11 
and 23 (1) (d) — Petition under S. 11 — 
Unnecessary or improper delay in pre- 
senting — Petition not liable to be dis- 
missed. (Limitation Act (1963), S. 29 (3))}. 

The Limitation Act, 1963 does not ap- 
ply to a snit or proceeding under the law 
relating te marriage and divorce, vice 
Section 2€ (3) thereof, (Para 6) 


A petition by wife under Section 11 fot 
declaring her marriage with respondent 
No. 1 void on the ground that respor:- 
dent 1 had already married with respor- 
dent 2 was presented four years after 
her marriage. The allegation was that 
the respor.dent 1 after living with her 
for about 10 months left her and began 
to live with respondent 2. 


Held, that in the circumstances of the 
case, it could not be said that the period 
of less than three years which elapsed 
between the petitioner’s 1st visit to the 
first respondent’s place and the presen- 
tation of tne petition, was so long or un- 
reasonably long as to disentitle her to 
the relief on the ground of laches, as 
‘contemplated by Section 23 (1) (d) of the 


Act. Hence the petition could not be dis- 


missed on ground of unreasonable delay. 
(Para € 


Dicta :— In fact the grounds on which 
a petition for declaring a marriage to bz 
null and void, may be filed under Sec- 
tion 11 of the Hindu Marriage Act, arz 
such that no amount of delay could be 
said to be sufficient to dissentitle a peti- 





*From judgment and order of N., N. 
Chadha, Dist. J., Tehri Garhwal. D/- 
8-5-1976. 
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tioner to relief thereunder, in spite of 
the generality of the provisions of cl, (d) 
of Section 23 (1) of the Act. (Para 6) 

(C) Evidence Act (1872), Ss. 35 and 74 
~ Public document — Certified extracts 
from electoral roll and family register — 
Presumption as to — Rebuttal — Onus. 


Certified extracts from the. electoral 
roll and the family register of a villaga 
which are public documents are admis- 
sible in evidence to prove their contents, 
The entries made therein are presump- 
tive evidence of what they recorded until 
disproved by satisfactory evidence to the 
contrary. The burden is on the other 
party to prove that the entries were in- 
correct. (Para 9) 


(D) Hindu Marriage Act (1955), Ss, 11 
and 23 (1) (d) — Wife’s petition to de- 
clare her marriage with respondent 1, 
void under S. 5 (i) as respondent 1 had 
previously married with respondent 2 
with whom he was living — Petitioner’s 
allegation that she had also married 
thrice before —— If disentitles her to a 
decree. 


Held, the petitioner having proved by 
positive evidence that the first respon- 
dent already had a married wife living 
in the person of respondent 2 was en- 
titled to a decree declaring it as null and 
void. It could not be said that the peti- 
tioner was taking any advantage of her 
own wrong, for the petitioner’s allegation 
that she was already married thrice be- 
fore, had been denied by the first re- 
spondent, which meant that even if it 
were a fact that the petitioner had three 
husbands of previous marriages living 
when the first respondent married her, 
the first respondent was not at all ag- 
grieved by that fact. (Paras 13, 14) 


Shanti Swarup Bhatnagar, for Appel- 
Iant; S. N. Doval, for Respondents, 


JUDGMENT :— This is a wife’s first 
appeal from a judgment dated 8th. May, 
1976 of the Court of the District Judge, 
Tehri Garhwal, dismissing her petition 
for declaring her marriage with the first 
respondent a nullity under: Section 11 of 
the Hindu Marriage Act on the ground 
that the first respondent was already 
married and had a wife living in the 
person of the second respondent, when 
he married the petitioner-appellant. 

2. The appellant’s case as set out in 
her petition which is dated 13th May, 
1974, was that the first respondent had 
married the second respondent some 10 
years ago and a daughter Kamla was 
born to them prior to Samvat 2025, that 
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is 1968-69, and they were living as hus- 
band and wife since long belore, It was 
then pleaded that the petitioner's father 
having died when she was about 7 or 8 
years old, that is, some 15-16 years be- 
fore the filing of the petition, and the pe- 
tioner’s mother having become a cripple 
some 10 years ago and being unable to 
look after her cultivation, she needed a 
Ghar Jawai, and with that intention the 
first respondent was taken by the peti- 
tioner’s mother as a Ghar Jawai, that is, 
as the petitioner’s husband who had to 
live at the petitioners place and look 
after the cultivation and maintain the 
petitioner, The first respondent was al- 
leged to have been taken as Ghar Jawai 
by the petitioner’s mother in Samvat 
2025 that is in the year 1968-69, but the 
first respondent lived with the petitioner 
for only about 10 months and that tco 
intermittently as a Ghar Jawai and left 
her thereafter for good, On these facts, 
the petitioner’s marriage with the first 
respondent was alleged to be void as the 


first respondent already hed a wife liv- . 


ing in the person of the second respon- 
dent with whom the first raspondent had 
continued to live after leaving the peti- 
tioner, and had even begotten two more 
children thereafter on the second respon- 
dent. By an amendment of the petition 
it was further claimed that even before 
the first respondent was kept as a Ghar 
Jawai by the petitioner’s mother, three 
more Ghar Jawais had been successively 
kept by the petitioner’s mother as the 
petitioner’s husbands and had one after 
the other left her, They were, however, 
all living, and on this ground also it was 
alleged that the petitioner’s ‘marriage 
with the first respondent was void, for 
contravening the condition against bj- 
gamy. 

3. In defence, “the two respondents 
pleaded that Smt, Purna Devi was not 
the wife of the first respondent, but was 
the wife of his brother Yudhvir Singh, 
and the children born of the second re- 
spondent were begotten on her by Yudh- 
vir Singh and not by the first respon- 
dent. The allegation of the petitioner’s 
earlier marriages with the three named 
persons in succession, was denied. In the 
alternative it was pleaded that even if 


it was assumed for the sake of argument ` 


that the second respondent was the wife 
of the first respondent, although that was 
denied as incorrect and felse, the peti- 
tioner was not entitled to any relief for 
having condoned the first respondent’s 
past conduct by voluntarily co-habiting 
with him. It was also pleaded that the 
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petition was liable to be dismissed on 
account of the inordinate delay in fil- 
ing it, .more than five years aftef the 
event, 


4. The following were the issues 
framed by the learned District Judge, 
who tried the suit: 

1, Did the opposite party No. 1 have 
opposite party No; 2 as his wife at the 
time of his marriage with the petitioner? 

2. Did the petitioner have a spouse liv- 
ing at the time of her marriage with op- 
posite party No. 1? 

3. Is the petition. unnecessarily de- 
layed? If so its effect? 

4. To what relief if any is the peti- 
tioner entitled? : , 

5. On the first issue, the learned Dis- 
frict Judge found that the petitioner 
had failed'to establish that the first re- 
spondent Bachan Singh was married to 
the second respondent Purna Devi; on 
the second issue, that the petitioner had 
also failed to establish that she had 
spouse living at the time of her marriage 
with the first respondent Bachan Singh, 
and that at any rate she could not be 
allowed to take advantage of her own 
wrong; on the third issue, that the peti- 
tion was unnecessarily delayed and by 
her act of living and co-habiting with 
the first respondent Bachan Singh, she 
had condoned his guilt, if any; and on 
issue No. 4, that the petitioner was not 
entitled to any relief. In the result the 
learned District Judge dismissed the pe- 
tition with costs, 


6. The primary ground on which the 
petition was founded was contravention 
of the rule against bigamy, prescribed by 
clause (i) of Section 5 of the Act. Under 
Section 11 of the Hindu Marriage Act, 
1955, any marriage solemnised after the 
commencement of the Act, “shall be null 
and void and may on the petition pre- 
sented by either party thereto, against — 
the other party be so declared by a 
decree of nullity if it contravened any 
of the conditions specified in clauses (i), 
(iv) and (v) of Section 5.” The condition 
for a valid marriage prescribed by Sec- 
tion 5 (i), is that “neither party has a 
spouse living at the time of the marri- 
age.” Section 11 specifically enables ei- 






petition thereunder to the aggrieved 
party alone. On the other hand, it ex- 
pressly confers the right to sue 
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either party to a marriage which contra- 
venes any of the conditions of clause (i), 
(iv) and (v) of Section 5. In so far as 
the allegation on which the petition was 
originally founded, is concerned namely, 
the allegation that the respondent Bachan 
Singh had a spouse living in the person 
of the respondent Smt. Purna Devi at 
the time >f the marriage in question, 
there could be no question of applying 
the provisions of cl. (a) of sub-section (1) 
of Section 23. The learned District Judge 
has applied that provision in the context 
‘of the allegation subsequently made by 
amendment of the petition, namely, that 
the petitioner had been married to three 
other persons in succession before the 
marriage in question, and all the three 
of them were living. Apart from the 
question whether this allegation was true 
or untrue, it is difficult to say that the 
petitioner was the wrong-doer in allow- 
ing her mother to take respondent Ba- 
chan Singh as a Ghar Jawai, in spite of 
the fact that three Ghar Jawais taken 
earlier in succession one after the other 
were living at the time when Bachan 
' Singh was taken as a Ghar Jawai. The 
petitioner would, if her allegations are 
true, appear to be more sinned against 
than a sinner, a victim of the customs of 
the society in which she lived, The pro- 
visions of the Hindu Marriage Act are 
uniformly applicable to all Hindus 
throughout the length and breadth of 
India, practising as they did a confusing 
variety of customary law relating to 
_ marriage and family relations. The peti- 
tioner happens to belong to a village in 
the district of Uttar Kashi which form- 
ed part of Tehri before its merger. Tke 
people there were practising their own 
system of customary laws relating to 
marriage and family relations. The cus- 
tom of taking a Ghar Jawai was preva- 
lent in that area. The petitioner’s mar- 
riage with the first respondent was also 
contracted in that form and it cannot ke 
said that either party to the marrjag? 
could have, according to their notions of 
morality, felt that the petitioner was 
committing any wrong in having a fourth 
husband: taken in that form were alive. 
{ am, therefore, unable to agree with the 
learned ‘District Judge when he held that 
the petitioner could not be allowed to 
-Jeontend that the marriage in question 
was a nullity on the ground that she had 


three husbands living when it was: con- ` 
tracted, Nor am. I able to agree with the - 


learned District Judge that the petition 


lwas ‘liable. to be dismissed-on the’ ground - 


‘tof unnecessary délay in ~ instituting. -it 
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they would only be defeating the- policy: 


ALR. . 
The Limitation Act, 1963 does not. apply 


. fo a suit or proceeding under the law, 


relating to marriage and divorce, vide} 
Section 29 (3) thereof. The question, 
which arises: under clause (d) of sub-sec- 
tion (1) of Section 23 of the Hindu Mar-. 
‘riage Act is whether the delay in tha 
presentation of the petition is such as 
fo lead to the inference that the peti- 
tioner was guilty of laches or acquies- 
cence is as to disentitle him or her to 
the relief claimed. The respondents were 
in no way prejudiced by whatever delay 
there was in presenting the petition after 
the first respondent left the petitioner 
and started living separately. The peti- 
tioner’s marriage with the first respon- 
dent was contracted in Samvat 2025 
which is equivalent to the year 1968-69, 
The first respondent is said to have lived 
with the petitioner for 10 months after 
fhe marriage. That brings us to the Sam- 
vat 2026, that is the year 1969-70. In 
her statement on oath which was record- 
ed on 30th October, 1975 the petitioner 


. Stated that she had gone to the first re- 


spondent’s place some four years ago in 
the month of Paush to ask him to go 
to her place and arrange for the plough- 
ing of the fields, That might have been 
some time in December, 1971. The peti- 
tion was filed on 14th May, 1974. That 
was less than 3 years since her alleged’ 
visit to the first respondent’s place. It, 
cannot be said that the period of less} 
than three years which elapsed between! 
the petitioner’s last visit to the first re-: 
spondent’s place and the presentation of | 
the petition, was so long or unreasonably’ 
Iong as to disentitle her to the relief on 
the ground of laches, Indeed the} 
grounds on which a petition for declar- 
ing a marriage to be null and void may 
be filed under Section 11 of the Hindu 
Marriage Act, are such that no amount 
of delay could be said to be sufficient to 
disentitle a petitioner to relief there- 
under, in spite of the generality of the 
provisions of clause (d) of Section 23 (1) 
of the Act. The policy of the law is 
that a marriage solemnised in contraven- 
tion of any of the conditions prescribed 
by cls. (i), (iv) and (v) of Section 5 of}: 
the Act is null and void, The parties to 
such a marriage may not institute a peti-|' 
tion, and by not instituting the petition{:. 
of the law, for no person other than aj’ 
party to such a marriage has been given\ / 
a right to have.it declared to be null! 





and: void. Under the circumstances if conel-: 
of: ‘the’ parties. does file-a - petition ‘for|-. 
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having the marriage declared null and 
void under Section 11 of the Act, he or 
she only does something to further the 
policy of the law, and I do not think 
that such a petition could properly be dis- 
missed on the ground of unnecessary or 
improper delay, for by doing as instead. 
of advancing the policy of the law, the 
court would be defeating it. I, therefore, 
disagree with the view ot the learned 
District Judge that the petition was li- 


able to be dismissed on the ground of: 


unreasonable delay. 


7-8. On the merits, the allegations in 
the case are rather unusual. 


was already married to the second re- 
spondent when the marriage in question 
was contracted, In support she examined 
herself as P. W. 1, and Surendra Singh 
as P. W. 2, and produced extracts from 
the electoral roll for the year 1973, and 


the Pariwar Register of the Nyaya Pan-. 


chayat of the village concerned, vide. 
Exts. I and II, which show that the 2nd 
respondent Purna Devi is the wife of 
the first respondent Bachan Singh and 
that Kamal Dei, Bijendra Singh and Bi- 
jender Dei were their chidren, Of course 
the names and parentage of the children 
appear only in the extract from the Pari- 
war register, Ex, II. The respondents’ 
case was that Purna Devi was the wife 
of Bachan Singh’s elder brother Yudhvir 


Singh, and that the children were also ~ 


his children, The respondents examined 
Purna Devi, the second respondent as 
D. W. 1, Kalam Singh as D. W. 2, Sheo 
Saran Sharma as D. W. 3, and Bachan 
Singh, the first respondent, as D. W. 4. 
They had produced a certificate from the 
Pradhan of the Gaon Sabha, but that 
was not proved and was consequently 
not admitted in evidence, vide, trial 
court’s order dated 22nd April, 1976. 


[After narrating the evidence di- 
rected by the trial court, the judgments 
proceeded.] 


` 9; -Having perused the entire evidence 
on the record, I am unable to agree with 
the findings of the trial court. Purna 
Devi was shown to be the married wife 
of Bachan Singh in the extract from the 
electoral roll and the family register of 


the village. The extract of the family re-. 
gister of the villages also showed that . 


the father of her three children was Ba- 
chan Singh. The trial court was in error 
in thinking that the entries in the family 
register had to be proved by evidence 
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. proved. its contents. 


The peti- . 
tioner alleged that the first respondent - 


. before the petitioner’s 
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aliunde. The family register was a pub-, 
lic document. The entries made therein 
were proved by the certified copy of the 
extract, vide, Ext. Il The document) 
The entries were 
presumptive evidence of what they re-/ 
corded, until disproved by satisfactory 
evidence to the contrary. The burden 
was on the respondents to prove that 
the entries were incorrect. The same ap- 
plies to the certified copy of the extract 
from the electoral roll, Ext. I. 

10. The best evidence of the fact in. 


" issue, whether Purna Devi was the wife 


of Bachan Singh or of his brother Yudh- 
vir Singh was obviously the evidence of 
a person who had been present at Purna 
Devi’s marriage. Sheo Saran (D. W. 3) 
claimed to be such a person, and not 
only this, he claimed to have officiated 
at the marriage, but his evidence has 
been found to be unacceptable by the: 
trial court. (After narrating his evidence 
his Lordship proceeded :) i 

It is obvious that the witness was not 
stating the truth when he stated that 
he had officiated at the marriage of 
Yudhvir Singh. It follows that no reli- 
ance can be placed on his statement that 
he officiated at the marriage of Yudhvir 
Singh with Purna Devi. 

11-12. The effect of having produced 
such a witness on the respondent’s case, 
is, in my opinion fatal, for, as. observed 
above, the extracts from the electoral 
roll and the Pariwar register were pre- 
sumptive evidence of the fact that 
Purna Devi was the wife of Bachan 
Singh that could be rebutted only by 
positive evidence of a reliable character. 


(After discussion of evidence of other 
defence witnesses, his Lordship proceeded 
further :) 

13. I, therefore, find it proved by the 
extract from the electoral roll, Ext. and 
the extract from the Pariwar register, 
Ext. II, coupled with the evidence of the 
petitioner who appeared as P. W. 1 and 
her witness Surendra Singh, P. W. 2, 
that the second respondent Purna Devi 
was the wife of the first respondent Ba- 
chan Singh and that they were married 
marriage _ with 
the first respondent. This leads to the 
further .inference. that the first respon- 
dent already had a wife living in the 
person of the second respondent Purna 
Devi when he married the petitioner, and 


, his marriage with the petitioner was ac- 


cordingly null and void under Section 11 
of the Hindu Marriage Act,: for- contra- 
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vention of the condition prescribed by 


clause (i) of Section 5 of that Act. 


14. In view of my aforesaid finding, 
it is not necessary for me to go into the 
other question whether the petitioner, had 
already been married thrice before, and 
if so whether any or all of her three 
previous husbands were also living when 
she was married with the first respon- 
dent, It may be added that in having the 
marriage declared null and void on the 


ground that the first respondent had a 


wife living when the petitioner was mar- 
ried to him, it cannot be said that the 
petitioner is taking any advantage of her 
own wrong, for the petitioner’s allegation 
that she was already married thrice be- 
fore, has been denied by the respondent, 
which means that even if it were a faci 
that the petitioner had three husbands 
of previous marriages living when the 
first respondent married her, the first re- 
spondent was not at all aggrieved b7 
that fact. It appears to me that the first 
respondent was interested more in tha 
petitioners mother’s property which cam 
to him as Ghar Jawai on marriage’ with 
the petitioner, rather than the peti- 
tioner’s person, i 


15. In the result’ the appeal succeeds 
and is allowed with costs. The marriage 
between the petitioner and the first re- 

. spondent is declared to be null and void 
and a decree of nullity shall follow, with 
costs throughout, which shall be payable 
by the first respondent alone, to the peti- 
tioner. Tke second respondent shall bear 
her own costs throughout, 

Appeal allowed, 
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Shiv Balak Singh and others, Appellants 
v. Ram Kishore and others, Respondens. 


Second Appeal No. 430 of 1961, Dy- 
2-1-1980.* , 
(A) Civil P, C. (1908), S . 100 — Plea 


based on new facts — Cannot be raised 
in second appeal for the first time. 
(Para 3) 
(B) T. P. Act (1882), S. 111 (g) and 
Limitation Act (1908), Sch. 1 Art. 139 — 
Forfeiture of tenancy — Surrender of 
possession essential — Absence of sur- 
render — No determination of tenancy ~ 


*Against judgment and decree of D. Ee 
Srivastava, 4th Addl. Civil J., Kanpz 
D/- 8-1-1960. 


BX/BX/A815/80/JDD 


Ram Kishore A.LR. 


Provisions of Art, 139 of Limitation Act 
would not apply. AI 1915 PC 96, Ref. 


(Para 12) _ 
Cases Referred : Chronologies] Paras 
AIR 1915 PC 95: 13 All LJ 991 il 


JUDGMENT :— This is a defendant’s 
second appeal arising out of a suit filed 
by the plaintiffs respondents for a decla- 
ration, recovery of possession in respect 
of the disputed house along with site and 
for recovery of Rs. 120/- as damages. 
The suit was decreed by the trial court 
on 7-11-1958, Against the said judgment 
an appeal was filed which was dismissed 
by the lower appellate court. on 
8th October, 1950. Against the said judg- 
ment the prasent appeal has ween filed 
in this court. 


2. Learned counsel for the appellants 
has raised only one contention before me 
that the suit is barred by limitation. In 
support of his submission he has relied 
upon Articles 139, 142 and 144 of the old 
Limitation Act of 1908 as the suit had 
been filed on 7th August, 1952, 

3. The facts relevant for deciding the 
present appeal are as follows: Amba Pra- 
sad Gupta, respondent No. 8 (who is now 
dead and his heirs have been brought on 
record) was permitted to prosecute the 
suit as sole plaintiff under Order 22, 
Rule 10, C. P. C. The predecessor in title 
of Amba Prasad Gupta was one Fakir 
Chand. The suit is in respect of a house, 
The defendants appellants claimed their 
rights through Bhagwan Din, who was 
the tenant cf Fakir Chand. . 

4, Fakir Chand filed suit No. 264 of 
1941 against Bhagwan Din for ejectment 
from the house. This’ suit was decreed 
by the trial court only for arrears of rent, 
Civil Appeal No. 75 of 1943 was filed by 
Fakir Chand which was allowed and the 
suit for ejectment against Bhagwan Din 
was also decreed. In execution of this 
decree vide execution case No. 165 of 
1949 the defendants appellants put ob- 
struction and resistance to the delivery 
of possession, In the said execution the 
executing court held that the defendants 
appellants were not liable to be ejected. 
In view of the order of the executing 
court the present suit was filed by the 
plaintiffs respondents for a declaration 
and recovery of possession of the house 
along with the site in suit. 

5. During the pendency of su 
No. 264 of 1941 against Bhagwan Din, 
Sheo Balak the defendant appellant filed 
suit No. 140 of 1943 against Ram Dei, 
widow of Bhagwan Din for ejectment. 
At that time suit No. 264 of 1841 was al- 
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ready pending, In pursuance of the 
decree which was collusively obtained by 
the defendants appellants against Ram 
Dei the defendants appellants entered 
into possession of the house, Since the 
decree in suit No. 140 of 1943 was passed 
on 14th December, 1943 it is clear that 
the defendants appellants came in pos- 
session of the property only after 14th 
December, 1943. - The instant suit was 
filed by the plaintiff respondent on 7th 
August, 1950. 

6. :From the facts as found by both 
the courts below it is clear that the de- 
fendants appellants are claiming through 
Bhagwan Din, who was the tenant of 
Fakir Chand, the predecessor-in-interest 
of the plaintiff respondent. They have 
failed to establish any independent right 
in the property in dispute, The question 
of limitation has, therefore, to be exa- 
mined in the light of these facts. 

7. In the trial court issue No. 8 was 
framed in regard to limitation which was 
to the following effect. 

“Whether the suit is: barred. by time 
under Article 142 of the Limitation Act?” 


8. The trial court decided this issue 
in favour of the plaintiffs respondents, 
In appeal before the lower appellate 
court the appellants raised the question 
of limitation only on the basis of Arti- 
cle 142 of the Limitation Act. No plea 
was raised in regard to Article 139 or 
Article 144 of the Limitation Act. So far 
as Article 144 of the Limitation Act is 
concerned the plea is that the defendants 
appellants had perfected their right by 
adverse ‘possession. This plea is essen- 
tially based. on fact and as such cannot 
be permitted to be raised for the first 
time at the second appellate stage. So 
far as Article 139 is concerned I am per- 
mitting the appellant fo raise the same 
as the appellants have confined their 
arguments only on the basis of the facts 
already on record. 

8. Article 139 of the ald Limitation 
Act is quoted below :— 

“By a landlord to 


recOver possession 
from a tenant, 


When the ten- 
aney is deter- 
mined ” 


Twelve 
years, 


10. Learned. counsel for the appel- 
lants has urged that in the instant case 
the tenancy was determined by virtue of 
Section 111, sub-clause (g) of the T. P, 
Act, when Mst. Maharajia executed a 
gift deed on 27th February, 1931, regis- 
tered on 2nd March, 1931. Mst. Maha- 
rajia was a tenant of the property in 
dispute before Bhagwan Din, Sec, 111, 
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sub-clause (g) of the T. P. Act provides 
that a lease of immoveable property de- 
termines by forfeiture in case the lessee 
renounces his character as such by set- 
ting up title in a third person or by 
claiming title in himself. Learned coun- 
sel has in this connection relied on Sec- 
tion 116 of the Evidence Act and urged 
that since the tenant Mst Maharajia had 
denied the title of the landlord her pos- 
session became adverse to Fakir Chand, 
the owner, the predecessor-in-interest of 
the plaintiff respondent. 


il. The effect of Section 116 of the 
Evidence Act was considered by the 
Privy Council in Bilas Kunwar v, Des- 
raj Ranjit Singh AIR 1915 PC 96 it was 
held by the Privy Council as follows :— 


“Section 116 of the Indian Evidence 
Act is perfectly clear on the point, and 
rests on the principle well established 
by many English cases, that a tenant 
who has been let into possession cannot 
deny his landlord’s title, howsoever de- 
fective it may be, so long as he has not 
openly restored possession by surrender 
to his landlord.” 


12. From the above dictum of the 
Privy Council it is, therefore, clear that 
the denial of title by Mst Maharajia 
could only have taken place when she 
had openly restored possession by sur- 
render to Fakir Chand. In the absence of 
surrender of possession it could not be 
taken that she had denied the title and 
accordingly there was forfeiture of te- 
nancy as provided by Section 111, sub- 
clause (g) of the T. P. Act, If the conten- 
tion of the learned counsel for the ap- 
pellants is accepted then serious conse- 
quences are likely to occur, A tenant 
in possession of the property ‘can unila- 
terally transfer rights in the property 
to third parties and then start asserting 
hostile title to the owner, This could not 
possibly be the intention of law. In the 
circumstances I am clearly of the opi- 
nion that unless the appellants had esta- 
blished as a fact that their predecessors- 
in-interest, who were merely tenants, had 
surrendered possession to the landlord no 
question of determination of the tenancy 
by forfeiture arose. In this view of the 
matter since the tenancy was not deter- 
mined the period of limitation did not 
commence as provided by Article 139 of 
the Limitation Act and‘as such the suit 
is clearly not barred under Article 139 
of the old Limitation Act. 


13. So far as Article 142 of the Limi- 
tation Act is concerned the period of 
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limitation prescribed for filing a suit fer 
possession is 12 years from the date of 
dispossession or dicontinuance. In the 
present case from the facts it is clear 
that the appellants could only have come 
into possession after 14th December, 1943 
when the suit was decreed against the 
widow of Bhagwan Din and they tock 
possession, The suit filed on 7th August, 
1950 was clearly within 12 years and as 
such the suit was not barred by time by 
virtue of Article 142 of the Limitatim 
Act. 

14. In the result I do not find any 
force in the arguments of the landlord — 
counsel’ for the appellants. There is, 
therefore, no merit in the appeal. 


15. The appeal is accordingly dismiss- 
ed but in the circumstances of the case 
I direct the parties to bear their own 
costs, 

Appeal dismissed, 
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Registration Act (1908), Section 49 — 
‘Collateral purpose’ — What is — That 
there was a partition or family arrange- 
ment by the deed could not be proved 
if it was unregistered — Oral evidence 
was also barred by Section 91 Evidence 
Act, (Evidence Act (1872), Section 91). 


“Collateral purpose” referred to under 
Section 49 Registration Act has a 
limited scope and meaning. The term 
would not permit the party to establish 
that the deed created or declared or as- 
signed or limited or extinguished a right 
to immovable property. Therefore a dezd 
treated either as Partnership Deed or 
‘ Family Arrangement needed to be regis- 
tered and an unregistered one could not 
be used even to prove that there was a 
partition and oral evidence regarding 
partition on the basis of such document 
could not be led as it was barred əy 
Section 91 Evidence Act. AIR 1976 SC 
807 Foll. (Paras 4 & 5) 


Cases Referred: Chronological Paras 


AIR 1976 SC 807 r 5 
AIR 1943 Mad 445 (FB) 7 
a A Sr ee 


*Against decree of Akhtar Husain, Addl. 
Dist. J., Agra, D/- 19-12-1963. 
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Ratan Lal v. Hari Shanker 


A.E R. 


Vinod Swaroop and B. P. Agarwal, 
for Appellants; Baleshwar Pd; R. P. 
Goyal; M. C. Gupta and A. N. Srivastava, 
for Respondents. 


JUDGMENT :— This is a second 
appeal by the plaintiffs. Plaintiffs suit 
for permanent injunction and in the 


alternative for partition of a house and 
mesne profit has been dismissed by both 
the courts below. The suit property js 
a Chabutra. The trial court after con- 
sidering the evidence on record held 
that the plaintiffs could not prove the 
alleged ancestral nature of the property 
or even its partition and the disputed 
Chabutra being allotted to their share. 
He also held that the plaintiffs were 
never in possession thereof and the de- 


-fendants had been in exclusive and ad- 


verse possession of the suit property. 
The trial court dismissed the suit, for 
the plaintiffs failed to prove their title 
and possessicn over the property in suit. 

2. The lower appellate court on an 
appraisal of the evidence on record and 


- after considering the contentions raised 


by the learned counsel for the plaintifis 
held that the plaintiffs could not prove 
that the suit property ever pertained to 
any joint ancestral house of the parties 
or that on a partition it was allotted to 
their exclusive share. They also failed 
to prove that they were in possession 
of the suit property. The court further 
found that the defendants’ evidence prov- 
ed that their ancestors had been. in ex- 
elusive and adverse possession over the 
suit property for a period more than 12 
years preceding the suit and had thus 
prescribed an absolute proprietary title. 
Consequently, the appeal was dismissed, 
and the judgment and decree of the tria) 
court was affirmed. 


3. Learned counsel for the appellants 
raised three contentions: Firstly; that the 
document cf partition Ex. 1 was not 
compulsorily registerable. He urged that 
this was a document executed in 1897, 
and provisions of the Registration Act, 
1908 had no application to it. The Regi- 
stration Act, 1908 did not come into play, 
but there were earlier Registration Acts 
of the year 1871 and 1877. It could not 
be shown that the provisions analogous 
to S. 49 of the Registration Act, 1908 
were not there in the previous Registra- 
tion Acts. This contention was never 


raised in the court below, and I find no 


merits in this contention. 

4. The second contention was that 
the partition deed, even-if it was notf- 
registered, could. certainly: be looked. intoj- 
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for a collateral purpose. This proposi- 
tion is correct that if a document is com- 
pulsorily registerable and has not been 
registered, it will be admissible in evi- 
dence only for a collateral purpose, but 
the collateral purpose has a limited scope 
and meaning. It cannot be used for the 
purpose of saying that the deed created 
or declared or assigned or limited or ex- 
tinguished a right to immovable proper- 
ty. If these could not be established by 
the collateral purpose, then in that event 
how could the document be used for 
showing that the property was partition- 
ed or that particular properties were 
given to the various parti2s in the par- 
tition. If the document was unregister- 
ed, then it could not be used for showing 


that is created, declared, assigned, limited . 


or.extinguished a right to immovable pro- 
perty. The term ‘collateral purpose’ 
would not permit the parzy to establish 
any of these acts from the deed. In my 
opinion, the contention that it would be 
used for collateral purpose does not ad- 
vance the case of the plaintiffs at all. It 
still falls short in proving that there was 
a partition between the parties. 


5. Learned counsel then contended that 
the deed could be treated to be a family 
arrangement and a family arrangement 
was not compulsorily 
contention, in my opinion, is not correct. 
The Supreme Court in the case of Kale 
v. Dy. Director of Consolidation, (AIR 
1976 SC 807), held that a family arrange- 
ment in case it is oral needs no registra- 
tion, but if the terms thereof were re- 
duced into writing, it became imperative 


to have the document registered and un- - 


less it was registered, it could not be 
looked into. The plea of family arrange- 
ment is sought to be derived from Ex- 
| hibit-1. That document is in writting. 
Even if it was treated to be a family 
arrangement, it required registration, 
and having not been regisiered, it could 
not be looked into for the purpose of 
showing it to be a family arrangement. 


6. The oral evidence regarding parti- 
tion. on the basis of this document, Ex. 1, 
could not be led, as it was barred by 
‘Section 91 of the Evidence Act. For the 
reasons indicated above, it is clear that 
the lower appellate court has rightly re- 
corded that the document Ex. 1 was in- 
admissible in evidence. The finding is 
correct and in accordance with law. 


_ 7. It was next contended by the learn- 
' ed counsel that the conclusion of the 
‘lower appellate court that the defendants 
"were in exclusive’ and adverse proprie- 
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tary possession was also vitiated because 
the principle of adverse possession would 
not be applicable in the case of a re- 
versioner, He cited a decision of the 
Full Bench of the Madras High Court in 
the case of P. Kanakamma v, B. Krish- 
namma, (AIR 1949 Mad 445), where it 
was observed that ‘ the possession of 
Andalmmal and her daughters was un- 
doubtedly adverse to Seethamma, but 
it was not adverse to the respondent as 
*the reversioner”’. I do not see how the 
principle laid down in the above case 
is applicable to the facts of the present 
case. There is no question of any rever- 
sioner in the present case. There were 
two parties in the suit. Each were claim- 
ing right on the Chabutra. The defen- 
dants claimed that they were in exclu- 
sive possession thereof. This possession 
of theirs has been accepted. The lower 
appellate court has found that their pos- 
session being possession for more than 
12 years, they had prescribed for them- 
selves an absolute proprietary title, I do 
not find any error of law in this conclu- 
sion. The finding arrived at by the lower 
appellate court is not vitiated by any error 
of law, either in the appreciation of the 
evidence or in the application of the 
principle of law. 

8. No other point was argued. I find no 
merits in this appeal. 

9. In the result, therefore, the appeal 
fails and is dismissed with costs. 

Appeal dismissed. 
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Food: Corporation of India, Appellant 
v. Kishan’ Lal Agarwal, Respondent. - 

F. A. F. O. No. 157 of 1979, D/- 20-11-. 
1979 * 

Aribtration Act (1940), Section 34 — 
Stay of proceeding — Relief refused in 
the absence of the required averment in 
the Application or proof regarding pre- 
condition. 

Party seeking stay of proceedings of 
a suit under Section 34 Arbitration Act 
should put forward his case of readiness 
and willingness both at the commence- 
ment of the proceedings and still willing 
and ready to do all things necessary for 
the proper conduct of the arbitration pro- 
ceedings in accordance with the rules 


*Against judgment and order of R. S. 
Pandey, Civil J., Pauri, D/- 15-12-1978. 


BX/CX/JA402/80/TVN © 


182 AI. 


and practice of the court failing which 
relief would be refused for non-satisfac- 
tion of the precondition under the sec- 
tion. In this case in the absence of any 
such averment in the application and 
want of evidence to the above effect tha 
application was held rightly rejected. 
AIR 1960 Bom 292 and AIR 1979 Pat 14 


Ref, (Paras 12 & 18) 
Cases Referred: Chronological Paras 
AIR 1979 Patna 14 12 
AIR 1975 SC 469 ` 4 
AIR 1974 Andh Pra 2708 | 7, 13 
AIR 1967 Mad 201 5, 11 
AIR 1960 Bom 292 5, 10 
AIR 1955 SC 53 9, 19 


V, K. S. Chowdhuary, for Appellant; 
K. C. Khuliya and M. S. Negi, for Re- 
spondent. 

H. N. SETH, J.:— This first appeal by 
Food Corporation of India is directed 
against the order of the Civil Judge, 
Pauri dated 15-12-78, refusing its prayer 
made under Section 34 of the Arbitra- 
tion Act for staying the proceedings in a 
suit filed by respondent Kishan Lal 
Agarwal, 


2. Plaintiff Kishan Lal, Agarwal car- 
ried on the business in the name and 
style of M/s Agarwal Mills at Kotdwara. 
According to him the defendant Food 
Corporation of India approached him for 
manufacturing ‘Bal Ahar’ (a high protein 
- Baby Food) and the plaintiff accepted 
‘the offer on terms and conditions in- 
corporated in the agreement executed by 
the parties on 26-10-1972. The period 
under the agreement was with the con- 
sent of the parties extended from time 
to time. The plaintiff continued to sup- 
ply the goods in accordance with the 
temrs of that agreement up to 28-2-76. 
According to Cl. 9 (6) of the said agree- 
ment, cards showing the Formula of Bal 
Ahar had to be deposited inside each 
bag and another card on which batch 
number and date of production had to 
be inscribed was to be attached externel- 
ly while stitching each gunny bag. .These 
cards had to be supplied to the plaintiff 
by the defendant. As the defendant fa‘l- 
ed to supply the said cards the plaintiff 
himself arranged for and provided these 
cards and in that connection he spent an 
amount of Rs. 3900/-. The plaintiff did 
not supply the cards gratuitously and as 
the defendant received the benefit there- 
of it was liable to pay for it. However, 
the bill submitted by the plaintiffin this 
regard remained unpaid. This extra work 
was not covered by agreement executed 
by the parties. Besides this the plaintiff 
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also submitted four other bills in connec- 
tion with the aforesaid contract which 
also remained unpaid. Total amount due 
under the five bills comes to Rs. 94.680-95 
which the defendant failed to pay despite 
demand and legal notice. The plaintiff 
deposited.a sum of Rs. 10,000/- with the 
defendant by way of security and he was 
entitled to receive it back along with 


the interest. The plaintiff, therefore, 
claimed a decree for the following 
amounts: — 

Rs, 94,680-95 Total amount due under 


the five bills. 


Rs, 30,274-00 interest on the afore- 
said amount 


Rs. 10,000/- Security 
Rs. 3,200/- interest on security, 
Total: Rs, 1,38,154-95 


3. The defendant before filing its writ- 
ten statement, made an application under 
Section 34 of the Arbitration Act on 
5-10-78 stating that Cl. 22 of the agree- 
ment entered into by the parties laid 
down that the event of any dispute aris- 
ing between them the.same was to be 
referred to arbitration, This claim was 
binding on the parties and that the suit 
was accordingly liable to be stayed, 


4. The plaintiff objected to the re- 
quest made by the defendant and alleg- 
ed that the circumstances appearing in 
the case incicated that the defendant 
had waived the arbitration clause. He 
also questioned the validity of the arbi- 
tration clause as also that of the proce- 
dure prescribed by it. He alleged that 
as the period of one year mentioned in 
the arbitration clause had expired, the 
dispute could not now be referred to ar- 
bitration and that the plaintiff has a 
right to get the same resolved through 
the court. Moreover, the case requires 
such careful handling which is not pos- 


-sible before an arbitrator and for these 


reasons it is not a fit case where the pro- 
ceedings pending before the court should 
be stayed. 

5. The trial court pointed out that be- 
fore a party can obtain an order for 
staying a suit in accordance with the pro- 
visions contained in Section 34 of the 
Arbitration Act, it has to satisfy the 
court that it was, at the time when the 
proceedings were commenced, and still 
is ready and willing to do all things ne- 
cessary to the proper conduct of the 
arbitration. It observed that in the in- 
stant case the defendant did not make 
any such allegation in its application 
dated 5-8-1978. It also did not file 
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any affidavit stating this fact. In the 
connection it relied upon the decision ‘of 
Madras and Bombay High Courts in the 
cases of N, C. Padmanabhan v. S. Srini- 
vasan, (AIR 1967 Mad 201), and Middle 
East Trading Co. Bombay v. New Na- 
tional Mills Ltd., Ahmedabad, (AIR 1960 
Bom .292). and held that the . defendant 
had failed to satisfy’ the court that it 
was at the time when the suit was filed 
and still willing to do all things necessary 
to the proper conduct of the arbitration 
proceeding. The suit therefore could 
not be stayed, It also held that cl. 22 
Neither specified the arbitrator nor the 
place and it was not definite, For this. 
reason also the proceedings could not be 
stayed. Moreover, as a part of the dis- 
pute between the parties related to a 
matter not covered by the arbitration 
Agreement the case fell outside the pur- 
view of Section 34 of the Arbitration Act 
and the proceedings were not liable to 
be stayed. 

6. Learned counsel appearing for the 
appellant contended: before us that all 
the three reasons given by the Civil 
Judge for refusing to stay the proceed- 
ings in the suit are untenable and that 
the court should have made an order 
staying further proceedings in the suit, 


7. According to the learned counsel, 
the trial court erred in holding that the 
defendant is not entitled to stay of pro- 
ceedings as it did not, in the application 


filed by it state that it was at the time. 


when the proceeding commenced and is 
still willing to do every thing necessary 
for the proper conduct of the arbitra- 
tion proceedings, In support of this sub- 
mission he relied upon certain observa- 
tions made by learned Judges of the 
Andhra Pradesh High Court in M/s Sri- 
venkateswara Construction v. Union of 
India, (AIR 1974 Andh Pra 278), which 
according to him showed that in the 
opinion of those Judges an application 
under Section 34 of the Arbitration Act 
was not to fail merely on the ground 
that it did not recite that the applicant 
was when the proceedings were initiated, 
prepared and willing to co every thing 
necessary for the proper conduct of 
arbitration proceedings, 


8. Before we proceed to deal with the 
eases cited at the bar, we would like to 
say that the learned counsel for the ap- 
pellant is not right in contending that 
the trial court has rejected the applica- 
tion merely on the ground that the ap- 
plication under Section 34 of the Arbi- 
tration Act, filed by the appellant, did 
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not contain the allegation that it was 
when the proceedings were initiated 
and is still willing to do every thing 
for the proper conduct of arbitration 
proceedings. A fair reading of the order 
under appeal shows that in the opinion 
of the court it was for the defendant to 
satisfy the court about such willingness 
on his part, As the defendant neither 
mentioned this fact in the application 
filed by it nor did it produce any evi- 
dence, like an affidavit, making such an 
allegation, it could not be said that the 
defendant has succeeded in showing that 
it is still willing to do everything for the 
proper conduct of the arbitration pro- 
ceedings. The trial court rejected the ap- 
plication as it was not satisfied about 
the existence of this precondition for 
making an order under Section 34 of the 
Arbitration Act, 


9. In the case of Anderson Wright Ltd, 
v. Moran and Co., (AIR 1955 SC 53), the 
learned Judges to the Supreme Court 
observed that the one of the necessary 
conditions to be fulfilled before a stay 
could be granted under Section 34 was 
that the applicant for stay must be a 
party to the legal proceeding and he was 
must have taken no step to the proceed- 
ing after appearance, It was also neces- 
sary that he should satisfy not only 
that he is but was also at the commence- 
ment of the proceedings ready and will- 
ing to do everything necessary for the 
proper conduct of the arbitration. This 
view was reaffirmed by the court in the 
case of Food Corporation of India v. 
Thakur Shipping Co., (AIR 1975 SC 469). 


16. In the case of Middle East Trad- 
ing Co, v, New National Mills Ltd., (AIR 
1960 Bom 292), Datar, J. of Bombay 
High Court observed thus :— 

“The Notice-of Motion for the stay of 
suit was taken out under Section 34 of 
Arbitration Act. It is necessary that the 
affidavit which is filed in support of 
such Notice of Motion must set out and 
over all the conditions mentioned in 
Section 34. If the defendant appears in 
court and asks for the stay of suit under 
Section 34, it is incumbent uvon him to 
aver all the requirements of the section 
which are necessary in order to obtain 
stay of the suit.” 

These observations made by Datar, J., are 
fully in consonance with the observations 
made by the Supreme Court in Anderson 
Wrights . case (supra). All that the 
learned Judges seem to have emphasized 
is that before the defendant can expect 
to obtain an order under Section 34 of 
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the Act, staying further proceeding iŭ. 
‘the suit, there should be some evidence 


‘tration. 
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to satisfy the court about the existence 
of precorid:tions necessary for making 
the stay order as contemplated by Sec- 
tion 34 of the Act, such as by making 
requisite averment in an affidavit filed 
in support of such motion (for normally 


it is such everment made in the affidavit 


that would constitute legal evidence on 
the basis of which the court could be in 
a position to satisfy itself about the ex- 
istence of the condition necessary for 
making the order under Section 34 of 
the Act). 


` i1. Ram Murti, J. in the case of N. C 
Padmanabhan v. S. Srinivasan, (AIR 
1967 Mad 201), observed that in such 
eases the readiness of the defendant 
should not be a matter of implication 
but there should be a clear unambiguous 
and specific averment to that effect in 
an affidavit filed by the applicant for the 
stay of the suit, Affidavits in support of 


the prayer made in an application are. 


filed with a view to place on record evi- 
dence on which a court of law can act. 
What Ram Murti, J. has in the afore- 
said case, laid down is that there must 
be a clear and unequivocal evidence in 
respect of facts on proof of which a 
party can claim that the proceedings in 
the suit should be stayed, A 


12. Similar view was expressed by a 
Division Bench of the Patna High Court 
in the case of Sass Construction & Power 
Co. Ltd. v. Fertilizer Corporation of 
India, (AIR 1979 Pat 14), where it 
observed thus :— 


“Before filing an application under 
Section 34 of the Act, the applicant must 
satisfy these conditions, namely. 


2, the applicant was at the time when 
the proceeding commences and is still 
ready and willing to do all things neces- 
sary for the proper conduct of the arbi- 
In the present case the first 
condition was satisfied on the facts of 
this case it is clear that the Corporation 
had filed application under Section 34 
of the Act and was not willing and 


ready to do all things necessary for the | 
proper conduct of the arbitration at the- 


commencement of the proceedings. Hence 
the application under Section 34 ‘of - the 
Act ‘must jail on that ground. The ap- 


> plicant is also required to make necessary 

-averment that not only he is ready at 
present buz he was ‘ready and willing to’ 
-participateim the arbitration- proceeding.“ 


Food Corporation of India: v. Kishan Lal | -- ` 


A. 1: R. 


These facts must be supported by: an 
affidavit. If there is no such averment 
nor there is any affidavit, the applica-' 
tion under Section 4 must fail r 
While making the aforesaid observations, 
the learned Judges appear to emphasize 
that it is for the applicant under Sec, 34 
of the Arbitration Act who claimed that 
the proceedings should be stayed, to 
state before the court that he was at the 
commencement of the proceedings and’ 
still is ready and willing to do all that 
is necessary for the proper conduct of 
the arbitration and also to adduce evi- 
dence in support of such a case so that 
the court, if it accepts the evidence, may 
be satisfied about the existence of the 


saeurrenasee 


‘preconditions for staying proceedings in 


the suit. How the statement is to be 
made would necessarily depend upon the 
practice and procedure prevailing in a 
particular court. “Some courts may re- 
quire that such statement should be made 
in the application and the facts stated in 
the application should be supported by 
an affidavit. Rules of some other court 
and the practice prevailing therein may 
require that the application for such 
purpose may only contain the prayer 
and the facts on the basis of. which the 
relief is claimed may be stated in the 
affidavit constituting evidence of the fact 
entitling the applicant to the relief 
claimed by him. If an applicant neither 
puts forward such case in accordance 
with the rules and the practice of the 
court nor does he produce any evidence 
in support of the allegation that he was 
at the commencement of the proceedings 
and still is ready and willing to do every 
thing necessary for the proper conduct/ 
of arbitration proceeding, his request]. 
under Section 34 of the Act staying the], 
proceedings in the suit certainly deserves 
to be rejected. 


13. In Srivenkataswara Constructions. 
v. Union of India, (AIR 1974 Andh Pra 
278), the application under Section 34 of 
the Arbitration Act filed by the defen- 
dant praying that the proceedings be ` 
stayed was allowed by the trial court. 
The plaintiff went up in appeal before 
Andhra Pradesh High Court, there he 
for the first time, took the plea that the 
defendant’s application under Section 34 
of the Act deserved to-be rejected as it 
did not contain an allegation to the 
effect that he was at the commencement 
of ‘the proceeding ready and. willing ‘to 
do every thing for the proper ' conduct 
of the arbitration proceeding. ‘The High ` 


‘Court opined that as the plaintiff neither’ 
‘raised this plea before the High Court 
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nor did it press it at the time of the argu- 
ment, it should not be allowed to raise 
it at the appellate stage for if he had 
raised this plea at the appropriate stage, 
the defendant could have adduced evi- 
dence and satisfied the court about his 
readiness. and willingness at the com- 
mencement of the proceedings. Of course 
the court also observed that on a plain 
reading of Section 34 of the Act it did 
not find that there is any requirement 
that such a specific allegation with re- 
gard to the existence of a condition pre- 
cedent for making of an order under 
Sec. 34 of the Act must be contained in 
the application filed for the purpose. 
However, the court further observed that 
if; the petitioner makes such an aver- 
ment the court may consider that aver- 
ment before being satisfied about its 
correctness. It also looked into the re- 
cord and observed that the evidence in 
the case indicated that the defendant 


was ready and willing for the arbitration _ 


before the suit, 

14. As we read the judgment there is 
nothing in it which counters the proposi- 
tion that' before a defendant can obtain 
an order under Sec, 34 of the Arbitra- 
tion Act staying proceedings in a suit, he 
should, in a manner consistent with 
rules and the procedure of the court, tell 
it that the conditions specified in the 
section for enabling the court to stay 
the proceedings in the suit, exists and 
thereafter to satisfy it about the exis- 
tence of such conditions with reference 
to evidence for the purpose available 
on the record. i 

15. In the result, we find that in the 
case before us the trial court was, in 
the absence of any averment in the ap- 
plication, as also of any evidence to show 
that the appellant was at zhe commence- 
ment of the proceedings and is still 
ready and willing to do every thing for 
the proper conduct of the arbitration 
proceedings, quite justified in rejecting 
the application filed by the appellant 
for staying the proceedings in the suit. 

16. Since however, the application 
filed by the applicant was liable to be 
rejected on the aforesaid preliminery 
ground, it was not at all necessary for 
the trial court ‘to have gone into and 
expressed any opinion on the question 
as.to whether the arbitration clause in 
the agreement entered into between the 
parties was vague and whether the con- 
trovérsy involved in the suit fell out- 
side the ambit of the arbitration , clause.. 
We also: refrain’. from expressing 
-opinion’ on this controversy.: ; 


‘Hisaria Plastic Products v.. S. T. Commr., U, P, 
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17. In the result, we find no merit in 
this appeal which fail and is dismissed 
with costs, : ae 
. Appeal dismissed, 
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R. M. SAHAI, J. 

M/s. Hisaria Plastic Products, Kanpur, 
v. Commissioner of Sales Tax U.P, 
Lucknow, Respondent. . 

S. R. Revn. Nos. 189 and 190 of 1978, 
D/- 21-9-1979. 

Limitation Act (1963), Section 5 — 
Condonation of delay — “Sufficient 
cause” — It means cause which is bona 
fide — That which is done in good faith 
is bona fide — Party suffering from low 
blood pressure and medically advised 
not to move — Consequently if he does 
not move he acts in good faith — There 
is “sufficient cause”. (Para 1) 

R. C. Sharma, for Applicant; A, P, 
Misra, for Respondent. 

ORDER :— These are two connected 
revisions arising out of common order. 
The only question that arises for consi- 
deration is whether in the circumstances 
of the case dismissal of the assessee’s 
appeal as barred by time was in accor- 
dance with law. It has been found that 
the assessment order was served on 7th 
August 1969, and the appeals were filed 
on 23rd September. The limitation for 
filing appeal being 30 days it was barred 
by time by 16 days. The assessee filed 
an application under Section 5 of the 
Limitation Act along with medical 
certificate from a doctor.: According to 
médical certificate the assessee was suf- 
fering from low blood pressure and the 
assessee was not in a position to move 
from 4-9-69 to 22-9-69. The certificate 
of the doctor was not disbelieved by ap- 
pellate and Revising Authority. But it 
was held by the Additional Judge Revi- 
sion that there was nothing to prove that 
the assessee was disabled to attend to 
his duties. In his opinion the assessee 
was suffering from low blood pressure 
and the illness was not such as, to disa- 
ble assessee from attending to his normal 
duties. l 


The order of the revising authority 
cannot be maintained. He completely 
_misunderstood the scope of sufficient 


cause under Section 5 of the Limitation 


Act. The word sufficient cause has been 


‘interpreted to mean cause. which is bona 
fide and that which is done in good faith 
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is bona fide. There being no dispute that 
the assessee was suffering from low blood 
pressure and was advised not to move, 
he was obviously prevented from suf- 
ficient cause as he was acting under me- 
dical advice. His immobility during 
4-9-69 to 22-9-69 was based on expert 
opinion and if acting on medical opinion 
the assessee did not move he was ob- 
viously acting in good faith. It cannot 
therefore be said that there was no suf- 
ficient cause as contemplated under Sec- 
tion 5 of the Limitation Act, 


2..In these circumstances these revisions 
succeed and are allowed. The question 
of law raised by the assessee is decided 
by saying that there was sufficient cause 
for condoning the delay in filing the 
appeal. The assessee is entitled to its 
` costs which is’ assessed. at Rs, 200/-. The 
fee of the Standing Counsel is assessed 

at Rs, 100/-, 
i Petition allowed, 
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R. S. SINGH, J. 

Smt, Indrapati, Petitioner v. Deputy 
Director of Consolidation and others, Re- 
spondents, 

Civil Mise. Writ No, 8743 of 1978, Dj- 
17-10-1979. 

(A) Hindu Widow’s Remarriage Act 
(1856),. Ss. 6, 2 — Remarriage — To 
prove it all ceremonies for a marriage 
must be shown to bave been performed 
during the remarriage — Effect of valid 
remarriage is losing of right in property 
inherited from previous husband — 
Therefore strict proof is necessary to set 
up remarriage as defence — Remarriage 
of brahmin widow —- No evidence. oi 
performance of marriage ceremonies — 
` Kutumb register mentioning widow to be 
living as wife in another family — Child 
also born to her after death of previous 
husband — Finding of remarriage on 
these facts is unsustainable — Those facts 
alone are not positive proof of remarriage 
—Jt may be a result of living immoral 
life but widow thereby does not lose her 
right to property inherited from her pre- 
vious husband. 1969 All WR (HC) 579, 
Distinguished. 1972 Rev Dec 27, relying 
on AIR 1952 SC 231, AIR 1954 All 588, 
AIR 1954 Mad 657 and 1977 Rev Dec 1 
(All), Referred. (Hindu Law — Widow 
— Remarriage). (Paras 6, 12) 

(B) Hindu Women’s Right to Property 
Act (1937), S. 3 — Devolution of proper- 
ee en 


` LW/CX/G624/79/JRM 


Indrapati v. Dy. Director of Consolidation 


ALR 
ty — Husband predeceasing his father 
leaving joint family property — Widow 


can have no title to that property on the 
death of her father-in-law. (Hindu Law 
— Widow). . 

The surviving widow does not have 
any right to property in which her de- 
ceased husband had coparcenary interest 
except that of being maintained out of it 
or a right of residence in it. This limited 
right has been sought to be extended by 
the Act, The estate of the widow under 
the Act is anomalous being neither in- 
heritance nor survivorship devolving on 
her as widow of deceased husband. 
Though not having independent right to 
it she can be described as heir and legal 
representative of her deceased husband. 

: (Para 14) 

The -words “same share as son” in Sec- 
tion 3 (1) mean same share as if the 
widow were & son and “separate proper- 
ty” mean the property which the inte- 
state held without participation of other 
coparceners, Property obtained by father 
as share in partition is the separate pro- 
perty in which son’s widow will be en- 
titled to his share only but in case of 
coparcenary property in. view of S.3 (2), 
son’s- widow will be no heir to the pro- 
perty left by the father-in-law. There- 
fore it is clear that Section 3 (1) applies 
to widow of deceased as well as widow 
of predeceased son, but confining only to 
separate property. Section 3 (2) applies 
only to widow and not to son’s widow 
irrespective of separate or joint family 
property. (Paras 15, 16) 


Thus the widow of predeceased son, on 
the death of her father-in-law, can have 
no title to joint family property left by 
her deceased husband, AIR 1958 All 769, 


Referred. (Paras 13, 17) 
Cases Referred :. Chronological Parag 
1977 Rev Dec 1 (AND) 11 
1972 Rev Dec 27 l 8 
1969 All WR (HC) 579 . 7 
AIR 1958 All 769: 1958 All LJ 357 14 
AIR 1954 All 588 9 
AIR 1954 Mad 657 10 
AIR 1952 SC 231 - 8 


K. G. Srivastava, for Petitioner; K. D, 
Pandey and Standmg Counsel, for Re- 
spondents, | : 

ORDER :— This writ petition is di- 
rected against the order of the Deputy 
Director of Consolidation dated 30-6-78, 
by which the revision filed by the peti- 
tioner was dismissed and the revision 
filed by respondent No. 3 was allowed. 

2. The facis of the case in brief are 
that in the basic. year khatauni, on khata 
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No. 116, the name of Indrapati; on khata 
No. 24, the name of Ram Adhar and 
Indrapati, on -khata No, 46, the name ‘of 
Baba, Gangadeen, Gingen, Girja Shan- 
ker, and Indrapati and on khata No. 234, 
the name of Ram Adhar and Ram Dular 
were recorded as tenure-holders, An ob- 
jection was filed under Section 9-A (2) 
of U. P. Consolidation of Holdings Act 
by Girja Singh, respondent No. 3 claim- 
ing to be sole tenure-holder and denying 
the title of Smt. Indrapati on the ground 
that she had remarried and her name 
has been wrongly recorded in the reve- 
nue papers, which should be expunged, 
Another objection was filed by Smt. 
Indrapati, the petitioner, claiming to be 
co-tenure-holder of all the aforesaid 
khatas with half share therein. The rela- 
tionship between the parties will be clear 
from the admitted pedigree given below: 


BAIJNATH 
Ram Dular ; Ram Gopal 
` Avadhbehari Ram Adhar 
=mi. Indrapatl 
Girjashanker 


3. There is no dispute about the fact 
that Avadh Behari, husband of Smt. 
Indrapati, petitioner died before the year 
1937, and Ram Dular, the father-in-law 
of the petitioner died in 1949 when 
Hindu Women’s Rights to Property Act 
{Act No. XVIII of 1937) was in force, 
The Consolidation Officer accepted the 
claim of the petitioner and declared her 
to be co-tenure-holder in all the disputed 
khatas with 1/2 share, The Consolidation 
Officer also recorded a finding that re- 
marriage of Indrapati, as set-up by the 
respondents, has not been proved. The 
respondents preferred an appeal against 
the order of the Consolidation Officer, 
which was partly allowed. The peti- 
tioner’s claims in respect 
No. 116 for 1/2 share was maintained but 
the claim of the petitioner for rest of the 
holdings was rejected. However, the 
Settlement Officer (Consolidation) main- 
„tained the finding of Consolidation Off- 
'cer that no remarriage had taken place, 


Two revisions were filed. before the 
Deputy Director of Consolidation against 
the order of the Settlement Officer (Con- 
solidation) one revision was filed by the 
petitioner and the other revision was 
- filed by respondent No. 3. The Deputy 
Director of Consolidation dismissed the 
revision of the petitioner and allowed the 
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revision of Girja Shanker, respondent 
No. 3. While accepting the revision of 
the respondent, the Deputy Director of 
Consolidation also recorded a finding 
that the remarriage of petitioner has 
been proved. The effect of the order of 
the Deputy Director of Consolidation was 
that the claim of the petitioner stood 
rejected in respect of all the aforesaid 
khatas-in-dispute. The petitioner has 
challenged the order of the Deputy Di- 
rector of Consolidation before this court. 


4. There were two main questions for 
consideration in this case. Firstly, whe- 
ther remarriage of Smt. Indrapati _ has 
been proved and secondly, what is tha 
share of Indrapati in the disputed hold- 
ings. 

5. On the’ question of remarriage, the 
Consolidation Officer and the Settlement 
Officer (Consolidation) have recorded a 
finding that no remarriage has been 
proved in this case whereas according to 
the Deputy Director of Consolidation, re- 
marriage of Indrapati is fully proved, 
The parties are Brahmins. Acording to 
the case of the petitioner, there is no 
legal evidencé to prove remarriage, as 
rquired by provisions of law. Whereas, 
according to the case of the respondents, 
the finding of the Deputy Director of 
Consolidation on the question of remar- 
riage is correct, which is based on two 
factors, viz., entry in the voters’ list and 
the birth of a child after the death of 
previous husband, 


6. Marriage among Hindus is not a 
contract but is a sacrament and a Hindu 
wife has to be with the husband, for a 
marriage is a holy union, for the per- 
formance of religious duties, Under the 
Hindu Law, a widow’s right to succession 
is based on the ground that she is half 
the body (Ardhangini) of her deceased 
husband and that she is capable of con- 
ferring spiritual benefit on him. When 
she remarriages, she ceases to be half 
the body of her late husband or be un- 
able to confer spiritual benefit on him 
and she becomes wife and half of the 
body of her new husband, with the re- 
sult, she loses all her right in the pro- 
perty, which she had inherited from her 
previous, husband, ` Section 2 of Hindu 
Widow’s Remarriage Act XV of 1856 is 
as follows :— 


“Rights of widow in deceased husband’s 
property to cease on her remarriage — 
All rights and interests which any 
widow may have in her deceased hus- 


band’s property by way of maintenance, 
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or by inheritance to her husband or toe 
his lineal successors, or by virtue of any 
will or testamentary disposition confer- 
ring upon her, without express permis- 
sion to remarry, only a limited interest. 
in such property, with no power of alie- 
nating the same, shall upon her remar- 
riage cease and determine as if she had 
then died, and the next heirs of her de- 
cased husband, or other persons entitled 
to the property on her death, shall 
thereupon succeed to the same.” 


Section 6 of this Act contemplates th: 
performance of almost the same ceremo- 
nies, which are required in the case af 
the marriage of Hindu female. In order 
to prove the remarriage performance of 
all the ceremonies will have to be don: 
in her remarriage. There can be no valid 
marriage in any form without 3 
substantial performance of the requisita 
religious ceremonies. The performancs 
of ceremonies, therefore, is necessary for 
the completion of the marriage. Th? 
effect of the valid remarriage is the los- 
ing of right in the property inherited 
from the previous husband. Therefore, 
where remarriage is set up as defenc= 
it has to be strictly proved. 


7. The Deputy Director of Consolida- 
tion has recorded a finding of remarriag= 
mainly relying on the facts that Indra- 
pati has been shown to be in the Kutum: 
register as wife of Agardi and that sh= 
has given birth to a child after the deat= 
of her previous husband. Reliance hæ 
been placed in Bamraj v. Gaya (1969 AT 
WR (HC) 579) which has held that con 
tinuance of cohabitation of a man anc 
woman as husband and wife and their 
treatment as such for a number of years 


may raise the presumption of marriage. 


It may be pointed out that it was a case 
of “Dharkar” community, where natu- 
rally a strict observation of elaborated 
ceremonies could not be reasonably ex- 
pected and the marriages are performed 
according to the customs obtaining in 
the community. 


8. In Paras Nath v. Deputy Directar 


of Consolidation (1972 Rev Dec 27) it has 


been held that — : 


“If it was found that the man and the 
woman had been living as husband and 
wife and they had been treated as such 
for long, the presumption in favour c2 
marriage could certainly be raised. If a 
legal presumption in favour of a party 
could be drawn, the mere fact that the 
evidence produced by that party was no: 


. found to be. quite convincing . cannot .de-. 
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prive the party of that legal presump-. 
tion in its favour.” 

In this case, reliance has been placed 
on the Supreme Court decision reported 
in Gokal Chand v. Parvin Kumari {AIR 
1952 SC 231), wherein it has been held 
that :— 

“Continuous cohabitation of a man and 
a woman as husband and wife and their 
treatment as such for a number of years 
may raise the presumption of marriage. 
But the presumption, which, may be 
drawn from long cohabitation is rebut- 
table and if there are circumstances 
which weaken or destroy that presump~- 
tion, the court cannot ignore them.” 


In this case, on consideration of the 
evidence on record, it was held that the 
evidence and the circumstances were not 
wanting and their cumulative effect war- 
ranted the conclusion that the plaintiff 
had failed to prove the factum of his 
marriage. In this case, it has been fur- 
ther considered that no statutory pre- 
sumption attaches to the contents of a 
Riwaj-i-am or similar compilation, bút 
being a public record prepared by a pub- 
lic officer in the discharge of his duties 
under Government Rules, the statement 
to be found therein in support of cus- 
tom are admissible to prove facts recit- 
ed therein and will generally be regard- 
ed as a strong piece of evidence of the 
custom. The entries in the Riwaj-i-am 
may however be proved to be incorrect, 
and the question of. evidence required for 
the purpose of rebutting them will vary 
with the circumstances of each case, The 
presumption of correctness attaching toa 
Riwaj-i-am may be rebutted, if it is 
shown that it affects adversely the rights 
of females or any other class of persons 
who had no opportunity of appearing be- 
fore the revenue authorities. 


8. In Mohan Lal v. Mst. Bhudevi 
(AIR 1954 All 588) it has been held that 
a Hindu widow loses a widow’s estate in 
her first husband’s estate only if the 


“marriage can be said to have been valid- 


ly_ performed by reason of the enabling 
provision of the Hindu Widow's Remar- 
riage Act. If independently of the Act, 
there is a custom that the widow can 
remarry, Section 2 of the Act does not 
apply. It has been further held that the 
provisions of Hindu Law relating to 
chastity of a Hindu widow after her hus- 
band’s death do not necessarily apply te 
remarriage. By reason of unchastity a 
Hindu widow does not cease to continue 
to.be.a Hindu widow, while. by :re-marri- 
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age ‘she ceases to be such. If there i; a 
custom recognising re-marriage it cannot 
‘be said that a widow re-marrying in ac- 
‘cordance with such custom was leading 
‘a life of unchastity. 


10. In Deivanai Achi v. R. M. Al, Ct. 
Chidambaram Chettiar {AIR 1954 Mad 
` 657), it has been held that :— 


“There are really two essential ge- 
ments necessary to constitute a valid 
marriage under Hindu Law according to 
Shastras; one a secular element viz., gift 
of the bride or kanyadan in the four ap- 
proved forms, the transference of domi- 
nion for consideration in the ‘Asura’ form 
and mutual consent or agreement be- 
tween the maiden and the bridegroom 
in the ‘Gandharva’ form. These must be 
supplemented by the actual performamce 
of the marriage by going through “he 
form prescribed by the Grihyasutras of 
which the essential elements are ‘pani- 
grahana’ and: ‘saptapadi’. In the case of 
“Rakshasa’ and ‘Paisacha’ forms, abo, 
there should be a marriage rite in ~he 
form prescribed by the shastras. This is 
the religious element. Both the secuiar 
and the religious elements are essenfial 
for the validity of a marriage. The ‘Gen- 
dharva’ form of marriage is no exception 
to the rule. 

Ceremonies are essential in the case of 
all the eight forms of marriage and tnis 
rule applies even to ‘Sudras’, This is the 
strict Hindu Law regarding the mode by 
which a valid marriage could be 
effected.” wat 

According to the Sècion 6 of the 
Hindu Widow’s Remarriage Act (XV of 
1856), in case of remarriage, all the fer- 
malities for marriage are required to be 
proved, 


11. In-Smt. Dashrath Dei v. Ram Ne- 
waj (1977 Rev Dec 1 (All)) the Dep.ty 
Director of Consolidation recorded a 
finding of remarriage on the basis of 
‘voters’ list and on the evidence of liv- 
ing with her husband’s e:der brother as 
husband and wife and are received as 
husband and wife by their friends and 
relatives. But it was held in this case 
that “the finding recorded by the Deptty 
Director of Consolidation reversing the 
finding of the two courts below — narre- 
ly the Consolidation Officer and the Set- 
tlement Officer (Consolidation), is rot 
based on evidence and at any rate is 
contrary to law. This finding is vitiated 
being contrary to law.” 

12. In the present case, there is no 
finding much less evidenc2 that the for- 
malities of marriage was: gorie into. ‘The 
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Deputy Director of Consolidation has not 
recorded any finding that the formalities 
of remarriage according to Hindu Law 
Saptapadi etc., was performed. His find- 


. ing is merely based on the fact that 


according to the Kutumb register, Indra- 
pati was living as wife of Agardi in the 
family and also on the fact that a child 
was also born after the death of her pre- 
vious husband. But, these facts alone 
are not positive proof of remarriage. 
That may be a result of living immoral 
life. The widow does not lose her right 
in the property inherited by her previ- 
ous husband merely by leading an im- 
moral life. On careful consideration of 


‘the facts and the circumstances on this 


point, the finding recorded by the Deputy 
Director of Consolidation cannot be sus- 
tained in law. 


13. The next question for considera- 
tion is whether the petitioner is entitled 
to have share in all the aforesaid khatas 
or not. AJl the holdings in dispute were 
fixed rate tenancy before vesting of U. P. 
Z.A. & L.R. Act, which were governed 
by personal law (Hindu Law). Holding 
No. 116 exclusively belonged.to Avadh 
Behari, husband of the petitioner, as it 
was acquired by him through a patta in 
the year 1927, whereas the remaining 
khatas were joint family property of 
which Ram Dular and Girja Shanker 
were the co-tenants' as Avadh Behari 
had pre-deceased his father. Khata 
No. 116 was acquired by Avadh Behari 
Shanker. In this khata, after 
the death of Avadh Behari, Smt. Indra- 
pati the petitioner and Girja Shanker, 
both have become co-tenure-holders to 
the extent of 1/2 share each. Therefore, 
in khata No. 116, the petitioner is 
bhumidhar to the extent of 1/2 share. 


14. As regards the other three khatas 
in dispute, the contention of the learned 
counsel for the petitioner is that the 
petitioner is entitled to inherit those 
khatas under Section 3 of the Hindu 
Women’s Rights to Property Act of 1937 
(hereinafter referred to as Act). Sec, 3 
of the Act is as under :— 


“3 (1). When a Hindu governed by the 
Dayabhaga school of Hindu law dies in- 
testate leaving any property and when 
a Hindu governed by any other school of 
Hindu law or by customary law dies in- 
testate leaving separate property; his 
widow or if there is mofe than one 
all his widows together shall 
subject to the provisions of sub-sec. . (3) 
be entitled in respect of property ın re-. 
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spect of which he dies intestate. to the 
same share as a son? 

Provided that the widow of a pre- 
deceased son shall inherit in like man- 
ner as a son if there is no son surviving 
of such pre-deceased son, and shall in- 
herit in lixe manner as a son’s son if 
there is surviving a son or son’s son of 
such predeceased son: 

Provided further that the same provi- 
sions shall apply mutatis mutandis to tha 
widow of a predeceased son, 

(2) When a Hindu governed by any 
school of Hindu law other than ths 
Dayabhaga school or by customary law 
dies having at the time of his death an 
interest in a Hindu joint family property 
his widow shall, subject to the provision: 
of sub-section (3) have in the property 
the same interest as he himself had. 

(3) Any interest devolving on a Hindu 
‘widow, under the provisions of this sec- 
tion shall be the limited interest known 
as a Hind Women’s estate, provided 
however, that she shall have the sama 
right of claiming partition as a mals 
owner, ' 

(4) The provisions of this section shall 
not apply to an estate which by a cus- 
tomary or other rule of succession or by 
the terms əf the grant applicable thereto 
descends on a single heir or to any pro 
perty to which the Indian Succession 
Act, 1925 applies. ; 

The leamed counsel for the respon- 
dents contended that the petitioner is no 
heir under Section 3 of the Act as ‘her 
husband fre-deceased his father whe 
died as a member of the joint Hindu 
family. Under Section 3 of the Act, shz 
is entitled only to the separate property 
of Ram Dular being predeceased son’s 
widow and not to the property other 
than separate property. He placed re- 
liance upon a ruling reported in Mt. 
Manbhari v. Bishun Prasad (AIR 1958 
All 769), The learned counsel for the 
petitioner has drawn my attention to 
sub-section (2) of Section 3 of the Act. 
He contends that Indrapati is entitled to 
inherit separate as well as joint family 
property, 

In the case where the deceased hus- 
band died leaving him. surviving only a 
widow or widows, and no son or sons, 
then the position was that the widow ar 
widows inherited to the estate of her or 


their. deceased husband and got therein. 


the limited estate knows as the Hindu 
women’s estate. That was the definite 
‘right whica was enjoyed by a widow by 
ordinary Hindu Law and that right hes 
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not been touched af all by the provi~ 
sions of Act No. XVIII of 1937. There 
was no question there of having a shara 
in that estate which could be predicated 
as the same share as a son had, or in 
respect of which it could also be predi- 
cated that she would have the same right 
of claiming partition as a male owner, 
If there was no son or sons and nobody 


„else was interested in the property left 


by the deceased husband, with whom 
could the widow have a share or from 
whom could the widow claim ‘partition 
as a male owner? The whole of. the pro- 
perty had vested in her as the heir and 
legal representative of her deceased hus- 
band. She had a life estate in it and the - 
whole property, except for the aliena- 
tions which she made for legal necessity, 
would go to the reversioners of her de- 
ceased husband on her death, That right 
of the widow, therefore, was not touched 
by the Act either in general or abro- 
gated. .. 

Only in the cases where the deceased 
husband died leaving separate property 
and leaving him surviving a widow or 
widows and a son or sons, or the de- 
ceased husband dying as a member of aj 
coparcenary leaving him surviving a 
widow or widows, that the widow or 
widows had no right to the property left 
by the deceased husband or the property 
in which the deceased husband was in- 
terested as a coparcener, except that of 
being maintained thereout and having a 
right of residence therein. This was the 
limited right which was sought to be 
extended by the provisions of this Act 
and it was, therefore, that the Act was 
enacted to amend the Hindu Law to give 
better rights to women in respect of 
property. The type of estate which is 
created in Hindu widow under the pro- 
visions of the Act is an anomalous one. 
It is neither inheritance nor survivor- 
ship, but nonetheless it is an estate 
which devolves upon her by virtue of 
her being the widow of her deceased 
husband, Though she has no independent 
right to the same, she can be aptly de- 
scribed as the heir and legal representa- 
tive. of her deceased husband, í 

15. The words “same share as son” 
under S. 3 (1) mean the same share as if 
she were a son and “separate property” 
means the property which the intestate 
held. without the participation of other 
coparceners. In case the property is ob- 
tained by father as share of the parti- 
tion, it is the separate property in which 
his widow’s and his son’s widow will be 
entitled to his share only, but in case of 
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coparcener’s property, in view of stb- 
section . (2) of Section 3 of the Act, the 
son’s widow will be no heir of the pro- 
perty left by the father-in-law. 


16. Therefore, it is clear that sub-sec- 
tion (1) of Section 3 of the Act is appli- 
cable to the widow of the deceased as 
well as to the widow of the pre-deceased 
son, but is confined only to separate pro- 
perty. Sub-section (2) of Section 3 of the 
Act is applicable only to the widow and 
not to son’s widow irrespective of sepa- 
rate or joint family property, 

‘17. In view of the facts and circum- 
stances discussed above, the petitioner is 
not entitled to claim any title in respect 
of khatas Nos, 24, 46 and 234. Howev2r, 
the petitioner is ‘entitled for half shere 
in khata No. 116. The Settlement Officer 
(Consolidation) has taken a correct view 
of law but the order of the Deputy Di- 
rector of Consolidation is erroneous and 
cannot be sustained in law. 

18. In the result, I allow this petition 
only in respect of khata No. 116, in 
which the petitioner is entitled for half 
share and for rest of the khata, the pesi- 
tion is dismissed. The order of the Ee- 
puty Director of Consolidation dated 
30-6-1978 is quashed only in respect of 
khata No. 116. However, the parties shall 
bear their own costs. 


Petition partly allowed, 
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Har Prasad Singh, Petitioner v. 
State of U. P,. and others, Oppos.te 
Parties. 


Civil Mise. Writ No, 334 of 1978, D/- 
4-1-1980. ; 

(A) U. P. Imposition . of Ceiling on 
Land Holdings Act (1.of 1961),, Section 
10 (2) — On receipt of notice uncer 
Sec. 10 (2) A filing objections — Ch- 
jections decided by Prescribed Autko- 
tity — Appeal by A — Appellate zu- 
thority accepting A’s contention that 
be had only half share in land and 
remaining half belonged to his son and 
remanding case to Prescribed Autho 
rity for disposai — Fresh notice to A 
under Sec. 10 (2) by Prescribed Autho- 
rity is not necessary. (Para 6) 

(B) Constitution of India, Art. 226 — 
U. P. Imposition of Ceiling on . Land 
Holdings Act (1 of 1961), S. 10 (2) — 
On receipt of notice under Sec. 10 (2) 
A filing objections — Objections de- 
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. A filing objections — Objections 
ed by 
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cided by Prescribed Authority — Ap- 
Peal by A — Point that some land be- 
ing abadi should not have been includ- 
ed in A’s holding not raised in grounds: 


of appeal — Point cannot be raised. in 
writ petition challenging appellate 
order. ‘(Para 7) 


(C) Constitution of India, Art, 226 — 
Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 10 (2) — 
On receipt of notice under S. 10 B A 
filing objections — Objections decided 
by Prescribed Authority — In appeal 
by A only 12 plots contended to ke 
unirrigated — Point that besides afore- 
said plots other plots were also un- 
irrigated — Cannot be raised in writ 
petition challenging appellate order. 
(Para 9) 
(D) Constitution of ‘India, Art. 226 — 
U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 10 (2) — 
On. receipt of notice under Sec. 10 (2). 
A filing objections — Objections decid- 
ed by Prescribed Authority — Appeal 
by A — Point that Khasra entries were 
incorrect not taken before Prescribed 
Authority — Point cannot be raised in 
writ petition challenging ° appellate 
order. (Para $) 
(Œ) Constitution of India, Art. 226 — 
U. P. Imposition of Ceiling on Land 
Holdings Act (1 of 1961), S. 10 (2) — 
On receipt of notice under Sec 10 (2)— 
decia- 
Prescribed Authority — Peint 
that plot was bed of river not raised 
before Prescribed Authority — Point 
cannot be raised in writ petition chal- 
lenging appellate order. - (Para 9) 
(Œ) U. P. Imposition of Ceiling on 
Land Holdings Act (1 of 1961), S. 4-A 
— Controversy under Sec. 4-A whether 
plot was “irrigated land — Prescribed 
Authority is not bound te make local 
inspection — Jt is within his discretion 
to do so. 1978 All LI 268 and 1978 Ali 
LJ 972, Expl. (Para 10) 
Cases Referred: Chronological Paras 
1979 All WC 257:1979 All LJ 565 11 
1979 <All we 579:1979 All . LJ 
9, 11 
1979 All LR .472:1979 UPLT NOC a 


1979 All LR (SOC) 44: 1978 An LJ 
972 10 
1978 All LJ 436 9 
1978 All WC 577: 1979 ‘All LJ 25 
i 9, 13 

1978 All LR 602:1978 All LJ 383 9 
1978 All LR 605:1978 AH LJ 268: 
AIR 1978 All 253 20 
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-B. B. Paul, for Petitioner; 
Counsel, for Opposite Parties. 

ORDER:— This petition arises out of 
the proceedings under the U. P. Im- 
position of Ceiling on Land Holdings 
Act, 1960. a 

2. In ‘brief the facts are these:— 
_8 The petitioner received the notice 
under Sec. 10 (2) of the Act and he 
filed objections, a true copy whereof 
is annexure No. 1 to the petition. The 
Prescribed Authority decided the said 
Objections by his order dated 30-6-1976. 
The petitioner has not annexed to the 
petition any copy of the said order 
dated 30-6-1977. Thereafter an appeal 
was filed by the petitioner and the 
same was allowed by the appellate 
court by its judgment dated 21-3-1977. 
Again no copy of the said judgment 
has been annexed to the petition. The 
appellate court remanded the case to 
the Prescribed Authority with certain 
directions. After the remand the Pre- 
scribed Authority decided the case by 
his order dated 29-7-1977, a true copy 
whereof is Annexure 4 to the petition. 
Thereafter an appeal was filed by the 
petitioner and a true copy of the 
memorandum of appeal is Annexure 5 
to the petition. The appellate court. dis- 
missed the appeal by itsjudgment dated 
17-9-1977, a true copy whereof is an- 
nexure 6 to the petition. 

4. Now the petitioner has come up 
in the instant writ petition and in sup- 
port thereof I have heard Sri B. B, 
Paul, learned counsel for the petitioner. 
In opposition, the learned Standing 
Counsel has made his submissions. 


5. In this case a controversy was 
referred to a Large Bench touching 
upon the interpretation of Sec. 4 (ii) 
of the Act. The larger Bench decided 
the said controversy against the peti- 
tioner and it was held that the enu- 
meration of the areas in the said pro- 
vision is exhaustive and not illustrative. 
It was further held that in view of the 
inclusion of the Ceiling Act in the 9th 
Schedule of the Constitution, the vires 
of the said provision could not be at- 
tacked on the ground that it was, hit 
by Article 14 of the Constitution. 
Therefore, the said contention has not 
been pressed by the . learned counsel 
for the petitioner before me after I 
heard the petition subsequent to th? 
decision of the larger Bench. 

6. Learned counsel next contended 
‘that after the’ case had -been - remanded 


Standing 
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by the appellate court holding that the 
petitioner had only one half share in 
the land and the remaining one half 
portion fell to the share of his son 
Onkar Singh, a fresh notice under Sec- 
tion 10 (2) of the Act should have been 
issued to the petitioner Har’ Prasad 
Singh, In my opinion, this contention 
has no merit. The appellate court had 
accepted the contention of the peti- 
tioner that from his holding which was 
shown in C. L. H. Form 3 the share 
of his son should have been excluded. 
The appellate court accepted this con- 
tention and directed that such half 
share should be excluded from the 
holding of the petitioner, There was no 
necessity for issuing a fresh notice 
under Section 10 (2) of the Act. Learn- 
ed counsel for the petitioner himself 
conceded that the non-issuance of a 
fresh notice did not result in any pre- 
judice to the _ petitioner but he con- 
tended that in the interest of correct- 
ness of the proceedings, a fresh modi- 
fied notice should have been issued to 
the petitioner. As I have stated’ above, 
there was no necessity for any fresh 


notice and in any case, no pre- 
judice has been caused to the peti- 
tioner as has been conceded by the 
learned counsel for the petitioner. 


The first contention raised on behalf of 
the petitioner is, therefore, rejected. 
7. Learned counsel then contended 
that certain plots were abadi plots and - 
they were liable to be excluded. In 
this connection the learned counsel re- 
ferred to para 16 of the writ petition 
and placed reliance on a decision of 
Deoki Nandan, J. in Gajendra Singh 
v. State of U. P. (1978 All LR 602) 
and of R. C. Srivastava, J. in Hafiz 
Shafat Ali v. State of U. P. (1979 All 
LR 472). This contention cannot be al- 
lowed to be raised in the instant peti- 
tion. I have already stated above that ` 
the appellate court at an earlier stage 
remanded the case to the Prescribed 
Authority with certain directions. The 
petitioner did not append a copy: of the 
appellate .court’s remand order which 
would have clearly shown the points on 
which the remand order was made. It 
should be seen that the said remand 
order was never. questioned by any 
further .proceedings in this Court: and, 
therefore, the same became final. The . 
petitioner -himself has not sought - the , 
quashing of the said remand order in | 
the ‘instant petition. From the order of - 
the -Prescribed 


. Authority . dated ..29-7- . . 
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1977) (Annexure 4) it s¢ems that the 
remand was made. only on the question 
regarding the plots being irrigated į or 
unirrigated. The Prescribed Authority 
dealt only with the said controversy in 
the said order. In the grounds of ap- 
peal (Annexure 5) itis obvious thatno 
ground was taken that some land should 
not have been included in the holding 
on the ground that the same was abadi 
land. The appellate court also has not 
dealt with the said controversy in its 
judgment. In this view of the matter, 
the petitioner cannot be allowed to 
raise the said contention in this peti- 
tion. 


‘8. Lastly, it was contended that cer- 
tain land was wrongly treated as irri- 
gated and the same should have been 
treated as unirrigated. In paragraphs 
15 and 16 of the petition a large num- 
ber of plots are mentioned. However, 
from the grounds of appeal (Annexure 
5) and from the judgment of the ap- 
pellate court (Annexure 6) it is clear 
that in the appellate court below the 
following plots alone were contended to 
be unirrigated : 

129, 130/2, 134, 136, 164, 237, 
251, 252, 256, 268 and 352, 


9. The petitioner cannot be allowed 
to go beyond the plots which were 
tmentioned by him in ground No, 2 of 
the memorandum of appeal (Annexure 
15) and which were pressed before the 
appellate court as is clear from formu- 
lation of point No. 2 and the 
jeussion thereon in the judgment of the 
sappellate court (Annexure 6), Out of 
the aforesaid 12 plots the petitioner 
placed before me khasra extracts for 
1378, 1379 and 1380 Faslis regarding ten 
plots but he did not place any khasra 
extract for plots No. 268 and 352. From 
the said extracts it is clear that the 
authorities below rightly treated plots 
. Nos. 129, 130/2, 134, 136, 164, 237, 396, 
251, and 252 to be irrigated. From the 
extract of khasra for 1379 fasli it is 
clear that plots Nos, 129, 130/2, 134, 
136, 164, 237 and 396 grew two crops 
in the year and their scurce of irriga- 
tion is recorded as tube-well, Plots 
Nos. 251 and 252 were vightly treated 
as irrigated on the basis of Khasra 
entries for 1378 fasli Two crops were 
grown in the said agricultural year and 
the source of irrigation is noted as 
dtube-well. Now remain three plots Nos, 
256, 268 and 352. So far as plots Nos, 
1980 AIL/13 VI G—9 


396, 
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268 and 352 are concerned, I have al- 
ready stated above that the petitioner 
did not file in this petition any extract” 
of the relevant khasras. However, from 
the order of the Prescribed Authority 
and the judgment of the appellate 
court also it is not clear why the said 
two plots were treated as irrigated. So 
far as plot No. 256 is concerned, from 
the extracts of ` khasras which have 
been placed before me I have not found 
any source of irrigation noted against 
it. The learned counsel for the peti- 
tioner sought to contend that the 
khasra entries were not reliable and in 
such circumstances the petitioner’s oral 
evidence should have been looked into, 
Learned counsel in this connection con- 
tended that the Authority of Division 
Bench pronouncement in Jaswant 
Singh v. State of U. P, (1978 All WC 
577) stands diluted on account of the 
subsequent pronouncement in Kallu v. 
State of U, P. (1979 All WC 579. Itl 
should be seen that no such case was 
taken up before the Prescribed Autho- 
rity and in the objections filed before 
the Prescribed Authority, it was never 
stated that khasra entries were mani- 
pulated or were incorrect. In such cir- 
cumstances, the petitioner could nof be 
allowed to raise the said question in 
the instant petition, Learned counsel 
also contended that in 1380 fasli in 
respect of plots Nos, 251 and 252 the 
source of irrigation is mentioned as 
Nal Coop power. Therefore, the entrv 
of Nal Coop in 1379 fasli should not 
lead to the conclusion that the plots 
concerned had the facility of a private 
irrigation work. In my view this con« 
tention is incorrect, The entry of Naf 
Coop (Tube-well) can reasonably be 


‘expected to mean a tube-well operated 


by diesel or electric power. If was also 
contended that plot No. 237 was the 
bed of the river and a reference was 
made to the statement -of the Lekhpal. 
Reliance was placed on the decision of 
M. P. Saxena, J. in Rani Prem Kunwar 
v. Dist. Judge (1978 All LJ 436), This 
controversy cannot be allowed fo be 
raised in this petition, because it was 
never raised’ before the Prescribed Au} 


thority and the appellate court. Learn-! 


ed counsel also sought to contend that 
the khasra entries did not show that 
the entire area of the plots in question 
had been irrigated and that the column 
recording the area of the two crop land 


a Era 
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in the khasra never showed that the 
entire area- of a plot.was treated as 
‘two crop land, These contentions can- 
not be accepted now in view of the 
Division Bench in Kallu v, State of 
U. P, (1979 All WC 579), 


10. Learned counsel for the peti- 
tioner next contended that in the inm- 
stant case the Prescribed Authority was 
bound to take a local inspection and 
for this contention reliance was placed 
on Shital Singh v. State of U. P. (1978 
All LR 605); and Ram Swarup Singh 
v. State of U,-P. (1979 All LR (SOC) 
44): (1978 All LJ 972). In my opinion 
in none of these two cases it was laid 
down that a Prescribed Authority was 
bound to make a local inspection while 
determining a controversy under Sec- 
tion 4-A of. the Act. It is within his 
discretion to do so. Moreover, it should 
be seen that no grievance was made 
before the lower appellate court that 
such a local inspection . was not made 
by the Prescribed Authority. In the 
writ petition itself also no such griev< 
ance was made. Therefore, the learn- 
ed counsel for the petitioner is not 
entitled to raise the said controversy 
here, l 


11. Accordingly, I allow this peti- 
tion and quash the judgment of the 
appellate court dated 17-9-1977 and the 
order of the Prescribed Authority 
dated 29-7-1977 to the extent the 
plots Nos. 268, 852 and 256 were 
treated as irrigated. The case is 
remanded to the Prescribed Au- 
thority with a direction that each of 
the said three plots shall be dealt 
with separately and the Prescribed Au~ 
thority shall state how both the re- 
quirements laid down in any of the 
three categories of Sec, 4-A stand 
satisfied or do not stand satisfied and 
the plots shall be accordingly treated 
irrigated or unirrigated. The Prescribed 
Authority shall deal with the said con- 
troversy in the light of the interpre- 
tation of Sec. 4-A by the two Division 
Bench pronouncements of: this Court 
in Jaswant Singh v. State of U. P. 
. (1978 All WC 577) and Kallu v. State 

of U. P. (1979 All WC 579). The Divi- 
sion Bench pronouncement in Shiv Ram 
Singh v. State of U. P. (1979 All WC 
257) will also be looked into by tha 
Prescribed Authority and in accor 
dance with the said decision the rele- 


vant khasra entries will be leoked into 
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even though the khasra extracts might 
not have been filed by the petitioner. 
The ceiling area and surplus land shall 
be redetermined thereafter. It is made 
clear that no other controversy shall 
be allowed to be raised before the 
Prescribed Authority or before the ap- 
pellate court in case an appeal is filed 
against the fresh decision of the Pre- 
scribed Authority. In other words, ex- 
cept for the said three plots, the judg- 
ment of the appellate court dated 17-9- 
1977 shall be treated as final. In the 
circumstances of the case, there will 
be no order ag to costs. 

Petition allowed, 
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U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), Ss. 43 (2) (rr) and 21 — Jurisdic- 
tion of prescribed authority under Sec- 
tion 43 (2) (rr) — Permission granted un- 
der Section 3 of old Act of 1947 to evict 
tenant —- Subsequent events cannot be 
considered — Prescribed Authority is 
bound to order eviction according to per- 
mission. 1977 All LJ 251, Overruled. 
(U. P. (Temporary) Control of Rent and 
Eviction Act (3 of 1947) (Since repealed) 
Section 3), 


The question whether the eviction of 
the tenant has to be ordered from any 
specified part of the building under te- 
nancy is not within the jurisdiction of 
the Prescribed Authority,. while actmg 
under clause (rr) of Section 43 (2), ir- 
respective of the occurrence of subse- 
quent events which may make it impro- 
per to order the eviction from the entire 
building, or which may tend to establish 
that the need set up by the landlord can 
be satisfied by ordering eviction of the 
tenant from a specified part of the build- 
ing under tenancy. Subsequent events 
or facts cannot be considered and the 
Prescribed Authority is bound to order 
eviction according to the permission 
granted under Section 3 of the 1947 Act. 
1977 All LJ 251, Overruled: 1976 All LJ 
708, Approved. (Para 19) 
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The opening clause of this -provision 
entitles the prescribed authority to find 
that the permission under Section 3 of 
the old Act has been obtained on any 
ground specified in sub-section (1) or 
sub-section (2) of Section 21 of the pre- 
sent Act and that the same has become 
final, This is the beginning as well as tne 
end of his jurisdiction to record findings. 
If the conclusion is in the affirmative it 
has no discretion but to order the ev-c- 
tion of the tenant from the building un- 
der tenancy, The jurisdiction of the pre- 
scribed authority is to order the ev:c- 
tion of the tenant from the building wun- 
der tenancy, It has not expressly been 
conferred any power to order eviction 
from a portion or part of the building 
under tenancy, (Paras 5, 6) 


The jurisdiction of the prescriked 
authority while deciding an application 
under Section 21 of the present Act can- 
not be equated with the jurisdiction it 
has been conferred for giving effect to 
the permission grahted under Section 3 
of the old Act, The two situations ere 
different. Clause (rr) specifically prohi- 
bits the prescribed authority from sats- 
fying itself afresh that the grounds exst, 

(Para 53) 


Under the old Act of 1947, permission 
could be granted in relation to the build- 
ing under tenancy, The District Mags- 
trate had no power to grant permission 
only in respect of any specified part 
thereof, Clause (rr) of Section 43 oge- 
rates notwithstanding the repeal of the 
old Act of 1947. It provides for satisfec- 
tion of the order of permission grant=d 
under Section 3 of the old Act by the 
speedier method of eviction under Sec- 
tion 21 of the present Act. Under the 
old Act of 1947, the landlord after cb- 
taining permission under Section 3 of 
that Act had to file a suit for eviction of 
the tenant, The suit naturally extended 
to eviction from the building under -e- 
nancy, It could not be for eviction from 
any specified part of the building uncer 
tenancy, Clause (rr) of Section 43 pro- 
vides a speedier remedy for the same re- 
lief, To achieve the same relief, it spezi- 
fically says that ‘the prescribed autro- 
rity shall order the eviction of the ten- 
ant from the building under tenancy’. 

(Paras 15, 26} 
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1976 All LJ 708: AIR ‘1977 NOC 88 20 
P. K, Misra, for Petitioner, 


All, 195 


-SATISH CHANDRA, C. J.:— A Divi- 
sion Bench felt unable to follow the law 
laid down by another Division Bench in 
Smt. Sarju Devi v. Prescribed Authority, 
Kanpur (1977 All LJ 251), It has referred 
the following question of law to a larger 
Bench, 


“Whether the Prescribed ‘Authority, 
while exercising jurisdiction under 
clause (rr) of Section 43 (2) of the 1972 
Act, has jurisdiction to take subsequent 
events into consideration or to modify 
the permission granted under Section 3 
of the 1947 Act and to evict a tenant 
from a portion of the building even 
though permission may have been grant- 
ed in respect of the entire building?” , 


2. Section 43 of the U, P., Urban 
Buildings (Regulation of Letting, Rent & 
Eviction) Act, 1972 deals with repeal and 
savings. By sub-section (1), it repeals the 
U. P, (Temporary): Control of Rent and 
Eviction ‘Act, 1947, Sub-section (2) pro- 
vides :— f ‘ 

(2) Notwithstanding such repeal — 

(rr) Where any permission referred to 
in Section 3 of the old Act has been ob- 
tained on any ground specified in sub- 
section (1) or sub-section (2) af Sec, 21, 


~ and has become final, either before the 


commencement of this Act, or in accord- 
ance with the provisions of this sub-sec- 
tion, after the commencement of this 
Act, whether or not a suit for the evic- 
tion of the tenant has been instituted the 
jJandlord may apply to the prescribed 
authority for his eviction under Sec, 21, 
and thereupon the prescribed authority 
shall order the eviction of the tenant 
from the building under tenancy, and it 
shall not be necessary for the prescrib- 
ed authority to satisfy itself afresh as to 
the existence of any ground as aforesaid, 
and such order shall be final and shall 
not be open to appeal under Section 22,” 

3. The conditions for the application 
of clause (rr) are:—~ 

(a) permission under Section 3 of the 
old Act, namely Act of 1947, has peer 
granted and has become final; 

(b) the permission has been granted on 
any ground specified in sub-section (1) 
or sub-section (2) of Section 21 of Mhig 
Act, 


4. Then, if the Iandlord applies for 
the eviction of the tenant under S, 2%, 
the Prescribed Authority shall order his 
eviction from the building under tenancy. 

5. It is noticeable that the jurisdic- 
tion of the Prescribed Authority is ‘to 
order the eviction of the tenant from fhe 
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building under fenancy. It has not ex- 
pressly been conferred any power to 
order eviction from a portion or part af 
he building under tenancy, 


’ 6, The opening clause of this provi- 
‘sion entitles the Prescribed Authority ta 
find that the permission under Section 3 
of the Old Act has been: obtained on any 
ground specified in sub-section (1) or 
sub-section (2) of Section 21 of the pre- 
sent Act and that the same has becoma 
final, This is the beginning as well as 
the end of his jurisdiction to record find- 
ings, If the conclusion is in the affirma- 
tive it has no discretion but to order the 
eviction of the tenant from the building 
under tenancy, 


7. This leads us to Section 21, 
tion 21 provides :— 

“21, Proceedings for release of build- 
‘ing under occupation of tenant (1) Ths 
Prescribed Authority: may, on an appli- 
cation of the landlord in that behalf 
order the eviction of a tenant from tha 
building under tenancy or any specified 
part thereof if it is satisfied that any ct 
the following grounds exists namely......’ 


8. Then follow the grounds, They are 
given in clauses (a) and (b). Clause (a) 


Sec 


-deals with bona fide requirement of. the- 


landlord. Clause (b) refers to the build- 
‘ing being in a dilapidated condition and 
is required for purposes of demolition 
and new constructions, Sub-section (3} 
-mentioned the grounds for eviction from 
any surplus land appurtenant to the 
building under tenancy. In that evert 
eviction of the tenant could be ordered 
from the ‘surplus land, i 


> 9. Under Section 21 (1) of the Ac, 
if the Prescribed Authority is satisfied 
that the grounds mentioned in it exis, 
it has jurisdiction to order the evicticn 
of the tenant ‘from the building under 
‘tenancy’ or ‘any specified part thereof’. 


` 10. The landlord. has to satisfy tha 
Prescribed Authority that the grounds 
mentioned in Section 21 exist, On such 
-satisfaction having been reached, the 
Prescribed Authority has jurisdiction to 
consider the further question whether in 
„order to satisfy the ground alleged and 
established .by the landlord the eviction 
of the tenant be ordered from the build- 
ing under tenancy or any specified part 
thereof. The two stages.of the a a y 
‘ate distinct and separate, 
11. The question whether the Section 
‘of the tenant be.ordered from the build- 
ing -under tenancy. or any specified part 
i thereof, is obviously not determination 
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of the existence of the grounds specified 
in sub-section (1) or sub-section (2) of 
Section 21. Clause (rr) does not authorise 
the Prescribed Authority to go into this 
question or determine it, 


12, On tha other hand, clause (rr) 
takes special care to provide that the 
Prescribed Authority shall not reopen 
the first question either, namely to satis- 
fy itself all over again as to the grounds, 
The last part of clause (rr) says:— 

“and it shall not be necessary for the 
Prescribed Authority to satisfy itself 
afresh as to the existence of any ground 
as aforesaid,” 


In the scheme of clause (rr), it is appa- 
rent that the phrase ‘it shall not be ne- 
cessary’ means ‘it shall not be open’, In 
other words, the Prescribed Authority 
has no jurisdiction to reopen the ques« 
tion and satisfy itself afresh that the 
grounds specified under sub-section (1) 
or sub-section (2) of Section 21 do exist, 
In this respect, the order granting pera 
mission’ under Section 3 of the old Act 


‘is final and conclusive, Its jurisdiction is 


only to see that the grourids on which the 
‘permission was obtained answer the de- 
scription of the grounds specified under 
sub-section (1) or sub-section (2), If it 
is so satisfied, then it has no option but 
to order eviction of the tenant ‘from the 
building under tenancy’, 


13. If the Legislature had intended fo 
confer jurisdiction on the Prescribed 
Authority ‘to order the eviction of tha 
tenant from any specified part of the 
building under tenancy, it would have 
added the phrase ‘or any specified part 
thereof? after the phrase ‘from the build- 
ing under tenancy’ occurring in cl. (rr), 
just as it has done in Section 21 (1). 


14. The conclusion . seems irresistibla 
that the Prescribed Authority has na 
power to consider the question whether 
the grounds shall be satisfied by order- 
ing the eviction of the tenant from any 
specified part af the building under te< 
nancy, 


15. We have to keep in mind thaf| 
clause (rr) of Section 43 operates not-: 
withstanding the repeal of the old Act of 
1947. It provides for satisfaction of tha 
order of permission granted under Sec- 
tion 3 of the old Act by the speedier 
method of eviction under Section 21 of 
the present Act. Under the old Act~of 
1947, the landlord after obtaining per- 
mission under Section 3 of that Act had) 
to file a suit for eviction’ of the tenant, 
Clause (rr)..of. Section: 43 (2).-provides a 
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speedier remedy, no matter whether a 
rs had been instituted. 4 


16. Under the oid Act of 1947, per~ 
mission could be granted in relation! to 
the building under tenanzy. The District 
Magistrate had no power to grant: per- 
mission only in respect of any specified 
part thereof. Under that Act, a ‘suit 
had to be filed for the eviction of tha 
tenant on the basis of the permission; 
The suit naturally extended to eviction 
from the building under tenancy, It 

jJeould not be for eviction from any spe~ 
cified part of the building under tenancy. 
Clause (rr) of Section 43 provides a 
speedier remedy for the same relief, To 
achieve the same relief, it specifically 
‘says that ‘the prescri»ed authority shall 
order the eviction of the tenant from tha 
ibuilding under tenancy’, 

1%. For the tenant it was _ submitted 
‘that under clause (rr), the Prescribed 
Authority can take into account subse- 
quent events in order io satisfy itself 
that the ground on which the permission 
was obtained under the old Act wil? ba 
“satisfied by ordering eviction from any, 
specified portion of the building, ` 


18. . Clause (rr) operates as a substi. 
‘tute for a suit for eviction based on the 
permission granted under the old Act, 
Acceptance. of the submission or behalf 
of the tenant would result in non-use of 
clause (rr) in many vases. Under cl, (rr); 
as construéd on behalf of the tenant, tha 
Prescribed Authority will have jurisdic- 
tion to order eviction from any specified 
part of the building. No landlord is go- 
ing to take the risk of applying under 
Section 21 read with clause (rr) of Seca 
tion 43 (2) for the eviction of a tenant, 
because then he would run the risk of 
his attempt being render2d futile in get- 
ting the entire building suit (sic), In that 
‘event, clause (rr) would become an illu- 
‘sory provision, The object of providing 
‘speedier relief of evicticn of the tenant 
to such.landlords would become nugatory 
and the object of clause (rr) would stand 
defeated. Such an intention cannot ba 
imputed to a sane legislature, 


-19. In our view, the question whether 
the eviction of the tenant has to be 
ordered. from any specitied part of the 
building under tenancy is not within the 
jurisdiction of the Prescribed Authority, 
‘while acting under clause (rr), irrespec- 
' itive of. the occurrence of subsequent 
events which may :make.it improper ta 
jorder ‘the eviction: from the entire build- 
ing, or which: may.tend-to. establish that 
the need set up by the landlord.:can. be 
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‘the landlord and the tenant, 


‘entire house, 
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satisfied. by ordering eviction of. i 
tenant from a specified part of the build- 
ing under tenancy. i 

20. In Tara Chand Khandelwal v, 
‘Prescribed Authority, Agra, - (1976 AN 
LJ 908), <it was held that subsequent 
events or facts cannot be considered and 
the Prescribed Authority is bound to 
order eviction according to the permis- 
sion, This case lays down the law cor- 
rectly, 

21. We may now consi4.r fhe case of 
Smt, Sarju Devi (supra) which has caus= 
ed this reference, 

- 22, When an application is made un- 
der Section 21, the Prescribed Authority 
has to satisfy itself that the grounds 
mentioned in Séction 21 (1) and (2) exist, 
It then considers whether the established 
grounds can be satisfied by ordering 
eviction either from the whole or part of 
the accommodation. But, under cl. (rr), 
the second part of the enquiry is forbid- 
den, 

23. In Smt, Sarju Devi (supra), the 
Division Bench observed :—~ 


“Consideration of relative hardship to 
may also 
persuade the Prescribed Authority not to 
order eviction of the tenant from the 
but to’ order his’ eviction 
from. a portion: of the house. When such 
is the legal position when the landlord 
makes,.an application .for.the first time: 
under Section 21 of the Act, we do not 
see why the legal position should be dif- 
ferent under clause fri) of - Section 43 
(2) of the present Act: The words ‘shall 


„order the eviction of the tenant from, the 
-building under tenancy’ should, in our 


opinion, be read as ‘shall order eviction 
of the tenant from the entire building 


“or any portion thereof,” = 


In.the aforesaid case, the. Division -Bench 
equated the jurisdiction of the Prescrib-. 
ed Authority while deciding an applica- 
tion under Section 21 of the present. Act 
with the jurisdiction it has been con; 


-ferred for giving effect to the permission 
-granted under Section 3 of the old Act. 


As explained .above, the two situations 
are different. Clause (rr) specifically pro- 
hibits the Prescribed Authority from 
satisfying itself. afresh that the grounds 


-exist, It has only to see that the grounds 


on which permission was granted under 


the. old .Act are such as answer the de- 
“scription, of the’. _gtounds’ mentioned in 
„sub-section ay or (2) of Section 21 It 


has-no. power to` satisfy itself as te any 
other matter, While disposing. of..an ap; 
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plication under Section 21 (1); it has an 
additional jurisdiction to decide whether 
the grounds established by the landlord 
require eviction from the whole or. a 
part of the building. This latter jurisdic- 
tion has nct been given to the Prescrib- 
ed. Authority while dealing with an ap- 
plication under clause (rr) for eviction 


of. the tenant on the basis of the permis-: 


sion granted under the old Act, That is 
why the two situations cannot be equat- 
ed, The Division Bench, if we may say 
so with respect, fell into an error in 
overlooking this distinction, We are un- 
able to approve the. decision in Smt, 
Sarju Devi. 

24. On facts, it is undisputed that the 
Yandlord was granted permission under 
Section 3 of the old Act. It was in re- 
spect of one of the grounds mentioned in 
S. 21, and that the permission became 
final. The Prescribed Authority when 
approached under S. 21 read with S. 43 
(rr) of the present Act refused to consi- 
_der subsequent events and directed the 
petitioner’s eviction from the entire shop 
vide order dated November 2, 1977, The 
order was in law justified, 

25. We answer the question referred 
to us in the negative against the peti- 
tioner and in favour of the respondents, 


Answered in negative, 
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€C. S, P. SINGH, R. M. SAHAI AND 
R. R. RASTOGI, JJ. 
Laxmi Narain Anand Prakash, Ap- 
plicant v. Commissioner of Sales Tax 
Lucknow, Respondent. 


1980. 
U. P. Sales-tax Act (15 of 1947), Sec- 
tons 21 and 6 (f) — U. P. Sales-tax 


Rules (1948), R. 77 — Proceedings 
under S. 21 — Service of notice on as- 
sessee is a condition precedent — Notice 


served on unconcerned person and as- 
sessee participating in proceedings — 
Proceedings are vitiated and assessee is 
not estopped from challenging validity 
of proceedirg for non-service of notice, 
1978 UPTC 1:1978 Tax LR NOC 24 
Overruled, (Evidence Act (1872), Sec- 
tion 115). ; 
: Where notice “inder. Sec, 21 has been 
improperly served: in that it was serv- 
ed,on a person not concerned with the 
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‘tion 21 will be 


S. T R., No, 40 of 1978, D/- 18-1- 


A.L R. 


assessee the initiation of the proceed- 
ings is without jurisdiction and it could 
not be validated by participation of 
the assessee in the proceedings. 1978 
UPTC 1:1978 Tax LR NOC 24, Over- 
ruled, Case law discussed, 
(Para T} 
Service of a notice for purpose of 
initiating proceedings under Sec, 21 is 
not a mere procedural requirement but 
is a condition precedent. If ro notice 
is issued or the notice issued is shown 
to be invalid or no notice has been 
served on the dealer the proceedings 
and the consequential order under Sec- 
illegal and void irre- 


spective of the fact that the dealer 


gets knowledge of the proceedings 
under Section 21, The words ‘after 
issuing’ also do not make any diffe- 


rence as they mean entire process of 
sending the notice and serving it, The 
jurisdiction to proceed under Sec, 21 
could’ be exercised only if condition 
precedent was satisfied and notice for 
assessment or re-assessment under Sece 
tion 21 was not only issued but valid- 
ly served on the assessee, 
: (Para 4) 

Jurisdiction is understood as the au- 
thority or power of a court or tribunal 


` to entertain and decide in any judicial 


or quasi-judicial proceeding, It may be 
territorial, pecuniary, personal, local 
etc. Whatever form it may assume but 
it is firmly established that where a 
Court or tribunal has no jurisdiction, 
no amount of consent, acquiescence or 
waiver can create it. If the law says 
that no jurisdiction can be assumed 
without issue of notice and serving it 
on the assessee it cannot be circum- 
vented by invoking . equitable prin- 
ciple of estoppel and participation of 
assessee. It is not an error in exercise 
of jurisdiction but an error which de- 
bars assessing authority from proceed- 
ing in the matter. (Paras 5, 6) 


Further, the bar created by Section 
(6) (£) from raising question of jurisdic- 
tion in appeal or revision is in respect 
of territorial and pecuniary jurisdiction 
only. The jurisdiction exercised under 
Section 21 -without service of notice is 
neither territorial nor pecuniary, It is 
a jurisdiction which pertains to ` sub- 
ject-matter and if no proceedings could 
be taken without issue and service of 
notice then assessing authority could 
not assume jurisdiction only because 
assessee consented or participated in 
proceedings. (Para 5) | 
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Cases Referred: Chronological Paras 


1979. UPTC 1490 , 6 
(1979) 118 ITR 906:1976 Tax LR 

(Cal) : l i | 5 
1978 UPTC 1:1978 Tax LR NOC ; 24 


i 1, 2, 6 
1978 UPTC 39- i 5 
1972 UPTC 537 2 
1971 UPTC 13 2 
1971 UPTC 217 2 


(1969) Ref. No. 538 of 1966, D/- 2-1- 


1969 (All), Commr. of Sales Tax v. 
Haji Allah 6 

_ (1967) 66 ITR 147 (SC) 5 
AIR 1965 SC 1216 6 
(1965), 55 ITR 406 (Cal) 5 
(1964) 53 ITR 100: AIR 1964 SC 1742 
l 4 

(1964) 52 ITR 220 (All) ` 5 
(1964) 52 ITR 625:1963 All LJ 1079 5 
(1963) 14 STC 976: AIR 1964 SC 776 
3 

(1959) 35 ITR 388: AIR 1959 SC 213 
3 

(1956)* 29 ITR 842:AIR 1956 Mad 526 
5 

(1956) 30 ITR 439: AIR 1956 Cal 161 
$ 5 
(1956) 30 ITR 484: AIR 1957 Pat 61 5 
(1955) 27 ITR 54: AIR 1955 Bom 227 
{1953) 24 ITR 576 (Caly 6 
AIR 1931 All 490:1931 AH LJ 715 
- (FB) ; 5 
ILR (1886) 9 All 191 (PC) 5 
Bharat Ji ' Agrawal, for Applicant; 


A. P. Misra, for Respondent, 


` QORDER:— Prompted with equitable 
consideration, in proceedings arising 
out of escaped assessment, a Division 
Bench of this Court in Kalpanath 
Singh v. Commr, of Sales Tax (1978 
UPTC 1) ruled, ‘if an assessee acquires 
knowledge of the pendency of the pro~ 
ceedings and acting on such knowledge 
appears and acts in aid of the proceed- 
ings before the assessing authority, he 
cannot be allowed tc challenge the 
proceedings on the ground that .no 
notice was served or zhat it was not 
validly served on him under rule 77. 
As one of us felt difficulty in follow- 
ing it in the abovenoted reference 
where the question , referred was as 
under this Full Bench was constituted: 

“Whether under these circumstances 
the service of notice under Section 21 
of the U. P. Sales Tax Act on a stran- 
ger would be deemed to have been 
properly and validly effected on the 
petitioner and the learned Sales Tax 
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‘spect thereof, the 
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Officer would acquire - jurisdiction. .to 
finalise the proceedings under Sec. -21 
under the circumstances of the case?” 
The question hardly presents any diff- 
culty but the circumstances found by 
revision authority were: 

“It is not disputed that the notice 
under Sec. 21 of U, P. Sales Tax Act 
was served on Om Prakash and he had 
no concern with the assessee’s firm. 
The assessee however appeared on the 
date of hearing in the proceedings 
under Section 21 of the U., P. Sales 
Tax Act, Learned Appellate Authority, 
therefore, held that service of notice 
on Om Prakash therefore. became im- 
material and the proceedings cannot be 
said to be invalid”. . 

2. It is the correctness of this view, 
which finds complete support from 
Kalapanath Singh’s case, that seeks de- 
termination in this case, But before 
coming to it, it may be worthwhile to 
examine scope of Section 21 itself 
which reads as under: 

“21, (1) If the assessing authority has 
reason to believe that the whole or 
any part of the turnover of a dealer, 
for. any assessment year or part there- 
of, has escaped assessment to tax or- 
has been under assessed or has ‘ been 
assessed to tax ata rate lower than 
that at which itis assessable under 
this Act, or any deductions or exemp- 
tions have been wrongly allowed in re- 
assessing authority - 
may, after issuing notice to the dealer 
and making such inquiry as it may 
consider necessary assess or re-assess 
the dealer or tax according to law: 


Provided that the tax-shall be charg- 
ed at the rate at which it would have 
been charged had the turnover ‘not 
escaped assessment, or full assessment, 
as the case may be,” 


(2) No order of assessmenf under 
sub-section (1) or under any other pro- 
vision of this Act shall be made : for 
any assessment year after the expiry 
of four years from the end of such 
year: 

Provided that where the notice under 
sub-section (1) has been served within 
such four years the assessment or re- 
assessment to be made in pursuance of 
such notice may be made within one 
year of the date of the service of the 
notice even if the period of four years 
is thereby exceeded: i 

Provided further | that nothing con- 
tained in this section limiting the, time 
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within: which any assessment or ` re- 
assessment may be made shall apply 
to an assessment - or 
made in consequence of, or to give 
effect to, any finding or direction 
contained in an order under Sec- 
tion 9, Sec. 10, Sec. 11 or Sec, 30 or 
any order passed by the Supreme 
Court ‘under. Article 32. Article 132, 
Article 133, Article 136 or Article 137 
or by the High Court under Article 
226 or Article 227 of the Constitution, 
The words, ‘after issuing notice to the 
dealer’, are significant, It has come- up 
for interpretation in numerous deci- 
sions, It might be useful to notice 
a few of them. In Commr. of Sales Tax 
U. P. v. Sewa Singh Mangal Singh, 
(972) UPTC 537 at p. 538) it was 
held: 


“If the department 
ceed under 


chooses to pro- 
Section 21 it is necessary 
that section should be strictly com- 
plied with. The service of the notice 
under Section 21 is a condition prece- 
dent for assumption of jurisdiction 
under that Section.” : 


Similarly in Kishan Chand v. Commr., 
Sales Tax, (1971 UPTC 13) it was held: 
A notice under Sec. 21 of U.P. 
Sales Tax Act like a notice under 
Sec, 147 of Indian Income-tax Act 1961 
is a jurisdictional notice so that no 
notice for assessment or re-assessment 
in respect of any escapement of turn- 
` over, can be issued or served on the 
assessee within the time prescribed in 
that behalf, Merely because the asses- 
see had knowledge of the proceedings 
under Sec, 21 cannot take the place of 
the service of a valid notice under 
Section 21.” 


In Lakshmi Narain v. Commr. of 
Sales Tax (1971 .UPTC 217) it was 
held: 


“Service of notice is condition prece~ 
dent for taking proceedings under Sec- 
tion 21. These decisions throw ample 
light on the controversy that notice 
under Sec, 21 is jurisdictional and is a 
condition precedent before which the 
assessing authority gets no jurisdiction 
to proceed.” 


3. Similar expression was used in 
Sec. 34 of Income-tax Act of 1922 and 
has been used in Sec. 147 of 1961 Act, 
an, act with which Sales Tax Act has 
been held to be in pari materia. (See 
Ghansham. Das v. Regional. Assistant 
Commr.. of Sales. Tax, ((1963) 14. STC 
976: (SC)). “While interpreting Sec, 34 


= Laxmi -Narain v,” Sales‘ Tax’ Commr., 


re-assessment . 


“Lucknow ` (FB) AER. 
it was held by Supreme Court) in 
Narain Chetty v. Income-tax Commr: 
((1959} 35 :ITR 388 and 392), i 


“The notice prescribed by Sec. 34 of ` 
the Incdme-tax Act for the purpose of 
initiating re-assessment proceedings . is 
not a mere procedural’ requirement, 
The service of a prescribed notice on 
the assessee is a condition precedent 
to the . validity of any reassessment 
made under ‘Sec. 34. If no notice . is 
issued or if the notice issued is shown 
to'be invalid then . the proceedings 
taken by Income-tax Officer without a 
notice or in pursuance of an invalid 
notice, could, be. illegal and void.” 


: 4, In view of these authorities it 
cannot be disputed that no’ proceedings 
could be initiated without issue - and 
service of notice, Service of a notice 
for purpose of initiating proceedings 
under Sec.: 21 is not ‘a:mere procedural 
requirement but isa condition prece- 
dent. . If no: notice’ is issued ‘or . the 
notice issued is shown to be invalid or 
no notice has been -served on-. the 
dealer the proceedings and the conse- 
quential ‘order under Sec. 21 will- ‘bè 
illegal and void irrespective of the fact 
that the dealer gets knowledge of the 
proceedings under Sec. 21. The words 
‘after ‘issuing’ also ‘do not make ‘any 
difference as it has been held to mean 
entire process’ of ` sending the notice 
and serving it. In Banarsi Devi v. In- 
come-tax Officer ((1964) 53 ITR 100) at 
p. 108 it was observed by Supreme 
Court, > . 

“To summarise: The clear intention 
of the legislature is to save the vali- 
dity of the notice. as well as the as 
sessment from an attack on the ground 
that the notice was given beyond the 
prescribed period. That intention would 
be effectuated if the wider meaning is 
given to the expression “issued”, The 
dictionary meaning of the expression 
‘issued’ ‘takes in the entire process of 
sending the notice as well as the ser- 
vice thereof. The said word used in 
See, 34 (1) of the Act itself was inter- 
preted by Courts to mean ‘served’. The 
limited meaning, namely, ‘sent? will 
exclude from the operation of the pro- 
vision a class of cases. and introduce 


anomalies. In the circumstances, by 
interpretation, we accept the wider 
meaning the word ‘issued’ . bears.” 


It cannot therefore, be. said that meré 
issue of notice was sufficient. The jur- 
isdiction to proceed under ‘Section 21, 
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could be: ‘exercised only if condition 
precedent was satisfied and notice for 
‘ .lassessment or re-assessment under Sec- 
tion 21 was not only issued but validly 
served on the assessee. To this extent 
there appears to be no difficulty and 
even the Division Bench held that | if 
a notice is not served properly then 
such service is invalid end contrary’ to 
law. It, however digressed from more 
or less settled view and attempted to 
carve out a new approach by invoking 


principle of estoppel in taxation pro~ 
ceedings. The question therefore, that 
boils down for consideration is whe- 
ther by participation of assessee the 
invalidity of notice wes cured and 
assessing authority was clothed - with 


jurisdiction to proceed under Sec, 21. 


5. Jurisdiction is understood as the 
authority or power of a court or tri- 
bunal to entertain and decide in any 
judicial or quasi-judicial proceeding. 
It may .be territorial, pecuniary, per~ 
sonal, local etc, Whatever form it may 
assume but it is firmly established that 
where a Court or tribunal has no jur- 
isdiction, no amount of consent, ac- 
quiescence or waiver can create it. It 
was held as far back as 1887 by Privy 


Council .of Ledgard v., Bull, ILR (1886) 
9 All 191 (203), ae 
: “When, the Judge- has no inherent 


jurisdiction over the subject matter of 
issue the parties cannot by their 
mutual consent convert -it into a pro~ 
per judicial process although they may 
constitute the Judge their Arbiter and 


be bound by his decisions on the 
merits when these are submitted to 
him,” 


In AIR 193, All 490 a Full Bench of 
this Court held: za 

--“By estoppel a jurisdiction cannot be 
conferred on a court where it has 
none.” - Sa . 

Reliance was placed by learned Stand- 
ing Counsel on Sec. 6-sf the Act; 
which is- analogous to Sec. 21 of Civil 
Procedure Coda and debars an assessee 
from raising cuestion of ‘urisdiction in 
appeal or revision: :From this it was 
argued that once an assessee parti- 
cipates he cannot.,turn round and chal- 
lenge the jurisdiction, This according 
to learned counsel | was legislative 
recognition - of principles of estoppel 
even in, taxation proceedings, 


ispect of: territorial and pecuniary. :jur- 
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tains to subject-matter and if no pro- 


The. 
argument is correct but partially. The 
bar created by Section 6 (f)° is in‘ rée-* 
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isdiction only. The jurisdiction exer- 
cised under Sec, 21 without service off 
notice js neither territorial nor pecu- 
niary, It is a jurisdiction which par~ 





ceedings .could be taken without issue) 
and service of notice then assessing au-| 
thority could not assume jurisdiction? 
only because assessee consented orf 
participated in proceedings, In Commr. 
of Income-tax w, Thayaballi 
Jeevaji ((1967) 66 ITR 147 at p 
it was held by Supreme Court “Service 
of notice under S, 34 within the period 
of limitation being a condition prece- 
dent to the exercise of jurisdiction if 
the Income-tax Officer was unable to 
prove that the notice was duly served’ 
upon assessee within the prescribed 
period any return filed by the assesseé 
after the expiry of the- period of eight. 
years will not invest the Income-. < 
Officer with authority to reassess thé 
income of the assessee pursuant to such 
return,” 


In Commr. of Sales Tax v. Mam 
Chand (1978 UPTC 399: 42 STC 432} 
it was held: ` ` 
“Service of notice under S. 21 of 
U. P. Sales Tax Act is a condition 
precedent to valid exercise of. power 


under that provision and it goes to 
the very jurisdiction of the officer. The 
point which goes to the root of the 
matter or affects the very existence of 
jurisdiction of authority can be raised 
at any time be it in appeal of revision.” 
In (1965) 55 ITR 406 Sewa Lal Daga v. : 
Commr. of Sales Tax, the Calcutta 
High Court while considering. the 
question whether proceedings | for ` 
assessment were valid due to parti“ 
cipation of assessee although notice 
issued was invalid held: 


“Notice which was issued and served 
in the instant case was obviously in- 
valid and the Proceedings before the 
Income-tax Officer were consequently 
illegal and void, The service of notice 
on the assessee was a condition prece- 
dent to the assumption of jurisdiction 
of the Income-tax Officer under S, 34, 


“oneei cannot confer jurisdiction ang, 
e assessment proceedings ` in~ 
ae t gs were in- 


Similarly in ` Benarsi Silk p : 
j r Palace y’ 
Commr, of Income-tax ((1964) 52 ITR 
220. (Al) at p, 230, it was held-—_ 
“Jurisdiction could be ferred | 
zon 
only by statute and’ not by aa 
acquiescences. _ Since ~- jurisdiction: ` jg‘ 
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conferred upon Income-tax Officer to 
proceed under S, 34 (1) only if he 
issues a notice an assessee cannot con- 
fer jurisdiction upon him by waiving 
the requirement of a notice because 
jurisdiction cannot be conferred by 
consent or acquiescence.” 


In Commr., of Income-tax v. Ramsukh 


Moti Lal ((1955) 27 ITR 54 (Bom)), 
((1956). 30 ITR 439 (Cal)), ((1956) 29 
ITR 842 (Mad)) and ((1956) 30 ITR 


484 (Pat)) the following: principle | haz 
been reiterated; : 
“Issue of a notice is a condition 


precedent to the exercise of jurisdic- 
tion under S, 34 and there can be no 
waiver of it.” 

In (1964) 52 ITR 625 Mir Iqbal Husain 
v. State of U.P., it has been held by 
this Court: 

“Even though an assessee filed tha 
return in pursuance of a notice yet h= 
can challenge the validity.” 

In Bhagwan Devi v. Income-tax Offi- 
cer ((1979) 118 ITR 906 (Cal)) it has 
been held that: 


“If the authority concerned does nct 
acquire jurisdiction in the absence ci 
a valid notice being served the entire 
proceedings will be without jurisdiction 
and void and even consent on the 
part of the assessee would confer no 
jurisdiction on the Income-tax Officer.” 
These decisions under Income-tax Act 
and Sales Tax Act hardly leave any 
scope for. argument that proceedings 
for escaped assessment being invalid 
for want of notice do not become valid 
by participation of assessee, 

6. It has vehemently been argued 
by learned Standing Counsel that pro- 
ceedings may not have been validated 
but assessee is debarred on principle 
of estoppel from raising such question. 
The argument is devoid of any sub- 
stance, Estoppel is a principle of equity 
but it does not apply to taxation, pro- 
ceedings. In Commr., of Income-tax, 
-JMadras v. M.R.P, Firm, Muar (AIR 
1965 SC 1216) it. was held by Supreme 
Court: 


“Tf a particular income is not tax- 
able, it cannot be taxed .on basis of 
estoppel or any other equitable doc- 
trine. Equity is out of place in tax 
law, a particular income is either exigi- 
ble to tax under the taxing statute 
or itis not. If it is not the Income- 
tex Officer has no power to impose tax 
on the said income.” 

In: Asit Kumar Ghosh v. Commr., of In- 


Laxmi: Narain v. Sales Tax Commr., 


Lucknow : (FB) ALR, 


come-tax ((1953) 24 ITR 576 at p. 58L 
(Cal) it was held: 


“I do not, however, see how if the- ` 


Act does not authorise the assessment 
of the assessee for the income which 
had neither been received by him nor 
received by the executors on his be- 
half, there could be an estoppel against 
the Statute. Estoppel is only a rule of 
evidence and not a cause of action. In 
any event, estoppel is not a basis of 
liability to assessment under the 
Indian Income-tax Act, and, therefore, 
the assessment of a person for an 
amount of income to which he is a 
stranger cannot be based on the ground 
that he himself wanted to be assessed 
on it.” 


If the law says that no jurisdiction 
can be assumed without issue of notice 


.and serving it on the assessee it can- 


not be circumvented by invoking equit- 
able principle of estoppel and partici- 
pation of assessee. It is not an error in 
exercise of jurisdiction but an error 
which debars assessing authority from 
proceeding in the matter. In Commr, of 
Sales Tax v, Haji Allah (Reference 
No, 538 of 1966 decided on 2-1-1969) it 
was held by this Court: 

“There is no waiver of estoppel of 
notice under S, 21”. 
In Sikri Brothers & Co, v. Commr. of 
Sales Tax (S. T. Case No. 35 of 1977 


decided on 2nd May, 1979* Lucknow 
Bench) it was held: i 
“Invalidity of notice goes to the 


very root of matter and when once it 
is found that the notice instead of 
being addressed to the dealer who was 


to be made liable for the escaped 
turnover was addressed to an entity 
which did not exist the whole pro- 
ceedings stand vitiated in law, The 


defect in notice was fatal to assump- 
tion of jurisdiction by 2 Sales Tax 
Officer.” | 

In view of the settled principle which 
is culled out from these various deci- 
sions given under Income-tax Act and 
Sales Tax Act the principle enunciated 
in Kalapa Nath’s case cannot be 
to be good law. 


7. In the result this revision suc- 
ceeds and is allowed. The question of 
law raised by the assessee is decided 


by saying that notice under S, 21 
having been improperly served the 
initiation of proceedings was without 





* Reported in 1979 UPTC 1490. 
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jurisdiction and it could. not be validat- 
ed by participation of the assessee in 
the proceedings. The assessee shall be 
entitled to its costs which are assessed 
at Rs. 300/-. The fee of Standing 
Counsel is specially fixed in this case 
at Rs. 300/-. 

Revision allowed, 


i 
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Sunder Lal and another, 
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Appellants 


v. State of U.P, and others, Respon- 
dents. 

Second Appeal No, 661 of 1969, 
D/- 23-1-1980. 


Northern India Canal and Drainage 
Act (1873), Ss, 31 and 32 — Manual of 
Orders of U. P. Irrigation Department 
(framed by U. P. Govt. under Act), 
Para 309, Cl. (4) — Cultivator A irri- 
gating his plot from canal for 4 Fasals 
— No contract between A and Govt. 
for supply of canal water — S. 31 
applies and not S. 32 — A has right 
under Para 309, Cl. (4) to get his plot 
irrigated from canal, (Para 4) 


K. D. Pandey and R. C. Verma, for 


Appellants; Standing Counsel, for Re- 
. spondents, 
JUDGMENT: — The present second 


appeal had been filed by the plaintiffs 
for permanent injunctior. and restrain- 
ing the defendants from excluding their 
Chak from the scheme Osrabandi of 
outlet No. 10 of the Canal in dispute. 
The trial Court found that the plots of 
the plaintiff were not included in the 
Scheme of the outlet No. 10 concern- 
ed and dismissed the suit. The lower 
` Appellate Court gave a finding that 
the subsequent "papers filed by the 
State were not reliable and the Court 
below was of the opinion that the 
plots of the plaintiffs were being irri- 
gated from the outlet No, 10. It also 
gave a finding that the plaintiff had 
irrigated his plot for four Fasals from 
Rabi 1971 and onwards. 


2. The learned counsel for the ap- 
pellant relied upon Cl. 4 of the 
Para 309 of the Manual of Orders of 
the Irrigation Department, It is quoted 
in the order of the lower Appellate 
Court. It is as follows: 


“Provided that no area shall be ex- 
cluded for the reasons given in the 


BX/DX/B23/80/GNB . 





_ Sunder Lal v. State of. U. P. 


All, 203 


items. above, if it has been irrigated 
by the outlet in at least 3 Fasals during 
five years. immediately preceeding.” 


3. The Court below in spite of the 
rule, relied upon Cl. (f) of S. 32 of the 
Northern India Canal and Drainage . Act 
which provides that "no right can be 
acquired by user.” Section 32 of the 
Northern India Canal and Drainage 
Act applies to contracts which are to 
be entered into between the State and 
the cultivator and the contracts were 
to be framed in accordance with that 
Section. The Court below, however, 
though it noted yet completely ignored 
S. 31 of the Act which reads as under: 

“In the absence of a written con- 
tract or so far as any such contract 


does not extend, every supply of 
canal water shall be deemed to 
be given at the rates and sub- 


ject to the conditions prescribed by the 
rules to be made by the State Govern- 
ment in respect thereof.” 


4. It is not disputed before me that 
the Manual of Orders of Irrigation 
Department in U. P. has been framed 
by the State Government in pursuance 
of the Act aforesaid, It is found by the 
Court below that there is no contract 
in writing beween the parties, Obvious- 
ly S. 31 will apply and S. 32 is not 
applicable to the instant case, The 
plaintiff, in the circumstances, had a 
right under Cl. 4 of Para 309 of the 
Rules quoted above to get his Chak 
irrigated from the outlet No, 10 in 
dispute, 


_ 5. In the circumstances, the appeal 
is allowed. The judgment and decree 
passed by both the Courts below are 
set aside and the suit of the plaintiffs is 
decreed with costs throughout, 


Appeal allowed, 
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C, S5, P. SINGH, J. © 
Mithu Lal, Applicant v, Smt, Chunni 
Kunwar, Respondent. 


Civil Revn, No, 468 of 1978, D/- 18- 1- 
1980.* 


Provincial Small Cause Courts Act 
(1887), S. 17, Proviso — Civil Proce- 
dure Code (1908), 0O. 9, R. 13; R. 15, 
R. 5 (1) (a in U. P) Ex parte 
decree of Small Cause Court — Appli- 
cation for setting aside — Compliance 
with provso to S. 17 mandatory for 
application being: entertained — Court 
has discretion to make a conditional 
order and accept security for, without 
insisting upon deposit of decretal 
amount — Court cannot reject appli- 
-eation for setting aside decree for 
failure tc deposit decaci.l amount 
when defendant has complied with 
the direction as to security — 
0. 15, R. E not attracted as no written 
statement was filed by the defendant. 

(Para 2) 


‘Rajesh Ji Verma, for Applicant; S. S. 
Chandwariz, for Respondent, 


ORDER: This is a revision by 
the defendant, The plaintiff had filed a 
suit for arrears of rent and ejectment. 
The suit was decreed ex parte, There- 
after the defendant applied for setting 
aside the əx parte decree. In order to 
comply wich the provisions of S. 17 af 
the Small Cause Courts Act he obtain- 
ed permission from the trial Court for 
furnishing security for the decretal 
amount, The defendant furnished the 
security d2manded, and the restoration 
application was thereafter considered 
on merits. The trial Court passed an 
order the relevant pene of whica 
runs as under :— ae 


“The epplication is within time. 
‘Ajléwed ona payment of Rs. 30/- as 
costs, The applicant to deposit the en- 
tire decretal amount in Court within 
7 days or show the tender if he has 
deposited rent under S. 17 or under 
O. 15, R. 3.” 

2, Thereafter the defendant made 
an application on 29th July °77 stating 
that the decretal amount had been 
deposited and a ftrther amount cf 


*Against decree of Rati Ram Jatva, 
3rd Addl Dist Judge, Etah, D/- 20-12 
1977. 
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Rs, 230/-' had also: been‘ deposited. Ac- 
cording to defendant the total amount 
deposited covered the decretal amount 
and the rent due up to the 26th Aug., 
1977, The prayer was that the earlier 
order directing deposit of the decretal 
amount in cash be modified and the 
amounts deposited be treated as full 
compliance of the order -passed by the 
Court, . The. trial Court, however, re- 
called the earlier order passed under 
O. 9, R. 13, and dismissed the applica- 
tion under O. 9, R.13.0n. the -view 
that the defendant .had failed to depo- 
sit the entire decretal amount which 
consisted of F. 900/- towards rent and 
Rs, 335/- towards cost. * The ` revision 
filed, failed, In the present case it ap- 
pears that no written statement had 
been filed on behalf of the defendant 
by the time that application under 
O. 9, R. 13 was disposed of. Since the 
suit was decreed ex parte by the 
Small Causes Court the defendant had 
to comply with the „proviso to S. 17, 
before the application’ for setting aside 
the ex parte decree could be entertain- 
ed. The proviso prohibits entertain- 
ment of an application for setting aside 
the ex parte aecree unless the defen- 
dant has either deposited in Court, the 
amount due from him under the 
decree in accordance with directions 
obtained from the Court. in this behalf, 
In the present case the defendant did 


not deposit the decretal amount but 
complied with the direction of the 
Court for giving security. Thus, the 


application moved by the defendani for 
setting aside the ex parte decree could 
have been entertained by the trial 
Court. Order 15, R.5, C. P. C. was 
also out of the way as the defendant 
had not filed his written statement, and 
as such, the question of striking off his 
defence did not arise at the stage 
when the application under O 9, R. 13 
was made. This apart under O. 15, R. 5 
as it stood only the rent admitted 
by the defendant had to be deposited, 
and in the present case the defendant 
had deposited the rent admitted by 
him to be: due; The next question’ is ‘as 
to whether the application under O. 9, 
R. 13 could be dismissed on the ground. 
that the defendant had not complied. 
with ‘the conditions: imposed by the 
trial Court for setting: aside the ex 
parte, decree, ..The order setting aside 
the ex parte ‘decree has, already been, 
extracted. Counsel for the plaintiff 


urged that the condition regarding de- 
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posit of the ‘decretal amount had .to be 
fulfilled by the defendant before ‘the 
ex parte decree could be set aside,; It 
lis settled that a Court may make a 
conditional order for setiing aside a 
decree, and the condition imposed may 
be one for deposit of the decretal 
amount, The question, however, is; as 
to whether the present order is such a 
conditional order. I am of the view 
that the direction regarding deposit of 
the decretal amount was not a condi-« 


tion for setting aside the ex parte 
decree, The order imposed only one 
condition and that was as to costs, 


The defendant had complied with that 
order, This being so, the trial Court 
lacted without jurisdiction in dismissing 
the application under O. 9, R. 13, as 
the defendant had fully complied with, 
the condition imposed for setting aside 
the ex parte decree, 


3. The revision is allowed 
costs, The stay order is vacated. 


Revision allowed. 


with 
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(LUCKNOW BENCH) 
SATISH CHANDRA, C, J. 
Kundan Lal, Applicant v. Surendra 

Nath and others, Opposite Parties. 

Civil Revn, No, 454 of 1978, D/- 14-1- 
1980.* 

‘Civil P. C. (1908y, O. 33, Rr. 2, 3 and 
5 (a) (as amended by All HC in 1933) 
— Code of Civil Procedure (Amend- 
ment) Act (1976), S. 97 — Effect of 
S. 97 on amended R. 5 (a) of O. 33 — 
‘Application for permission to file ap- 
peal as an indigent person not properly 
verified — Court has jurisdiction to 
permit applicant to rectify defect. 


_ Under O. 33, R, 5 (ağ as amended by 
Allahabad High Court on 15-4-1933, 
the Court is obliged to afford applicant 
an opportunity to rectify defects before 
the application could be rejected there- 
under, Rule 3 and Rule 5 (a} of ‘O. 33 
‘were not amended by the 1976 Amend~ 
ing Act at all. There: being no inconsis- 


tency between the Principal Act and 
‘the amendment introduced by the 
Allahabad High Court prior to 1976 


‘Amending Act and since no provision 
has been inserted by that Amending 


*Against judgment and order of P. C, 
Rastogi, Dist. J., Sitapur, D/- 4-3-1978, 
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Act to bring abouf any ` s:nconsistency. 
thereafter, S, 97 of the Amending’ Act 
of 1976 was not applicable to the afore- 
said amendment introduced in R, 5 (a) 
by the “Allahabad High Court, 


Where an application for permission 
to file the appeal as an indigent person 
under O., 44, R. 1 was- not properly 
verified as required by O. 33, Rr. 2 
and 3, it was held that the Court had 
jurisdiction to permit the applicant to 
verify the application. (Para 5) 


ORDER: — A suit for partition was 
decreed, The defendants desired to 
file an appeal. They filed an application 
for permission to file the apeal as an 
indigent’ person under O. 44, C. P. C. 
It appears that the application for per- 
mission was not properly verified. The 
plaintiff-applicant raised an objection 


‘that the Court had no jurisdiction to 


permit the defendants to rectify the 
defect, The Court overruled this objec- 
tion and allowed the defendants to 
verify the application. He then fixed 
a date for enquiry into pauperism of 
the defendants, Aggrieved by this 
order the plaintiff has come to this 
Court in revision, Learned counsel 
submits that the amendment introduc- 
ed by the Allahabad High Court to R. 5 
of O. 33, C. P. C. is no longer appli- 
cable and may be deemed to have 
been repealed by S. 97 of Central 
Amending Act of 1976, i 


2. Order 33, R. 2, C. P. C. provides’ 
that an application for permission to 
sue as an indigent person shall be 
signed and verified in the manner pre- 
scribed for the signing and verification. 
of pleadings. Rule 5 of O. 33, C., P. C. 
says that the Court shall reject an ap- 
plication for permission to sue as an 
indigent person where it is not fram- 
ed and presented in the manner pre- 
scribed by Rr, 2 and 3, Since the ap- 
pication had not been, verified it was 
“H to be rejected under cl, (a) to 

. 5, 


3. The Allahabad High Court on 
15-4-1933 added the following explana- 
tion at the end of R. 5:— . 


"(2) Add in cl, {a} between the 
figure “3” and the word “or” the fol- 
lowing: “and the applicant, on being 
required by the Court to make any 
amendment within a time to be fixed 
by the Court, fails to do, so.” 

Thus the Court is obliged io afford the 
applicant an opportunity to rectify the 
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defects before the application could be 
rejected under cl. (a) of R. 5, namely, 
where it is not framed and presented 
in the manner prescribed by Rr, 
and 3, 


«4. Rule 3 of O, 33, C. P, C, 
it lays down the manner of presen- 
tation as well as cl. (a) of R.5 of 
O. 33, C. P. C. were not amended by 
the Amending Act 104 of 1976 at all 
There cannot be any question of any 
inconsistency between the amendments 
made by the Allahabad High Court 
and the amendments sought to be in- 
troduced by the aforesaid Amending 
Act. It is obvious that there was no 
inconsistency between the provisions of 
the Civil P. C, as they stood prior to 
their amendment by the Amending Act 
of 1976, and the amendments introduc- 
ed by the Allahabad High Court . in 
O. 33, The amendments introduced by 
the 1976 Amending Act are not rele- 
vant to the amendments introduced by 
the Allahabad High Court to R. 5, 
O. 33, C. P. C,! 


5. Section 97 of the Amending Act 
No. 104 of 1976 provides :— 


“Repeal and savings: (1) Any amend- 
ment made, or any provision inserted 
in the principal Act by a State Legis- 
lature or a High Court before the com- 
mencement of this Act shall, except in 
so far as such amendment or provision 
is consistent with the provisions of the 
Principal Act as amended by this Act, 
stand repealed.” 


There being no inconsistency between 
the Principal Act and the amendment 
introduced by the Allahabad High 
Court prior to the Amending Act and 
since no provision has been inserted 
by the Amending Act to bring | about 
any inconsistency thereafter, it is evi- 
dent that S. 97 was not applicable to 
aforesaid amendment introduced by the 
Allahabad High Court to R. 5 of O, 33, 
C. P.C. Hence the Court had juris- 
diction to permit the defendant to 
verify the application. The order pas- 
sed by the learned District Judge was 
within his powers and valid. - 

6. The revision fails and is accord- 
ingly dismissed with costs. 
Revision dismissed, 


where 


a ee 


Madora Bibi v. Mohd. Mateen 


A.L R. 
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R. S. SINGH, J, ` 
Smt, Madora Bibi and another, Ap- 


pellants v, Mohd, Mateen and another, 
Respondents. 


Second Appeal No, 2467 of 1972, 
D/- 11-1-1980.* 


Limitation Act (1963), Art. 167 — 
Civil P. C. (1908), O. 21, R. 97 — Suc-- 
cessive resistance to execution of decree 
of possession Proceedings under 
O. 21, R. 97 must be commenced with- 
in 30 days of the first resistance and 
not of the successive or last resistance. 
(1904) ILR 26 All 365, Foll. (1896) ILR 
18 All 233, Not followed in view of 
(1904) ILR 26 All 365 (DB); AIR 1970 


Guj 49, Dissenied from, (Para 4) 
Cases Referred: Chronological Paras 
AIR 1970 Guj 49 3. 4 


AIR 1933 Bom 457 (FB) 3, 

(1904) ILR 26 All 365: 1 All LJ 86 
374 

(1896) ILR 18 All 233 3, 4 


Triloki Nath, for Appellants; N, A. 
Kazmi, for Respondents, 


_ JUDGMENT: -— This is the defen- 
dant’s appeal filed against the decree 
and judgment dated 15-5-i972 passed 


by the Addl, District Judge, Kanpur, 
reversing the decree of the trial Court 
and decreeing the suit, 


2. The facts of the case in brief 
are that defendants-appellants brought 
execution No, 5/59 against respondent 


No. 2 for possession of the premises in. 


suit for satisfying her decree in Suit 
No. 1057/59 (Madaro Bibi v. Abdul 
Latif) of the Court of 3rd Addl. 


Munsif, Kanpur. The Amin went for 
delivery of the possession. The plain- 
tiff-respondent No. 1 resisted the said 
execution on 21-1-1959. The Court 
Amin made report to this effect to the 
executing Court, After expiry of 30 
days; defendants-appellant (decree- 
holder) moved another application be- 
fore the executing Court for giving 
possession through the Commissioner. 
The Commissioner went on the spot for 
delivery of possession, but this time 
again, the plaintiff-respondent resisted 
the said execution, On 7-2-59, report 
was given to this effect by the Com- 


*Against judgment and decree of M. 
Wahajuddin, Addl, Dist. J., Kanpur, 
D/- 15-5-1972. 


BX/CX/A952/80/ABO 





1°80 


missioner. . Thereafter, on 6-3-1959, 
defendant-appellant 
itiated proceeding against the plaintiff- 
respondent under O. 21, R. 97, C. P;C. 
It was contested by the plaintiff-respon- 
dent on the ground of limitation jas 


the 


having been filed after 30 days from 
the first resistance, which took . place 
on 21-1-1959, but the objection of 
plaintiff-respondent was rejected. The 


order allowing the applicant’s applica- 
tion and directing that the applicant 
(decree-holder) be put in possession of 
the, property in dispute was passed. 
. Thereupon, the plaintiff-respondent 
instituted -a suit under Order 21, R. 103, 
C. P. C. ta establish the right, which 
he claimed to the present possession of 
the property. The suit was filed by the 
plaintiff-respondent against the defen- 
dant-applicant and the respondent No. 2 
on the allegation that he is the office 
Secretary of Anjuman Islamia Musal- 
meen, Kanpur a registered society. He 
purchased house No. 99/72-A Manna 
Purwa, Becon Ganj, Kanpur, through a 
registered sale deed dated 20-10-1957 
from Smt. Khairaul Kisan, widow and 
sole heir of Abdul Karim, deceased, to 
whom the said house originally be- 
longed. At the time of the execution 
of the sale deed, plaintiff-respondent 
No. 2 was in possession in a portion of 
the said house, which is in dispute and 


who vacated the same after a few 
months of the- said sale. It is alleged 
that the plaintiff is in occupation~of 


the accommodation after fhe respondent 


No, 2 vacated it, on behaif of Anjuman: 


Islamia. It was further alleged that the 


summary order passed by the trial 
Court dated 23-8-1960 under O. 21, 
R. 98, C. P. C. in Mise. Case No. 35 


of 1969 was illegal. Plaintiff was no 
party to-the decree, which was sought 
to be executed against thé judgment- 
debtor by  defendant-anpellant. The 
plaintiff resisted the said execution 
on 21-1-1959 and no suit ‘was filed 
within 30 days from the date of the 
resistance. The  defer:dant-appellant 
again tried to take possession through 
the Commissioner. It was again resist- 
ed by the plaintiff-respondent on 7-2- 
1959. Therefore, the suit was filed be- 
yond time, but the Court illegally held 
it to be filed within time from the 
date of second resistance and passed 
‘the order of ejectment of ‘the plain- 
tiff-respondent, which was illegal, The 
plaintiff-respondent 


Madora Bibi v.: 


(decree-holder) in- . 


` rightful owner. 


“was reversed by 


is entitled to re- 
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main in possession over the accommo- 
dation in-dispute and is not liable for 
ejectment in this proceeding. The 
defendant-appellant contested the suit 
filed by the plaintiff-respondent on the 
allegation that Abdul Karim was her 
real brother and she purchased be- 
nami in the name of Abdul Karim, the 
plot on which the ‘house in suit was 
built by her capital. It was also assert- 
ed that Karimul Nisan owas not the 
widow of Abdul Karim and had no 
Tight to sale the house in-dispute and 
no valid sale had been executed by 
her. The trial Court recorded a finding 
that Anjuman Islamia Musalmeen had 
purchased the property in suit from 
But he maintained the 
order of ejectment dated 23-8-1960 
passed under O. 21, R. 98, C. P.C. It 
was held by the Munsif that the appli- 
cation under O. 21, R. 97 initiated by 
the defendant-appellant was within 
time from the date of the second 
resistance, The plaintiff-respondent pre~ 
ferred -an appeal against the judgment 
and decree of the trial Court, which 
the lower Appellate 
Court. The decree of the lower Appel- 
late Court has been challenged by the 
defendant-appellant in this appeal. 

3. It has been contended by the 
learned counsel. for the appellant that 
in spite of the fact that no proceeding 
against the  plaintiff-respondent was 
initiated under O. 21, R. 97, C. P. C. 
within 30 days from the first resistance, 
the proceeding which was initiated 
within 30 days from the second resist- 
ance was within time. 
him, Art. 167 of Indian Limitation Act 
(Art. 129 of the new Limitation Act) 
provides limitation of 30 days from the 
date of resistance or obstructing. There 
is no mention that the 30 days limi- 
tation will run from the first resistance 
and not from the second resistance. A 
decree-holder is. entitled to get posses- 
sion so long the decree subsists and in 
spite of the fact that no proceeding 
has been initiated within 30 days of 
the first resistance under O, 21, R. 97; 
C. P. C., proceeding, could be started 
within 30 days from the subsequent 
resistance. In support of his contention, 
he: placed reliance on Narain Das v, 
Hazari Lal ((1896) ILR 18 All 233) 
and Maneklal Nathalal v. Ochhavlal 
Chhaganlal (AIR 1970 Guj 49). It has 
been contended by the learned counsel 


for the respondents that the proceeding 


According to . 


` 
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under O. 21, R..97, C. P. C. could ba 
initiated within 30 days: from the first 
resistance and not from the sécond 
resistance, Reliance was placed upon 
Kesari Narain v. Abdul Hasan ((1904) 
ILR 26 All 365) and Mukund Bapu 


Jadav v. Tanu Sakhu Pawar (AIR 1933 


Bom 457 FB). ~ 
4. I have. considered the contentions 


of the learned counsel for both the 
parties. In (1896) ILR 18 All 233 
(supra), it has been held that the 


period of limitation for initiating pro- 
. ceeding w-thin 30 days is a limitation, 
which govərns a cause of action arising 
out of a particular resistance or ok- 
struction. So far as that resistance of 
obstruction is concerned, the decree- 
holder, if he wishes to initiate proceed- 
ing, must do so within .one month from 
the time >f such resistance or obstruc- 
tion. But the bar created by the limi- 
tation of this Section does not extend 
to and hdd good so as to bar com- 
plaints against acts of resistance cr 
obstructior made upon fresh proceec- 
ings taker by the decree-holder. This 
view has been followed in AIR 1970 
Guj 49 (supra), wherein it has been 
held that:— 

"In view of the nature.of the pro- 
ceedings end the language of Art. 129 
Limitation Act it is more imaginary 
than real to say that a decree-holder, 
filing his application under O. 21, 
R. 97 in respect of the first obstruc- 
tion beyond time will defeat the provi- 
sion of tke Limitation Act by taking 
out a fresh warrant and then making 
an applicetion in time for a secord 
obstruction, though it may be moze 
than 30 days after the first resistance. 
Article 129 Limitation Act only 
bars an application about a resistance 
made more than 30 days ago. If a sz- 
. cond obstruction is made, the complaint 
is not atout the first obstruction but 
only abot the second. Since the- law 
allows the decree-holder to make such 
an application, it cannot be said ~ that 
Art. 129, Limitation Act is made nuga- 
tory.” i , 

Thus am application under O. 21, 
R. 97 in respect of a second resistance 
to delivery under a. fresh warrant 
under O. 21, R. 35 filed more than 30 
days after a first obstruction to a simi- 
Jar delivery, , but within 30 days after 
the secord obstruction is not barred 
‘under Art. 129, Limitation Act.” 

But a contrary view has been expres- 
sed--in- (7904) ILR 26.-All:.365 (supra), 


Madora.. Bibi- v. Mohd. -:Mateen -- 


ALE R. 


wherein it has been held that once an 
obstruction has been created, a pro- 
ceeding under O. 21, R. 97, C. P. C. 
could be filed within 30 days of the 
resistance and the second application 
was held tọ be not maintainable. A 
similar question came for consideration 
before the Full Bench of the Bombay 
High Court (AIR 1933 Bom 457) (supra). 
It was held that 


“Where the judgment-creditor fails 
to apply for removal of an obstruction 
under O. 21, R. 97 within 30 days,_ he 
is not debarred from making an appli- 
cation under O. 21, R. 35 to obtain a 
fresh warrant for possession. Art. 167, 
Limitation Act, has nothing to do with 
such an application, for warrant for 
possession, but it will be applicable 
notwithstanding the fresh order for 
possession, to a subsequent application 
in respect of the same- obstruction. And 
if the obstruction is by the same per- 
son and in the same character, the 
mere fact that the. decree-holder is 
applying under. a fresh warrant for 
possession would not make the obsiruc- 
tion a fresh obstruction, 


Article 167, Limitation Act provides 30 
days limitation from the resistance or 
obstruction caused by any person, 
There is no mention whether the limi- 
tation will run from the first resistance 
or from the second resistance, It gives 
aright to the decree-holder to initiate 
proceeding under O. 21, R. 97, C. P.G 
within 30 days from the date of resist- 
ance. The law does not contemplate 
removal of cause of action or extension 
of limitation for initiating a proceed- 
ing under ©, 21, R. 97, C. P. C, mere- 
ly by putting second or any number 
of subsequent applications being resist- 
ed every time by the.same person and 
initiating a proceeding within 30 days 
of the second or the lasi resistance, 
Learned counsel for the appellant has 
unsuccessfully tried to distinguish the 
view taken by the Division Bench of 


this Court in (1904) ILR 26 All 
365 (supra) . and contended _ that 
this case is covered by the deci- 
sion of this Court in (1896) ILR 
18 All 233 (supra) and the rules 
and decision reported on this point 
in AIR 1970 Guj 49 (supra). But, I 


find that in (1904) ILR 26 All 365, the 
earlier case of this. Court reported in 
(1896) ILR 18 All 233 (supra) has been 
discussed, Therefore, I feel myself bound 
to. follow the view ‘expressed: by ‘the 
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Division Bench of this Court reported 
in (1904) ILR 26 All 365: (supra) in pre-. 
ference to the view of any other High 
Court, howsoever, recent it may be. I 
hold . that the proceeding initiated 
under O. 21, R. 97. C. P. C, 
days from the first “resistance was be- 
yond time and the order to put the 
defendant-appellant (decree-holder) -` in 
possession was illegal. 

5. The plaintiff-respondent has filed 
“a suit under O. 21, R. 103, C. P. C. to 
establish his right to’ claim to present 
possession of the property. Both- the 
Courts below have concurrently held 
that Anjuman Islamia Musalmeen hap- 
pened to be the real owner of the 
property in suit, the plaintiff, who is 
the employee. of Anjuman Islamia will 
be deemed to be occupying the pre- 
mises on behalf of the Anjuman Isla- 
mia, as,mentioned by the plaintiff, In 
view of the finding, the claim of the 
plaintiff-respondent stands - substan- 
. tiated. He, therefore, cannot be evicted 
in exécution of any decree against any 
third party. 


6. I find. no force in this appeal, 
which is .accordingly dismissed. No 
order as to costs. 

S: Appeal dismissed. 


AIR 1980 ALLAHABAD 209 


_. DEOKI NANDAN, J. 
Smt. Bishni Devi, Appellant v. Baha- 
dur Singh and others, Respondents. : 
Second Appeal No, 2053 of 1971, 
“D/- 9-1-1980. 


Specific Relief Act (1963), Ss. 37 and 
38 — Perpetual injunction — Grant of 
— Discretionary — Married daughter 
of. deceased tenure: holder claiming to 
‘be in possession of land got her name 
mutatéd as tenure holder — Relief of 
perpetual injunction ‘if can be granted 
against her own brother. : 


B, a married .daughter of deceased 
tenure-holder claiming to be in culti- 
vatory possession of agricultural land 
got her name mutated as tenure holder 
-in the place of her deceased father. She 
filed suit - for perpetual injunction 
restraining her own brother S 
interfering: with her possession. 
- Held: The grant of relief of injune- 
tion is in the discretion of the Court. 
It is well known that under the reve- 


BX/CX/A924/80/VSS mie PG 
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. > Bishni Devi v. Bahadur Singh 


after 30- 


from ` 
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nue iaw, a married daughter is post- 
poned to a son in- the matter of suc- 
cession tọ agricultural land. If, for 
some reason, S did not file a suit for 
declaration and or possession imme- 
diately after the death of his father, 
it cannot be said that B- could have 
taken advantage of the same by obtain- 
ing perpetual injunction restraining 
S from interfering with ber possession, 
Moreover, in every case before getting 
injunction, Court ean go into the ques- 
tion of plaintiff’s title to property. The 
Court has jurisdiction to come . to the 
finding that B had no right to the land 
in face of the fact that her brother S 
had survived his father to whom the | 
land admittedly belonged. The lower 
Appellate Court was under the circum- 
stances fully ` justified to come to such 
a finding and in refusing to grant the 
injunction. . (Para 4} 

K. C. Dhuliya, for Appellant, L. M 
Pant, for Respondents,- 

JUDGMENT:— This isa plaintiffs 
second appeal in a suit for injunction, 
Defendant-respondent Bahadur Singh is 
the own brother of the plaintiff-appel- 


lant. The third defendant-respondent 
Smt. Jamuna Devi is the wife of 
Bahadur Singh. `The land ia suit 1s 
agricultural. Mohan Singh, father of 


the plaintiff-appellant and of the defen- 


dant-respondent No. 1 was the tenure 
holder, when he died m April, 1968. 
After his death the plaintiff, who - 
claimed to have been im possession of 
the land in suit, got her name mutated 
as the. tenure holder in place of her 
deceased father Mohan Singh. The suit 
giving rise to the present second ap- 
peal was filed thereafter for an injunc- 
tion restraining the defendants from 


‘interfering with her cultivatory posses- 


sion over the land in suit, 


2. The trial court decreed the suit . 


but the lower appellate court reversed 
that decree -and dismissed the suit on 
the .ground that although the plaintiff 
was in possession of the land and her 
name was recorded as the tenure hol~ 
der after the death of Mohan Singh, 
yet Bahadur Singh, the defendant, was 
a preferential heir. The lower appellate 
court has- held that in the circum- 


‘stances Bahadur Singh was entitled to 
a declaration 


. from a court of compe- 
tent jurisdiction that he was the law- 
ful owner entitled to the :roperty~ in 
suit and could also obtain possession 
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under a decree of competent court, In 

this view of the matter the lower ap- 
pellate court held that the case was 
not a fit one for the issue of a 
petual injunction restraining the defen- 
dants from interfering with the plain- 
tiffs possession. 


3. Mr. K. C. Dhuliya, learned coun- 
sel for the appellant urged before me 
that the finding of the lower appellate 
court was a-travesty of law. Although 
the plaintiff has been found to be the 
recorded tenure holder in possession əf 
the land in suit, yet the relief for per- 
mdnent injunction has -been refused to 
her. So long as the record stood, the 
Plaintiff must be deemed to be’ the 
tenure holder and the lower appellate 
court could not have proceeded to ho.d 
that defendant-respondent No. 1 was 
in law entitled to be the owner ard 
possession of the same 


4, Whila there is no difficulty in 
agreeing with Mr, K. C, Dhuliya that 
the lower appellate court had no jur- 
isdiction to declare that the defendani- 
respondent Bahadur Singh was the 
lawful terure holder of the land im 
suit and entitled to possession thereof, 
for that was clearly the jurisdiction of 
the revenue court, yet it cannot he 
said that the decree refusing to grant 
the injunction suffers from any error 
of law. The grant of relief of injunc- 
-tion is in the discretion of the court, 
Defendant-respondent No, 1 is the own 
brother of the plaintiff. It is well 
known that under the revenue law a 
married daughter is postponed to a scn 
in the matter of succession to agricul- 
tural land. -If for some reason defen- 
dant-respondent No, 1 did not object 
to the mutation of the name of the 
plaintiff-appellant as the tenure holder 
of the land or did not immediately 
proceed to file a suit for declaraticn 
and/or possession against her, it cannot 
be said that the plaintiff could have 
taken the advantage of the same by 
obtaining a perpetual injunction re- 
straining him from interfering with her 
possession. Moreover, in every case, a 
court can, before granting an injunc- 
tion, go into the question of ‘the plain- 
tiffs title to the property. The lower 
appellate court was under the circum- 
stances fully justified, and had the juz- 
isdiction to come to the finding that 
plaintiff-ar pellant had no right o 
the land. in suit in face of the 
fact that her brother Bahadur Singh 
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per- 


A. I. R. 
had survived his father Mohan) i 
Singh to whom the land admittedly 


belonged. Having reached this finding 
the lower appellate court was also. 
fully justified in refusing to oo the 
injunction. 

5. In the result, the appeal ‘fails and 
is dismissed but in the circumstances 
there will be no. order as to costs. 

Appeal dismissed. 
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Mst. Nadri Begum, Appellant v. Mst, 
Nasrat Bibi and others, Respondents. 
Second Appeal No. 1856 of 1965, D/ 
2-1-1980. 


(A) Limitation Act (1908), Arts. 142- 
144 — Suit for possession based on 
title — Title found proved — Defen- 
dants must prove adverse possession 


for more than 12 years, 


When the plaintiff's suit for posses 
sion of house was based not on dis- 
Possession but on title acquired by 
purchase at a court sale and the plain- 
tiffs title was found to have been 
proved, the mere failure of the plain- 
tiff to prove her case of grant of 
licence to defendants could not deprive 
the plaintiff of her right to a decree 
for possession, more so when the de- 
fendants neither pleaded nor proved 
adverse possession for more than 12 
years. Distinction between Arts. 142 
and 144 pointed out. AIR 1970 All 289 
(FB) and AIR 1968 SC 1165, Rel. on. 

(Paras 4, 6, 9) 

(B) Evidence Act (1872), Sec. 116 — 
Suit for possession against licensees = 
Defendants, claiming in written state- 
ment to have continued in possession in 
the right of their father — Defendant’s 
father in earlier suit was found to be 
licensee — Defendants were estopped 


from denying title of plaintiff under 
Sec. 116. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1970 All 289 : 1969 All LJ 854 (FB) 

Gnd 4, 6, 9 
‘ATR 1968 SC 1165 5 


Ashok Gupta and. Ali Imam Naqvi, 
for Appellant; S. K. Suri, for Respon- 
dents. 


JUDGMENT:— This isa plaintiffs 
second appeal in a suit for possession 
based on title in respect of the portion 
ofa house in Mohalla Dariyabad, 
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1980 
Allahabad. The plaintiff claimed to 
_ have- acquired title to the house by 


‘purchase at a court sale in’ the year 
1945. The number of the house when 
the suit was filed was alleged to be 
694, Dariyabad, Allahabad. The portion 
of the house in suit was described as 
the western portion comprising of two 
dalans, two small kotharies and a small 
courtyard. It was the plaintiffs case 
that the defendants were in occupation 
of the portion in suit (house) as licen- 
sees on condition that they will make 
the necessary periodical repairs of the 
house and vacate the same when de- 
manded by the plaintiff. The plaintiff 
revoked the defendant’s licence by a 
registered notice dated 22nd May, 1962 
and demanded possession. 


2. The defence was denial of the 
plaintiff's title to the house No. 694, 
Dariyabad, Allahabad and an assertion 
of their own title to the house, It was 
also asserted. that the defendants had 
been occupying the house in their own 
rights as owners and not as licensees. 
The defendant further pleaded that the 
plaintiff has not been in possession of 
the said house within 12 years of the 
suit and the suit is barred by Articles 
142 and 144 of -the . Indian Limitation 
Act. The trial Court found that the 
plaintiff was the owner of the house in 
suit and the defendants were licensees 
of the plaintiffs in a portion thereof, 
that the suit was not barred by limi- 
tation and that the defendants.were not 
in adverse possession of the house or 
owners thereof, 


3. On appeal the lower appellate 
court confirmed the trial court’s finding 
that the plaintiff- is the owner of the 
house in suit but held that the plaintiff 
had not been in possession of the 
house within 12 years, next preceding 
the suit and that the plaintiff’s case 
that the defendants -were her licensees 
being incorrect, and the defendants be- 
ing in possession openly, their posses- 
sion must be deemed to have been 
adverse to the plaintiff. 


4, Mr. Dhurva Narain, learned coun- 
sel for the appellant urged before me 
that the approach of the lower appel- 
late court on_ the question of plaintiff's 
possession or the deferdant’s adverse 
possession was, the result of mis-appre~ 
hension of law as to tke applicability 
of Articles 142 and 144 of the Indian 
Limitation Act, 1908. He referred to 
the Full Bench decision of this Court‘ 
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in Qadir Bux v. Ramchand (AIR ‘1970 
All 289). It laid down that where a 
plaintiff is suing for possession on the 
basis of dispossession, Article 142 is 
applicable and the burden lies on him 
to show’ that he was in possession 
within 12 years of the suit, while on 
the other hand if the suit is for posses- 
sion of immovable property not speci- 
fically provided for in any other Arti- 
cle, then in ‘that case Article 144 would 
apply, and on proof of the plaintiff's 
title, the suit cannot be dismissed ‘until 
the defendant establishes that he was in 
adverse possession for more than 12 
years. The plaintiff's case was not that 
the defendants had at any point of 
time dispossessed her or that she had 
discontinued possession. Her suit was 
based on title, The title pleaded by her 
was found proved. It was accordingly 
for the defendants to affirmatively 
prove adverse possession for more than 
12 years. 

5. Mr. Dhurva Narain also referred 
me to the provisions of Arts. 64 and 65 . 
of the Indian Limitation Act, 1963, and 
the observation of the Supreme Court 
in the case of Nair Service Society, 
Ltd. v. K. C. Alexander (AIR 1968 SC 
1165) wherein it was observed that: 

“The Limitation Act, before its recent 
amendment (i.e, the Indian Limitation 
Act, 1908), provides a period of twelve 
years as limitation to -recover posses- 


sion of immovable property when the 


plaintiff, while in possession of the pro- 
perty was dispossessed or had discon- 
tinued possession and the period was 
calculated from the date of disposses- 
sion or discontinuance......... The uni- 
form view of the courts is that if Sec- 
tion 9 of the Specific Relief Act is 
utilised the plaintiff need not prove 
title and the title of the defendant does 
not avail him. When, however, the ` 
period’ of 6 months has passed ques- 
tions of title can be raised by the de- 
fendant and if he does so the plaintiff 
must establish a better title or fail. In 
other words, the right is only restrict- 
ed to possession only in a suit under 
Section 9 of the Specific Relief Act but 
that does not bar a suit on prior pos- 
session within 12 years and title need 
not be proved unless the defendant 
can prove one. The present amended 
Articles 64 and 65 bring out this dif- 
ference. Article 64 enables a suit with- 
in 12 years- from dispossession, for pos- 
session of immoveable property based 
on possession and not on title. when 
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the plaintiff while in possession of th= 
property has been dispossessed. Article 
. 65 is for possession of immoveable pro- 
perty or any interest therein based on 
title. The amendment is not remedial 
but declaratory of the law. aa “(Italics 
Mine). : 7 
6. In view of this observation of th? 
Supreme Court ‘and the interpretation 
of Articles 142 and 144 given by th: 
Full Bench of our Court in Qadir Bux’s 
case (supra) on proof of plaintiffs 
title, the suit for possession which was 
clearly based on title and not on pre- 
vious possession, could not be dismissed 
unless the defendants established that 
the period of 12 years had elapsed from 
the date’ when their: possession became 
adverse to the plaintiff. : 
7. The lower appellate court did 
not consider the’ question of the plain- 
tiffs possession and the defendants 
claim to adverse possession in this 
light. It is, therefore, clear that th= 
findings of the lower appellate court 
on the question of plaintiff's- possession 
and the defendants claim to adverse 
possession are vitiated on account of 
its erroneous approach to the question. 


8. In their written statement the -de- 
fendants did not plead anything to 
show as to how they became owners 
of House No. 694 Dariyabad, Allahabac. 
They had claimed to be the owners of 
the whole of the house, although the 
plaintiff's’ case was that they were in 
occupation of only western portion. of 
the house consisting of two dalans, 2 
small kotharies and a small courtyarc. 
This part of the plaintiffs case that 
the defendants were in occupation of 
only the western part of the house has 
been’ fully proved by the evidence o2 
the record, documentary as well as 
oral including the own statement af 
the first defendant Nasrat Bibi. It is 
also proved that the plaintiff's brother 
Farman AH Khan and his family was 
in occupation of the ‘rest ‘of the house 
-which bore No. 395 Dariyabad, Allaha- 
bad. 

It is further established from the re- 
cord that the plaintiff's predecessor-ir~ 
interest Mst. Sikander Jahan Begum 
hod filed a suit No. 539 of 1937 against 
Subhan Mohammad, brother of Defen- 
dents Nos. 1 and 2, in the court of tke 
Munsif, West, Allahabad, That suit wes 
decreed by the Munsif’s court on 28th 
November, 1939 and the decree | wes 
affirmed by the first’ appellate court oa 
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i7th October, 1940. It was found in 


that suit that the father of. the said 
defendant entered the house as a: 
licensee’-and the plaintiff of that suit 


was entitled to possession as the owner 


of the house. The defendants have 
claimed in the written statement ` to 
have continued in -possession of the 


house in the right of their father, 


The position of the defendant’s father. 
in the house was found in the earlier 
suit by the plaintiffs . predecessor-in- 
interest (Suit No, 539 of 1937) to be 
that of a licensee. The defendants have 
not pleaded or proved any hostile act 
of adverse possession after the date of 
the decree in suit No, 539 of 1937. In- 
deed the first defendant in her state- 
ment on oath stated that she lived in 
the house in suit in the status of her 
father although she also said that she 
lived as a owner, The status of the 
father of defendants Nos. 1 and 2 in| 
the house, being that of a licensee, the 
status of. defendants Nos. 3 and. 4 be- 
ing sons of defendant No. 1, could not 
have been better than the status of 
the father of defendants Nos. 1 and 2 
and the defendants were estopped from 
denying the title of the plaintiff to the 
house in suit under Section 116 of the 
Indian Evidence Act, unless they prov- 
ed that the decree in suit No. 539 of 
1937 was executed against Subhan 
Mohammad and that they entered into 
possession thereafter independently of 
their father’s right of a licensee in “thel 
house. 


$8. The mere fact that the plaintiff 
has been found not to have been able 
to prove the case of having permitted 
the defendants to occupy the house as 
a licensee for the first time in the year 
1958 cannot, in the light of the law 
as laid down by the Full Bench in 
Qadir’s Bux’s case (supra) deprive the 
plaintiff of ker right to a decree of 
possession in the suit. The lower ap- 
pellate court was’ wrong in holding 
that on failure of the plaintiff to prove 
her case of grant of licence in the 
year 1958, the possession of the defen- 
dants must be deemed to be adverse, 
According to the own case of the de- 
fendants they have. continued in posses- 
sion since the time of the father of the 
defendants Nos. 1 and 2, in the same — 
right in which their father was éceupy- 
ing the house, which was found in suit 


No. 539 of 1937 to have been peek of a 
“licensee, ` ` 


` 1880 `. 


. 10.. In the result the appeal succeeds 
and is allowed. The decree of ‘the 
lower appellate court is sei aside 
the decree of the trial court for pes- 


session of the house in the plainti#’s” 
re-, 


favour against the defendants is 
stored with costs throughout. That part 
of the decree of the trial court which 
required the defendants to deliver 
possession af the house in suit within 
_ 6 weeks from the date of the jucg- 
ment of the trial court is, 
deleted as neither necessary 
propriate, 


nor =p- 


Appeal allowed. 


AIR 1980 ALLAHABAD 213 


K. © AGRAWAL AND K. M. 
DAYAL, JJ. 


Mohd. Yaqub, Petitioner v, The Stete 


of U. P. and others, Respondents. 


.C. M., W. P. No. 2362 of 1976, 
30-7-1979. f 
' Forest Act (1927), Ss. 82 and 83 — 
Sec. 83 is supplementary to Sec, 82 — 
They do not overlap — Auction sele 
‘of timber by Forest Department — 
Contractor . purchasing timber 
ing part of price but failing to pay 
balance. — Government can take poes- 
session of timber under Sec. 83 and at 
the same time proceed under’ Sec. ` 82 
to recover balance as arrears of land 
yevenue, i 


Where the ‘Contractcr purchasing 
timber at auction: sale held by tae 
Forest Department deposics part of tae 
price of the timber but fails to pay 
the balance. the. Government has two 
-remedies to recover the amount due.. 
One. is to take possession of the goods 
under Sec. 83 and realise the amount 
by. re-sale at  contractor’s risk. Tne 
other is to recover . the amount under 
Sec. 82 as arrears of land revenue, Tae 
two remedies do not overlap. Sec. 83 
is supplementary to Sec. 82 and can 
be used at the same time when tne 
amount due is being recovered as 
arrears of land revenue under S. 82. 
Therefore, the fact that the Govt, has 
taken. possession of the goods under 
Sec. 83. cannot prevent it from recover- 
ing the. amount as arrears of land me- 
venue under Sec. 82. It is not correct 
to say that because the Government 
in exercise of its powers under Sec, 83 
has taken possession of the goods it is 
_ bound to resell the goods at the can- 


HW/KW/E167/79/GNB , , 


D/- 
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` tractor’s risk 


and ` 


however, ' 


‘relating to 


deposit- . 


‘the last date to be worked 


. Rs. 
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and, then recover the 
deficiency if any as arrears of land 
revenue ‘under: Sec; 82. AIR 1972 Madh 
Pra 116: Rel. on. AIR 1956 AlN 721 and 
1973 All LJ 309, Dist. 


; . (Paras 8, 11) 
Cases Referred: -Chronological Paras 
. 1973 All LJ 309 13, 15 
AIR 1972 Madh Pra 116 : 10 
AIR 1956 AN 721 13, 14, 15 


Triloki Nath, for Petitioner; - Stand- 
ing Counsel, for Respondents, 


AGRAWAL, J.:— This is a writ peti- 
tion seeking relief of mandamus com= 
manding the respondents to restrain 
from arresting the petitioner or from 
selling his interest in the residential 
house situate in mohalla Mohammad 
Wasil, Pilibhit. Another, relief claimed 
was for a writ of . certiorari quashing 
the notice dated 10th Sept. 1974, 


2.- At an auction of lot No, 719 
drift timber in Banbasa 
Canal Forest Division, Khatema -Range, 
Pilibhit, the petitioner was declared to 
be the highest bidder and the timber 
was sold to him for Rs. 14,000/-, The 
petitioner deposited Rs, 4200/-. as secu- 
rity. Subsequently, an agreement was 
executed between the . petitioner and 
the department. Under the agreement, 
out was 
15-6-1974. Leaving out the unnecessary 


details, the fact appears that by letter 
‘dated 31-5-1974 the petitioner was per- 


mitted to store the timber ata safe 
place on the bank of river. The peti- 
tioner was, however, directed that © he 
could be given export permit on the 
condition that he deposited the due 
instalment by ‘7th June, 1974 or be- 
fore. The petitioner gave an. under- 
taking that he would restore the entire ~ 
material by 7th June, 1974 and deposit 
the required amount of instalment due 
from him, After the- aforesaid under- 
taking being given, the petitioner work- 
ed on the sight and restored timber .at 
the bank of the river, It, however, 
appears that as the petitioner paid only 
Rs, 4200/- out of Rs. 14,000/- for which 
the auction was held, the proceedings 
for the realisation ` of the remaining 
amount were started against the peti- 
tioner. Through notice’ dated Sept. 19, 
1974, the petitioner was informed that 
he was Hable to pay a sum -of 
11623.75p. to the Government ‘on 
account of the. aforesaid contract and 
that the aforesaid amount would be. 
realized as arrears of -land ‘revenue 
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under Section 82 
Act and under Sec. 3 of the U. P. Pub- 
lic Moneys (Recovery of Dues) Act, 
1972. The details of the sum of Rupees 
11623.75 P. which was being realised 
from the petitioner, are as follows :— 


(1) Remaining Price of the timber 
Rs. 11270/- Damage for 
payment & Paisa per day 353.75 P. 
After having received the aforesaid 
notice, the present writ petition was 
filed in this court, 

3. Counsel appearing for the peti- 
tioner raised two contentions before us, 
The first was that the amount sought 
to be recovered being damages, ths 
same could not be realized as arrears of 
land revenue. The second was that th2 
Forest Department having exercised 
. the power under Sec. 83 of the Forest 
Act, it was obligatory for it to hava 
resold the timber at the risk of tha 
petitioner, and the remedy of the Stats 
Government was to recover the defi- 
ciency, if any, on such resale as 
arrears of land revenue. 

4, At this place, it may be useful 
to refer to Sections 82 and 83 of th: 
Forest Act Section 82 provides that 
all money payable to the Government 
under the Act or under any Rule mad 
_ under the Act, or on account of the 
price of any forest produce, or of ex- 
penses incurred in the execution of th? 
Act in respect of such produce, may 
if not paid when due, be recovered a: 
if it were an arrear of land revenue. 
Section 83 provides:— 


"(1) When any such money is pay-` 


able for or in respect of any forest 
produce, the amount thereof shall bə 
deemed to be a first charge on such 
produce and such produce 
taken possession of by a Forest Officer 
until such amount has been paid. 

(2) If such amount is not paid when 
due, the Forest Officer may sell such 
produce by public auction, and th 
proceeds of the sale shall be applied 
in discharge of such amount, - 

(3) + % 2 

5. In this connection reference may 
also be made to Rule 8 of. the Rules 
framed under the Act. Rule 8 entitles 
the State Government to stop removal 
_ of goods in value exceeding the amount 
already paid by the contractor, where 
the considsration is payable in instal- 
ments. 

- 6. That apart, we have seen above 
that the State Government has under 


wits 
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may bə ` 
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Sec, 83 of the Act power to stop the 
removal of the goods even though the 
property in the case has passed to the 
contractor. It can take possession till 
the amount is paid and to sell the 
goods if the same is not paid when 
due, 


7. The State Government has there- 
fore under the terms of the contract 
and’ by virtue of the statute, even 
though the property in the goods has 
passed to the contractor, right to stop 
removal of the goods and take pos« 
session thereof till the amount due is 
paid and to sell the goods if the 
amount is not paid when due. 

8. In the instant case, it would be 
seen that after paying the first instal- 
ment of Rs. 4200/-, the petitioner did 
not pay any further amount. Under 
the terms of the contract, the same 
had fallen due. For recovering this 
amount, the State Government had two 


rights. One of the rights has“ been 
given to it under S. 83. The other is 
under §. 82. These are two provisions 


provided for different contingencies. 
One does not overlap the other, There 
is nothing in these two sections that 
the State Government cannot resort 
to S. 82 due to ‘the charge created 
under S. 83 {1) of the Forest Act. It is 
the first rule of interpretation that the 
words of a statute are first understood 
in their natural, ordinary or popular 
sense, unless there is something in the 
context, or in the object of the sta- 
tute te suggest the contrary. We are 
unable to find anything in the context, 
or in the object of the statute to sug- 


gest the contrary interpretation than 
one placed by ur. ; 
9. Counsel for the petitioner, how- 


ever, contended that great hardship 
would be done to a contractor, if the 
interpretation above was accepted. To 


us, the submission made does not ap- 
pear to be sound. A departure from 
the literal ccnstruction would lead to 
unwarranted restriction of the meaning 
of the words and would further - give 
rise to serious errors. 


10. In State v. Bootasingh, AIR 
1972 Madh Pra 116, a similar point was 
raised, In this case, thè State Govern- 
ment had withheld the removal of 
timber and had further started recov- 
ery of the amount as arrears of land 
revenue. The recovery was challenged 
on the ground that it was obligatory 
for the State to have resold the tim- 


- ¥ 
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ber at the risk of the contractor. The 
High Court held that in the’ event : of 
default in payment of any instalment 
or breach of the other conditions of the 


contract, the State Government was 
not bound to resell the contracted 
goods. 


11. Inasmuch as the petitioner has 
chosen to enter into a contract which 
was subject to the Forest Act and 
Rules, their rights and mutual obliga- 
tions have to be decided on the basis 
of provisions of the Act and Rules, In 
this view of the matter, the petitioner 
could not argue that the power confer- 
red by S. 82 can be utilised only after 
the property had been sold. It is 
noticed that under S. .83 (1), money 
payable for or in respect of. any forest 
produce, the amount thereof shall be 
a first charge on such produce and 
that such produce can be taken posses- 
sion of by a Forest Officer. 
tion (2} empowers the State Govern- 
‘ment to sell the produce by public 
auction. Section 83 is supplementary to 
S. 82 and can be used at the same 
time, when price is being recovered as 
an arrear of land revenue under Sec- 
tion 82. . 


12. Counsel next contended that 
under the general law, a creditor has a 
right to proceed against the property 
charged, the State Government was 
obliged to proceed as against the 
charged property, In this connection, he 
invited our attention to sub-s, (2) of 
S. 83 of the Forest Act. It is true that 
the general law is that the charged 
property is to be proceeded first but 
there being a special provision entitl- 
ing the State to recover price as an 
arrear of land 
the State would be defeated if the 
interpretation of the petitioner’s coun- 
sel was accepted. It is settled that a 
Court should lean against a construc- 
tion which reduces the statute to a 
futility, The legislature provided a 
special mode of recovery to the 
Government under ‘8. 82 of the Act. 


This can be done despite the fact that 
a charge is created on the forest pro-. 


sub-s. (1) of S. 83. The 
provision of S. 82 being special in 
nature will prevail over the general 
law. Any other interpretation if placed 
on Ss. 82 and 83, would fail to achieve 
the manifest purpose, 


13. Counsel next referred to the 
decisions of this Court reported in 


duce under 


Jokhan v. Joint Director of Consolidation 


- been sold. 


Sub-sec~ 


revenue, the right of 


State | 
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Firm Gobardhan Das Kailashnath v, 
Collector, Mirzapur, AIR 1956 All 721 
and State of U, P, v. Deewanchand, 
1973 All LJ 309, 

14, These two cases are distinguish- 
able. In Gobardhan Das’s case (supra) 
the forest produce had been resold and 
the difference between the original sale 
price and the price obtained after the 
resale owas being recovered. The 
amount which was realizable was dam- 
ages for the breach of the contract 
under S. 54 (4) of the Sale of Goods 
Act, This could not be described as 
price because the property had ` not 
‘The basis of the claim 
being under terms of the contract, 
which the petitioner had accepted, he 
was liable to make up the loss incur- 
red by the State by reselling the forest 
produce, After the cancellation of the 
sale, the relationship between the State 
and the petitioner was not that of the 
seller and the buyer, 

15.. Similar position obtained in 
Deewanchand’s case, In this case, the 
Bench followed the earlier case of 
Firm Gobardhan Das Kailashnath v. 
Collector of Mirzapur (supra) and held 


that what was being claimed by the 
State was merely damages for the 
loss occasioned by the breach of the 
contract, Under S. 82 what ‘can - be 


recovered was ‘price’ and as the claim 
was not that of price but damages the 
Bench held that S. 82 did not apply. | 
16. In the instant case, the recovery 
was that of the price and not damages. 
The Forest produce sold to the peti- 
tioner had not been reauctioned. The 
claim for price is different than the 
claim for damages. The distinction be- 
tween an action for the price and an 
action for damages is of considerable 
importance, 2 
17. For all these reasons, the writ 
petition fails and is dismissed with 
costs, 
Petition dismissed, 
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Jokhan and others, Petitioners v. The 
Joint Director of Consolidation, Allaha- 
bad and others, Respondents, 

Civil Mise. Writ Petn. No, 


2356 of 
1976, D/- 24-1-1980. i 


(A) Civil P. C. (1908), S. 11, 0. 9, 
R. 13 and O. 20, 


R. 18 — Suit for 


CX/CX/B168/80/AMG 
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partition — Ex parte decree — Order 
of abating suit passed under Sec. 5 of 
U. P. Act 5 of 1954, without setting 


aside ex parte decree — Order is un- 
enforceable and would -not operate as 
reg judicata — (U. P. Consolidation of 


Holdings Act- (5 of 1954), Sec. 5). 


Where in a partition suit an ex parte 
decree was passed but subsequently the 
suit was held to have been abated 
under Sec. 5 of the U. P. Consolida- 
_tion of Heldings Act, the subsequen: 
` order abating suit could not be given 
effect to. Iz cannot be said that the ef- 
fect of the ex parte decree has vanish- 
ed due to the circumstance that the 
suit in which the ex parte decree was. 
passed stood ultimately abated. A. parti- 
tion suit finally terminates with the: 
passing of the final decree but where 
an ex parte decree has been passed, 
unless that decree ` has been ‘properly 
set aside, the court does not get jur- 
isdiction tc decide the claims of thz 
parties in the suit nor it can abate th= 
suit, The order of abating the suit in 
the presen: case could not: also operat= 
as res judicata as it -was passed with- 
out jurisdiction. ATR 1976 All 433 and 
1976 All V/C 591, Disting. 

(Paras 11, 12) 

(B) Civili P. C. (1908), 0. 20, Rule 
4 (2); 5 — Ex parte judgment — Non- 
compliance of provisions of the Rules, 
fnasmuch as absence of elaborate dis 
‘cussion on points determined in judg- 
ment — Does not make the judgment 
unenforceable. {Paras 14, 16, 1) 

(C) T. P. Act (1882), See. 41 — 
Transferee not examining relevant docu- 
ments before puvchasing share of alleg- 


ed co-tenure-holder — Cannot get 
benefit of Sec. 41, (Para 20) 
Cases Referered: Chronological Paras 
1977 Rev Dec 5 (All) 14 
1976. All WC 112: ATR 1976 All 433: 

1976 All LJ 532 =. 12 
1976 All WC 591 11 
1971 All LJ 700: AIR 1971 All 415 18 
AIR 1964 Orissa 98 16 
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S. R. Singh, for Petitioners: R.. K. 
Jain; V. E. Sinha; B. N. Misra; K. N. 
Tripathi and H. M. ‘Sharma, for Re- 
spondents. 
ORDER:— This writ petition under 
` Art. 226 of the’ Constitution is agains: 


the judgment of the Joint Director cf 
dated: 27-€= 


Consolidation Allahabad, . 
1976 -wheraby the, revision petitions 
filed by the petitioners were- dismissed. 


Jokhan v. Joint Dire: of Consolidation 


‘present writ petition are that in 
‘basic year Mahadeo, father of the con- - 


A.L R. 


2. Necessary facts giving rise to the ~ 
the’ 


testing opposite parties Nos. 3 to 7,: 
Mewalal, opposite party No. 8, and- 
Moti Lal were recorded as Bhumidhars 
of the disputed land. The petitioners 
Nos. 1 to 3, namely Jokhan, Ram 
Naresh and Parchu, had claimed 1/4th 
share in the disputed land being trans-. 
feree of Mewalal, Opposite Party” No. 8, 


3. ‘The contesting opposite parties 
Kailash -and others had contested the 
claim of the petitioners on the allega- 
tions that the names of Mewalal and . 
Moti Lal were fictitiously recorded 
over the disputed land and that the 
contesting opposite parties were sole 
tenure holders and that the claim of 
the petitioners was barred by res judi- 
cata. The Consolidation Officer through 
his judgment dated 15-11-1971 had ac~. 
cepted the claim of the present peti- 
tioners and had held that the peti~ 
tioner No..4 Moti Lal, was entitled to 
1/4th share and the remaining 1/2 share 
was given to the contesting opposite 
parties. Aggrieved by the judgment of 
the Consolidation Officer the contesting 
opposite parties had preferred an ap-. 
peal which was allowed by the appel- 
late authority through its judgment 
dated 1-5-1972 and the contesting op- 
posite parties were held sole tenura 
holders of the disputed land and the 
claim of the present petitioners was 
negatived as is evident from Annexure 
2 attached to the writ petition, There- 
after the petitioners had preferred two 
revision petitions which have been dis- 
missed by the revisional court through, 
the impugned judgment dated . 27-9- 
1976 (Annexure 4 attached to the writ 
petition). Now the petitioners have ap- 
proached this Court. 


4, The learned counsel for the peti- 
tioners has contended before me that 
the appellate authority as well as the 
revisional court have patently erred in 
recognizing the claim of the contesting 
opposite parties on the -basis of an ex 
parte decree specially when the suit ‘in. 
which the ex parte decree was passed 
in favour of the father of the contest- 
ing opposite . parties, . was ultimately 
abated under the provisions of Sec. 5. 
of the U. i Consolidation of GOEN 
Act. . 


5: - Secondly, - he has contended that 


‘the revisional court and the appellate 


authority have misread the evidence on 


1980 


record and are under wrong notion 
that there is no evidence on the record 
to indicate that the petitioner No, 4 
and the vendor of the petitioners Nos. 
1 to 3 were co-tenure holders of tke 


‘disputed land. He.-has emphasized that . 


the admission of Mahadeo, father ef 
the contesting opposite parties Nos. 3 
to 7, admitting the claim of the ven- 
dor of the- petitioner Nos. 1 to 3 ard 
that of the petitioner No. 4 has been 
misappreciated and misunderstood, 
hence the judgment stands vitiated in 
law and deserves to be set aside. 


6. Thirdly, he -has cantended that 
the ex parte decree in favour of Maha- 
deo, father of the. contesting opposise 
parties, is no judgment in the eye of 
law, hence it cannot operate as rəs 
judicata between the parties and since 
reliance has been placed upon the €x 
parte: judgment and decree by the ap- 
pellate authority and the  revisional 
is their judgments need be quashed. 


The learned counsel for the com- 
testing opposite parties has submitted 
in reply that 
No. 8, vendor of the petitioners Nos. 1 
to 3, as well as Moti Lal, petitioner 
No. 4, were not co-tenure- holders >f 
the disputed- land nor they “were ever 
admitted by the father of the contes- 
ing opposite parties as co-tenure holders 
of the disputed land. -He has empha- 
sized that mere Bhumidhari Sanad <n 
the name of a person cannot confer 
any valid title upon him unless he was 
Sirdar of. the disputed land before az- 
quisition of Bhumidhari Sanad. Accord- 
ing to the learned counsel for the op- 
posite ° “parties the appellate authori-y 
and the révisional court have correct y 
negatived the claim of the petitioners. 
He has also “contended that the ex 
parte decree in favour of their father 
Mahadeo is a valid decree. and bindirg 
upon the petitioners. Since the ex pare 
decree. was not set aside by the trial 
court’ and.the suit was wrongly abated, 
hence the order abating the suit was 
without - jurisdiction and it cannot mit- 
gate :the -effect..of the decree. .in far-. 
our of. their father. 
the appellate authority ‘and the revi- 
sional court have properly appreciated 
the effect of the ex parte decree and 
they’ ‘have correctly recognized tke 
claim of the ‘contesting opposite par- 
fies, A 

8. Alternatively, 
. that the appellate 


he has 
_authority , 


submitted 
and ‘tre 


Jokhan v, Joint Director of Consolidation 


Mewalal opposite par-y 


According to him: 
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revisional. court <have- recognized the 
claim of the contesting opposite parties 


even on other evidence and circum 
stances involved in’ the present case, 
hence their judgments cannot be 
characterised as perverse or without 


any basis in evidence and in the ‘exer- 
cise of writ jurisdiction the impugned 
judgments cannot be -interfered with. 

8. He has also emphasized that 
there is no admission of Mahadeo re- 
garding the claim of the petitioner No. 
4 and opposite ` party No. 8 and that 
the petitioners. have utterly failed . to 
bring relevant evidence on the record 
to establish that any admission was 
made by Mahadeo in the petitioners 
case. The documents relied upon by 
the petitioners to prove the admission 
of Mahadeo have not been proved in 
accordance with law and the petitioners 
have failed to examine the ex parte 
decree in the present case to prove 
their bona fide claim, hence they can- 
not rely upon. the documents filed in 
the present writ petition to indicate. 
the admission of Mahadeo about’ their 
claim, 

19. The learned counsel for the con- 
festing opposite parties has also em- 
phasized that the ex parte judgment 
and decree in favour of Mahadeo may 
not be satisfactory but it cannot be 
characterised as a nullity and on that 
score its effect cannot be ignored. Ac- 


cording to him mere reliance upon the 


ex parte decree. in favour of Mahadeo 
Should not be a ground for es 
impugned judgments.. 

.I have considered the onions 
one raised on behalf of the par~ 
ties and I have gone through. the im- 
pugned judgments, As regards the 
first contention raised, on behalf of the 
petitioners, it is noteworthy that . the 
ex parte decree in favour of Mahadeo, 
the father of the contesting opposite 
parties 3 to 7, was not set aside. and 
the suit was abated. Unless the ex 
parte: decree was properly set aside the 
trial court had no jurisdiction to abate 
the suit. In this connection the learn- 
ed counsel for the petitioners has invit- 
ed my attention to. the. rulings of this 
Court wherein it has. been . emphasized 
that if the proceeding at the stage of 
final. decree in a partition | suit. is’ 
abated, the effect of preliminary de- 
cree also vanishes (see 1976 All WC 


_591 Ram Gharib Singh: v. -Bhagauti: Din 


Singh). To my mind the principle enun-į ` 
ciated: in the aforesaid Toog is nappi: | 
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jcable to the facts and circumstances of 
the present case. A partition suit final- 
ly terminates with the passing of the 
„final decr2e but where an ex parte de- 
‘cree has been passed and unless that 
decree has been properly set aside, the 
court . does not get jurisdiction to . de- 
cide the claims of the parties in the 
suit nor it can abate the suit. Since 
in the present case the order of abatirg 
the suit has been passed without set- 
ting aside the ex parte decree, I think 
that the contention of the learned 
counsel for the petitioners is not cer- 
rect to the effect that the effect of the 


ex parte decree has vanished due to. 


ithe circumstance that the suit in which 
the ex parte decree was passed stocd 
ultimately abated. 


12. The learned counsel for tha 
petitioners has also placed reliance 
upon the ruling of this Court report=d 
in 1976 All WC 112, Daleep Singh v. 
Dy. : Director of: Consolidation Morada- 
bad and has contended that since the 
suit giving rise to the ex parte decree 
in favour of Mahadeo was ultimately 
abated, the order of abatement would 
be fina] between the parties and tne 
appellate authority and the revisional 
court -have patently erred in placing 
reliance upon the ex parte decree in 
favour of Mahadeo, father of the con- 
testing opposite parties Nos, 3 to 7, 
The following observation in the afore- 
said ruling has been emphasized by fre 
learned counsel for the petitioners:— 


“It is well settled that a decree of 
order which has become. final operates 
as res judicata even though it may 
proceed upon an erroneous decision of 
a question of law.” 


_fln my opinion the above observation 
and the ruling relied upon by. tke 
learned counsel for the petitioners are 
inapplicable to the facts of the present 
case. The order -of abatement in tne 
present case would be without jurisdic- 
tion as tne ex parte decree in favour 
of Mahadeo, the father of the contest- 


- . ling opposite parties No 3 to 7, had not 


been set aside and unless it had been 
set aside the trial court had no jur- 
isdiction to 


passed without jurisdiction cannot 
operate as res judicata between the 
parties, hence I am not inclined to 


agree witn the contention of the learn- 
ed counsel for the petitioners that de 
to abatement of the suit giving rise 
to the ex parte decree in favour of 


Jokhan v. Joint Director of Consolidation . 


‘also on other 


‘sent case that the 


abate the suit. An order 
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Mahadeo, father of the contesting op- 
posite parties Nos. 3 to 7, the effect of 
the ex parte deeree had ‘lost its signi~' 
ficance, Moreover, I find that the claim 
of the contesting opposite parties has 
been recognized in the present case not 
only due to the ex parte decree . in 
favour of Mahadeo, father of the con- 
testing opposite parties Nos. 3 to 7, but 
evidence and circum- 
stances involved, hence I repel. the first 
contention raised on behalf of the 
petitioners. 


13. As regards the second contention 
the léarned counsel for the petitioners 
has not been able to’ satisfy me that 
Mahadeo had. made any admission with 
regard to the right and title of Mewa- 
lal and Moti Lal in the disputed land, 
The application (annexure S-2 at- 
tached with the writ petition) has been 
filed to demonstrate that Mahadeo had 
admitted the claim of the alleged- co- 
tenure holders Mewalal and Moti Lal. 
The contesting opposite parties ` had 
denied that any application had been 
moved by Mahadeo. It has not been 
established by the evidence on record 
that the aforesaid application (S-2) was 
really moved by Mahadeo. The peti- 


tioners have failed to file the original 


application of Mahadeo in the present 
case whereby a prayer was made for 
issuing Sanad in the name of Mewalal 
and Moti Lal. In the circumstances of 
the present case and on the materials 
before me Iam not at all satisfied 
that any admission had been made by 
Mahadeo regarding the claim of the 
alleged co-tenure holders Moti Lal and 
Mewa Lal. [ agree with the reasonings 
of the appellate authority in the pre- 
disputed land was 
of Magan, father of 
Mahadeo, in the very beginning and 
thereafter it has devolved upon the 
contesting opposite parties alone. Noth- 
ing material has been shown to me to 
demonstrate that the appellate authority 
and the revisional court have misread 
or misappreciated the evidence on record 
which has brought in any patent error 
in their impugned judgments. I do not 
agree with the contention of the learn- 
ed counsel for -the petitioners that the 
judgments of the appellate authority 
and the revisional court deserve to be 
quashed due to misreading or misap- 
preciation of the evidence on record. 
14. As regards the third contention 
raised on behalf of the petitioners that 


the acquisition 


~ 


cae 
i 
i 


1980 ` 


the ex parte judgment and decree in 
favour. of Mahadeo, father of the con- 
testing opposite parties Nos. 3 to 7, is 
-~ no judgment in. the eye of law and 
cannot operate as res judicata, it is 
noteworthy- that the . learned counsel 


for the petitioners has placed reliance. 


upon the ruling reported in 1977 Rev 


Dec 5 (All) Kalika v. Dy. Director of © 


Consolidation and in this connection he 
has drawn my attention to the judg- 
ment passed in favour of Mahadeo in 
a suit under Sec. 229-B of the U. P. 
Z. A. and L. R. Act which is Annexure 
P-1 to the supplementary affidavit filed 
on 6-12-1969 in this case. According to 
the learned counsel for the petitioners 
the judgment in favour of Mahadeo is 
no judgment in the eye.of 
did not comply with the provisions of 
` Order XX, Rule 4 of the Civil P. C. 
and his contention is that in view of 
the ruling cited by him, ex parte de- 
cree in favour of Mahadeo should have 
been completely ignored. 


15. In reply the learned counsel for 
the contesting opposite parties has 
invited my attention to the ruling 
reported in AIR 1957 All 107, Pitambar 
Prasad v. Sohan Lal wherein a Divi- 
sion Bench of tkis Court has made 
the following observation in para 2! 
of its judgment:— 


“The argument that the order could 
not be treated asa decree as it was 
not preceded by a judgment is not ten= 
able. Order 20 Rules 4 (2) and 5 are 
not necessarily to be strictly followed 
when there is absolutely no evidence 
on the record, When the plaintiff is 
wholly unable to proceed with the case, 
an order simply dismissing the suit 
may be made. In such circumstances 

it would be a sheer formality to write 


a judgment on every issue because it 


will be a repetiticn of the same reason 
for every. issue. 


The mere fact that Rules 4. and 5 ot 


Order 20 have not been complied with 
will not render the ultimate order any 
thing other than a decree. A decree 
does not depend upon the quality of 
the judgment but upon the fact that 
the Court has given formal expression 
of an adjudication which conclusively 
determines the rights -of the parties 
with regard to ,all or any of the mat- 
fers in controversy in the suit. A deci- 
sion dismissing a suit for want of evi- 
dence or proof disposes of all the mat- 
fers in controversy in the suit against 
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law as it. 


petitioner No, 4 and 
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the plaintiff and, 
sion is a` decree.” 


16. My attention was also drawn to 


the ruling reported in AIR 1964 Orissa 
98, Kulamani Misra v: Makhanlal Moda 
wherein a learned single Judge of that 
Court had observed in para’? of his 
judgment as below:— `, 

M ersiat It is a matter of common know- 
ledge that in ex parte cases, judgments 
are cryptic, evidence is barely referred 
to and hardly elaborate discussions are 
made. Merely from the fact of absence 
of elaborate discussion, as in contested 


“eases, it cannot be said that the Court 


did not apply its judicial mind and did 
not appreciate the issue and evidence 
properly, Another Court might have 
come to a different conclusion; but on 
the ex parte evidence the Court was 
possibly more right in accepting plain- 
tiffs version in preference to that of 
defence which was not supported by 
any evidence... 


17. I fully agree with . the "above, 
observation of the learned single Judge 
of Orissa High Court and I find that 
the ex parte judgment in favour of 
Mahadeo is the result of the applica- 
tion of ‘judicial mind by the trial Court 
to the facts and circumstances ‘involv~; 
ed. However, the claim of the con- 
testing. opposite parties has been re- 
cognized by the appellate authority 
and the revisional court after examin- 
ing the claims of the parties to the 
disputed land and other evidence on 
record: The petitioners have ` utterly 
failed to show ‘that the petitioner No, 
4 or opposite party No, 8 Motilal wera 
co-tenure-holders of the disputed land, 
The appraisal of evidence on this ques- 
tion by the appellate authority is quite 
Satisfactory and the same judgment has 
been confirmed by the revisional court 
hence I am not prepared to hold that 
the judgments suffer from patent error 
or they stand vitiated in law due to 


the circumstance that the fast two 
courts have referred to the ex parte 
decree în favour of Mahadeo, the 


oo of the | contesting opposite par- 


18. During the course of argument 
the learned counsel for the petitioners 
suggested that the. petitioners have ac- 
quired right in the disputed land on 
the basis of estoppel, acquiescence and 
adverse possession and also due to 
Bhumidhari Sanad in favour of the 


opposite party 


therefore, the deci- ` 


$ 


` 990 AL- 


“.No, 8 and he has placed reliance upon 
the . ruling in 197, All LJ- 700, Deo 
` Narain Singh v. Aditya Prasad and has 
emphasized para. 16 of the aforesaid 
ruling. - a . 


19. There is quibble that co-tenancy - 


can be acquired by acquiescence, estop- 
pel or adverse possession but 

think in the present case the appellace 
authority and the reyisional court have 
taken correct view of law: in negatiw- 
ing the claim of the present peti- 
tioners, The petitioners have failed to 
establish in this case that either the 
petitioner No. 3 Motilal or opposite 
. party No. 8 had acquired -co-tenancy 
right on the date -when the alleged 
application for obtaining Bhumidhari 
Sanad was moved nor it. has been 
established that they or the’ petitioners 
1 to 3 have been in possession’ over 
the disputed. land and have succeeded 
in acquiring the right claimed. How- 
ever, I am not prepared to hold that 
the appellate authority and the revi- 
sional court have patently erred in ap- 
“preciating the claim ‘of the petitioners 


based on estoppel, acquiescence or ad- 


verse possession. 

20. It has also been suggested that 
the petitioners Nos. 1 to 3 have -acquir- 
ed right in view of the provisions of 
Section 41 of the Transfer of Property 
Act. To my mind the petitioners 1 to 
3 have not examined the relevant docu- 
ments before purchasing the share of 
Mewalal the alleged co-tenure-holder, 
hence they are not entitled to take the 
"benefit of Sec. 41 of the T. P. Act. 


21. In the result, the contentions 
raised on behalf of, the petitioners fail 
and the writ petition being devoid of 
merits is hereby dismissed. Parties are 
directed to bear their own costs. 

Petition dismissed, 
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Satya Dev, Appellant v.  Beharifi 
Maharaj, Birajman Mandir and another, 
Respondents, 


Second Appeal Ne. 1259 of. 1971, 
D/- 11-2-1980.* 
(A) Hindu Law. — Religious endow- 


ment. — Gift by Manager — Pre-condi- 





. Against decree of 
Civil. J 'udge, Farrukhabàd, 
1971. ` p 


CX/DX/B482/80/AMG 


D/- 30-2- 


Satya. Dev v. Behariji Maharaj, Birajrian Mandir 


. able or immovable 


A. L. Srivastava, - 


ALR. 


tion for making gift viz. change in the 
line of succession or nature or object of — 
endowment — Not ‘enforceable. 

A Sarbarkar of an endowment can- ` 
not change the line . of succession Or 
nature or object of the endéwment, by 


putting it as a pre-condition. before 
making a gift to the endowment. A 
Sarbarkar is in thé capacity of a 
Manager of an endowment, ` He can 


always accept a gift whether of mov- 
property to the 
endowment. If there are conditions 
attached to the gift he. may or may not 
accept the gift. If he were to accept 
the gift with: the condition, then he 
would be bound by the condition. But | 
where the maker of the gift is himself 
the Sarbarkar, it would not be permis- ` 
sible ‘for him to make a gift with a 
condition and .accept that condition . so - 
as to bind the endowment. The donor 
and the acceptor cannot be .the same 
person. The acceptor must act in the 
best interest of the endowments. If. 
there is a line of succession or the 
aims and objects of the endowment are 
well. settled, the acceptor. cannot 
change the same unless it is in the 
interest. of the endowment. If the 
Sarbarkar, himself , is ‘interested in 
changing the._aims or -objects or the 
purpose of the endowment or the line 
of succession of Shebaitship, he cannot 
act truly as the Sarbarkar of the tem- 
ple or the endowment. The moment 
the Sarbarkar makes a gift in favour 
of-a endowment with a condition, he. 
precludes himself from accepting the 
same in his capacity as Sarbarkar. 
Shebaitship like any other species of 
heritable property follows the line of 
inheritance from’ -the founder unless 
the founder has disposed of the Shebait- 
ship in any particular way or where a 
usage or custom of a different nature 
prevails. A change in the line .of suc- 


„cession which is based on ordinary law 


of succession cannot even be made by 
the Shebait or Sarbarkar by accepting 
a gift. with condition attached where 
he himself is the donor, . (Case law 
discussed). f (Paras 7, 8, 10, 11). 
(B) Civil- P. C. (1908), S. 100 — 
Second. appeal ~~ Question whether a 
document is. genuine or not. — Is a 
question of fact — Interference im se- 
cond appeal — Not. permissible, 
Whether a document is genuine or 
not depends upon a whole bunch of 
facts and ` circumstances... The. infer- 
ences drawn- from. facts also are“ 


1880 — 
. questions of fact, and- the finding -on 
‘such’ questions - however: grossly errone- 
ous it may seem to be is not liable-‘to 
be interfered with in second `. appeal 
‘unless it is vitiated by an error of law 


‘or procedure, (Para 17) 
Cases Referred : Chronological Paras 
AIR 1979 SC 1682 f 111 
AIR 1976 SC 163 1 
‘AIR 1963 SC 202 i f i 17 


ILR 53 Cal 251: AIR 1926 Cal 561 9 
(1890): 17 Ind App 122: ILR 18 Cal 23 
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S. . Verma, for Appellant; P. k 
Gautam, for Respondents. 


JUDGMENT: — This is a 
appeal by the defendants. 


2. Plaintiffs suit through Shri Janaki 
Prasad for removal of the defendants 
from Shebaitship of the idol-Behariji 
Maharaj- plaintiff No, 1 and for posses- 
- sion of the temple and the properties 
was dismissed by the trial Court.: On 
appeal by the plaintiffs the judgment 
and decree of the trial Court were set 
aside and the suit was decreed only for 
joint possession -of the oroperties des- 
cribed in the plaint. The suit in re- 
spect of the other reliefs was dismis- 
sed. The defendants have come up in 
second appeal in this Court and the 
plaintiffs have filed a cross-objection, . 

3. The relevant facts are as follows: 
The ` plaint case was that Lachhman 
the common ancestor of the parties 
had constructed the temple of Behariji 
Maharaj in village Daulatabad and 
dedicated the property which belonged 
to him to the temple. He also execut- 
ed an Iqrarnama on Ist Jan., 1865 indi- 
cating the scheme. of the waqf and also 
the order of ‘suecession in regard to 
the office of the Shebaitship. According 
to the terms of the Iqrarnama Parshot- 
tam, who was the eldest son of Kewal 
Ram became a Sarbarkar of the disput- 
_ed temple until he died in the year 
1944, Janki Prasad, plaintiff No. 2 
claimed that he was the eldest. son of 
Parshottam and in accordance with 
the order of succession laid down in 
the Iqrarnama dated 1st Jan., 1865 he 
was entitled to the office of the 
Shebaitship and to the possession of the 
properties. He ‘claimed that defendants 
had wrongly. mentioned their names as 
Sarbarkar of the. temple and were also 
illegally in possession of the properties 
in-.dispute. Defendant No. 1.Satya Dev 


second 
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. was owner 


‘and 518. 


- dedicated his 
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admitted that Lachhman was the com- 
mon ancestor but denied that Lachhman. 
of the properties in suit. 
According to him Lachhrnan was the 
proprietor of only two plots Nos, 514 
He, however, admitted ‘that 
Lachhman had created a waqf and 


` dedicated -the aforesaid two plots to 


the temple, of Behariji which he had 
constructed in his lifetime. The alleged 
Iqrarnama was said to be a forged 
document. and it was stated that Lachh- 
man had never executed it. Mathura 
Prasad was a Sarbarkar of the temple 
even in the lifetime of Lachhman and 
the temple had fallen down during 
the management of Mathura Prasad. 
After the death of Lachhman, Parshot- 
tam got the temple re-constructed and 
own properties to the 
temple to maintain it. Parshottam also 
executed a registered deed dated 2nd 
July, 1951 dedicating his own property 
to the temple but had at the same time 
laid down’ a new line of succession. 
The defendants have been serving as 
Sarbarkar and were in possession of the 
properties in pursuance of the aforesaid 
deed. It was further pleaded that even 
if the deed dated Ist Jan., 1865 was 
held te: be valid and genuine then after 
the- death of Janki Prasad, the plaintiff 
No. 2 Maheshwar Dayal had no right 
to be the Sarbarkar of the’ temple in 
dispute and the suit was liable to be 
dismissed. 


å.: The trial Court enquired into the 
question if Lachhman was the owner of 
the entire properties described in the 
plaint and. had. created a waqf in regard 
to all the properties mentioned in the 
plaint. Another question was -whether 
Lachhman. had executed a deed dated 
Ist Jan., 1865 and whether Parshottam 
had created a waqf and laid down the 
line of succession. A fourth question 
was ‘whether Maheshwar Dayal was en- 


titled to maintain the suit. The trial 
Court held that the deed dated ist 
Jan.,. 1865 . was a forged and fictitious 


document, .Lachhman was the owner of 
only two plots Nos, 514 and 518 and he 
had created a waqf.only in respect of 
the aforesaid two plots and not in re- 
spect of the remaining plots. The suit 
was dismissed. In the appeal by the 
plaintiffs the. lower Appellate Court 
held that the document. Ext. 22, alleg- 
ed to have been executed by Lachhman 
in the year 1865 was not a genuine _ 
document. . Parshottam had, not. created `. 
any new waqf and the finding. to the 
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contrary of the trial Court was set 
aside. It was also stated that Parshot- 
tam had only managed the temple and 
executed a deed showing his intention 
to dedicate a certain proprietary share 
to the temple. The Court below alsz 
held that Parshottam was neither a 
founder or co-founder of endowment 
but made some certain additions to the 
already ex:sting waqf in the capacity of 
Sarbarkar but he had no power to lay 
down a line of succession to the officz 
of Shebaitship. Since, the documents 
relied upor. by the parties were reject- 
ed the Court held that the ordinary law 
of succession would govern and that 
the plaintif No. 2 would be deemed to 
be a co-shebait of the waqf. The lower 
Appellate Tourt, therefore, allowed the 
appeal in part and passed a decree for 
joint possession of the properties des- 
eribed in the plaint. 


5. Mr. S. N. Verma, learned counsel 
for the appellants contended that the 
lower App2llate Court has erroneously 
treated the entire property described ir 
the plaint as that of Lachhman and te 
be waqf property, which was based on 
no evidence, there being no issue, dis- 
cussion or finding on the point. Sinc= 
only two slots Nos, 514 and 518 werz 


found to have been dedicated by 
Lachhman, it was contended by the 
learned co.nsel for the appellants the: 
the Court below erred in holding the 


other plots to be also dedicated. 
6. There is clear finding of fact that 


the deed. cated 1st Jan., 1865 was forg. 


ed and fictitious document. There is -no 
dispute that there is a temple and that 
certain properties 
to the said temple. There is also no 
dispute that Lachhman was the holder 
of two picts Nos, 514 and 518 and the: 
both these plots are part of the wagi 
Although she deed of Ist Jan., 1865 
had been found to be. forged and ficti- 
tious but the finding is that the pre- 
perty in Plots Nos. 514 and 518 were 
the part of the waqf property. The 
only effect of the deed of ist Jan,, 18€5 
holding it to be a forged and fictitious 
one would be that the line of succes- 
sion indiceted in that deed in favour of 
the eldest son of the Ist Sarbarker 
succeeding would not be effective. It is 
also not disputed that certain other 
properties were dedicated to the tem- 
ple subsecuently. It was dedicated by 
Parshottam while he acted as Sarbar- 
kar. Parshottam executed a deed, 
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Ext. 22, on 2nd July, 1944 indicating 
the line of succession to Shebaitship or 
Sarbarkar excluding other branches of 
the family. 

7. This raises a very interesting 
question as to whether a Sarbarkar 
can change the line of succession by 
dedicating a property to the already 
existing waqf. A Sarbarkar is in the 


capacity of a Manager of a waqf. He 
can always accept a gift whether 
`of movable or immovable property 
to the waqf If there are conditions 
attached to the gift he may or 
may not accept the gift. If he were 
to accept the gift with the condition, 


then he would be bound by the con- 
dition, But where the maker of the 
gift is himself the Sarbarkar, would 
it be permissible for him to make a 
gift with a condition and accept that 
condition so as to bind the waqf? If 
this position is accepted it may lead 
to a very dispressing situation; It would 
then mean that any Sarbarkar merely 
by making a gift to the waqf with a 
condition attached change not only the: 
line of succession but also the nature 
and purpose of the waqf. In that event 
it would permit the Sarbarkar to get 
round the original deed of dedication 
or the original act of dedication and 
impose his sweetwill on the waqf. As 
indicated earlier this would lead to’ a 
disastrous consequence for many a 
waqf. 

8. The question, therefore, arises as 
to whether a Sarbarkar can change the 
line of succession or the nature or ob- 
ject of the waqf by making a gift to 
the waqf Whether he would be com- 
petent to accept the gift with condition 
to his own advantage? In my opinion, 
the donor and the acceptor cannot be 
the same person, The acceptor must act 
in the best interest of the waaf. If 
there is a line of succession of the 
aims and objects of the waqf are well 
settled, the acceptor cannot change the 
Same unless it is in the interest of 
waqf. This can only be judged by the 
Sarbarkar if he is acting in the best 
interests of the waqf. The Sarbarkar 
has to consider whether the attached 
conditions are beneficial or conducive 


to the interest of the waqt. If the 
Sarbarkar himself is interested in 
changing the aims or objects or the 


purpose of the waqf or the line of 
succession of Shebaitship himself he 
cannot act truly as the Sarbarkar of 
the temple or the waqf, The moment 
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ithe Sarbarkar makes a gift in favour 
lof the waqf with a condition he pre- 
cludes himself from accepting the 
same in his capacity as Sarbarkar. 
Reference may be made to B. K 
Mukherjee’s Book on the Hindu Law ‘of 
Religious and Trusts, III Edition, 
page 166, dealing with “Additional En- 
dowments and Alteration of the line of 
Shebaits.” : 

._ “Additional endowments in favour of 
the family deity are frequently made 
by the descendants of the original 
owner, who may be Shebaits them- 
selves and obviously such grants are 
beneficial to the deity. It is settled 
law that the persons who subsequent 
‘to the foundation furnish additional 
contributions do not thereby become 
joint founders, and their benefaction is 
regarded as nothing but an accretion to 
an existing endowment. No difficulty 
arises if such additional gifts are made 
by a donor without any condition 
attached to it. The gift would become 
the property of the idol and whoever 
the donor might be, the existing She- 
_ bait of the idol would have the powers 
to manage the, property on behalf of 


the idol..............- Complications are 
created when the donor, in making. 
the gift, purports to give directions 


which would alter the devolution of the 
office of the Shebait, making the course 
of succession to depart either from the 
terms of the original grant, or in the 
absence of a grant, that which is in 
accordance with ordinary rules of 
Hindu Law. The question arises in 
such cases, whether in giving effect to 
the additional gift, effect has to be 
given to the new directions given by 
the donor regarding the right of 
management of such property.” 

9. In the case .of Lalit Mohan v. 
Brojendra ((1926) ILR 53 Cal 251) 
Page, J. considered the question whe- 
ther it was permissible for a person 
who was a Shebait and not a founder 
to alter the line of succession. It was 
held that a Shebait was incompetent 
of his own will and pleasure to alter 
the line of Shebait laid down by the 
founder by the common law of the 
land. There were two conflicting deci- 
sions of a Division Bench of the Cal- 
cutta High Court in respect of the aboye 
view of Page, J. but the matter was 
considered by the Judicial Committee 
of the Privy Council in Goswami v. 
Bumanlalji ((1889) 16 Ind App 137). Their 
Lordships laid down that the represen- 


Satya Dev v. Behariji Maharaj,. 


“the present 


‘AIL 223 


tatives of the idol might either reject 
the gift deed - or accept the gift deed 
with the condition attached. If they ac- 
cept- the gift deed with the condition 
attached it must be observed. It was 
not open to them to have a gift and 
not to observe the condition in his book. 


Birajman Mandir 


B. K. Mukherjee has dealt with the 
question as follows :— 
“Ordinarily two questions arise for 


decision in the cases of this description: 
(i) whether the appointment of a new 
line of Shebaits is a condition attached 
to the additional grant? and (2) if so, 
whether the deity or his representatives 
elected to accept or reject the gift? If 
acceptance is proved the condition must 
be obeyed. In this case it is further 
pointed out that a Shebait making addi- 
tions to an existing foundation cannot 
himself accept the gift with the condi- 
tion attached to it, even if it be for the 
benefit of the idol. It is the will of the 
idol which is to decide the matter. The 
question then arises, how is the will of 
the deity to be expressed? The deity 
can express. its desire only through 
human agents, and obviously it is in 
the Shebait who is entitled to speak. 
on its behalf on earth. If the Shebait 
for the time being is himself the donor, 
the will of the deity should be expres- 
sed through all those who are inter- 
ested in the worship of the idol and in 
the case of family Debutter they would 


include all members of the family, 
male and female,” 
10. It is therefore, clear from the 


above that in case if a gift by a donor 
who himself happens to be a Shebait 
or Sarbarkar cannot be accepted by 
him but has to be accepted on behalf 
of the deity or the idol by the entire 
body of persons who are interested in 
the worship of idol and in the case of 
family Debutter by all the members of 
the family. 


11i. Applying the above principle in 
case it is evident that it 
was not open to Purshottam Lal to ac- 
cept his own gift deed with a condition 
attached and change the line of suc- 
cession. According to.the finding of the 
Court below the deed of 1865 was non 
est and consequently the line of succes- 
sion mentioned in that deed has to be 
ignored with the result that the ‘ordi- 
nary law of succession would be there. 
It is well settled that Shebaitship like 
any other species of heritable property) 


1 


` plots 


_ remaining 


‘Ionged 
`. dedicated by 
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follows the line of inheritance from 


posed of the Shebaitship, in any parti- 


-lecular way or where a usage or custom 


of a different nature prevails. See Pro- 
fulla Choron v. Satya Choron (AIR 
1979 SC 1682). A change in the line of 
Succession which is based on- ordinary 
law of succession cannot even be made 
by -the Shebait or Sarbarkar by accept- 
ing a gift with condition attached 
where he himself is the donor. It is 
therefore, apparent from the above thet 
Parshottam Lal could not change the 
line of succession by his deed of 1941. 
The ordinary line of succession would 
continue to prevail. The gift. if accept- 
ed, would only be in the nature af 
E to the endowment and nothing 
ore. : : 





12. The debutter can come to exist- 
ence only when some property is dedi- 
cated for worship or the service of the 
idol. 
late Court is that Parshottam Lal had 
no property and consequently he could 
not dedicate any property. Thus no new 
debutter could be created by him. Even 
if he had some property and dedicated 


it to the deity it would be merely an- 


accretion to the endowment and nothing 
more, 


13. The next question is whether 
only .two plots or all the plots 
dedicated to the deity. The trial Court 
gave a categorical finding that only 
two plots were dedicated by Lachhman 
Prasad. Lachhman: Prasad was. the 
owner of the plots Nos. 514 and 518 
and as such his dedication of the above 
two plots could be understood. The 
finding of the: trial Court was that 
other plots were not dedicated. The 
evidence on record shows that: not 
only these two plots but some other 
were shown in the name 
of Behariji in the year 1872 
revenue entries. All the plots in dis- 
pute were shown as belonging to 
Behariji in the entry of 1308 Fasli. The 
‘lower Appellate Court has decreed 
suit for all. the plots shown in 
plaint, holding plots Nos. 514 and 518 
to be originally - dedicated and the 
‘plots to have been added 
subsequently being accretion to the 
waqf. The lower Appellate Court con- 
sidered the question whether the dis- 
puted plots other than 514 and 518 be- 
to Parshottam Lal-~and were 
him to the deity. The 


the 
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the founder unless the founder has dis- 


The finding of the lower. Appel-. 


were. 


the- 
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point was, answered by saying that 
Parshottam Lal ‘did not create any new 
wagf but had only managed the temple 
and executed a deed showing ‘his in- 
tention to dedicate a certain property 
share to the temple, and at most he 
can be said to have added something’ 
to the already existing ` endowment. 
-Parshottam Lal thus would be deemed 
to have added something to the waaf. 


14. The finding of the Court below 
rejecting the plea that Parshottam Lal 
had not created any new waqf 
holding that at the most he can. be 
Said to have added some thing to the 
already existing endowment seems to - 
be a finding in accordance with law. L 
am not impressed by any argument 
raised at the bar that the above finding 
is erroneous in law, in view of the very 
fact that a number of plots were being 
Shown as attached to this waqf even 
in 1308 Fasli. It is, therefore, not possi- 
ble to hold that the waqf in this “case 
related to only two plots Nos. 514 and 
518. I am, therefore, unable to accept 
the contention of the. learned counsel 
for the appellants that the wagqf in the 
present case related to only two plots. 


15. The Court below -has found that 
Plaintiff No, 2 Janaki Prasad was a 
member of the family of which Lachh- 
man Prasad was the common ancestor 
‘and he could not be excluded ‘from 
being the joint Shebait on the basis of 
the gift deed made by Parshottam. This 
finding must be accepted as it is in 
accordance with law. The Court below 
has correctly held that Janaki Prasad 
‘plaintiff No, 2 would not only be a joint 
Shebait but would also be entitled to 
act-as such and would. be in joint 
possession of the properties along with 
the defendants, . 


16. I will now consider the cross- 
objection filed by the plaintiff-respon- 
dent. Mr. S. N. Verma, learned. counsel 
for the appellant raised an objection 
that no cross-objection lay for the chal- 
lenge was against a joint decree. I find 
no force in this objection. The cross- 


- objection is in respect: of the deed of 


-1865. Mr. G. N. Verma, ‘learned coursel 
for the. responderits contended that the 
‘1865 deed was not a forged or a fabri- 
cated document but was a genuine 
document and the view taken by the 
Court below to the ‘contrary was 
patently erroneous. His contention’ fur- 


‘ther was that that document’ laid down - 


the .line - of- succession’ and ‘that. could - 


and | 
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- not.-be:, altered ~:subsequenly:- In- other- 
2 words, ‘his. ccontention- «was that so~ long: 


as that -document:... stood...the -ordinary 


laws of. ‘suecession: ‘in respect of -Shebait-.. 


ship , ¿rights would: not. even prevail. ; \ 


17, Mr. Gi N. Verma then sought to 
_argue ‘that the various - reasons . given 
by the lower “Appellate Court to hold 
that ` the deed “of 1865 “was not a 
genuine document were patently errone- 
‘dus. He ‘argued that the stamped paper 
showed the name of ‘the purchaser and 
the- contention to the 
erroneous. But ‘these’ are not the’ only 
‘considerations . which’ have weighed 
‘with - the ` lower ° Appellate Court. 
The lower ‘Appellate “Court: has given 
‘various reasons. to: hold why the docu- 
ment: could not be held to:be-a genuine 
document. Even the plots. Nos, 514 and: 
518 .were not (mentioned in . the .docu-. 
ment, The document: purports to be 
© written in future tense. _ Although the 
f document is said to. have been executed 


in 1865 no entries were made. in favour. 


of the deity until 1872. The Court be; 


low has also reċorded that if Lachhman : 


_ Prasad: was keen enough to execute a 


déed he would have’ been equally keen - 


to have the entries made in favour ‘of 
the deity ‘at least in respect of the plots 
which had been dedicated tö ‘the’ deity. 
Even the question of the custody from- 
which the document has heen. filed - in 
_ the Court makes.the position doubtful. 
The. Court. below has also given reasons 


‘tive of the fact that there was no ear- 
lier documerit: ‘in existence, 










é'. registered. - -Taking note of all these 
circumstances .` the Court |below“ has 
icome to the conclusion that the docu- 
ment was not a “genuine ‘document. 


‘jthat the finding on ‘a question. of’ fact 


- ito. be is not liable to ~ be 
. with. in second appeal. See 
: €Choudharain v.. J awahir Singh 
17 -Ind “App ‘122); ' Rarna - Chandra v., 
: Ramalingam’ (ATR 1963` sc -302) © ‘and. 
: peer Shaikh v. ‘Soleman Bibi à 
1980 Allis: ‘Vor. Gi M 


` Raj: Kumar vè Jagwatis Devii: * 
-1976 SC--163).- 


has been made 


contrary ` was | 


‘serted on -the 


The docu- they were entitled to the property in 


; ment in’ question was also found. not to _ 


‘ed, by deceased and that according _ 
‘them the plaintiffs were not its owners. 
-This denial. by itself would not amount - 
. to- an. unequivocal threat. by them 
. infringe .with the 
. tiffs who .-- 
` sion of. the property after death of, de- 
fT 5 ceased.’ The réal threat to ‘infringe ‘the 
` fis not a genuine .document. is- .a -finding —--! 
‘jon: a question of fact, It is well settled 


however grossly .erroneaus:. it may seem ' 
interfered’ _ 
Durga’, 
((1890)'. 


- ‘probate -> 
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is also. -well..settled 
that unless a- ARN is | vitiated -by .an -. 
error- of. law ..-or. -procedure the finding. 


-is-not- to be. interfered with,. -I--do.-not 


find any case made out to show that 
the finding is vitiated‘ by. any error of .- 
iaw or procedure’ in the present ‘case. 
For the reasons indicated above, no case 
out ‘for interference 
with the above finding arrived at by 
the Court below. Consequently, I find 
no force in the cross-objection. 


“48. For the reasons indicated above, 
I find no force either in the appeal or 
in . the . cross-objection. Both must . fail. 
- 19. In the result, therefore, the ap- 
peal ` and cross-objection both are dis- 
missed but in the circumstances of. the 


‘easé I direct the - parties to bear ‘their 


own . costs, - 
; 7 Appeal dismissed. 
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H..N. SETH AND V, Ki 
MEHROTRA, JJ. 
Raj Kumar Jain and others, Appel- 


lants v. Smt. Jagwati Devi and òthers, 
Respondents. 


. First Appeal No. 119 of 1976, 'D/- 
23-1-1980.. . 
(A) Limitation Act (1909), Sch, I, > 


Art. 120.— Right to sue — Would ac- 


-crue on’ unequivocal threat to infringe 
-right . asserted in suit. 

..as to’ why the execution of the -regis-... 
tered deed in the year 1941 is sugges-. 


In the instant case the defendants, 
to the knowledge of the plaintiffs as- 
death of deceased. that 


dispute on the basis.of ‘the will .execut- 
to 


to 
rights of the _plain- . 
-admittedly. were. in posses- 


rights of the. plaintiffs, in tke ‘circum- 
stances .of ‘the case, would arise when. 
the defendants ~ successfully obtained, 
probate of ‘the: will’ and there was a 
likelihood ‘that. in „pursuance of that! 
-they would -take steps“. 
interfere: with the rights of the plain-. 


tiffs. Therefore a suit filed. by. plains”: 


~ tiffs: within: six: years of obtains Pros. 
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to ` 
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bate by defendants would be within 
time even if the time between. death 
of. deceased and date of suit is more 
than six years, — . 


The threat which results in accrual 
of a right to file a suit must be an 
unequivocal. threat to infringe. the 
right. asserted by the plaintiff. in the 
suit. AIR 1960 SC 335, Fol, . 

: i f : (Para 18) 


(B) Civil P. C. (1908), 0.7, R.i — 
Cause of action — Accrual of — Has 
to be found out from. plaint as a whole 
— Date mentioned in plaint — Cannot 
tie down the plaintiff. AIR 1928 Lah 
516, Rel. on 


Cases Referred: Chronological Paras 
AIR 1960 SC 335 i 
AIR 1938 Mad 193 17 
AIR 1931 PC 9 AC Ae 17 
AIR 1931 PC 89 i 17 
AIR 1930 PC 270 = 00. 17 
AIR 1928 Lah 516 <= . 19 


H. N. SETH, J.:— This first appeal 
by Raj Kumar Jain and Iswar Kumar 
(Cond. on Column 2) 
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(Para 19) 


A. LR- 


Jain sons of Kailash . Chandra defen-. 
dant No. 1 is directed against the judg- — 
ment and decree of the ist Civil Judge, 
Meerut dated 11th February. 1976. de- 
creeing the plaintiffs suit for a declara- 
tion that the probate dated 26th Octo- 
ber 1963 had no effect on the plaintiffs 
who were the owners of the property 


in suit, 


2.. The suit giving rise to this ap- 
peal was filed by Ugra- Sen. son of 
Janki Das (plaintiff No. 1) Smt. Jag- 
wanti, widow of Kesho Ram another 
son of Janki Das (plaintiff No. 2). Smt. 
Rajeshwari Devi, Prem Chandra, 
Kumari Kamata Devi, Kumari Usha 
Devi, Kumari Nammo. Rani Mahesh, 
children of Kesho Ram (plaintiff Nos. 3 
to 8), on: 15th October 1962. The plain- 
tiff set. up the following pedigree:— 


(See the Pedigree Table below) 


3. According to. the plaintiffs the 
property mentioned in the plaint be- 
longed to Jagmandar. Das who died in 
the year 1954, leaving behind his real 
sister Ram Katori as sole heir and 
legal representative, Ram-Katori who 
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remained unmarried throughout her 
life died on 30th October 1955. As jat 
the time of her death there was no 
‘one in the family of Jagmandar Das, 
the property which Ram Katori inherit- 
ted from Jagmandar Das passed” to-: the 
‘plaintiffs Ugrasen and Kesho Ram sons 
of Janki Das, ‘and their mother Smt, 
Asharfi: Eventually the. share of Kesho 
Ram was, after his death, inherited by 
` plaintiffs 2 to 8. The plaintiffs claimed 
that Ram Katori merely had life inter- 
est in the property. left by her bro- 
ther Jagmandar Das anc she had no 
right to alienate the seme. Defendant 


No. 1 Kailash Chandra Jain had’ no 
concern with the property but in 
collusion swith some of his relations 


and friends he got a fictitious will pur- 
porting to have been executed by Ram 
Katori prepared and obtained a pro- 
bate in respect thereof on 26th of 
October 1961 from the Court of Civil 
Judge Meerut. The appeal filed against 
the order dated 26th October 1961 was 
also dismissed by the High Court. 
However the order granting probate 
did not affect the rights of the plain- 
tiffs in any manner. The plaintiffs had 
throughout been in possession of the 
property in dispute and that the cause 
of action for ‘filing the suit arose on 
3lst October 1955, . the date on which 
Ram Katori died. 


4, Defendant - No. 1, Kailash Chan- 
dra, filed a written statement and 
claimed that the pedigree set up by 
the . plaintiffs ‘was not correct. Accord- 
ing to him Smt. Asharfi mother of 
Ugraseh was the daughter’ of Banarsi 
‘Das and not of Bansidhar as shown in 
the pedigree set up by the plaintiffs. 
Likewise, his ‘mother Smt. Naggò was 
the daughter of Bansidhar and not of 
Banarsi Das as shown in that pedigree. 
. In the’ circumstances it was defendant 
Kailash Chandra who was the nearest 
heir of Jagmandar Das and was en- 
titled to succeed fo the property left 
by Jagmandar Das and his sister Ram 
Katori. The property in dispute 
belonged to Jagmandar Das and 
Ram Katori and Ram Katori was ‘fully 
empowered to dispose it of in any 
‘manner she liked. Ram Katori execut- 
ed a will on 25th October 1955 be- 
-queathing all her properties fo contest- 
ing defendants who have already ob- 
tained a probate of the said will from 
the. court of the District Judge Meerut. 
Despite this the plaintiffs, after the 
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the plaintiffs 


‘same to Kailash Chandra. After 
Katori’s death the 


_ Yeversioners © of 
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death of Ram Katori had taken wrong- 
ful possession of the property in dis- 
pute, The defendant pleaded that. as 
the suit had been. filed more than six 
yeats after the death of -Ram Katori 
it was barred by time, He also plead- 
ed that the suit was barred by res 
judicata and the provisions: contained 
in Section 42 of the Specific Relief 
Act, a : ` 


5. Another written statement was 


filed by defendant No. 2.Smt. Sharbati 


Devi who claimed to be Jagmandar 
Das’s grandfather’s brothers daughter, 
She alleged that neither the plaintiffs 
nor .defendants Nos. 1, 3. and 4 had 
anything to do with the properties 
left by Jagmandar Das and Ram 
Katori. After filing the written state- 
ment she did not contest the suit any 
further and did not adduce any evi- 
dence in .support of ber claim, 


6. Defendant No, 1 Kailash Chan- 
dra died during the -pendency of the 
suit: After his, death thè appellants 
who are his heirs. and legal represen- 
tatives filed yet another . written state- 
ment wherein they adopted the de- 
fence which had already been set up 
by their . father Kailash Chandra. 


7. The trial court held that in. view 
of the findings recorded by the pro- 
bate court it was no. more. open to the 
plaintiffs to contend that the will dated 
25th October 1955, executed by Ram 


‘Katori had in fact not been executed 


by her or that the same had been ob- 
tained by Kailash Chandra by practis- 
ing fraud. However, the order granting 
probate of the will did not preclude 
from maintaining - the 
suit for a declaration that they- were 
the owners of the property in dispute 
and that ‘their rights: were not affected 
by anything contained in the will. It 
also accepted the pedigree set up by 
the plaintiffs and: held that they were 
the nearest heirs of Jagmandar Das. 


‘Ram Katori had merely a life interest 


in the property in ~ dispute; and that 
she was not competent to bequeath the 
Ram 
` property reverted 
to the plaintiffs who: were the nearest 
Jagmandar Das. The 
court observed ` that ‘as the -plaintiffs 
were in substance challenging the ef- 
fect of the probate dated 25th October 
1961 the suit for declaration filed by 
them on- 15th? October 1962 was well 
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-within time,: 
had been: - filed. . within.’ -six -~years of 
initiation ~ of the probate... "proceedings 
by Kailash Chandra, it- was: not barred 
by time. 
tedly in possession of the disputed . pro- 


perties the. suit was not barred by’ Sec- 


‘tion 42 of the Specific Relief Act. ` In 
` the result it decreed the suit and de- 
-© elared tha: the probate dated 26th Oct. 
* 1961 had no effect on plaintiffs rights 
who after the death of Ram Katori 
had become the owners of the -property 
in suit. ` 


“ee Being ` aggrieved by the decree 
passed by the trial court,. the contest- 
ing defendants, who’ are sons of Kailash 
Chandra, nave come up in appeal be- 
‘fore this Court. Learned counsel ag- 
pearing for them conceded that in case 
the finding recorded by the -trial court 
that Smt. Asharfi mother of Ugrasen 
(plaintiff No. 1) and mother-in-law of 
Smt. Jagwanti plaintiff No. 2 was the 
real -sister of Smt. Bisso, mother . ctf 
Jagmandar Das and Ram Katori is 
upheld, then, subject: to’ the objection 
with regard to the suit being barrei 
by time, zhe plaintiffs would be em 
titled to the decree claimed by them: 
He, however, challenged this finding 
and claimed that it was Smt. Naggo 
mother- of defendant: Kailash. Chandra 
and not Smt, Asharfi, who was the 
sister of Pisso, According to him Sn. 
‘Asharfi was the daughter of Banarsi 
Das and the’ plaintiffs had interchang- 
ed the positions ‘of Smt. Asharfi' and 
Smt. Naggo in, the pedigree set up by 
them in tae plaint. 


9. In tke probate proceedings initiat- 
.ed.. by Kailash | Chandra, Sumat Pra- 
sad, son o: 
‘pedigree) filed a written. statemert 
(Ex. 51) admitting the pedigree set up 
by the plantiffs in this case. He stated 
that Smt. Naggo mother of Kailasa 


Chandra was the daughter. of - Banarsi 


Das. Sumat Prasad is dead and the 
statement made by him in the written 
‘statement with regard to relationship 
of Smt. Naggo mother of Kailasa 
Chandra and Banarsi Das is admissible 
“in: evidence under S. 32 of the- Indian 
Evidence act. While ‘making the said 
statement Sumat Prasad, who was an 
i ‘independent member: of ‘the family, had 
-no axe of ‘his ‘owh to-grind. His evi- 
dence’ therzfore goes a -long way ts 
: support tha: plaintiffs. case: | Ex.: -497 is:a 
‘i copy -ofe the 


: Raj: Kumar-v: Jagwati Devi... . : 


«Chandra. (deceased. 
shows . that . in- the probate - proceedings 
-z initiated . by him :he. had 


‘In any. ‘ease; as: the: suit, 


As the plaintiffs. were admit- 


‘Janki Das,- 


„entitled to succeed -her. 


Smt. -Gomti -(shown in the- 


.the trial Court, 


_ dra.. 


“statement ---of . . Kailash. 
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-defendanty, . -which: 
-stated - 
Janki.. Das was” the - ‘Bahnoi, of . Banarsi - 
‘Das, Le. sister of. Banarsi - Das was 
married to Janki Das... It is not dis- | 
puted. that Smt. Asharfi was. married to. 
This statement therefore |. 
implied an ‘admission. of : Kailash Chan-. . 
dra that Smt, Asharfi was the: 
and not the daughter of Banarsi Das. 
This circumstance also goes. a long 


‘way to support the pedigree set up’ by 


the plaintiffs. 


10. As against the arei docu- 
mentary evidence produced on behalf 
of the plaintiff the only documentary 
evidence relied upon by the defendants - 
in support of their case was a recital 
made by Ram Katori in. the will ‘ exe- 
cuted by her in favour of Kailash 
Chandra. According to that recital Kai- 
lash Chandra was ‘her brother and ‘was 
The . recitals 
made in the will indicate that Kai- 
lash Chandra . had. -been living: with 
Ram Katori and Ram.. Katori wanted 
that after her death the. property in 
dispute should go to him. In all pro- 
bability it was with a view to ensure 
that the disputed property: in any: event 
went to Kailash Chandra that the reci- 
tal that Kailash Chandra was brother 
of Ram Katori was got made in the 
will. In these circumstances much 
weight cannot be .attached to it. 


‘21, Oral evidence. examined by the 
plaintiffs in support of ` their: case - 
regarding the pedigree set up by 
them, consisted of the statements made 
by P..W. 2 Prem Chandra. and P. W: -3 
Om Prakash. P.W. 2 Prem Chandra. is 
the son of Kesho . Ram husband of 
plaintiff No. 2. who was in a position 
to: know the relationship between - the 
parties fully supported the pedigree set 
up in the plaint.: .As pointed. out by 
_he stood the test of 
the -cross-examination well - and the 
defendant could not elicit . anything 
from -him in the . cross-examinatian 
which might indicate that he was not 
speaking the. truth. So far as P. W. 3. 
Om Prakash is concerned,- he was. 
living as a tenant in a portion of the 
house. which belonged. to Kailash Chan= 
According to him. Kailash . Chan- 
dra resided in. another portion of. the 
same -house, in which. Ram Katori and 


..Jagmandar. Das yed.. According, to him . 
che. knew. 


Ram, Kator.. -and. Jagmandar 


-that- ` 


-sister .- 
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_ sons’ of - Kailash ~ --Chandra - were - 
grand children - sof ‘her ` 


‘brothers, being ~~ the 
mother’s sister. - Having: 
gone through ‘the cross-examination of 
this witness’ carefully we do not fird 
` anything therein to show that- his. testi» 
mony is not reliable. 


12. The witness produced on behalf 
of. the defendants however . failed io 
prove the pedigree as set up by defer- 
dant Ishwar Kumar Jain, Ishwar Kumar 
admitted that he did not mention any 
pedigree in the. written statement and 
failed to.explain as to how. it found 
‘place. therein. His evidence shows that 
he did not know as to how varios 
members shown in the pedigree set . up 
in the: written statement filed by ‘him 


‘were her -cousin 
sons of: her 


were connected with each other. Eis 
evidence therefore is not of much 
value. . : 

13. Bhagwati: Prasad another wit- 


ness for the defendants also: does rot 
appear to be acquainted with various 
persons mentioned in the pedigree cet 
up in the written statement. He mere- 
ly. stated that Kailash Chandra was 
elated to Jagmandar Das as his bro- 
ther but then he admitted that he 
came to know of this fact-from Kailésh 
Chandra himself. Keeping in view the 
statement made by Kailash Chandra in 
the. probate: proceedings discussed 
above,. it is not: possible to attach any 
value to the evidence. of this witness. 


- 14. In the result we agree with the 

' trial Court that the plaintiffs have stc- 
ceeded in proving the pedigree set up 
by them and in showing. that they 
-were the nearest reversioners of Jeg- 
mandar Das. 

.15. Learned counsel for the appel- 
lant submitted that the limitation or 
. filing the present suit was governed by 
Art. 120 of the Limitation Act, 1£08 
whereunder the period o? limitation for 
‘filing ‘such a suit was 6 years from 
the date on which the right to file fhe 
-suit for’ declaration accrued. He invit- 
ed our attention to the averment mede 
in para: 16 of the plaint wherein fhe 
plaintiffs have stated that the cause of 
‘action for filing’ the suit accrued when 
_ Ram Katori died on 30th Oct., 1955. As. 
“the present suit had been’ filed on 1<th 
‘Oct., 1962, more than 6 years afer 
30th’ Oct., 1955, 
it barred . by? time. and. the: trial « 


Raj Kumar’- v; 
Das: ‘Ram ''Katofi -had told---him. ‘that . 
“the: « 
‘ maternal. bro- 
ther and that- Ugrasen and -Kesho Ran z 
‘tion of the .period 
filing a suit for declaration: - Accordingly 


_no limitation _ 
` where in the 


` tiffs” 


Oct.. 


‘commencement ' 
‘tation for filing the suit for- declaration 


it -was on the face’ of: 
Co 1rt:. 
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‘was .bound~to dismiss ‘it:on this ~ prelim: 
‘inary: ‘ground: `- 


-It is true that -in -the 
Limitation Act- of 1908: there -is no -spe- 
cific article dealing“ with: the prescrip- 
.of - limitation for 


Such suits were governed: by Art, -120 
which prescribes 6: years as the périod 
of limitation for filing a suit for’ which 
was provided for else- 
‘schedule. This article 
further laid down that such period was 
to commence. to run from the date. on 
which right to file the suit accrued. 
Main question, therefore, that - arises 
for consideration is. as to when the 
right to file the present suit accrued 
and whether the date of accrual of- 
cause of action for ‘filing the suit fell 
within 6 years of 14th Oct., 1962, the 
date on which the present suit was 
filed by the plaintiffs. Í 

. 16. Learned counsel for the PRI 
lant contended that S. 42 of the Spė- 
cific Relief Act, 1877 provided that any 
person entitled’ to any. legal character 
or to any right as to any property 
could institute. a suit against any per- 
son denying or interested. in denying 
his title’ to such character or right and 
that the Court. could in ‘its discretion 
make therein.a declaration that he was 
so entitled. Accordingly, the right to 
file a suit for declaration arose in this | 
case when the appellant became inter- 
‘ested in denying the title of the plain- 
tiffs in the property in dispute or at ` 
any rate when they denied the plain- 
title. Once the. period of limi- 
tation started running it could not be 
interrupted and- any suit filed more 
than 6. years after the first denial . of 
title would be barred by time: He then 
contended that the defendant Kailash 
Chandra denied the title of the plain- 
tiffs for the first-.time when he obtain- 
ed a will from Ram Katori on 25th 
Oct., 1955 and as such the period. of 
limitation commenced with effect- from 
that date. In any case the defendant 
had disputed -the title of the plaintiff's 
‘right. from the date of the death of 
Ram Katori which took place on 30th 
1955. The material on record indi- 
cates’ that -the plaintiffs- were. -fully 
aware of such denial and as such the 
of the period of- limi- 


could. not have. 
30th Oct., 


.been deferred beyond 
‘1955 andthe - present’ ` suit’ 


which was - ee on “15- ae Was bar- ae 
-réd . by: ‘time. - fet Ta Sy e ean 
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17. The question as to when the 
period of limitation for filing a suit for 
declaration of title commences to run 
under Art. 120 of the Limitation Act, 
_1908 was discussed by Subba Rao, J. 
of the Supreme Court in the ease of 
Rukhma Bai v, Laxmi Narain, AIR 
1960 SC 335. After quoting Art. 120 of 
the Limitation Act the learned Judge, 
at page 349, observed thus :— 


“This Article was subject to judicial 
scrutiny both by the Judicial Commit- 
tee as well as by the High Court of 
various States, The leading decision on 
the subject is that of the Judicial 
Committee in Mst. Bolo v. Mst. Koklan 
57 Ind App 325 at p. 331 : (AIR 1930 
PC 270 at p. 272). Therein Sir’ Vinod 
Mitter observed :. 


“There ‘can be no right fo sue until 
there is an accrual of the right assert- 
ed in the suit and its infringement or 
at least clear and unequivocal threat 
to infringe that right by the defendants 
against whom the suit is instituted.” 
The said principle was re-stated and 
followed by the Judicial Committee in 
Annamalai Chettiar v. Muthu Kuruppen 
Chettiar ILR 8 Rang 645: (AIR 1931 
PC 9) and in Gobinda Narayan Singh 
v. Sham Lal Singh 53 Ind App 125: 
(ATR 1931 PC 89). The further ques- 
tion is if there are. successive invasions 
.or denial of a right. when it can bə 
held that a person’s right had been 
clearly and . unequivocally threatened 
so as to compel him to institute a suit 
to establish that right. In Pothukutchi 
Appa (AIR .1938 Mad 193 at p. 198) a 
Division Bench of the.. Madras High 
Court had to consider the said ques- 
tion in that case when Venkata. Subta 
Rao, J. after considering the relevant 
decision expressed the view thus, 


‘There is nothing in Iaw which says 
that the moment a person’s right is 


denied he. is bound at his peril to bring. 


a suit for declaration. The Government 
beyond passing the. order did nothing 
to disturb the plaintiffs possession. It 
would be most unreasonable to hold 
that a bare repudiation of a person's 
title without even an overt act, would 
make it incumbent on Hin to bring 8 
declaratory suit. 

He then went on to add ‘at p. 199:— 


Tt is a more difficult’ question, what 
is the extent of the injury or infringe- 
ment that. gives rise to what may b= 
construed “ a compulsory cause of ac- 
tion,’ 
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The legal position may be briefly 
Stated thus: the right to sue under 
Art, 120 of the Limitation Act accrues 
when. the defendant has clearly and 
unequivocally threatened to infringe 


‘the right asserted by the plaintiff in 


the suit; Every threat by a party to 
such a right however, ineffective and 
innocuous it may be, cannot’ be consi- 
dered to be a clear and unequivocal 
threat so as to compel him to file a 
suit. Whether a particular threat gives 
rise to a compulsory cause of action 
depends upon: the question whether 
that threat effectively invades or jeo- 
pardises the said right.” 


18. It mey be that the defendants 
had, to the knowledge of the plaintiffs, 
asserted on the death of Ram Katori 
that they were entitled to the property 
in dispute on the basis of the will 
executed by Ram Katori and that ac- 
cording to them the plaintiffs were not 
its owners, this denial by itself did not 
amount to an unequivocal threat by 
them to infringe with the rights of the 
plaintiffs who admittedly were in 
possession of the property after Ram 
Katori’s death. As observed by the 
Supreme Court in Rukhma Bais case 
(supra) the threat which results in ac- 
‘crual of a right to file a suit must be 


an unequivocal threat to infringe the 
right’ asserted by the plaintiff in the 
suit. The real threat to infringe the 


rights of the plaintiffs, in the circum- 
stances: of the case, afose when the 
defendants successfully obtained pro- 
bate of the will on 26th Oct., 1961 and 
there was a likelihood that. in . pursu- 
ance of that probate they would take 
steps to. interfere with the rights of 
the plaintiffs. In the circumstances the 
suit for declaration. filed by the plain- 
tiffs within 6 years of 26th Oct. 1961 
was well within the period of limi- 
tation, 


19. Learned counsel for the appel- 
lant then contended that as the plain- 
tiffs themselves had mentioned in the 
plaint that the cause of action for filing 
the suit had acerued on 30th Oct., 1955 


they should not be permitted to go be- 


hind that statement and to claim limi- 
ation from the date on which the 
defendant had. obtained the probate 
from the -Court of District Judge, 
Meerut, We are unable to accept this 
submission. As held by the Labore 
High Court in the case of Fateh Ali 
Shah v. Mohammad Baksh AIR 1928 


- 


| 


n 


! 
1980 ; 


Lah’ 516 that in computing _the paida 
of limitation ‘the plaint has to be, with 
a view to find out the. date on ‘which 
the cause of action accrued read as ja 
whole and 'that the plaintiffs cannot be 
tied down to.the date of cause of ać- 
tion mentioned -in the plaint. In the 
instant case, we find that the plaint 
read as a whole and specially paras 12 
and 13 thereof, indicates that according 
to the plaintiffs threat of. infringement 
of their rights arose when on 28-10- 
1961 the defendants successfully obtain- 
ed the probate of the will dated 26th 
Oct., 1955, executed by Ram Katori, 
from the Court of the District Judge, 
Meerut. The suit filed within 6 years 
of that date was, therefore, clearly 
_ within limitation: 

20.. In the result, we find no. merit 
in the present appeal which fails and 
is dismissed with. costs. . 


Appeal, dismissed. 





r "AYR 1980-ALLAHABAD. 231. 
(LUCKNOW BENCH) 
K. N. GOYAL AND S.-C. MATHUR JJ. 


Smt. Hubraji, Petitioner v. ‘The Autho- 
rised- Chief Settlement: Commissioner, 
U. P. Bihar, Opposite Parties. 


1980. : 

(A) - Administration of Evacuee Pro- 
perty Act (1950), Sections 40, 7 (1) — 
- Evacuee property —. Transfer — Trans- 

feree obtaining > confirmation of sale 
under Section 40 — He is not required to 
apply for cancellation of order declaring 
property to be evacuee property. K 

The transferee of a property - declared 
as evacuee property subsequently would 
be entitled to claim rights under the 
sale deeds if they are confirmed: under 
‘Section 40. True, Section 40 does not say 
specifically that-on an order of confirma- 
tion being passed the property will. cease 
to remain vested in the Custodian but 

the effect of an order passed under Sec- 
tion 40 is that the sale deed becomes 
effective and once the effectiveness of 
-the sale deed is .recognized,..the vesting 
of such property in the Custodian, -which 
is only for the purpose of administration 
is automatically nullified and the pro- 
perty ceases to be evacuee property. 
Consequently, it is not correct to say. 


BX/BX/A681/80/SNV i, 


Hubraji : v.. Authorised : Chief . Settlement Commr, 


-pute in the. Custodian ` 


Writ Petn, No, 123 of 1970, Dİ- t-Te 


finality . 
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that an - application ‘is -required .to. be 
made by or on ‘behalf of the transferee 
for cancelling the order passed under 
sub-secion (1) of Section 7 which result- 
ed in the vesting of the property’ in. dis- 
‘under Section 8. 
(Case Jaw discussed). -. {Para 11} 


(B) Constitution of India, Art. 226 — 
Order under challenge, pre-eminently 
just and correct — High’ ‘Court would 
decline to exercise jurisdiction under Art. 
226. (Para 15) 

(Cf Displaced - ‘Persons (Compensa- 
tion and Rehabilitation Act (1954), Sec- 
tion 24 — Order of confirmation of sale 
of evacuee property under Section 40 
of Administration of Evacuee Property. 
Act — Question of invalidity of sale not 
decided while confirming sale.— In re- 
vision under Section 24 against sub- 
sequent sale under Displaced Persons 
Act, Chief Settlement Commissioner 
could validly say that unless the order 


` of confirmation was set aside property 


sold could not be treated as evacuee 
property. (Administration of Evacuee 
Property Act (1950), S. 40). (Para 16) 

(D) Displaced Persons (Compensa- 
tion and Rehabilitation) Act (1954), Sec- 
tions 24, 36 — Sale of property under 
Displaced. Persons (Rehabilitation) Act - 
after its prior sale was confirmed under 
Section 40 of Administration of Evacuee 


- Property Act — Transferees under first 


sale could’ approach revisional authority 
under . Section 24 of Displaced. Persons 
Act to challenge second sale in view of 
attached to orders under Dis- 
placed Persons Act — By such approach, 
they could not be said to be estopped 
from. saying that . property in question 
was not evacuee property. (Evidence ‘Act 
(1872), S. 115). _(Para 17) 

(E) Displaced Persons (Compensa- 
tion and Rehabilitation) Rules (1955), 
R. 92 — Transferees of evacuee property 
in whose favour ‘sale was confirmed 
under Administration of Evacuee Pro- 
perty Act. challenging. . jurisdiction , of 
Managing. Officer to effect sale of pros 
perty under Displaced Persons ` (Rehabi- 
litation) Act — They need not. make any 
application under R. 92. `| (Para 19 

(F) Displaced Persons (Compensation 
and Rehabilitation) Act (1954), Section 24 
— Finding of Revisional Authority under. 
Section 24 that sale under Displaced’ Per- 
sons Act was. invalid, recorded after giv- 
ing full opportunity to transferee” = 


~ 
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Does not amount tò: deprivation of: pre-.. 
. perty- as the: saime is under. authority of: 


law — Art. 31 is not violated.: (Constitu- 
-tion of India, Art. 31)... -- - (Para 28) 
`. (G) Displaced Persons - (Compensation 
and Rehabilitation) Act (1954), Section. 12 
(2). — Notification under — Effect — 
- Transfer af evacuee property — Confir- 


mation of sale of property under Sec- - 


tion 40 of . Administration of Evacuee 
Property: Act — As Transferee is not 
evacuee and property ceases to be. evz- 
cuee property, interest of transferee is 
not extinguished in consequence of noti- 
fication — (Administration of Evacuee 
Property Act (1950), S. 40). 
© (Para 25) 
Cases Referred: Chronological Paras 
(1979) Writ Petn. No. 1127 of 1972, D/- 
. 15-10-1979 (All), Zahid Husain v. Gulab 


L. Ajwani 13 
‘AIR 1962, 3C 994 . 25 
AIR 1961 SC 1312 ESEE 24 
AIR 1961 SC 1320 i . 25 
AIR 1959 Punj 222 25 . 
AIR 1957 Bom 119 3 é -22 
AIR 1956 Nag 100 ` nd 11 
AIR 1953 All 718 . ` OB 
AIR 1952 All 962 ee eR 
AIR 1951 Bom 440 25 
AIR 1951 Hyd 137 25 


Ramesh Kumar Varma, for Petitioner; 


S. D. Misra and T. N. Misra and T. N° 


Shukla, for Opposite Parties. 
‘SS. C. MATHUR, J. — 
is directed. against an order passed by 
the Assistant 
Authorised Com- 


Chief Settlement 


missioner, U. P. and Bihar passed in two . 


revisions, one filed under Section 24 ož 
“the Displaced Persons -(Compensation & 
` Rehabilitation) Act (Act No. 44 of 1954) 
, and the other filed under Section 27. of 
the Administration of Evacuee Property 
" Act, 1950 (Act No. 31 of 1950). The_peti- 


. tion has arisen in. the circumstances here- . 


inafter indicated. 


The dispute in ‘the petition. ‘relates ‘te: 


‘certain , plots which admittedly. 
nally: ` 


and Syed. . Mohd. Mujtaba, 


origi- 


1947, 12-4-1948 and 15-7-1948 in favour 
of. Beni Ram, father of opposite: parties 
_3 and 4 and Ganga Ram, opposite party 
No. 2. . After | execution of these sale 
‘deeds the. said transferors .. 
-.Pakistan. “On 16- 2-1953, ‘the 
'Čuüstödiar “issued notice "inder ‘Section “T 


. Hubraji::v... Authorised. Chief;:-Settlement:Commr; . - . 


:of the Administration - of. Evacuee. Pro- 
: perty- Act ‘(hereinafter referred" to: as- the 


‘said counter-affidavit. 
the application the Assistant 


This petition ; 


Custodian General Cum | 


— 


‘public auction 


. was knocked down in her favour. 
. certificate was issued to the 
` belonged to Khurshed’ Hasan,- 
These twa - 
. persons excited sale deeds on. 31-10- 


“migrated : ta tae 
Assistant, 


AER. 


Evacuee - - Property’ Act) to -Khurshed 


-Hasan.and Syed Mohammed Mujtaba re- ~ 


quiring them to: show ‘cause. why they 


-should not be declared evacuees. under 


Clauses (i) and (ii) of Section 2 (d) ‘of 
the said Act and the plots in’ dispute be 
not declared their property.: . This. 
notice was: contested by. Beni Ram who 
pleaded title to the said plots in dispute 


-on the basis of the sale deeds -herein- 


before mentioned. Beni Ram did not 
dispute - the migration of Khurshed 
Hasan and Syed -Mohammad ‘Mujtaba. 
On 24-4-1953 Assistant Custodian (Judi- 
cial) Faizabad passed order ‘declaring 
Khurshed Hasan and Syed Mohammad 
-Mujtaba (hereinafter: referred. -to ¿as 
evacuees) evacuees and the plots in dis- 
pute were declared as their property. ʻA 


‘copy of this order is Annexure-A to the 


counter-affidavit filed by Ganga Ram 
on behalf of -opposite - parties: 2 to “4. 
After passing of this order an applica- 


‘tion was made by Beni Ram and Ganga 


‘Ram under Section: 40° of the’ Act for. 
confirmation of the sale deeds executed 
by the evacuees. This application was 
allowed ‘by order. dated- 24-9-1953. A 
copy of the order is Annexure-B to the 
While allowing 
. Custodian 
(Judicial) held that the sale deeds were 
for adequate consideration and, were | 
normal inasmuch as the evacuees migrat- 
ed to Pakistan after almost five.. years ` 
from the date si the execution of the: 


“Thereafter the plots in esate 
are dealt with by. the. Managing Officer 


‘under the provisions of Displaced Per- 


sons :.(Compensation & Rehabilitation) 
Act "(hereinafter referred to as the Re- 
habilitation Act) and he put the same’ 
to public auction on 2-11-1968.. At this 
the petitioner’s bid was’ 
accepted. and: accordingly. the auction., 
Sale 
petitioner 
on 15-11-1968: In May 1969 Ganga Ram 
and the heirs-of Beni Ram filed, the re- 
visions. hereinbefore _ referred to. A 
copy of the revision petition is Annexure- 


‘1 to writ petition. Through this revision - 
‘petition opposite ‘parties - 2 to 4 asserted 


that ‘in:view of the order of confirmation’ ` 
passed’ on “24-9-1950- the property ceased.. 
_to. be” evacuee property and it could nat 
‘be sold by - the Managirig- ‘Officer: - ` The` 


+ 
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-- auction in. -favour of..the- petitioner .was. 
-On this. Basis. 


alleged: to be. collusive. - 
- opposite parties 2-to 4. asserted their own 
title to: thé plots in dispute. “It was. pray- 


ed that. the property: may be released: as: 


non-evacuee ‘property. By` his. order 
‘dated 3-1-1970 opposite party No. 1 dis-. 
posed of both the revisions -preferred "by 
Opposits. parties 2 to’ 4. A copy of the 
order passed by opposite party No. 1 
- is Annexure-4 to. the writ petition. It 
appears that before the ppposite - party 
No. 1 it was pleaded on behalf of the 
petitioner © that sale: deeds. executed in 
. favour of Beni Ram and Ganga. Ram 
were -contrary to the provision -of 
U. P. Tenancy Act and were, therefore, 
invalid and they conveyed no title to 
‘them and, therefore, they were fit to be 
-ignored.-- On this plea of the petitioner 
opposite party No. 1 directed the- depart- 
mental counsel to examine the matter 
and if he found that the plea could be 
faken up-in suo motu revision he. should 
take up the matter. This is how . oppo- 
site party No. 1 disposed of the re- 


vision filed under Sectior. 27 of the Ad- — 


ministration of Evacuee Property Act.. ; 

3. Taking up the revision under Sec- 
`. tion 24 of the Displaced Persons (Com- 
pensation .& Rehabilitation) ‘Act, oppo- 
site party’ No. 1. observed that till the 
order dated 24-9-1953 confirming the sale 
deeds executed in favour of Beni Ram 
“and Ganga Ram were set aside the pro- 
perty could ‘ not be treated ` as evacuee 


property: and, therefore, the sale in fav- — 


‘our ‘of the- petitioner was illegal. It was 
also observed, that the transfer of the 
plots in ‘dispute’ in favcur of the peti- 
tioner. was. done in violation of Rule ‘90 
of the Displaced: Persons (Compensation 
& Rehabilitation) Rules.. The petitioner 
-has challenged the 
following grounds :— 

' (ÙD A revision ‘under Section 24 of 
the Displaced | ‘persons (Compensation ` & 
Rehabilitatioti) Act could be: filed only 


against an ordér but the revision’ ‘prefer-_ 
ted by,opposite parties 2 to 4 was not di- ` 


“rected against any order ‘and the. same 
was, therefore incompetent | and ‘as such 
opposite: party No. 1 ac: quired no juris- 
© diction tó decide . the same.’ . i 


(2) ` Against the auction held in fav- 


our of the: petitioner opposite | parties. 2 


-ment Commissioner and this proved that 
the said .:.opposite:. parties. themselves 
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recorded by opposite f 


. above order on the 


provisions of Displaced Persons 


- Iearned., 
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treated: : the: property . in . dispute ta be. 


- pool -property -and.. they.. were;. ‘therefore, 


eed ts from saying that it -was-~ not 
. It was- amplified by the learned - 
satin for the petitioner that the forum 


. under -the Displaced Persons -(Compensa~ 


tion & Rehabilitation) Act was available 
only to such persons as accepted the pro- 
perty in dispute to- be pool property... 

(3) The Petitioner . had raised the 
plea that the sale deed in favour of op- 
posite parties 2 to 4 was hit by the pro- 
visions of U. P. Tenancy Act and -was, 
therefore, invalid and this question had 
to be decided by opposite party No. 1 
himself and he could not delegate this 
function to the departmental counsel. 
It was amplified by the learned counsel 
for the petitioner that this delegation 
amounted to abdication of jurisdiction by 
opposite party No. 1. 

(4) There was no violation of Rule 90. 
of the Displaced Persons (Compensation 
& Rehabilitation) Rules and the finding 
party No. 1 is 
patently incorrect. 

(5) In case opposite - ‘parties 2 to 4 
challenged the auction held in favour of 
the petitioner they could do so only by 
taking recourse to the procedure pre- 
scribed. under Rule. 92 of the Displaced 
Persons Rules, for cancellation of the 
sale, and the procedure of revision adopt- 
ed by opposite ‘parties 2 to 4 was incom- 


. petent. 


(6) Mere passing of order under Sec- 
tion 40 of the Administration of Evacuée 
Property Act did not divest the pro- 
perty of the character of evacuee pro- 
perty ‘which it acquired ‘under the vest- 


ing order passed under Section.7 of the ` 


said Act. It was amplified by, the learn- 
ed counsel for the petitioner that un- 
til the order passed under Section’ 7 was 
cancelled the property remained evacuee . 
property and could be sold ‘under’ the 
(Com- 
pensation & Rehabilitation) Act. 

-4, The writ petition has been contest- 
ed by . opposite parties 2 to 4 Their’ 
‘counsel. Sri S. D. ‘Misra’ urged 
that the effect of the order. passed under- 


- Section 40 of the Administration‘ of Eva- 
` cuee | Property ‘Act was_ that 
` perty in: dispute ceased to be 
Er property. and could not thereafter be- 
_ to 4 approached the. Authorised Settle- A 
- for transfer- under the’ provisions of Dis- - 
pu Persons. {Compensation & Rehabi- Ja 


„the ` pro- ` 
evacuee 


come pool property so as to be available 
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litation) Act. The impugned order was 
revisable by the Central Government 
under Section 33 of the Displaced Per- 
sons Act. It was also urged that since 
the order impugned in the writ petition 
was pre-eminently just and fair, this 
Court may not interferen with the same 
even if any irregularity was found in 
passing the same. 


5. The main question that arises for 
considerattion in his case is whether the 
property in dispute was evacuee pro- 
pertty which could be acquired under 


Section 12 of the Displaced Persons Act 


and transferred under Section 20 thereof. 
Section 20 of the Act provides that sub- 
ject to the rules made under the Act 
the Managing Officer or Managing Cor- 
poration may transfer any property out 
of the compensation pool. Section 14 
prescribed the properties comprised in 
the compensation pool. A perusal] of this 
section shows that compensation pool 
comprises of evacuee property acquired 
under Section 12 of the Act. Section 12 
confers. power upon the Central Govern- 
ment to acquire evacuee property. The 
term ‘evacuee proverty’ has been defin- 


ed in cl. (c) of Section 2. It” provides 


that evacuee property means any pro- 
_ perty which has been declared or is 
deemed to have been declared as eva- 
cuee property under the Administration 
of Evacuee Property Act, 1950. 


6. We have referred in the preceding 
para. to certain provisions of. the 
Displaced Persons Act. For the sake of 
better appreciation, we are reproduc- 
ing below relevant portions of the said 
provisions :— , 

2 (c). “ ‘evacuee property’ means any 
property which has been declared or is 
deemed to have been declared as evacuee 
property under the . Administration of 
Evacuee Property Act, 1950 (XXXI of 
1950”. 


12. “Power to acquire evacuee pro- 
perty for rehabilitation of displaced per- 
sons. _ f ve. 

(1) If the Central Government is of 
opinion that it is necessary to acquire 
any evacuee property for a public pur- 
pose, being a purpose connected with 
the relief and rehabilitation of displac- 
ed persons,. including payment of com- 
pensation to such persons, the Central 
Government may at any time acquire 
such evacuee property by publishing - in 
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the Official Gazette a notification, to the 
effect that the Central Government had 
decided to acquire such evacuee pro- 
perty in pursuance of this section, 

(2) On the publication of a notifica- 
tion under sub-section (l), the right, 
title and interest of any evacuee in the 
evacuee property specified in the notifica- 
tion shall, on and from the beginning of 
the date on which the notification is so 
published, be extinguished and the eva- 
cuee property shall vest absolutely in 
the Central Government free from all 
encumbrances”, 

14. “Compensation Pool — nN For 
the purpose of payment of compen- 
sation ang rehabilitation grants to 
displaced persons, there shall be con- 
stituted a compensation pool which shall 
consist of — 


(a) all evacuee property acquired 
under Section 12 including the sale pro- 
ceeds of any such property and all pro- 
fits and income accruing from such pro- 
perty: 

(b) such cash balance lying with the 
Custodia? as may by order of the Cen- 
tral Government, bé ranere to the 
compensation pool, 


(c) such’ contributions, in any form 
whatsoever, as may be made to the com- 
pensation. pool by the Central -Govern- 
ment or any State Government 

(d) such other assets as may be pre- 
scribed”. 

20.. “Power to transfer property out 
of the compensation pool — (1) Subject 
to any rules that may be made under 
this Act, the managing officer or manag- 
ing corporation may transfer any pro- 
perty out of the compensation pool— 

(a) by sale of such property to a dis- 
placed person or any association of dis- 
placed persons whether incorporated or 
not, or to any other person, whether the 
property is sold by public auction or 
otherwise”. ; 

7. From the above provisions of the 
Displaced Persons Act it is apparent 
that before a property can be acquired 
under Section 12 and sold under Sec- 
tion 20 it has to be a property which has 
been declared or is deemed to have 
bee declared evacuee property under 
the Administration of Evacuee Property 
Act. Onċe it is found that the property 
is not such an evacuee property, it can- 
not either be acquired under. Section 12 


1980 — 


or sold under S. 20. We . have there- 
fore, to see whether at the time p-o- 
perty was auctioned in favour of <he 
petitioner it was: an evacuee property 
within the meaning of Section 2 (c) of 
the Displaced Persons Act. We have 
already indicated hereinabove that by ` 
order. dated 24-4-1953 Khurshed Hasan 
and Syed Mohammad Mujtaba were de- 
clared evacuees.and the property in dis- 
pute was declared .to be their property. 
This declaration amounted to declaring 
the property in dispute as evacuee pro- 
perty. Thereafter by order dated 24-9- 
1953 the sale deeds.executed in favour 
of Beni Ram and Ganga Ram were œn- 
firmed. This order of confirmation, ‘as 
indicated above, was passed in exercise 
of the power. conferred under Sec- 
tion 40 of the Administration of Eva- 
cuee Property Act. According to the 
learned Counsel for the opposite parties” 
the effect of this confirmation is that 
the property ceases to be evacuee pro- 
perty and the sale deeds remain effec-ive 
from the date they were executed. In 
other words the order takes effect re- 
trospectively: It was also the case of 
the opposite parties that once an order 
is passed under Section 40, the order 
under Section 7 is automatically neli- 
fied. On the other hand the learned 
counsel for the petitioner argued -hat 
by mere passing of the order under Sec- 
tion 40 the declaration made under Sec- 
tion 7 was not nullified and that it was 
obligatory upon the opposite parties to 
obtain a specific order regarding release 
of the property from. the category of 
evacuee property. In order to decide 
the controversy it is necessary to ex- 
amine certain provisions of the Adminis- 
tration of Evacuee” Property Act, 


- 8. Sub-section (1) of Section 7 confers 
power upon the Custodian to declare a 
property as evacuee property. On such 
declaration being made the evacuee pro- 
perty under Section 8 of the Act vests 
in the Custodian for the State. No sepa- 
rate order is contemplated for this vest- 
ing. It is automatic on the declaretion 
under Section 7 being made. When the 
property has so vested in the Custocian, 
the Custodian is competent under Sec- 
tion 9 to take possession of the evazuee 
property. Under Section 16 right has 
been reserved in favour of the evacuee 
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or his heirs fo obtain restoration of the. . 


property. Section 24 prescribes for ap- 
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peal to the Custodian where the original 
order has been passed by a Deputy or 
Assistant Custodian. . and to Custodian- 
General where the .. origina] order has 
been passed: by the Custodian and Addi- 
tional Custodian or an Authorised De- 
puty Custodian. Under Section 27 a re- 
vision lies to the Custodian-general. By 
Section 28 finality is given to the orders 
passed under the Act and the jurisdiction 
of the courts is ousted. Section 40 under 
which the sale deed was confirmed in 
favour of Ganga Ram and Beni Ram 
deals with the rights of transferees who 
obtained sale deeds from the evacuee 
between 14-8-1947 and 7-5-1954. 
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9. From the above provisions of the 
Administration of Evacuee Property Act 
it would be seen that after a property 
has been declared to be evacuee property 
and the same has vested in the Custo- 
dian right is reserved for claiming in- 
terest therein under two provisions, one 
is Section 16 under which right can be 
claimed either by the evacuee or by his 
heirs and the other is Section 40 under 
which right can be claimed - by a trans- 
feror or transferee of the category speci- 
fied therein. 


10. Section 16 of the Act so far as is 
material for the purposes of this writ 
petition is as follows :— 


“16. Restoration of evacuee pro- 
perty:— (1) Subject fo such rules 
as may be made in this behalf, any eva- 
cuee or any person claiming to be an 
heir of an evacuee may apply to the 
Central Government or fo any person 
authorised by- the Central Government 
in this behalf (hereinafter in this sec- 
tion referred to as the authorised per- 
son) that any evacuee property which 
has vested in the Custodian and to which 
the applicant would have been entitled 


if this Act were not in force, may be 
restored to him. ee 
(2) On receipt of an application 


‘under sub-section (1), the Central Gov- 
ernment or the authorised Persons, as 
the case may be, shall cause public no- 
tice thereof to. be given in the prescrib- 
ed manner, and after causing an in- 
quiry into the claim to be held in such 
manner as may be prescribed shall — 
(a) if satisfied— 


(iii) that it is just or proper that the 
evacuee property should be restored to 


- him;. make. an--order:. restoring Abe aa z 


perty to the applicant,...:.:” 


<- 10A. Fram the above it would te seen 
that Section “16 does. not “make specific * 


provision “or divesting the property 
which has vested in the Custodian under 
Section 8. Under: cl. (a) of sub-sec. (2) 
the property is. restored to. the "evacuee 
or his heir’. The result of this restora- 
tion is indicated in sub-sec. (3). Under 


sub-sec.’ (3) the Custodian,- on restoring . 


the property to the evacuee or his heir, 
stands absolved of all the responsibili- 
ties in respsct of the property restored. 
The absolution from responsibility has 


to be considered in the light of the pur- 


pose for which. the Act was enacted. 
The preamble of the Act says thus :— 
“An Act to provide for the administra- 
_tion of evacuee property and for cer- 
tain. matters connected therewith.” 
_ The purpose of the Act, therefore, is not 
to acquire property belonging to the 
evacuee but to administer the same. The 
procedure for acquisition was prescribed 
by Displaced Persons (Compensation & 
Rehabilitation) Act 1954. In this: view 
of the matter the effect of the order of 
the restoration was that the Custodian 
withdrew himself from the administra- 
tion of the property. In view of the fact 
that the: property under. Section 8.vests 
in the Custodian for the limited purpose 
of administration . thereof, the con- 
sequence of the order of restoration of 
the property to the evacuee or his heir 
is that the vesting of the property under 
Section 8 is nullified and the property 
ceases to vest in the Custodian. _ 


11. - Section 40 of the Act, so far as is 
material for the purpose of deciding 
this writ petition is as follows :— 


“40. Validity of transfers’ respec- 
ing property subsequently declar- . 
ed to be evacuee property. — (1) 
No: transfer. made after the 14th 


Aug. 1947, tut before the 7th May, 1954, 


by or.on behalf of any person in any = 
manner whatsoever of.any property be-. 


longing to him. shall -be effective so as 
te confer any rights or remedies in re-. 
- spect of the transfer on the parties 
thereto or any person claiming under 
them or either of them, if at any time 
after- the transfer, the transferor be- 
comes an evacuee within the meaning of 
Section 2 or the property of the trans- 
feror is declared ` or notified to be eva— 
= eyee property “within: - 
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the “mëaning oft- 
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the Act unless -the transfer. is- confirmed 
by. the. Custodian in accordance: Faka the 


‘provisions óf ‘this “Act. 


Oe a eee 


(3). An application under hace) (1), 
for the confirmation .of.any transfer may’. 
be made by the transferor or the trans-. 
feree or any person claiming under, or. 
lawfully authorised: by, either of them to 
the Custodian within two months from. 
the date of the transfer or within two 
months from the date of the declaration 
or notification referred to in sub-sec- 
tion (1) whichever ‘is ‘ater, and provisions 
of Section 5 of the Indian Limitation Act, 
1908 (IX of 1908) shal} apply to any 
such application. 


(4) Where an application under sub- 
section (1) has been made to the. Custo- 
dian for confirmation he shall hold an 
enquiry in respect thereof in. the pre 
scribed manner and may reject the ap- 
plication if he is of opinion that— 


(a) The transaction has not been en- 
tered into in good ae or. for valuable 
consideration; or... 

(b) the transaction is ‘prohibited under- 
any law for the time being in force; or 

(c) the transaction ought not to be 
confirmed for any other reason. 


(5) where in respect of. any.. transfer. 
made before the commencement of the: 
Administration of Evacuee. Property. 
(Amendment) Act, 1953, any application 
for confirmation thereof has been re- 
jected solely on the ground— --: >- 

(a) that although the. transaction - was 
entered into in good faith, consideration 
paid was not adequate, or’ 


(b) . that the application was barred 
by limitation, then notwithstanding any- 
thing to the contrary contained in any, 
law or contract or decree or order of a 
Civil Court or. other authority, but sub- 
ject to any rules that may be made by 
the Central Government in this behalf, 
the Custodian may and shall, where the 
application for confirmation was rejected 
by the Custodian-General, if the Cus- 
todian-Genera] so directs exercise any 
of the . following powers in respect of 
the transfer, namely. ` 

(i) confirm.the transfer, if the con- 
sideration paid for: the transfer is ad- 

equate, 

<- üi) Confirm the transfer, if a trans- 


. feree“agrees to pay ‘to ‘the ‘Custodian’ the - 
‘differenee’in’ value ‘between: the ‘vahie“‘of -- 


1889 + te = 


. the property as. assessed: ‘by: the. Custodian: 


oe paid : D ene 
„Section: (1) -of Section 7... The: matteřs in. 


. Tespect, -of. which the . 


_ and: the’. amourit 
- ‘transferee-to the'transferory :.. i- E 


(iii) If the tranóferee- agrees, ‘take pa- 


séssion of ‘such part of the proverty “is, 


after dividing it by metes and ‘bounds, 
is equivalent in value to’ the df- 
ference -betweeri’ the: value of the pro- 
perty as assessed by Custodian and the 


amount actually paid by the: transferee 


to the’ transferor; 


* fiv) If the transferee agrees, take pes- 
session of the entire . property by pay- 
ing off to the transferee the amount 
which Custodian finds as. having bean 
actually paid by the transferee to tne 
transferor as consideration for the trar s- 
fer; or ` 


(v) If the transferee does not agree 
to any of the courses referred to in 
cls. (i) to (iv) (inclusive), auction the pro- 
perty and if the sale proceeds exceed the 
amount actually paid by the transferee, 
pay to the transferee the amount pzid 
by him and take over the balance; if 
the sale proceeds are equivalent to, or 
fall short of, the amount actually pzid 
by the transferee, pay the entire szle 
proceeds ‘to the transferee : 


Provided that where “any. - application 
‘for confirmation of a transfer is reject=d 
ori the. ground specified in cl. ‘(b) of the. 
sub-section (4J, the: power- conferred mn 

«the Custodian by this section shall rot 
: be’ exercised unless the Custodian finds 


that the transaction has- been entered - 


into in good faith. 


(6) If the application is not aked 


under sub-sec. (4) the Custodian’ may 
confirm the- transfer either uncondi- 
tionally: or. on such terms and 
tions as he may think fit to impose.” _ 
Since the sale deeds in question had 
been executed on 31-10-1947, 12-4-1648 
and 15-7-1948, they did fall within. the 
period’ prescribed in sub-section (1) of 
the above section, namely between 14-8- 
. 1947 and 7-5-1954. As such the sale 


deeds in question were -governed by the 


provisions of Section 40. These ` sale 


deeds could remain effective only if they . 


had been confirmed by the Custodian as 
provideđ in sub-section (1) of Section 40. 
Sub-sec. - (3) of S. 40 prescribes the 


limitation - for | moving the application.. 
Under this provision the application “or. 


. confirmstion -has to ‘be ‘made within. two 


months. -from ~> the- date of transfer; -or ., 


“e Bubrati- vit sAuthor-sed: Chief Settlement Commr. - “ 


condi- ` 


visions - is. that.. 


.within:.two -months . from ‘.: 
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: the date: of . 


the declaration or notification under sub- a 


Custodian is re- 


‘quired to make enquiry when an ap- 


‘plication is made for confirmation are 
prescribed under: sub-section (4). 
this sub-section the Custodian will re- . 


fuse to. confirm the ‘sale. if ‘the transac- 
tion of sale was not a bone fide oné or 
was for inadequate consideration. He 
will also reject the application- if the 
transaction is prohibited by. any law for 
the time being in force. -Under cl.. (c) 
of sub-section (4) a wider - jurisdiction 
is given to refuse confirmation.. Under 
sub-section, (6) power is conferred to 
confirm the sale unconditionally or sub- 
ject to terms which the Custodian may 
think fit to impose. The effect of an 


‘order of confirmation is not specifically 


provided in prositive terms under Sec- 
tion 40. It only says that the sale deeds 
executed between 14-8-1947 and 7-5- 
1954 would not be effective unless they 
have been confirmed. In other words the 
said sale deeds would be effective if 


they are confirmed under the provisions ` 


of Section 40. Sub-section (1) of Sec- 
tion 40 also uses the words “So as.io 
confer any rights or remedies in- re- 
spect -of the transfer on the parties 
thereto. or any person claiming -under 
them or -either- of them”. . Thus. unless 
the sale deed is confirmed the transferee 
is not entitled to claim any rights under 
the sale deeds. Speaking. positively the 
transferee would be entitled’ to claim 
rights under. the sale deeds.. if they 
are confirmed. ‘Section 40 also does not 
say specifically that on an order of con- 
firmation being passed-the property will 
cease to remain vested in the Custodian 
but the. effect of an order passed under 
Section 40 is that the sale deed becomes 
effective and once the effectiveness of 


-the sale deed is: recognized, the vesting, 


which. is only for the purpose of adminis- 
tration is automatically nullified. . The 
learned counsel for the petitioner vehe- 
mently argued that unless-.the vesting 


was set aside the opposite parties could, 


not claim any title in -the property in 
dispute. We do not find any provision 


im the Act making specific provision for . 
passing an order of divesting. In view. 


of the interpretation that:we have placed 


. on. Section -16 and. Section 40 the effect, of 
the. orders passed -under the.. said . .pro-..:.... 
wthe;.. Custodian. -stands,... 


Under `. 


“oe 
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divested of the property which vested in 
him for the purpose of administration. 
We do not agree with the submission of 
the learned counsel for the petitioner 
that an application was required to te 
made by or on behalf of opposite parties 
2 to 4 for cancelling the order passed 
under sub-section (1) of Section 7 which 


. resulted in the vesting of the property- 


in dispute in the Custodian under Sec- 
tion 8. In taking this view we are sup- 
ported by a decision rendered by their 
Lordships of the Nagpur High Court in 
Dr. G. R. Chopra Naraindas Chopra 7, 
Mahajan Narayanprasad (AIR 1956 Nag- 
100). In para. 7 of the judgment ap- 
pearing at page 101 their Lordships have 
observed as follows :— 


“The term ‘vested’ in Section 8 of tha 
Administration of Evacuee Property Act, 
1950, has to be read in relation to the 
purpose and scope of the Act. This Act 
is intended not to affect ownership in 
property but to provide for its, adminis- 
tration. The expression ‘shall be deem- 
ed to have vested in the Custodian for 
the State’ in Section 8, therefore only 
means that the property becomes vested 
for purposes of management,” 


Judged on this basis, Section 40 of 
the Act does not displace any title amd 
only suspends the operation of a transfer 
for the time being. The term ‘unles:’ 
in the section is singnificant in this cor- 
nection and if the confirmation was in- 
tended to be operative only from the 
date of the Custodian’s order the word 
‘until’ would have been appropriate. 

12. We are in respectful agreemert 
with the view taken in the above case. 
We endorse that Section 40 does not dis- 
place any title but only suspends the 
operation of the transfer for the time 
being. We are accordingly of the view 
that on the date the auction was- held 
in respect of the property in dispute by 

the Managing Officer under the provi- 
sions of Displaced Persons (Compensa- 
tion & Rehabilitation) Act, the property 
in dispute was not evacuee property- 
Accordingly the Managing Officer did 
not acquire any right to auction the 
same and the auction in favour of tha 
petitioner was therefore absolutely with- 
out jurisdiction, The sale certificate 
issued in favour of the petitioner 
as a consequence of the auction knock- 
ed down in his favour is also consequent- 
ty invalid and without jurisdiction. 
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-Act before opposite party No. 1. 


A.I E. 


Under sub-section (1) of Section 24 
under which power was exercised by the _ 
Chief Settlement Commissioner no period 
has been prescribed within which the 
power may be exercised. The sale certi- 
ficate was issued in favour of the peti- 
fioners on 15-11-1968 and in May 1969, 
opposite parties 2 to 4 preferred revision 
under Section 24 of the Rehabilitation 
The 
Settlement Commissioner took the view 
that unless the order of confirmation 
under Section 40 was set aside, the 
property could not be deemed to be eva- 
cuee property and, therefore, the auction 
held in favour of the patifioner was -in= 
valid. We are of the opinion that the 
view faken by opposite party No. 1 is cor- 
rect and does not call for any. inter- 
ference, 


13. The learned counsel for the peti- 
tioner had vehemently argued: that the 
revision filed by opposite parties 2 to 


‘4 before the Authorised Chief Settle- 


ment. Commissioner, opposite party No. 1, 
was incompetent inasmuch as the. same 
was not preferred against any order. A 
copy of the revision. petition has been 
filed. as Annexure-1 to. the writ petition, 
In the memorandum of revision it has 
been mentioned as follows :— 

“Revision against the order of Shri P, 
P. Jauhari A. C./M. O. varanasi, the copy 
of which -has not been supplied to the 
petitioner transferring plots Nos. 2026” 
2027, 2028, 2029, 2040 to opposite 
party No. 2 valued at Rs. 2500. but 
which came fo be known to petitioner on 
5-5-1969 through the. mutation letter of 
M. O. dated- 15-11-1960 is on ‘the fol- 
lowing amongst other grounds:” - 


The prayer contained in the memoran- 
dum of revision is in following terms :— 
“The petitioners, therefore, pray that 
the Court be pleased to set aside the im- 
pugned sale certificate in respect of plots 
No. 2026 etc. situate in qasba Ghiswa, 
Tahsil Machhli Shahar, District Jaunpur, 
by summoning the records of sale file, file ` 
of objection case No. 386 of 1953. and 
file of confirmation case No. 36/1953 Dis- 
trict Jaunpur, and release the disputed 
plots as non-evacuee property of tha 
petitioners, so that justice be done” 


Tt is true that along with memorandum 
of revision no order was filed by oppo- 
site parties 2 to 4 but they stated that 
the revision was directed against the 


tm 
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order by which the plots in. dispute were 
transferred by the Managing officer in 
favour of the present petitioner. Copy 
of the order was not filed because accord- 
ing ‘to the averments . contained in the 
memorandum of revision the same ` had 
not been supplied to oppcsite parties 2 
to 4. It is true that no specific prayer 
was made for setting. aside the order by 
which the bid of the petitioner was ac 
cepted and the prayer made was for sez- 
ting aside the impugned sale certificata, 
In support of the petitioner's case that 
unless the revision was directed against 
some order the same was not maintaim- 
able, the learned counsel for the peti- 
tioner relied upon a Division: Bench dæ- 
cision of this Court in re Zahid Husan 
v..-Sri Gulab L. Ajwani (Writ Petiticn 
No. 1127 of 1972 decided on 15-10-1976), 
This judgment does lend support to the 
contention of the learned counsel. There 
is however, another Division Bench d2- 
cision of this court reported in ATR 1933 


All 718 (Smt. Dulari v. Addl. Custodian, . 


Evacuee Property). .This was a case 
in which the learned Judges of this 
Court were interpreting the word ‘order’ 
used in Section 26 (2) of the Administra- 
tion of Evacuee Property Act which coa- 
ferred the .-power of review upon tie 
Custodian, Additional. Custodian or A3- 
thorised Deputy Custodian.- Under this 
provision also the power. of review had 
been conferred against an order. Inter- 
preting the word ‘order’ used in this 
provision the learned Judges observad 
as follows in para 5 of the judgment :— 


EE Mr. Ram Bharosey Lal’s ccn- 
tention was that an act of confirmation 
of a sale was not an ‘Order’ inasmuch 
as, there was no opposite party conterd- 
ing against such a confirmation and, 
therefore, there could be no review pes- 
sible of an order of confirmation even if 
there was an order. We are unable to 
agree with this contention, because in 
our judgment the word ‘Order’ in Sec- 
tion 26 (2) is used in its winen connoza- 
tion”. 


14. In this case it is not necessary Zor 
us to decide the controversy whether fhe 
revision preferrd by opposite parties 2 
to 4 is competent or not, because we 
are of the opinion that by the order im- 
pugned in the present petition opposite 
party no. 1 has done justice-in the mat- 
ter, The order of opposite party No 1 
is pre-eminently just-and. correct «nd 


‘Hubraji v. Authorised Chief Settlement Commr, 


‘sale - deeds 


‘amine 
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we; therefore, decline ` to exercise our 


: Ted under Art, 226 of the Con- 


stitution. - 


15. In ‘view of our above findings it 
is not necessary to go into various other 
points which were urged by the learned 
counsel for the petitioner. However, in 
deference to the learned counsel we re- 
cord our findings on the said points also. 


16. Before opposite party No. 1 it 
was contended on behalf of petitioner 
that the evacuees were not competent 
to execute sale deeds and, therefore, the 
were absolutely invalid 
and conferred no title upon Beni Ram 
and Ganga Ram and, therefore, the re- 
vision preferred by opposite parties 2 
to 4 should have been rejected. The 
question of invalidity of the sale deeds 
was not determined by opposite party 
No. I, He dealt with the matter by 
Observing as follows: 


“Counsel for the respondent contends 
that transfer in favour of the petitioner 
by the original tenure holder was void 
under S. 33 of the U. P. Tenancy Act and 
the sale deeds could not be” confirmed. i 
So far as this aspect is concerned the 
Departmental counsel is required to ex- 
this and if he finds it so, he 
should take up the matter in suo motu 
revision for setting aside the order 
dated 24-9-1953 passed by the assistant 
custodian (J)”. 

The contention of the learned counsel 
was that the plea of. invalidity. of the- 
Sale deeds had to be considered by op- 
posite party No. 1 himself and he could 
not delegate this jurisdiction to the coun- 
sel for the Custodian Department and in 
making the above observation ‘opposite 
Party No. 1 abdicated his jurisdiction. 
This contention of the learned ‘counsel 
is - justified. The jurisdiction to decide 
the revision has been. conferred under 
the -Act upon opposite party No. 1. He 
has to decide all the points which arise 
in the revision: - There is no occasion 
for him ‘to require the counsel for the 
Custodian Department ‘to consider a 
point and then move for suo motu. re- 
vision. We are, however, of the opinion. 
that this error in the order of opposite . 
party No. 1 does not vitiate the final . 
order passed by him. The sale -deeds 
in favour of Beni Ram and Ganga Ram: 
had been executed much before the peti- 
tioner came on the scene, At:the time 
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the order’ of confirmation was. -passed 


under -Section’.40. the. petitioner not- be. 


- ing on the-scene she had no right t 
` challenge. the same. She would, there- 
fore, have no right to` challenge the 
odrer of confirmation at this stage alsz. 
While, passing an order of confirmation 
under Section 40 the Custodian, under 
Cl. (b) of Section 4 is required to con- 
‘sider also the question whether the tran- 
saction is, prohibibted under any law for 
the time being in force. Orders passed 
under the Administration -of Evacuee 
Property Act are final and conclusive 
under Section 28 of the Act and the 
jurisdiction of the Civil. Court has been 
barred under Section 46. of the Act. In 
this view of the matter. opposite party 
No. 1 was justified in saying that unless 
. the order of confirmation under Sec 
_ tion 40 was set aside the property ‘in: 


‘disputte could not be treated as evacue2 | 


property. No step appears: to have: been 
taken by anyone to have that order. set 
aside. . The petitioner, who acquired in- 
terest, although illegally, in the property 


in dispute, came on the scene much later © 


and obviously she would have no locus 


standi to challenge the said order. -We . 
opinion that the- 
_ petitioner cannot succeed on the iar 


"are therefore, . of the 


hereinbefore. mentioned.. 


` 17. It was next urged by the learn- ` 


ed counsel“ for the petitioner that op- 
posite parties approached the authorities 
constituted under the Displaced Persons 
(Compensation, & Rehabilitation) Act for 
getting relief and this. action of ` theirs 
stops them frorn saying that the property 
in dispute was not pool ‘property.’ The 
argument was that the forum of revi- 
sion prescribed under the Act is avail- 
able only to that person who ` accepts 
the property to be pool property’ and, 


therefore, when opposite parties 2 to 4 


` availed of the forum of revision pre- 


scribed under the Act they will be deem-: 


ed to have accepted the property in ‘dis- 
.. [pute fo be pool property.. We are ur- 
able to agree wtth the submission. Under 
’ {Section 36 of the Displaced Persons 

(Compensation & Rehabilitation Act the 
* Wjurisdication of the Civi] Court. is barred 











. land ‘orders passed under the Act have’ 


to be challenged” before- the authorities 
_{constituted under the Act.’ In order, 
.. therefore, to obtain ‘relief it -was ‘in- 
- -feumbent:: upon | the ~ opposite. parties ` to 
` Itake; recourse ` to. -the:. 
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scribed- under- the- Rehabilitation: ‘Act it- -~ 
` selfs- 


-procedúre |;pre-- 


-In -view of ‘Section “36 they` could] 
not agitate the matter in the Civil court 
or before any` other authority. In ‘our 
opinion, therefore, the approach made 
by opposite parties 2 to 4 to the Chief 
Settlement Commissioner was justified 
and this approach does. not operate as 
estoppel as pleaded on behalf of the 
petitioner. The learned ‘counsel further 
urged that there was no violation of 
R. 90 of the Rules framed under the Re- 
habilitation Act and the finding recorded ` 


‘by opposite party No..1 that there was- 


such a violation is incorrect. We have. 
held above that the Managing Officer 
had no jurisdiction at all in respect of 
the property. Therefore, even if there , 
was no violation of Rule 90 the auction - 
in favour of the. petitioner would not 
become valid. Tt is, therefore unneces- 
sary to consider whether’ -the finding 
recorded by opposite party, No. I in re- 
spect of violation of R. 90 is correct or- 
incorrect. 


` 18. It was then urged by the jearaed 
counsel for the petitioner: that in order . 
fo get the sale set aside it was incum- .. 


-bent on opposite parties 2 to 4 to take 


recourse under R. 92 of the Displaced 
Persons: (Compensation &- Rehabilitation) © 
Rules 1955. Sub-rule (1) of this Rule 
Provides: as . follows :— 

` "92, PROCEDURE FOR SETTING | 
ASIDE A SALE— (1) Where a person — 
desires that the sale, of any property | 
made under R. 90 or 91 should be set 
aside because of any alleged irregula- 


' rity or fraud in the conduct of the sale 


(including in the case of a sale by. pub- 


‘Tie -auction in the notice of the sale) he 


may make an application’ to. that. effect 
to the. Settlement Commissioner or- any 
officer authorised by him in this beHalf to 
disapprove the acceptance of the: ‘bid or 
tender as the case may be.” ` 


- 19. From, the above it is. apparent that 


-a sale undér Rule 92 can he set aside- 


only on. the ground of irregularity or 
fraud in the conduct of sale. In the pre- 
sent case the. objection of opposite, par=. 


- ties 2 to 4 was with regard to the jurisdic. > 


tion of the Managing Officer, to sell: the 
property. ‘Tt was, therefore; not: neces- 
sary for opposite parties 2 to 4 to make : 


` any application under R. 92. 


.-20. -It- was- next: urged. by: the eared ` 


counsel for ‘the petitioner.‘ that. ‘the im-. : 
“pugned.- ‘order ‘of | ‘opposite’ party: No. £ 
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violates Art. 31 of the Constitution ir- 
asmuch as the petitioner is deprived 
of her property without the authority 
of. law. We are unable to agree with 
the contention of the learned counsel, 
The order has been passed’ in proceed- 
ings which have been prescribed under 
an Act of the Legislature. In those pre- 
ceedings it was held that the sale mn 
favour of the petitioner was invalid. 
This finding was recorded after givirg 
opportunity ‘of hearing to the petitioner. 
It cannot, therefore, be said that the peti- 
tioner: is being deprived of ‘property 
‘without the authority of law. 


21. We would now make our com- 
ments with regard to the authoritias 
which were cited by the learned coum- 
sel for the petitioner. 


22. AIR 1957 Bom 119 ‘Shree Amba-= 
nath Mills Corporation, Bom. v. D. B. 
Godbole, was relied upon for saying that 
under Section 8 of the’ Administraticn 
of Evacuee Property Act the propery 
vests in the Custodian as evacuee pro- 
perty by a legal fiction and that there 
was no provision by which the proper-y 
so vested could be divested. We have 
already held above that although there 
was no specific provision for divesting 
but the consequence of an order passed 
under Section 16 or Section 40 was that 
the Custodian became divested of the 
property which vested in him only for 
the limited purpose of administration. 
This authority is, therefore, of no ass- 
tance to the petitioner, 


23. ATR. 1952 All 962 (Shukrulla v. 
State) was relied upon for the proposi- 
tion that the immediate effect of declara- 
tion under sub-section (1) of Section 7 of 
the Administration of Evacuee Proper:y 
Act was to. vest the property in the 
Custodian under Section 8. We have ro 
dispute with the proposition that the re- 
sult of the declaration under Section 7 
(1) is to vest the property in the Cust>- 
dian under Section 8, but as held above 
this vesting is subject. to an order f 


restoration passed. under section 16 amd- 


of an order of confirmation passed under 
Section 40. We have already held above 
that the effect of such oréers is that the 
Custodian is divested of the property. 
24, AIR 1961 SC 1312 (Md. Sharfui- 
din v. R. P. Singh) was relied upon fr 
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‘ Hubraji v. Authorised Chief Settlement Commr, 


- this Chapter it was 


All. 


the argument that. non-prosecution of 
the remedy prescribed under the Eva- 
cuee Property Act deprived opposite 
parties 2 to 4 of the right to challenge 
the order passed under Section 7 (1) in- 
asmuch as finality was attached to such 
an order under Section 28 of the Act. 
We have already indicated hereinabove 
that Ganga Ram and Beni Ram moved ' 
an application under Section 40 for con- 
firmation after order under Section 7 (1) 
had been passed. They cannot, there- 
fore, be said to have not prosecuted the 
remedy which was prescribed under the 
Act. They availed of the remedy pre- 
scribed under Act and got an order in 
their favour under Section 40. The 
effect of the order -has already been in- 
dicated by us hereinabove. 


25. AIR 1961 SC 1320 (Gopal Singh 
v. Custodian, Evacuee Property, Punjab) 
and AIR 1962 SC 994 (Basant Ram v. ° 
Union of India) were relied upon for 
the - proposition that the effect of the 
notification under Section 12 was to vest 
the property in the Central Government 
free from all encumbrances and, there- 
fore, even if any title was acquired by 
opposite parties 2 to 4 under the order 
passed on the application under Sec- 
tion 40 the same was extinguished under 
sub-section (2) of Section 12. Under sub- 
section’ (2) of Section 12 the person 
whose interest is extinguished is men- 
tioned as the evacuee. Since the pro- 
perty in dispute had ceased to be evacuee 
property and opposite parties 2 to 4 
were not evacuees, their interest could 
not extinguish on account of the notifica- 
tion under sub-section (1) of Section 12 
being made. In any case the said noti- 
fication was subject to the orders passed 
in proceedings under Chap. IV of the 
Act. Under Section 24 which was under 
competent for the 
Chief Settlement Commissioner, as we 
have held above, to set aside the sale 
made in favour of the petitioner. There- . 
fore these authorities are also of no as-` 
sistance to the petitioner. In these au- 
thorities it has further been held that 
after notification under sub-section (1) 
of. Section 12 of the Compensation Act 
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-has been made, the Custodian appointed 


under the provisions of the Administra- 
tion of Evacuee Property Act loses juris- 
diction and the property thereafter has 
to be governed under the provisions of 


. power 
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Displaced Persons (Compensation and 
Rehabilitation) Act, The only effect ot 
these authorities would be that opposite 
parties’ revision under Section 27 of the 
Administration of Evacuee Property Act 
-would be incompetent. The opposite 
party No. 1, however, still had jurisdic- 
tion to release the property in favour cf 
opposite parties 2 to 4 in exercise of the 
conferred under Section 24 cf 
the Compensation Act, He exercised 
power as Chief Settlement Commissioner 
under Section 24 and passed the im- 
pugned order in favour of the opposita 
parties, 


26. AIR 1951 Hyd 137 (Kaluluddin v. 
The State of Hyderabad, para 6); AIR 
1951 Bom 440 (Abdul Majid v, P. P. 
Nayak, para 4) and AIR 1959 Punj 222 
(Punjab State v, Mehr Chand, para 1(j 
were relied upon for the proposition that 
it is the duty of the Court to safeguard 
the right of the parties. We do not dis- 
pute the proposition that it is the duty 
of the Court to safeguard the rights af 
the parties before it. We have decided 
the case keeping in view this principle 
We have found that the property had 
been validly acquired by Ganga Ram 
and Beni Ram from the persons wh> 
were admittedly owners of the property 

. and according to the finding recorded by 
- the Assistant Custodian in proceedings 
under Section 40 the said sale deed was 
a bona fide one' and was'for adequata 
consideration. We have held above that 
in view of. the order passed under Sec- 
tion 40 the property in dispute ceased 
to be evacuee property and could 
not be dealt with by the Managing Off- 
cer under the provisions of the Com~« 
pensation Act and the sale in favour of 
` the petitioner was without jurisdiction, 
The party which is, therefore, entitled to 
the safeguard pressed on behalf of the 
petitioners: is opposite parties 2 to 4. So 
far as the petitioner is concerned her in- 
térest has been sufficiently safeguarded 
by providing that the sale consideration 
deposed by her shall be refunded. 


27. In view of the above the writ 
petition is dismissed but there shall ba 
no order as to costs, 


Petition dismissed. 
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Laxman Prasad, Appellant v. Shyam 
Swarup Chandak, Respondent. 


Second Appeal No, 1293 of 1976, DJ- 
8-11-1979,* 
Civil P. C. (1908), Section 47 and 


0. 23, R. 3 — Compromise decree, in suit 
for ejectment of tenant from shop con- 
structed in 1862 — Whether a nullity — 
Guidelines for determination -—— Construe- 
tion of compromise — ((i) U. P. (Tem- 
porary) Control of Rent and Eviction Act 
(3 of 1947), Section 3; (ii) U. P. Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (13 of 1972), Sec- 
tions 2 (2) and 20; (iii) Deed—Construc- 
tion; (iv) T. P. Act (1882), S. 105). 


The vital principles of law which 
should be adopted for determining as to 
whether a compromise decree should be 
pronounced as valid or void in a particu- 
Tar case are: 


The Special Acts in the shape of Rent 
Control Acts do not. supersede or abro-. 
gate the basic provisions contained in 
O. 23, R. 3, C. P. C. which confers upon 
the litigating parties a right to enter 
into a compromise and to have the same 
recorded through the instrumentality 
of the court. This right has not been. 
destroyed altogether by imposing 
strictions on the eviction of a tenant by 
enacting Rent Control legislation but the - 
right must be deemed to be subordinate 
fo the paramount principle that no 
agreement or compromise which is con- 
trary to a Rent Control Order or Statute 
or is otherwise unlawful may be im- 
plemented by taking recourse to the 
provisions of O. 23, R. 3. If it is esta- 
blished on facts that the compromise is 
not vitiated by any provision of law, 
then the mere enacting of the Rent Con- 
trol Act would not in any manner de- 
tract from the rights of the parties to 
avail of the benefit conferred by O. 23, 
R. 3, Nevertheless, the géneral law that 


‘the assistance of the court will not be 


available for arriving at a decision which 
is unlawful must prevail. It is in this 
context that various decisions have in- 


_ sisted upon laying down that the com- 


promise decree must be passed on one 


» "Against kera and order of R. K, 


Gupta, Dist. J., Etah, D/- 20-7-1976. 
E 
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of the statutory conditions on which tke 
eviction of a tenant is Se 


- (Para 3) 


Where a case falls outside the ambit 
of the Rent Control provisions, it will 
still have to be seen whether the com- 
promise is hit by any other provision of 
law so as to vitiate it. If there is ro 
provision of -law which makes the com- 
promise invalid, then in that case, the 
existence or non-existence of any of the 


statutory conditions of the Rent Control . 


Act would be wholly irrelevant. . 
(Para 3) 

Alleging that the shop was construci~- 
ed in 1962 amd that the U. P. (Tem- 
porary) Control of Rent and Eviction 
Act (3 of 1947) does not apply, the land- 
lord filed suit for ejectment of tenamt 
and for arrears of rent etc. on 6-12-1963. 
The parties compromised the matter ard 
it formed part of the decree passed cn 
11-12-1964, The main terms of tke 
compromise were that the tenant shoud 
continue as a tenant paying rent at a 
certain rate for a period of 10 years, 
that the landlord would have no right 
to take possession during that period 
except on ground of non-payment of 
rent and that if the tenant failed +o 
vacate after 10 years’ period the land- 
‘lord would have right to take possession 
` by executing the compromise decree. as 
the tenant failed io vacate the shop 
after 10 years, the landlord filed applica- 
tion for execution of decree on 1-1-1935; 


Held: It was not disputed and there 
was material on record also that the shep 
was built in 1962. Neither U. P, (Tem- 
porary) Control of Rent Act, 1947, nor 
U. P. Urban Buildings (Regulation >f 
Letting, Rent and Eviction) Act (13 of 
1972) applied to if. The existence or 
non-existence of any of the statutory 
grounds contained in those Acts is wholly 
irrelevant. The court musf therefore be 
satisfied that the compromise decree is 
not based on such terms or conditions 
as violate any other provisions of law, 
such as, Section 23, of the Contract Act, 
It is for the judgment-debtor tenant fo 
establish that the compromise is in any 
manner unlawful or invalid. The. tenant 
failed fo do so. The decree passed en 
the basis of the compromise is nof a 
nullity. {Paras 9, 12) 

There is nothing in U. P. Act 13 of 
1972 which prohibits the execution of 
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decree passed prior to the enforcement 
of the Act, 1974 All LJ 564 Followed. 
(Para 10) 
It is the substance and not the form 
of the document which would determine 
its legal character. More often than not | 
the words “rent” or “tenant” are loo- 
sely used in a wide sense. The real test 
is the intention of the parties, From 
the terms of the agreement of com- 
promise, it is quite clear that the in- 
tention of the parties is not to continue 
the old tenancy or create a new tenancy. 
The fact that the decree-holder arrogat- 
ed to himself the unfettered power to 
evict the tenant after ten years provides 


-a clue for holding that the compromise 


decree reduced the judgment-debtor 
to the status of a mere licensee and not 
a tenant. Its dominant intention was 
not to create a lease. The decree-holder 
merely granted a concession to the: judg- 
ment-debtor for continuing in possession 
for ten years and after the expiry of 
that period, he had a right to execute 
the decree, AIR 1968 SC 919, AIR 
1959 SC 1262 and AIR.1978 SC 22 Rel. 
on; AIR 1975 Bom 218 Distinguished on 


facts, (Paras 11, 12) 
Cases Referred: Chronological Paras 
AIR 1978 SC 22 11 
AIR 1975 SC 2130 7 
AIR 1975 Bom 218 . 11 
AIR 1974 SC 471 7 
1974 All WR (HC) 307: 1974 All LJ 564 

10 
AIR 1973 SC 1311 7 
AIR 1973 All 324.1973 All LJ 533 g 
AIR 1972 SC 819 11 
AIR 1970 SC 794 q 
AIR-1968 SC 919 k $ i 
AIR 1959 SC 1262 3 il 
ATR 1949 FC 124 =~ - AT 


K, B. Mathur and K. B. Sinha, for 
Appellant; Dr. Gyan Prakash, A. Hajela 
and Kuldeep Saxena, for Respondent. 

JUDGMENT :— In this execution 
second appeal the question that. 


decree under execution was a nullity 
and also otherwise inexecutable ? 

' 2, ` The respondent is the owner of a 
shop in suit which was lef out fo the 
appellant on a monthly rent of Rs. 26. 
The landlord after determining the 
tenancy by giving 2: formal notice under 
Section 106 of the Transfer of Property 
Act filed a suit for ejectment with the 
allegation that the shop was constructed 


arises | 7 
for decision is whether the campromise - 
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after 1951 and therefore the U. P. (Tem- 
porary) Control of Rent & Eviction Act, 
1947 (U. P. Act No. III of 1947) did not 
apply to it. The landlord prayed fer 
ejectment of the appellant and claimed 
. arrears of rent and past mesne profits 
up to the date of the filing of the suit. 
The appellant denied the allegation that 
the accommodation in suit was con- 
structed after 1951 and took a definife 
plea that the shop was quite old and 
had been constricted long before 19&1 
and hence U. P. Act No. III of 1947 was 
applicable to the case and the landlord 
had no right to file a suit for ejectment 
unless one of the grounds mentioned in 
Section 3 of the aforesaid Act existed. 
The suit was instituted on 6-2-19€3 
However, the parties came to terms and 
a compromise was filed in court an 
11-12-1964 The suit was decided in 
terms: of zhe compromise. The compro- 
mise arriv2d at between the parties form- 
` ed part of the decree which was passed 
by the trial court in the aforesaid suit. 
The main terms of the compromise were 
that the defendant would continue as 
tenant of the shop at Rs. 30/- per month 
from 1-1-1965 up to 31-12-1974 i.e. for 
a period of ten years and after expiry 
‘of this term would vacate the shop and 
in the event of his failing to vacate the 
same the decree-holder would have a 
Tight to take possession by executing 
the decree. In paragraph 2 of the com- 
. promise if was clearly mentioned that 
except on the ground of non-payment of 
rent the plaintiff would have no right 
to take possession before the expiry of 
the said period. It is a matter of ad- 
mission that after the passing of the 
. compromise decree the appellant re- 
._ gularly paid rent at Rs. 30/- per month 
- and, in fact, receipts were filed by the 
appellant before the executing court to 
prove his assertion. 

3. After the expiry of the stipulated 
period, the landlord commenced ex- 


-v ecution of the compromise decree. On 


1-1-1975 he made an application for ex- 
ecution. which was registered as Execu- 
tion Case No. 3 of 1975. The appellant 
filed objections under Section 47 C.P.C. 
and maintained that the compromise de- 
cree passed in utter disregard of the 
mandatory provisions contained in the 
U. P. Act No. III of 1947 was a nullity, 
that a new tenancy had been created 
by the compromise filed in the suit and 
consequenily the decree-holder was not 
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entitled to get possession in execution of 
the decree. It was also maintained that 
in view of the U. P. Urban Buildings 
(Regulation of Letting, Rent & Eviction) 
Act, 1972 (U. P. Act No. 13 of 1972$ 
having been passed, the decree-holder 
was not entitled to execute the decree 
unless one of the grounds specified in 
Section 20 of the new Act was proved to 
exist. It was further pleaded that in 
view of the compromise the status of 
the judgment-debtor was that of a 
tenant and hence the decree-holder had 
no right to execute the decree. 


4. As against this the contention of 
the decree-holder has been that the shop 
in suit was constructed in the year 1962 
which allegation appears to have been 
accepted by the court below and con- 
sequently U. P. Act No. I of 1947 did 
not apply to the same and there was no 
bar to the filing of the suit for ejectment 
and release of the accommodation, that 
the judgment-debtor agreed to: get a con- 
sent decree passed in the suit, that there 
was sufficient material on record to 
prove that U. P. Act No. Il of 1947 did 
not apply to the case and that in these 
circumstances the judgment-debtor secur- 
ed an advantage by entering into a com- 
promise inasmuch as it permitted him 
to remain in possession for ten years. TẸ 
was further pleaded that the suit was 
maintainable and that the judgment-debt- . 
or was in possession merely on the 
basis of a consent decree and his con- 
tention that a new tenancy had been 
created was untenable. l 


5. Both the courts dismissed the ob- 
jection under Section 47 C. P. C. and the 
judgment-debtor has preferred - this 
second appeal against the impugned 
order. 


6. Two points arise for determination 
in the present appeal, firstly whether 
the decree passed in the suit on the basis 
of the compromise between the parties 
is a-nullity inasmuch as the compromise 
incorporated in such decree does not 
show that any one of the grounds men- 
tioned in Section 3 of U. P. Act No. II 
of 1947 for the filing of a suit was avail-. 
able, and secondly, whether as a result 
of the compromise the judgment-debtor 
had acquired the status of a tenant and 
the notice terminating his tenancy given 
prior to the institution of the suit stood 
waived and the decree for ejectment 
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7. The first question has arisen time 
and again im various cases of ejectment 
governed by the Rent Control Acts. The 
basic question which such special Acts 
have given rise to is as to whether the 
general rights of the lesser and lessee 
stand abrogated by the restrictions im- 
posed by the, said Acts, and if so, to 
what extent? Cases are not unknown 
where tenants have been 
enter into agreements or compromise 
whereby they have voluntarily waived 
the benefit of the Rent Control Act and 
yet it has been strenuously argued on 
their behalf that such agreements were 
extorted from them and had no legal 
validity, inasmuch it was not open to a 
party to contract out of statute. The 
extreme proposition argued in this be- 
half found favour with a learned single 
Judge of this Court who ruled that the 
language of Section 3 of U. P. Act If 
‘of 1947 did not prohibit the passing of a 
decree in terms of a compromise within 
the meaning of Order 23, Rule 3 C. P. C., 
even if one of the grounds mentioned in 
Section 3 was not found in the compro- 
mise and further that the protection 
given to the tenant by Section 3 being 
for his benefit. could be given up by 
him. “The compromise entered into be- 
tween the parties is. not illegal or aga- 
inst the public policy. The decree pas- 
_ sed on the basis of the compromise is 
not against the provisions of Section 3 
and is not void.: “See Tej Chaddha v. 
Smt. Sideshwari, AIR 1973 All 324. With 
great respect 1 must point out that the 
above dictum has been in some measure 
whittled down by a series of Supreme 
Court decisions. While it has been 
affirmed by the Supreme Court that the 
Rent Control Act does not have the effect 
of abrogating the provisions of Order 23, 
Rule 3 C. P. C. and a compromise en- 
tered into on fulfilment cf certain con- 
ditions is permissible under those pro- 
visions, but the proposition that a com- 
promise decree may be passed, even if 
none of the grounds mertioned in Sec- 
tion 3 of the U. P. Act No. III of 1947 
is found in the compromise. has not re- 
ceived the approval of the Supreme 
Court. The law laid down by their Lord- 
ships of the Supreme Court is that the 
compromise must be founded on one of 
the grounds mentioned in the provisions 
of the Rent Control Act on which a suit 


for ejectment can be filed. In Ferozi 
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Lal Jain v. Man Mal, AIR 1970 SC 794 
it was observed that after the Delhi and 
Ajmer Rent Control Act (38 of 1952) had 
come into force, a decree for recovery 
of possession could be passed by a court 
only if it was satisfied that one or mors 
of the grounds mentioned in Section 13 
(1) were established. Without such satis- 
faction, the court was incompetent to 
pass a decree for possession. In other 
words, the jurisdiction of the court to 
pass a decree for recovery of possession 
of any premises depended upon its satis- 


‘faction that one or more of the grounds 


mentioned in Section 13 (1) had been 
proved. That principle was elaborately 
examined in Nagindas Ramdas v. Balpat- 
ram Iccharam, AIR 1974 SC 471 in which 
ease that Court had to interpret the 
provisions of Sections 12 and 13 of the 
Bombay Rents, Hotel and Lodging House 
Rates Control Act (57 of 1947). which 
contained the statutory grounds on 
which a tenant could be evicted. Sar- 
karia, J. speaking for the Court observed. 


“Construing the provisions of Sec- 
tions 12, 13 and 28 of the Bombay Rent 
Act in the light of the public policy 
which permeates the entire scheme and 
structure of the Act, there is no escape 
from the conclusion that the Rent 
Court under this Act is not competent 
to pass a decree for possession either in 
invitum or with the consent of the par-. 
ties on a ground which is de hors the 
Act or ultra vires the Act. The existence 
of one of the statutory grounds men- 
tioned in Sections 12 and 13 is a sine qua 
non to the exercise of jurisdiction by the 
Rent Court under those provisions. Even 
parties cannot by their consent confer 
such jurisdiction on the Rent Court to do 
something which, according to the legis-. 
lative mandate, it could not do”. 
Commenting on the effect of the provi- 
sions of the said Act on Order 23, 
Rule 3 C. P. C. it was held: — : 


“The mere fact that Order 23, Rule 3 
of the Code of Civil Procedure is ap- 
plicable to the proceedings in a suit 
under the Bombay Rent Act, does not 
remove that fetter on the Rent Court 
or empower it to make a decree for evi- 
ction de hors the statute. Even. under 
that provision of the Code, the Court, 
before ordering that the compromise be 
recorded, is required to satisfy itself 
about the lawfulness of the agreement, 
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Such lawfulness or otherwise of tha 
agreement is: to be judged, also on the 
ground whether the terms of the com- 
promise are consistent with the provi- 
sions of the Rent Confrol Act”, 


The final conclusion was thus stated : 


“From. a conspectus of the cases cited 

at the bar, the principle that emerges 
is, that if at. the time of the passing cf 
the deeree, there was some material be- 
fore. the Court, on the basis of which, 
the: Court. could be prima facie satisfied, 
about, the existence of a statutory ground 
for eviction, it will be presumed that 
the Court: was so satisfied and the decree 
for eviction apparently passed on the 
basis: of a compromise,. would be valid. 
Such material may take the shape either 
of evidence: recorded or produced in the 
case; or, it may partly or wholly be in 
the shape of am express or implied ad- 
mission. made in. the compromise agres- 
ment itself”, : 
In. an earlier decision of the Supreme 
Court in K. K. Chari v. R. M. Seshadri, 
AIR. 1973. SC. 1311 had fo interpret the 
provisions, of Tamil Nadu Buildings 
(Lease and. Rent: Control) Act (18 of 1960) 
and therein also it was ruled that an 
order of. eviction based on consent of the 
parties was not necessarily void if the 
jurisdictional fact viz. the existence cf 
one or more of the conditions mentioned 
in Section 10, was shown to have existed 
when. the court made the consent order. 
As: regards. the mode of satisfaction the 
Supreme Court held that in suitable 
cases: it. was: open fo the court to act on 
mere admission. of the tenant that one 
or other of the statutory grounds men< 
tioned: in the Act. existed, It was ob- 
served, 


“Satisfaction of the Court, which fs no 
doubt a pre-requisite for the order of 
eviction, need not be by the manifesta- 
tion borne out by a judicial finding. If 
at some stage the Court was called upon 
to apply its mind to the question and 
there was sufficient material before if, 
before ‘the parties invited it fo pass an 
order in terms of their agreement, it is 
possible fo postulate that the Court was 
satisfied about the grounds on which the 
order of eviction was based. Before 
making an order for possession the court 
is under a duty fo satisfy itself as fo the 
truth of the landlord’s claim, if there is a 
dispute between the Ianllord and tenant, 
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But if the tenant in fact admifs that the 
Tandlord is entitled to possession on one 
or other of the “statutory grounds men- 
tioned in the Act, it is open to the Court 
to act on that admission and make an 
order for possession in favour of the 
landlord without further enquiry”. 

The ratio of this case was reiterated by 
fhe Supreme Court in Roshan Lal v. 


.Madan Lal, AIR 1975 SC 2130. Untwalia, 


J. dealing with the point remarked: 

“In order to get a decree or order for 
eviction against a tenant whose tenancy 
is governed by any Rent Restriction or 
Eviction Control Act the suitor must 
take out a case for eviction in accordance 
with the provisions of the Act, when the 
suit is contested the issue goes fo trial, 
The Court passes a decree for eviction 
only if it is satisfied on evidence that a 
ground for passing such a decree in 
accordance with the requirement of the- 
Statute has been established. Even when 
the trial proceeds ex parte, this is so, 
If, however, parties choose fo enter in- 
to a compromise due to any reason such 
as to avoid the risk of protracted litigat- 
ing expenses, it is open to them to do so. 
The Court can pass a decree on the basis 
of fhe compromise. In such a situation 
the only thing to be seen is whether the 
compromise is in violation of the require- 
ment of the law. In other words, par- 
fies cannot be permitted to have a 
tenants eviction merely by agreement 
without anything more. The compromise 
must indicate either on its face or in tha 
background of other materials in the case 
that the tenant expressly or impliedly is 
agreeing to suffer a decree for eviction 
because the landlord, in the circum- 
stances, is entitled fo have such a decreas 
under the law.” 
In that case it was expressly held that ff 
was too late in the day to contend that 
the provisions of Order 23, Rule 3 of 
the Code of Civil Procedure could not 
apply to eviction suits governed by the 
special statutes. But all the same tha 
Supreme Court laid greaf emphasis on 
the requirement that the court passing 
the consent decree must be satisfied on 
a consideration of the material on re- 
cord that one or other of the statutory 
condition necessary for eviction was ful- 
filled. In paragraph 6 of the Reports if 
was pointed ouf: | 

“If the agreement or compromise for 
the eviction of the tenant is found, on 
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the facts of a particular case, to be!in 
violation of a particular Rent Restric- 
tion or Control Act, the Court would 
refuse to record the compromise as; it 
will not be a lawful agreement. If, on 
the other hand, the Court is satisfied on 
consideration of the terms of the com- 
promise, and, if necessary, by consider- 
ing them in the context of the plead- 
ings and other materials in the case, that 
the agreement is lawful, as in any other 
suit, so in an eviction suit, the Court is 
bound to record the compromise and 
pass a decree in accordance therewith. 
Passing a decree for eviction on adjudica- 
tion of the requisite facts or on their 
admission in a compromise, either ex- 
press or implied, is not different”. 

8. Thus, the principle which can be 
culled from the decisions quoted above 
may be summed ‘up as follows: 

. ("The Special Acts in the shape of Rent 
Control Acts do not supersede or abro- 
gate the basic provision 
Order 23, Rule 3 C. P. C. which confers 
upon the litigating parties a right to 
enter into a compromise and to have 


the same recorded through the instru-- 


mentality of the court. This right has 
not been destroyed. altogether by im- 
posing restrictions on tha eviction of a 
tenant by enacting Rent Control legisla- 
tion but the right must be deemed to be 
subordinate to the paramount principle 
that no agreement or compromise which 
is contrary to a Rent Control order or 
statute or is otherwise unlawful may be 
implemented by taking recourse to the 
provisions of Order 23, Rule 3. If it is 
established on facts that the compromise 
is not vitiated by any provision of law, 
the mere enacting of the Rent Control 
Act would not in amy manner detract 
from the rights of the parties to avail 
of the benefit conferred by Order 23, 
Rule 3. Nevertheless, the general law 
that the assistance of the court will not 
be available for arriving at a decision 
which is unlawful must prevail. It is in 
this context that the series of decisions 
adverted to earlier have insisted upon 
laying down that the compromise decree 
must be passed on one of the statutory 
conditions on which the eviction of a 
fenant is permissible.” 

9. The instant case is however, dif- 
ferent on facts from the cited decisions, 
though it would be covered by an ex- 
tension of the dictum laid down therein, 
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It may be incidentally noticed that all 
the aforesaid decisions arose out of Rent 
Control Acts, and, therefore, the court 
was only called upon to consider as to 
whether the compromise decree was in 
any manner in violation of the provi- 
sions of those statutes. It was for this 
reason that it was ruled that the com- 
promise. must be based on one of the sta- 
tutory grounds of eviction of ‘tenants 
under those Acts. In the case on hand 
we are faced with a situation in which 
the matter is not governed by any of 
the Rent Contro} Acts which were en- 
forced in the State of Uttar Pradesh. 
Learned counsel for the appellant en- 
deavoured to take some advantage of this 
anomalous position and contended ‘that 
since admittedly the compromise ‘incor- 
porated in the consent decree in the pre- 
sent case was not based on any of the 
requirements either of Section 3 of U. P. 
Act No. IH of 1947 or Section 20 of U. P. 
Act No. 13 of 1972 the jurisdictional con- 
dition ‘was absent and hence the decree 
was void. As I have already observed, 
even though the present case may not 
be literally covered by the dictum laid 
down in the aforesaid cases, yet they; 
contain sufficient indication of the vital 
principles of law which should be adopt- 
ed for determining as to whether a con-| 
sent decree should be pronounced: asi 
valid or void in a particular case. Where’ 
the case falls outside the ambit ef the 
Rent Control provisions, it will still 
have to be seen whether the compromise! 
was hit by any other provis’on of lawi 
so as to vitiate it. If there is no pro-' 
vision of law which makes the compro- 
mise invalid, then in that case the exis 
tence or non-existence of any of the ssta-| 
tutory conditions of the Rent Control} 
Act would be wholly irrelevant. In a 
case like the one before us it would be 
entirely for the tenant to establish that 
the compromise was in any other manner 
unlawful or invalid. On tis failure to 
do so, the compromise must ‘be accepted 
as valid. Tt would be very pertinent i 
the context to scrutinise as to whether 
the terms of the compromise run coun- 
ter to the provisions of Section 23 of the 
Indian Contract Act. Learned . counsel 
for the appellant has not been able to 
point out any such legal infirmity in the 
compromise in question. Thus, the cri- 
terion formulated in the above decisions 
shall apply to the present case also ‘muta- 
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tis mutandis’ and instead of saying that 


the court must be satisfied that the com- 
promise decree is based on one of the 















` ithe court must be satisfied that the com- 
promise decree is not based on such 
terms or conditions as violate any other 
provisions of law and thereby render if 
unalwful. It is manifest that on . the 
eculiar findings arrived at in the present 
case the conclusion cannot be escaped 
that neither U. P. Act No. IE of 1947 
mor U. P. Act No. 13 of 1972 applied to 
it. It is not disputed that the house was 
built in 1962. U. P. Act No. 13 of 1972 
came into force from 15-7-1972 and 
ction 43 thereof repealed U. P. Aci 
INo. IIT of 1947. Section 2 (2) of U. P. 
Act No. 13 of 1972 says that “except as 
provided in sub-section (5) of Section 12, 
sub-section (1-A) of Section 21, sub-sec- 
tion (2) of Section 24, Section 24-A, 
24-B, 24-C or sub-section (3) of Sec- 
tion 29, nothing in this Act shall apply 
to a building during a period of ten 
years from the date on which its con- 
{struction is completed.” Evidently the 
requisite period of ten years in the pre- 
sent case shal] be completed some time 
Jin 1972. The compromise decree was, 
however, passed on 11-12-1964. Thus, 
it is abundantly clear that the instan? 
Jease would not be governed by any of 
“ithe Rent Control Acts. Hence, it would 
be irrelevant to apply the test that the 
‘compromise must be based on one of 
the statutory conditions of the Rent Con- 
‘trol Acts. Instead the guideline would 
ybe as to whether the compromise is hit 
‘by the provisions of any other law so 
as to make it unlawful. 
‘lof any such provisions shown on behalf 











- decree 


was perfectly 
and was not void. ; 


_ 10. Another subsidiary objection can- 
vassed on behalf of the appellant was 
that even though the compromise decree 
might have been passed earlier, the ex- 
ecution was commenced on Ist January, 


1975 when U. P. Act No. 13 of 1972 had. 


come into effect and consequently the 
decree was no longer capable of ex- 
ecution. This agreement has no sub- 
Istance. There is nothing in U. P. Acf 
_|No. 13 of 1972 which prohibits the ex- 
ecution of the decree passed prior to- the 
lenforcement of the Act. In U, P, Act 
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No. III of 1947 there was provision. In 
Section 14 which barred the execution of 
decree for eviction passed before the 
date of commencement of that Act. No 
such analogous provision is contained in 
U. P. Act No. 13 of 1972. This question 
directly arose for decision in Ram Saroop 
Raizada v. Dr. Madan Mohan Misra, 1974 
All WR (HC) 407. I am in respectful 
agreement with K. C. Agarwal, J. who 
held that a decree for ejectment in re- 
spect of a post-1951 construction, before 
the commencement of Act 1972, was ex- 
ecutable even if none of the grounds of 
Section 20 of Act 1972 had been proved 
in ‘execution proceedings. Thus, there 
was no bar tc the execution of the com- 
promise decree passed in the year 1964. 


11. There is, however, yet another 
ground on which the execution of the 
decree has been challenged. It was 
vehemently urged on behalf of the ap- 
pellant that the effect of the compromise 
decree was fo create a mew tenancy in 
favour of the judgment-debtor and tha 
fact having been conclusively proved that 
rent was paid by him and accepted by 
the respondent even after the compro- 
mise, the notice determining tenancy 
stood waived and hence the appellant 
could not be evicted in execution of 
that decree. This argument though sup- 
erficially attractive is, however, falla- 
cious. Sri K. B. Mathur appearing for the 
appellant laid great stress on the termi- 
nology of the compromise and the re- 
currence of the words ‘tenant’ and ‘rent’ 
therein. It was said that the intention of 
the parties to maintain the relationship 
of landlord and tenant between them 
and to accept rent in future was unmis- 
takably reflected in the document, 
Judicial decisions have always contained) ' 
a warning that it is the substance and 
not the form of the document which 
would determine its legal character and 
more often than not the words ‘rent’ or 
‘tenant’ are loosely used in a wide sense 
and what is actually implied by the use 
of the word ‘rent’ in such context is re- 
ally either mesne profits or damages or 
compensation for use and occupation. . Ini 
Konchada Ramamurty Subudhi v. Gopi- 
nath Naik, AIR 1968 SC 919 the ques- 
tion arose as to whether the compromise 
deed created a lease or licence. and it was- 
held that the fact that the word ‘rent’ 


had been used in the compromise deed 


` 


. facts of the case are, however, 
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was not conclusive as in its. wider sense 
rent meant any payment made for the 
use of the land or building. -Precisely the 
same question has arisen in the present 
ease. While the contention of the ap- 
pellant is that a new tenancy was created 
in his favour by the compromise, the 
argument on behalf of the respondent is 
that the document of compromise merely 
created a licence and the appellant’s 
status was only that of a licensee. 
Learned counsel for the appellant strong- 
ly relied on the decision of the Bombay 
High Court in Ratilal! Narbheram v. 
Walji Nagji, trading in the name of 
Nagji Ghelabhai, AIR 1975 Bom 218 for 
the proposition - that where a consent 
decree providing for execution of the 
decree in case of default in payment of 
future rent is passed, a mew tenancy is 
created and the decree cannot be execut- 
ed without taking recourse to the pro- 
visions of the Rent Contro] Order. The 
entirely 
distinguishable. In fact, in that deci- 
sion Dharmadhikari, J. emphasised :— 


“There is a distinction between the 
consent decree whereunder the tenancy 
is continued and a consent decree for 
eviction, whereunder an ex-tenant is al- 


‘lowed to retain possession for a speci- 


fied period by way of concession. In 
such cases the landlord’s right to take 
possession is postponed and no new 
tenancy is created, nor the old tenancy 
is’ continued”. i 


The above observations apply with full 


. force to the facts of the instant case. On 


behalf of the appellant reliance was 
placed on Associated Hotels of India Ltd. 
v. R..N. Kapoor, AIR '1959 SC 1262 where 
the distinction between a licence and a 
lease was elaborately dealt with but 
there also it’ was ruled that it is the 
substance of the agreement that counts 


_ and not the form, for otherwise clever 
-drafting can camouflage the real inten- 


tion of the parties. The ultimate test 
while summing up the law in paragraph 
27 of the Reports was stated in these 


. words: 


“The real test is the intention of the 
parties whether they intended to create 
a lease or a licence”, 

Learned counsel also referred to the 
eases of Kai Khushroo Bezonjee Capadia 
v. Bai Jarbai Hirjibhoy Warden AIR 
1949 FC 124 and Bhawanji Lakhamshi 
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v. Himat Lal Jamnadas Dani, AIR 1972 
SC 819 but these cases deal with expiry 
of the lease and are not relevant. The 
real test as held by the Supreme Court 
is the intention of the parties, So -far 
as the agreement of compromise in the 
present case is concerned the document 
evidencing compromise leave no room for 
doubt that the intention of the parties 
was not to continue the old tenancy or 
create a new tenancy. It was, in fact, 
merely a concession granted to the ap- 
pellant to retain possession for a period 
of ten years. No doubt, the tenant 
was granted immunity from eviction 
within that period if there was no de- 
fault in payment of rent. However, on- 
the expiry of the said period even the 
past conduct of the tenant could not . 
save him from eviction. Howscever good 
a paymaster he may. be but the spectre 
of eviction after ten years stared him in 
the face. Notwithstanding the compro- 
mise the landlord had armed himself 
with a relentless weapon which would 
throw out the tenant after a certain time 
and against which there was no protec- 
tion whatsoever. In my opinion the fact 
that the plaintiff arrogated to himself 
the unfettered power to evict the appel- 
lant after ten years provides a clue for 
holding that the compromise decree re- 
duced the appellant to the status of af 
mere licensee and not a tenant. It was 
merely a concession afforded to him. 
This crucial circumstance was postulated 
in the terms of the compromise decree 
passed in the case of Ratilal Narbheram 
(supra). I also get support for my opi- 
nion from certain observation made by 
the Supreme Court in Smt. Nai Bahu v. 
Lala Ram Narayan, AIR 1978 SC 22 
in which the facts were very much 
similar. The suit was filed for eviction 
of the tenant which was resisted but an 
order was made on July 13, 1960 where- 
by a decree was passed in terms of the 
compromise between the parties. The 
compromise provided that the defendants 
shall put the plaintiff in vacant and 
peaceful possession of the entire ten- 
ancy premises except a portion of the 
ground floor only, shown by letters 
A. B. C. D. E. The possession of this 
latter portion was to be delivered by 
15-7-1965. If the defendants failed to 
do so, the compromise provided that the 
plaintiff shall be entitled to execute her 


decree ‘against the defendants at thei T 
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costs. After a consideration of the com- 
promise and the whole tenor of the com- 
promise petition it was held that there 
was no. intention to create a lease be- 
tween the parties, Goswami, J. observ- 
ed: 

“It is the dominant intention of tha 
document which must guide the con- 
struction of its contents. In the recitals 
of the compromise petition in three 
places it is stated categorically that “the 
plaintiff shall be erititled to execute her 
decree against the defendants.” There 
was, therefore, no intention to create a 
Tease with regard to any portion of the 
property.” ` 
Tt is my considered opinion on a perusal 
of the document of compromise in the 
instant case that the dominant intention 
of the same was not to create a lease. 
The most conspicuous feature of the 
agreement was to equip the landlord 
with unconditional power of executing 
the decree and thereby evicting the ap- 
pellant after completion of the period 
to ten years, Thus, the terms of the 
consent decree in the present case can 
.in no way be interpreted as creating a 
mew tenancy between the decree-holder 
landlord and the judgment-debtor i.e, 
the erstwhile tenant. All that the decree- 
holder did was to allow the judgment~ 
debtor to continue in possession for ten 
years on payment of certain amount as 
a concession for entering into a com- 
promise. Therefore, the argument of 
the appellant that either the old tenancy 
continued or a new tenancy was created 
by means of the compromise is devoid of 
substance. sO A 


12. To sum up, in the case before me 
it can be definitely held that the decree 
passed on the basis of the compromise 
was not a nullity. There was material to 
satisfy the Court that the shop in dispute 
was constructed in 1962 and hence neither 
U. P. Act No. III of 1947 nor U. P. Act 
No. 13 of 1972 applied to the case. From 
the terms of the agreement it was quite 
clear that the intention of the landlord 
was not to treat the tenancy as subsisting 
or to create a new tenancy. The decree~ 
holder merely granted a concession to 
the judgment-debtor for continuing in 
possession for ten years and after the 
expiry of that period he had a right to 
execute the decree. Í 

‘18. In the result this appeal fails and 
3s dismissed with costs, The order pas- 


Ram Prasad Singh v, State (FB) 


‘AIR 1968 SC 244 


ALR. 


sed by the executing court dismissing - 
the objection by the appellant under Sec- 
tion 47 C, P, C, is affirmed, 

a l - Appeal dismissed 
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K. N. SINGH, K. N. SETH 
AND MURLIDHAR, JJ, 


Ram Prasad Singh and others, Peti- 
tioners v. State of U. P, and others, 
Respondents, : 

Civil Mise. Writ Nos, 2075 to 2077 of 
1979, D/- 1-4-1980, 

U. P, Rural Development (Requisition 
of Land) Act (27 of 1948), Sections 3, 
2 (2) — Requisitioning of land for per- 
manent purpose — Not invalid. Spe- 
cial Appeal No. 818.of 1970, D/- 30-4- 
1967 (AIL) Overruled. 


Requisitioning- of land for construct- 
ing a drain to facilitate the flow of flood 
water is not invalid on the ground that 
the requisitioning for a permanent pur- 
pose is prohibited under the Act. Special 
Appeal No. 818 of 1967, D/- 30-4-1970, 
{All.) Overruled; 1975 All, L. J. 390 Ap- 
Proved. ATR 1968 SC 244 Foll. 

a (Paras 6, 7) 

Section 3 confers power on the Re- 
quisitioning Authority to requisition land 
and the only limitation on that power is 
that the purpose for which the property 
is requisitioned must be a public. pur- 
pose as defined by Section 2 (2). The 
Act does not impose any limitation on 
the power of the Requisitioning Authority 
by making any express or implied pro- 
vision that the purpose for which the 
property may be requisitioned must ba 
of a temporary character, (Para 6) 
Cases Referred; Chronological ‘Parag 


1975 AN LJ 399 2, 5, 6 
(1970) Spl, A, No. 818 of 1967, D/- 30-4~ 
1970 (All) Jangpal Singh v, Tahsildar, 
Etmadpur ' 2, 4, 6 
6 


A. R. Dube, for Petitioners; Stand- 
ing Counsel, for Respondents. 


K. N. SINGH, J.:— A Division Bench 
of this Court referred these three ‘peti< 
tions under Article 226 of the ConStitu- 
tion for hearing to a larger Bench as 
there was conflict in the two Division 
Bench decisions of this Court on the 
question as to whether land could be res- 
quisitioned under the U. P, Rural Deye- 
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lopment (Requisition of Land) Act, 1948, 
for the purpose of constructing a drain, 


2, The petitioners’ land in all the 
three petitions was requisitioned under 
Section 3 of the U. P. Rural Development 
(Requisition of Land) Act, 1948, (here« 
inafter referred to as the Act) for the 
purpose of constructing a drain to faci- 
litate the flow of flood water in the rurat 
areas to avoid water logging causing 
damage to the crops and other property 
of the residents of the area, The peti- 
tioners have challenged the validity of 
the requisition proceedings by means of 
these petitions on the ground that under 
the provisions of the Act, the petitioners’ 
land could be requisitioned for purpose 
which was temporary in nature and if 
could not be requisitioned for a pure 
pose which was of a permanent nature, 
At the stage of initial hearing for ad- 
mission of the petitions it was urged on 
behalf of the petitioners before the Di- 
vision Bench that while the Act provides 
for requisition of land for a limited 
period, the Land Acquisition Act,. 1894, 
provides for acquisition of land in re- 
spect of a purpose of permanent nature, 
Since construction of drain is a work of 
permanent nature, the petitioners’ land 
could not legally be requisitioned under 
the Act, instead it could be acquired 
under the Land Acquisition Act, 1894, 
Reliance was placed on a decision of a 
Division Bench of this Court in Jangpal 
Singh v. Tahsildar, Etmadpur Spl, A. 
No, 818 of 1967, DJ- 30-4-1970. On the 
other hand, the Standing Counsel placed 
reliance on the decision of another Divi- 
sion Bench in State of U, P, v. Thakurji 
1975 All LJ 390. As there was conflict 
of decisions the Division Bench referred 
the matter to a larger Bench, Learned 
Counsel for the petitioners has raised 
the same contention before us placing 
reliance on the decision of the Division 
Bench of this Court in Jangpal Singh’s 
case, 


3..The Act was enacted fo provide for 
the requisitioning of land to promote the 
improvement and development of agri- 
cultural and economic condition in rural 
area and to prescribe an expeditious 
procedure for determination of com- 
pensation to .be paid to the affected per- 
sons, Section 3 lays down that if in the 
opinion of the Requisitioning Authority, 
it is necessary or expedient to do so for 
a public purpose, it may order requisition 
of any land by serving notice on the owner 
or occupier thereof, Public purpose as 
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defined in Section 2 (2) means for and 
in connection with any of the following 
subjects, nameiy :; 

(1) Making enlarging or deepening of 
tanks for purposes of irrigation; 

“(2) Composting of village refuse or 
preparation. of other form of manure; 

(iii) construction of guls for irrigation; 

(iv) plant nurseries; 

(v) any other purpose which the 
State Government may after publication 
in the Gazette declare essential for the 
development of agriculture or improve- 
ment of the life of community in rural 
areas, 


The Act confers power on the Requisi- 
tioning Authority to requisition land for 
a public purpose as enumerated in Sec- 
tion 2 (2) of the Act or for any other 
purpose declared by the State Govern- 
ment as a purpose essential for the 
development of agriculture or improve- 
ment of the life of community in the 
rural area, The State Government by a 
notification dated June 21, 1949, declared 
construction of drain channels to be an 
Object essential for the development of 
agricultural and economic condition in 
rural area and improvement of the life 
of community, The Requisitioning Au- 
thority is, therefore, empowered to re- 
quisition land for public purpose of con- 
structing drain channels, The provisions of 
the Act indicate that the requisition of 
land is for a temporary period as Sec- 
tion 10 contemplates return of land to 
the owner after the same is released from 
requisition, On the requisition of the 
land title in the property does not vest. 
in the Government or the Requisition- 
ing Authority, instead the owner con- 
tinves to hold the title and his right 
remains unaffected, The Requisitioning 
Authority or the Government acquires 
merely a right to possession and eNjoy~ 
ment of the land. The Act does not con- 
tain any provision prohibiting requisi- 
tioning of land for a purpose or object 
which may be of a permanent nature, 
The Act merely contemplates transfer 
of -possession to the Requisitioning Au- 
thority for the use of the same for the 
purpose for which (it) may have been 
requisitioned, If any damage is caused 
to the land, the owner is entitled to 
compensation under Section 9 of the Act, 
But the owner of (sic) the value of the 
property as ownership right continues 
to vest in him, On the other hand, if 
a land is acquired under the provisions 
of the Land Acquisition Act and posses- 
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- sion is taken, the land. vests in the Gov- 
ernment and the owner is deprived of 
his title to the land. It is in this sense 
that the acquisition is generally per- 
‘manent in nature because aftér the ac- 
quisition the erstwhile owner has ne 
concern with the property. Under the 
provisions of the Land Acquisition Act 
the property can be. acquired not only 
for a purpose which is permanent in 
nature but it can also be acquired for a 
. purpose which may be temporary in 
nature. The validity of acquisition pro- 
ceedings does not depend upon perma- 
nent or temporary nature of the purpose. 
Similarly in the case .of requisition of 
property, it is not necessary that the 
object for which a property is requisi- 
tioned should be temporary in nature. 
The only difference is that while in the 
case of requisitioning of land the owner 
is entitled to the return of the property 
and also to damages if any injury is 
caused to the property, whereas in the 
case of acquisition of land, there is no 
question of return of property to the 
owner, instead he is entitled to compen- 
sation which is related to the value of 
the property. : 

4. In Jangpal Singh’s case, (Spl. A, 
No. 818 of 1967, D/- 30-4-1970) (All), 
land was requisitioned for construction 
of drain, The Bench quashed the requi- 
‘sition order on the ground that the Act 
does not permit acquisition of. land for 
a work of permanent character, if the 
Government proposed to acquire land on 
permanent basis recourse must be had 
to the.Land Acquisition Act. The Divi- 
sion Bench did not consider the matter 
in detail. It appears that the Bench was 
of the opinion that since the purpose of 
construction of drain was of a perma- 
nent nature recourse should be had un- 
der: the Land Acquisition Act. We are 
unable to agree with the view taken by 
the Bench in Jangpal Singh’s case, as 
in our opinion the validity of the requi- 
sition proceedings does not depend upon 
permanent or temporary nature of work. 

5. In State of U. P. v. Thakurji, 
(1975 All LJ 390), a Division Bench of 
this Court upheld the requisition of land 
. for. the construction of road under the 
provisions of the Act. The Division 
Bench considered the matter at length 
-and held that it was not necessary that 
the object for which a property is re- 
quired to be taken possession of must 
be for a definite or a certain 
period. Validity of the requisition of 
land does not depend- upon the nature 
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of the object. Making or deepening of 
tanks for the purpose of irrigation 
could last for years and years depend- 
ing on the situation of a- tank and of 
the surrounding areas. Similarly, con- 
struction of guls for irrigation is a pur- - 
pose which in its nature can continue 
for an indefinite period of time: It can- 
not, therefore be held that ‘public pur- 
pose’ as defined in the Act is confined 
to definitely short-lived purpose, 


6. In Collector, Akola v, Ramchandra 
AIR 1968 SC 244 land had been requi- 
sitioned for a public purpose for pro- 
viding village site for the victims of 
floods under the provisions of the Bom- 
bay Land Requisition Act (23 of 1948), 
At a later stage the State Government 
initiated proceedings under the Land 
Acquisition Act No. I of 1894, in re- 
spect of that very land and issued noti- 
fications for acquiring the land perma- 
nently for purposes of construction of 
houses and settling a.new village site, 
The owners of the land challenged the 
validity of requisition as well as acqui- 
sition proceedings by means of writ pe- 
titions, The High Court allowed the peti- 
tion on the ground that the purpose for 
which land was requisitioned was of 
permanent nature for the purpose of 
establishing a new village site and since 
the Requisition Act under which- the 
land had been requisitioned was of tem- _ 
porary nature, the Government could 
not requisition the land. The Supreme 
Court set aisde the judgment of the 
High Court and observed that the Act 
conferred wide powers for requisition: of 
land for any public purpose which 
would include any purpose of whatever 
nature and the power to requisition was 
not restricted merely on the nature of 
that purpose, The Supreme Court ob- 
served: x 


“Except for the limitation that the 
purpose must be a public purpose the 
sub-section also imposes no restriction as 
to the manner in which the land which 
is requisitioned is to be used, It may 
be used for a temporary purpose or for - 
a purpose which is not temporary. in 
nature, It is for the requisitioning author- 
ity to judge and not for a Court of 
law to decide how best the land is to 
be used. If the requisitioning authority 
uses the land for a purpose which is 
Not temporary such’ as settling a new 
village site and for construction - of 
house, it is for the Government and- 
those who put up such structures to 
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contemplate the possibility of having to 
return in future the land to the owner 
in its original site. But that does not 


mean that the power is restricted ta a 


temporary purpose only.” 
The aforesaid observations made by ihe 


Supreme Court apply with full force'to ` 


the instant case. As already noted Sec- 
tion 3 of the U. P. Act XXVII of 1948 
confers power on the Requisitioning 
Authority to requisition land and the 
only limitation on that power is that 
the purpose for which the property is 
requisitioned must be a public purpose 
as defined by Section 2 (2) of the Act, 
The Act does not impose any limitation 
on the power of the Requisitioning Auth- 
ority by making any express or implied 
provision that the purpose for which the 
property may be requisitioned must be 
of a temporary character. In our opin- 
ion the view taken by the Division 
Bench in State v. Sri Thakurji (1975 All 
LJ 390) lays down correct law. We are 
further of the opinion that the view 
taken in‘ Jangpal Singh’s case (Spl. A. 
No, 818 of 1967, Dj/- 
does not represent the correct view. 

7. In the instant cases, it has been 
asserted in the counter affidavit that a 
- [considerable part of the rural area re- 
mains water logged due to flood water 
as a` result of which agricultural crops 
were damaged. The Requisitioning Auth- 
ority requisitioned the petitioners’ ‘land 
for. the purpose of construction of drain 
channels to drain out flood waters, The 
construction of drain has been notified 
by the State Government under Sec, 2 
(2) (v) of the Act, The Requisitioning 
Authority was competent to requisition 
the petitioners’ land. We find no appar- 
ent illegality in the impugned proceed- 
ings, - 

8. In the result the petitions fail and 
are accordingly dismissed, but there will 
be no order as to costs. 


Petitions dismissed, 
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De-Smet (India) Private Ltd., Appel- 
lant v. B. P. Industrial Corporation (P.) 
Ltd., Respondent. 

First Appeal No. 250 of 1975, Dj/- 
21-12-1979. 

(A) Contract Act (1872), Ss. 70, 73 and 
74 —. Money paid towards part payment 
-of price and‘not as earnest money — 
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De-Smet (India) Pvt. Ltd. v. B. P. Industrial Corpn. 


30-4-1970) (AI). 
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Contract fell through —— Buyer if entitled © 
to refund of that .amount — Doctrine of 


‘unjust enrichment —- Burden of proof 


— Discharge of. (Sale of Goods Act 
(1930), Ss. 55 and 4) — (Evidence Act 
(1872), Ss. 101-104). 

Where the advance payment is not 
not made by the purchaser as guarantee 
for fulfilment of contract but is made 
merely as part payment of the purchase 
price agreed upon bewteen the parties, 
it has to be refunded to the purchaser 
when the transaction falls through, even 
though the purchaser himself may be 
responsible for committing the breach of 
contract, (Para 10) 


In the present case it is not disputed 
that the plaintiff-buyer paid certain 
amount to the defendant-seller as part 
payment of the price of the solvent ex- 
traction plant agreed to be supplied by 
the defendant and that it was not _ paid 
as earnest money. 


Held: As there was nothing on record . 
to indicate that the plaintiff had paid the 
amount to defendant by way of earnest 
money or as a guarantee for due per- 
formance of the contract and admittedly 
the contract was not to be performed by 
the parties any further, the plaintiff was 
entitled to the refund of the money paid 
by him notwithstanding the fact that 
the breach of contract might have been 
committed by him. AIR 1959 All 755, 
Explained. (Paras 12, 13) 

The doctrine that a person who had 
been unjustly enriched at the expense 
of another is required to make restitu- 
tion, has found statutory recognition in 
Ss. 65 to 70 of the Contract Act. The ex- 
tent to which restitution is to be made 
by the person who is unjustly enriched 
is merely the excess of benefit received 
over the harm suffered by him. In such 
cases, the plaintiff discharges the burden 
of proving his right to restitution of the 
amount paid by him by proving the be- 
nefit conferred by him on the defendant 
and stating that to his knowledge the 
defendant has not suffered any harm. If 
he does so, he succeeds in showing with 
a reasonable degree of certainty . that 
there is an excess of benefit received — 
over the harm suffered by the defendant 


. and also its extent. However, if the de- | 


fendant succeeds in showing that the 
extent of harm suffered by him was. 
more than what had been admitted by - 
the plaintiff he would beable to contest 
the plaintiffs case for such ` restitution 
to the extent it is not in excess of bene- 
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fit over harm suffered by him, It canno% 
_be accepted as a proposition of law that 
the plaintiff has to prove by positive evi- 
dence a fact which cannot be in his 
knowledge and which is in the special 
knowledge of the defendant. In the in- 
stant case, there is no evidence to show 


: that the defendant has suffered any loss 


because of the breach of contract alleg- 
ed to have been committed by plaintiff, 
On the material on record it cannot ba 
said that the excess of benefit received 
by the defendant over the harm suffer- 
ed by him is less than the total benefit 
of the money received by him. The de- 
fendant is, therefore, not entitled to de- 
duct anything from the amount received 
which is refundable by him. 
(Paras 15, 16, 17) 
(B) Contract Act (1872), S. 73 — Claim 
for interest as damages — No agreement 
between parties for payment of interest 
on amounts paid by plaintiff — No evi- 
dence to prove extent of damages — 
Held that the plaintiff is not entitled to 


damages or interest. (Para 18) 
Cases Referred: Chronological Paras 
ATR 1959 All 755 12 
AIR 1959 Pat 176 10 
AIR 1950 East Punj 278 10 
AIR 1945 All 70: 1944 All LJ 427 10 
AIR 1936 Cal 51 10 
AIR 1929 Nag 30 (2) (FB) 10 
AIR 1928 Mad 326 10 
AIR 1926 PC 1: 24 All LJ 248 9 
AIR 1916 Nag 104 . 10 


-V. Swarup and J, Swarup, for Appel- 
; Swami Dayal, for Respondent. 


H. N. SETH, J.:—- This first appeal by 
De-Smet (india) Private Ltd, defendant 
is directed against the judgment. and de= 
cree of second Additional Civil Judge, 
Agra dated 2-6-1975, decreeing the suif 
filed by B. P. Industrial Corporation (P.) 
Ltd. for recovery of Rs, 100,000 with 
proportionate costs, There is also before 
us a cross-objection by the plaintiff pray- 
ing that the decree passed by the trial 
court should be modified so as to decree 
its entire claim for a sum of Rupees 
116,000, 


‘2B. P. Industrial Corporation (P.J 
Ltd. filed Suit No. 51 of 1966 in the court 
of the second Additional Civil Judge, 
Agra for recovery of Rs. 116,000 from 
the defendant De-Smet (India) Private 
Ltd. Briefly stated the case sef up in 
the plaint was that the plaintiff wanted 
to set up a continuous solvent extraction 
_ plant, and with that end in view, it in 
‘the month of June 1964, invited quota- 
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_ pees 13,92,690. In order to 
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tion from the defendant. The defendant 
vide its quotation dated 18th June 1964 
offered to supply to the plaintif De- 


“Smet continuous and fully automatic sol- 


vent extraction plant for a sum of Ru- 
secure the 
order the defendant agreed to waive the 
condition in the quotation that the plain= 
tif should pay one third price of the 
plant as advance along with its order 
and that the plaintiff had in unequivocal 
terms intimated the defendant that it 
shall pay a sum of Rs. 50,000 only as 
advance and eventually by a letter dated 
3rd August 1964 it accepted the offer 
made by the defendant. The plaintiff 
also sent a chaque of Rs. 50,000 as ad- 
vance for the supply of the plant, On 
receipt of the letter of acceptance and 
the cheque for Rs. 50,000 the defendant 
intimated the plaintiff that the order 
placed by it had been registered and that 
it was going ahead with it. Even though 
the contract was complete and the plain- 
tiff was not liable to pay anything fur- 
ther towards advance payment for the 
plant, the defendant started pestering ` 
the plaintiff for further advance. Sub- 
sequently the plaintiff asked the defen- 
dant to amend the order so as to include 
in it the order for the rice bran pro- 
cessing equipment also thereby increas- 
ing the price of the plant to be supplied 
by the defendant to Rs, 15,56,099. The 
defendant confirmed the amendment `of 
the order through a letter dated 23rd 
Sept, 1964, Although there was no obli= 
gation on the plaintiff to pay any fur- 
ther amount by way of advance, still 
in order to maintain good relations be- 
tween the parties, it paid a further sum 
of Rs, 50,000 to the defendant as, furs 
ther advance by a-cheque dated 2-1-1965, 
The defendant was still not satisfied and 
it submitted three Hundis worth Ru- 
pees 1,50,000 which the plaintiff did not 
honour, Thereupon the defendant refus- 
ed to supply the plant and committed 
breach of contract. The plaintiff accord- 
ingly claimed that it was entitled to tha 
refund of Rs. 100,000 together with in= 
terest thereon amounting to Rs. 6,000 as -` 
also a sum of Rs, 10,000 as damages, s 

total Rs, 1,16,000. 


8. The defendant contested the suit, 
It alleged that while submitting the 
quotation it had made it absolutely clear 
to the plaintiff that all orders placed by. 
it would be subject to payment of ona 
third of the value of the order as ad= 
vance payable along with. the order it= . 
self and the remaining two-third amount © 
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was to be paid against despatch docu- 
ments. However, at the special request 
of Sri V.-N. Bhagat, Managing Director 
of the plaintiff Company it agreed to ac- 
cept only 25% of the value of the order 
as advance and made this position clear 
vide its letter dated 3rd August 1964, 
During the meeting between Shri Ram 
Sharma of the defendant company and 
Sri V. N. Bhagat.of the plaintiff- com- 


pany which took place at Calcutta,. Sri. 


Bhagat pleaded that the plaintiff was not 
in a position to pay the entire 
at once and that it would pay Rs. 50,000 
initially and would pay the balance in 
about two months’ time. The defendant 


accepted the order placed by the plain- 


tiff in the belief that the plaintiff would 
carry out the said undertaking. After 
accepting the order the defendant start- 
ed manufacturing parts of the equip- 
ment and also placed orders on third 
parties for the material required. It also 
prepared the layout, drawings etc. and 
rendered technical servic2 to the plain- 
tiff from time to time. ‘ Despite several 
reminders the plaintiff did not carry out 
its promise to pay the balance of the 
advance money and was itself respon- 
sible for committing breach of contract, 


` As a result of the breach committed by 


s 


the plaintiff the defendart had been put 
to following losses;— 

` (For table of losses see below} 

4. According to the defendant the 
plaintiff was bound to make good the 
aforesaid loss suffered by it and that 
after adjusting the sum of Rs. 1,00,000 
paid by it as advance it was liable to pay 
a sum of Rs. 3,06,811.20.to the defendant, 
However, the defendant was, on this 
account confining its claim for a sum of 
Rs. 1,00,000 ‘only. The defendant also 
raised a number of other pleas but in 


view of the submission made by learned. 


counsel for the parties before us, it is 
mot necessary to refer to them at this 


stage, © 


5. It may be mentionsd that the dee 
fendant had in the written’ statement 
filed by it, made a claim that it had on 
account of breach of contract committed 


by the plaintiff suffered a loss of Rupees 


(Contd, on Col, 2) 


` De-Smet - (näis). Pvt. Ltd. v. B. P. Industrial Corpn, 
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4,06,811.20 which it was. ‘entitled to re- 
cover from the plaintiff. It claimed that. 
it was after adjusting the sum of Rupees 


' 100,000 already received by it as advance . 


confining its claim on this account. for . 
further súm of Rs. 100,000 only. It. 
thus apparent that the defendant “had 
made a counter claim for a sum of Ru- 
pees 2,00,000. As however, it paid court-. 
fee only on a sum of Rs. 100,000 the trial 
court rejected the counter claim made 
by it as deficiently stamped. 


6. After going through the evidence 
produced by the parties the trial court 
under issue No. 4 held that the plaintiff 
did not accept the proposal of the defen- 
dant with regard to payment of advance 
money and the defendant did not in 
that connection accept the counter pro- 
posal made by the plaintiff. Whereas the 
plaintiff was under the impression that 
it had to pay a sum of Rs. 50,000 as ad- 
vance the defendant thought that the 
plaintiff was to pay 25% of the value of 
the order as advance. There was thus 
no meeting of mind as between the 
plaintiff and the defendant and no com- 
pleted contraet between the parties came 
into existence, It, therefore, held ` that 
the plaintiff was entitled to claim a re- 
fund of Rs. .100,000 on, this very ground, 
However under issues Nos, 2 and 3 it 
held that only a sum of Rs, 50,000 had 
to be paid by the plaintiff as advanca 
and the plaintiff never agreed to pay 
25% of the value of the orders as ad- 


_ vance to the defendant. It also held un- 


der issues Nos. 6 and 8 that breach of 
contract in this case was committed: by 
the defendant but then the plaintiff was 
not entitled to . recover any interest 
(Rs, 6,000) or the loss suffered by ‘it 
Rs. 10,000 from the plaintiff, In the re- 
sult it decreed the plaintiff's suit for re- 
covery of Rs, 100,000 with proportionate - 
costs, 

7. Sri Jagdish Swarup, learned coun- 
se] for the appellant assailed the trial 
court’s findings that in this case no com- 
pleted contract came into existence and 
that in any case it was the defendant 
who was guilty of committing breach. of 
contract and was thus liable to return- 
the sum of Rs. 100,000 received by it 


- (1) Rs, 1,26,380.30 ; Value of the equipment ‘manufactured, 
(2) Rs, 59,760.90 : Vahie for which orders were placed with outside putea. 


(3) Rs. 
(4) Rs, 1,55,670.00 : Loss of profi 





Rs. 4,06,811.20 — 





65,000.00 : Engineering - fharees, preparation of layout rewind eta, ` 
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_ from the plaintiff. He contended that. 


` there was a clear understanding be- 
tween'the parties that the plaintiff 
would at the time of booking of the 
order, pay a sum of Rs. 50,000 and there- 
after it would make up the balance 02 
25% of the value of the order to be paid 
by it as advance within a further period 


of about two months. The plaintiff did 
“ not honour its commitments and 


com- 
mitted breach of contract. As the plain- 
tiff itself was guilty of committing 
breach of contract, it. was not entitled 
fo claim refund of the amount deposited 
by it in pursuance of its obligation un- 
der the contract. Moreover, the plaintiff 
could if at all recover only that much 
of the advance paid by it which exceed- 
ed the loss suffered by the defendant on 
` account of such breach. 


8. Sri Rajeshwari Prasad, learned 
counsel for the plaintiff respondent sup- 
ported the findnings recorded by the 
trial court and contended that the plain- 
tiff had paid Rs. 100,000 to the defen- 
` dant as part payment for the plant 
which was to be supplied by the defen- 
dant in advance. It was not paid as earn- 
est money and was not liable to be for- 
- feited. Accordingly, when the contract 

was not being performed the defendant 
was not entitled, even if there was 


breach of contract on plaintiff's part to. 
~- “retain the amount paid to it as advance, 


9. In this case it is not disputed that 
~“ the plaintiff had paid a sum of Rupees 
100,000 to the defendant as part payment 
of the price of the plant agreed to be 
supplied by the defendant in advance 
and that it was not paid as earnest 
money. In the case of Chiranjit Singh v. 
Har Swarup, AIR 1926 PC -1 the pur- 
chaser had paid Rs. 20,000 as earnest 
. money and he also paid a further 
of Rs. 1,45,000 towards part payment of 
the purchase price. Thereafter he failed 
to meet his commitment of paying the 
balance of purchase price. It was held 
. that as the purchaser was guilty of com- 
_mitting breach of contract, the | 
money -amounting to Rs. 20, 000 paid by 
him was liable to be forfeited, but, not- 
withstanding the breach committed by 
. him the purchaser was entitled to re- 
payment of Rs. 1,45,000. 


10. The decision in the cases of 
Ballabhdas v. Paikaji, AIR 1916 Nag 104. 
Abas Ali v. Kodhu Sao, AIR 1929 Nag 
30 (2) (FB). Krishna Chandra v. Khan 
Mahmud Bepari, AIR 1936 Cal 5i. 
Madan Mohan v, Jawala Prasad, AIR 


sum 


earnest. 


1950 East Punj 278; Mohd. Jafar v. Ha- 
mida Khatoon, AIR, 1945. All 70. J. Metal 


ALR | 


Industries ‘Ltd. v. V. Oil Industries, AIR . 
1959 Pat 176. Dasu Rattamma v, Kri-{. 


shnamurthi, AIR 1928 Mad 326, show 


that the view taken by various High). : 


Courts in this country is that where the 
advance payment is not made by the 


‘purchaser as guarantee for fulfilment of 


the contract but is made merely as part 
payment of the purchase price agreed 
upon between the parties, it has to ‘be, 
when the transaction falls through, re- 
funded to the purchaser even though the 
purchaser himself may be responsible 
for committing breach of contract. 


11. In the instant case, as the con- 
tract between. the parties has admitted- 
ly fallen through and the defendant did 
not receive the sum of Rs. 100,000 as 


earnest money, the defendant is, notwith-| . 
standing the fact that the breach of con-/- 


tract might have been committed by the| ` 


plaintiff, is liable to refund the money 
received by him. 


12. Learned counsel for the appel- 
lant relied upon the following observa- 
tions made by N. U. Beg, J. in the case 
of Kanpur Iron Brass Works and Floor 
Mills v. Banarsi Das, AIR 1959 All 755: 


“The contract was that the plaintiff 
would accept the entire total of 20 Kol« 


s- 


hus. If the plaintiff did not accept all. 


the 20 Kolhus he must be held to have 
committed a breach of contract. Mere 
acceptance of eight Kolhus cannot there- 
fore in my opinion relieve him from tha 
legal liability of forfeiture which is in- 
curred by the buyer once he is found 


-to be guilty of breach of contract.” 


and urged that according to this decision 
a party which commits breach of con- 
tract cannot retain the money paid to 
it. We are unable to accept this submis- 
sion. A careful reading of the’ judgment 


shows that the learned Judge first of all 


discussed the nature and incidents of 
earnest money deposited by an intending 
purchaser with the seller, and held that 
in case the purchaser commits breach of 
contract the earnest money is liable to 
be forfeited. While making the observa- 


tions relied upon by the learned counsel . 


for the appellant the learned Judge mere- - 


ly ruled that where a liability for for- 
feiture of the earnest money has been 
incurred the purchaser is not relieved 
of it merely because he accepts delivery 
of part.of the goods contracted to be 
purchased by him. These observations 
have nothing to do with the money paid 
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to the seller in advance which paymenit 
is not by way of earnest or as a guaran- 
tee for the performance of the contract, 

13. As in this case there is nothing 
on the record to indicate that the plain- 
tiff had paid Rs. 1,00,000 to the defendant 
by way of earnest money or as a gua- 
rantee for due performance of the con- 
tract and as admittedly the contract is 
not to be performed by the parties any 
further the plaintiff is entitled- to its 
refund. 

14. Sri Jagdish Swarup learned coun- 
sel for the appellant then contended that 
closely analysed the principle on which 
the claim for refund of such money is 


to be allowed is that law does not coun- © 


tenance unjust enrichment. Accordingly 
a person who has been unjustly enrich- 
ed at the expense of another is required 
to make restitution to the other. Accord- 
ing to him, courts in America have ac- 
cepted and acted upon this doctrine. He 
invited our attention to ‘Restatement of 
the Law of Contracts’ as adopted and 
promulgated by the American Law Insti- 
tute Vol. II para 357 at p. 623 and spe- 
ae to cl. (g) at page 627 which runs 
thus: 

“The plaintiff's right to restitution is 
merely to the excess of banefit received 
over the harm suffered. It is necessary 
for the plaintixt to show with reasonable 
degree of certainty that there is such an 
excess and its amount in order to get 
judgment.........” 


He also invited our attention to the fol- 
lowing passage occurring in para 1484 of 
Willistom on contract:— 


“Since the plaintiff's right to restitu- 
tion is merely to the excess of benefit 
received over the harm suffered by the 
defendant, it is necessary for the plain- 
tiff to show with a reasonable degree of 
certainty that there is such an excess 
and its amount in order to get a judg- 
ment,” 


and contended that the burden. of prov- 
ing that the benefit received by the de- 
fendant was in excess of the harm suf- 
fered by him, and the extent of such an 
excess, was on the plaintiff and he could 
claim the refund of only sə much of the 
advance money paid by him as exceed- 
ed the harm suffered by the defendant 
on account of the breach of contract 
committed by the plaintiff. According to 
him the evidence produced on behalf of 
the defendant indicated that the defen- 
dant had after booking the contract 
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taken stpes to fabricate certain parts of 
the plant and had also prepared certain 
drawings etc. for setting up the plant, 
The defendants undoubtedly had suf- 
fered some loss. In case it is found that 
it was the plaintiff who was responsible 
for the breach of contract, it could not 
recover the entire sum of Rs. 1,00,000 
paid by it to the defendant. Since the 
plaintiff has falied to adduce any evi- 
dence either about the extent of loss suf- 
fered by the defendant or the excess of 
benefit over the harm suffered by the 
defendant it is not entitled to claim any 
refund from the defendant. 


15. It is true that the doctrine that 
a person who has been unjustly enrich- 
ed at the expense of another is required 
to make restitution to the other has been 
accepted in this country and 
has also found statutory recognition 
in Sections 65 to 70 of the Indian 
Contract Act. We may for purposes of 
discussion take it that the passages cited 
by the learned counsel represent the 
correct legal position with regard to the 
extent to which the restitution is to be 
made by a party which is unjustly en- 
riched and that the party is only bound 
to refund the difference between such 
benefit gained by him and .the_ 
harm suffered by it on account 
of the default of the plaintiff. 
However, the observation that it is ne-t 
cessary for the plaintiff to show with. 
reasonable degree of certainty that there} 
is such an excess and its amount in 
order to get the judgment does not mean 


- that it is for the plaintiff to establish by 


positive evidence a fact which is in the 
special knowledge of the defendant, 
namely the precise damage which has! 
been suffered by him. In such cases the, 
plaintiff discharges the burden by prov- 
ing the benefit conferred by him on the 
defendant and stating that to his know-/ 
ledge the defendant has not suffered any’ 
harm. If he does so he succeeds in show», 
ing with a reasonable degree of certainty 
that there is an excess of benefit receiv~/ 
ed over the harm suffered by the defen- 
dant and also its extent. However if tha 
defendant succeeds in showing that the 
extent of the harm suffered by him -was 
more than what had been admitted by 
the plaintiff he would be able to contest 
the plaintiff’s case for such restitution to 
the extent it is not in excess of the bene- 
fit over the harm suffered by him. It 
cannot be accepted as a proposition of 
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law that the plaintiff has to prove ty 
positive evidence a fact which cannot be 
in its knowledge and which is in the spe- 
cial knowledge of the defendant, 


16. In the instant case we find that 
` although the defendant alleged that it 
had fabricated equipments amounting 
to Rs. 1,2€,380.30 but it did not adduce 
any evidence whatsoever to show as to 
what happened to that equipment there- 
after. Whether it retained the same cr 
it disposed it of to a third party and if 
so what was the amount realised by it 
on that account. Merely because the de~ 
fendant manufactured equipment arr~ 
ounting to Rupees 1;26,360.30 as claimed 
by it it-does not-mean that the defen- 
dant was entitled to recover that amour:t 
as also to retain the equipment. The 
defendant could on this account only rea 
cover the difference between the money 
spent by it on the manufacturing ci 
those equipments and the price which 
those equioments would fetch if they 
were dispesed of in the market in the 
ordinary course. There being nothing on 
the record to show either that such 
equipments were not. disposable or as 
to what happened to them, it cannot be 
said that the defendant has succeeded in 
proving that it suffered any loss much 
less a loss to the extent of Rs. 1,26,38) 
by manufacturing those equipments, 
Similarly the plaintiffs claim for re- 
covering a sum of Rs. 59,760.90 on ac 
count of the value of the material far 
which orders were placed on outside 
parties ‘carnot be countenanced as there 
is no evidence on the record to show 
that the cefendant paid this amount to 
the outside parties and did not receive 
the goods of that value from them. What 
happened to those goods, and whether 
the defendant suffered any loss on that 
account and if so, its extent is also 
known. Tke defendant claimed in the 
written statement a-sum of Rs. 65,000 oa 
account of engineering charges and pre- 
paration of lay-out drawings ete, to 
prove what amount was spent by it uh- 
der this head. (sic) It is true that’ the 
defendant filed a number of documents 
Showing that certain lay-out drawings 
‘etc. had been prepared by it but it did 
not adduce any evidence to show the ex- 
‘tent of money spent by it’ over those 
- drawings cr that those, drawings had be- 
come valueless, for its purpose. In° such 
circumstance the plaintiff's claim for “the 
said sum of Rs. 65,000 can also not be 
countenanced. In short, there is no evi- 
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dence to show that the defendant suf- 
fered.any loss because of the breach of 
contract alleged to have been committed 
by the plaintiff and on the material on 
record it cannot be said that the excess 
of benefit received ‘by the defendant over 
the harm suffered by it is less than the 
total benefit of Rs, 1,00,000 received by it. 
The defendant is, therefore not entitled 
to deduct anything from the amount of 
Rs. 1,00,000 which is refundable by it. 
17. In this. view of the matter it is not 
necessary for us to go into the question 
as to which cf the two parties was guilty 
of committing breach of the contract i 
this case. As the sum of Rs. 1,00,000 paid 
by the plaintiff to the defendant. was not 
earnest money, and as admittedly the 
transaction between the parties had fal- 
len through the defendant has been 
rightly held to be liable to refund the 


.Said amount to the plaintiff. 


18. In the cross-objection the claim 
of the plintiff is that the trial court erred 
in rejecting the claim for interest on the 
sum of Rs. 1,00,000 which is refundable 
to it (Rs. 6,000) as also the loss of profit 
amounting to Rs. 1,00,000 suffered by it. 
(The question of claiming any amount 
under these two heads could arise only 
if it was found that it was the defendant 
who was guilty of committing breach. of 
contract a question in which we have 
not gone inte). The trial court rightly 
pointed out that. the plaintiff had claim- 
ed interest amounting to Rs. 6,000 in the 
form of damage suffered by it and has 
at the same time claimed Rs. 10,000 
also as damages. This showed that the 
plaintiff was not itself clear about such 
a claim. Apart from asserting its claim 
for damages the plaintiff did not adduce 
any evidence to prove the extent there- 
of. Moreover, there was no agreement 
between the parties for payment of in- 
terest on the deposits made by the plain- 
tiff. In the circumstances plaintiffs claimi 
for Rs. 16,000 was liable to be rejected. 
Learned counsel for the respondent could 
not invite our attention to any evidence 
on the record on the basis of which tha 
damages suffered by the plaintiff could]: 
be quantified. In our opinion, the trial 


` court was quite justified in rejecting this 


part of the plaintiffs claim: and ‘the cross- 
objection filed by- it deserved to be re 
jected.: f 


19. in thie ‘result, “we ‘find no merit 
either in the appeal-or im the  cross-ob- 
jection. Both the appeal and the  cross+ 
objection therefore. fail and are dismis- 


t 
i 
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sed. However, in the circumstances we 
direct the parties to bear their own costs, 
Appeal & cross-objections 


dismissed, ' i 
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Zargham Abbas and another etc, Ap- 
pellants v. Hari Chand etc., Respondents, 

Second Appeals Nos. 1361, 1360, 1362 
to 1364 and 1313 of 1970, D/- 21-12- 
1979.* 

(A) Civil P. c. (1908), ©. 22, R. 1 — 
Suit for damages for malicious prosecu- 
tion decreed —— Defendant died after fil- 
ing appeal —. -Decree still executable 
against the defendant’s assets with his 
heirs. 

Where the suit for damages for defa- 
mation by malicious prosecution was de~ 
creed and the defendant died after fil- 
ing an appeal against the decree, cause 
of action not surviving the death might 
result in the appeal getting abated, but 
the suit and the decree passed in it could 
still be executed against the defendant's 
assets in the hands of his heirs. In this 
case the suit was laid against the father 
and his son and the father dying at ap- 
pellate stage held did not affect the 
maintainability of the appeal. (Para 5) 


_ (B) Torts — Malicious prosecution — 
Damages for defamation due to — Prin- 
ciples ge an action. (Penal Code 
(1860), S. 499). 


An action for malicious prosecution or 
for damages for defamation caused by 
it could succeed only on proof, (1) that 
the defendant was malicious and, - (2) 
that he acted without reasonable or pro- 
bable cause. Malice means wrongful, in~ 
direct or oblique motive. An action would 
not be malicious merely because it was 
prompted by mere anger or enmity. Ab- 
sence of reasonable or probable caus@ 
should also be proved. In this case the 
plaintiff, it was observed, did not dis- 
charge his burden by proving that the 
defendants had no reasonable or pro- 
bable cause for believing in the truth 
of the allegation in his F.LR. about 
house trespass by the plaintiff. ATR 1944 
PC 1 and AIR 1946 All 204, Foll. 

(Paras § to 8) 


"Against ` judgment and decree of N. S. 
Sinha, Judge, Meerut, D/- 14-4-1970. 
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(C) Civil P. C. (1908), O. 7, R. 1 — Suit- 
for damages for malicious prosecution 
— Truth of the occurrence alleged in 
the prosecution is not the issue before 
the Civil Court. (Penal Code (1860), 
S. 499); (Torts — Malicious Prosecution). 


Issues for decision in a suit for dam- 
ages for defamation due to malicious 
prosecution are whether the defendant 
had probable or reasonable cause for 
making the concerned allegations in the 
prosecution and whether he acted in 
malice and not whether the allegations 
made were true. Therefore, the Civil 
Court ought not to consider how the cri- 
minal court viewed the defendants evi- 
dence and his case in prosecution. 


(Para 7) 
Cases Referred: ` Chronological Paras 
1965 All LJ 317 3 


AIR 1946 All 204: 1946 All LJ 53 3, 6 
AIR 1944 PC 1: 1944 All LJ 137: 45 Cri 
LJ 303 3, 6 
(1908) ILR 30 All 525: 5 All LJ 665 Po) 
R. H. Zaidi, for Appellants; S, S. Bhat- 
nagar, for Respondents. 


SUDGMENT:— Each one of the six 
respondents in the six appeals filed a 
suit each against the defendant-appel~ 
lants for damages for malicious prose- 
cution. All the six suits were consoli- 
dated by the trial court and decreed by 
a common judgment. Hari Chand’s suit, 
being Suit No. 149 of 1969 of the court 
of IV Additional Munsif, Meerut, was 
treated to be the leading case. As 
against the sum of Rs. 1,500 claimed by 
Hari Chand as damages the amount 
awarded to him by the trial courts de- 
cree was Rs. 675. Satya Prakash was 
awarded Rs. 600 as against the claim of 
Rs. 1,000 in his Suit No. 139. of 1960. 
Chuttan Lal, Sunder Lal and Ghasi Ram, 
plaintiffs in Suit Nos. 138 of 1969, 140 of 
1969 and 141 of 1969, were each award- 
ed Rs. 340 as against the claim of Rs. 600 
in their respective suits. Raja Ram, 
plaintiff in Suit No. 142 of 1969, was 
awarded Rs. 250 as against the claim 
of Rs. 700 made by him. The lower ap- 
pellate court confirmed the decrees in all 
the six suits. Hence the six second ap- 
peals in this Court, 


2. It appears that there had been liti- 
gation between Hari Chand and his sons 
and grand-sons on the one hand- and 
Zargham Abbas and his sons on the 
other. The dispute between them related 
to dolbandi of the boundaries of their 
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lands. Zargham Abbas, the first appel- 
lant in this Court, since deceased and 
now represented by his legal represen- 
tatives, lodged a first information report 
at the police station Jani with the alle- 
gations that on 17th May, 1967 while 
his son Ali Abbas was tending the gar- 
den at about 7 in the morning, Hari 
Chand and his son Satya Prakash went 
there and beat Ali Abbas with a khurp3; 
that on the raising of alarm by Ati 
Abbas, some people arrived who rescu- 
ed him; that Ali Abbas then went to the 
house of Shaukat Husain; that when 
news reached Zargham.Abbas, he went 
there with his sons and was taking Ali 
Abbas to the police station on a buz 
that while he was on his way to tke 
police station Hari Chand with his three 
sons Satya Prakash, Chuttan Lal and 
Sunder Lal, and grand-sons Ghasi Ram 
and Raja Ram, came armed with lathis 
and entered the house of Zargham Abbas 
where his daughters were living, and 
tried to force their entry into the house 
but the daughters bolted the door from 
inside and the said persons could net 
harm them because of the arrival ci 
the witnesses. Hari Chand, his sons and 
grand-sons, were thereupon prosecuted 
for offences under Sections 147 and 452 
of the Indian Penal Code. There was à 
compromise between the parties but the 
offence under Section 452 of the Indian 
Penal Code could not be compoundet 
and the learned Magistrate proceeded 
with it. The prosecution resulted in th= 
acquittal of Hari Chand and his sons and 
grand-sons. The only point considered 
by the lower appellate court in this cas 
was whether the prosecution of the de- 
fendant-respondents was malicious, false 
and without reasonable and probable 
cause. 

3. Mr. R. H. Zaidi, learned counsel 
for the appellants, criticised the finding 
of the two courts below on this point 
and urged that it was vitiated in law. He 
relied on the decisions of this Court in 
Devi Atma Nand v. Shambhu Lal (1965 
All LJ 317); Sumat Prasad v. Ram Sa- 
rup Sastry (AIR 1946 All 204); and of the 


Privy Council in Braja Sunder Deb v. 
Bamdeb Das (AIR 1944 PC 1). He also 
contended that the compromise in this 


case was filed even before the police hac 
submitted a charge-sheet and under the 
circumstances’ although the offence un- 
der Section 452 of the Indian Penal 
Code was not compoundable, it coulé 
not be said that the defendants appel- 
lants were the initiators:of.a prosecution. 


Zargham Abbas v. Hari Chand 
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It was the police and the court who in 
spite of the compromise which amounted 
to a withdrawal of the information lodg- 
ed by the deceased first appellant before 
the police, continued with the prosecu~ 
tion and since he was summoned as a 
witness he had no option but to appear 
before the court and state the truth. Tha 
fact that he was not believed by the 
learned Magistrate or the fact that the 
learned Magistrate did not find his evis 
dence sufficient for convicting the re- 
Spondents of the offence for which they ' 


were being prosecuted does not mean 
that he was the initiator of a false 
prosecution. 


4. It was also suggested by the learn- 
ed counsel for the appellants that the 
cause of action in the suit for damages 
for malicious prosecution does not sur- 
vive the death of the deceased first de- 
fendant-appellant against his heirs. 


5. Learned counsel for the respon- 
dent on the other hand relied on Gaya 
Prasad v. Bhagat Singh, (1908) ILR 30 
All 525 (PC) and urged that the deceas- 
ed first appellant did in fact maliciously 
initiate a false prosecution by his act of 
lodging a false first information report 
with the police. Taking up the last point 
urged by the learned counsel for the ap- 
pellants as the first point, it may be ob- 
served that although an appeal is in a 
sense a continuation of the suit, decrees 
for damages had already been passed 
against the deceased first appellant and 
it is he who had along with his son Ali 
Abbas appealed to this Court. If the 
cause of action does not survive the 
death of the first appellant, it is the ap- 
peal which would abate and not the suit 
and the decree under appeal could still 
be executed against his assets in the 
hands of his heirs. Confronted with this 
situation learned counsel for the. appel- 
lants gave up the point and did not press 
it further. At any rate the decree seems 
to have been passed jointly against the 
deceased first appellant and his son Ali 
Abbas who is the second appellant . and 
the other heirs of the deceased first ap- 
pellant have already been substituted 
in his place. Under the circumstances it 
must be held that the death of the de- 
ceased first appellant does not affect the 
maintainability. of the appeals from the 
decrees. 

6. Coming to the first point raised by 
the learned counsel for the appellants 
it must be observed that the lower ap- 
pellate court did not consider the ques- 
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tion about the existence of malice ard 
the absence of reasonable and probable 
cause for the prosecution separately; ard 
further that it did not appreciate the 
true import of malice as explained by 
the Privy Council in Braja Sunder Det’s 
case (AIR 1944 PC 1) (supra). In order 
to succeed in an action for malicious pro- 
secution the plaintiff must in the first 
instance prove two things: (1) that the 
defendant was malicious, and (2) that 
he acted without reasonable and proba- 
‘Ible cause. Malice has been said to mean 
any wrong or indirect motive, but a 
prosecution is not malicious merely ke- 
cause it is inspired by enger. However 
wrong-headed a prosecutor may be, if 
he honestly thinks that the accused [as 
been guilty of a criminal offence he can- 
not be initiator. of malicicus prosecuticn. 
But malice alone is not enough. There 
must also be shown to be absence of rea- 
sonable and probable cause. Malice was 
defined by a Division Bench of this Court 
in Sumat Prasad’s case (AIR 1946 All 
204) “to mean the presence of some im- 
proper and wrongful motive that is to 
say some motive other than a desire to 
-bring to justice a person whom the pro- 
secutor honestly believes to be guilty.” 
7. Seeing in this light, it is apparent 
that the lower appellate court did not 
approach the question of the existence 
of malice and the absence of reasonable 
and probable cause for the prosecution, 
from .the correct legal stand-point, «nd 
its finding is vitiated in law on that 
account, The lower appellate court first 
proceeded to record a finding that -he 
appellants had failed to prove that zhe 
incident alleged by them aver took plece. 
That was not the question which arose 
for determination of the court in these 
suits. That was the question which arose 
in the prosecution before: the learmed 
Magistrate. The question which arose in 
the suit was whether the deceased ap- 
pellant had reasonable and probable 
cause for believing what he alleged in 
his first information report against the 
respondents, and whether he was actuat- 
ed by malice in having lodged that re- 
port. The allegations were not found 
proved by the learned Magistrate, but 
that does not mean that there was no 
reasonable or probable zause for the 
making of those allegations by the de- 
ceased first appellant in his first in“or- 
mation report to the. police. I also ind 
that the learned Judge cf the lower ap- 
pellate court has based his finding on 


conjectures and surmises, when he ob- 
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served with regard to the allegation 
about house trespass, namely the offence 
punishable under Section 452 of the 
Indian Penal Code, for which alone the 
respondents were prosecuted after the 
compromise, that “it is very difficult to 
believe that the plaintiff-respondents be- 
ing Baniyas by caste and being in acute 
minority would have dared to beat Ali 
Abbas who is a Mohammedan and whose 
community is in a majority.” The alle- 
gations about this offence were made by 
the deceased first appellant on the basis 
of the information received by him 
while he was carrying his son Ali Abbas 
to the police station. The deceased first 
appellant was himself an old blind man. 
It has not been shown by anything said 
on behalf of the respondents that he 
had no reasonable or probable cause for 
believing in the truth of the allegations 
when he made them party in the first in- 
formation report lodged by him. Thei 
burden was on the plaintiff-respondents' 
to have proved this fact before’ they 
could succeed in their respective suits 
for damages for malicious prosecution. 





‘8. The other error into which tag 
learned Judge of the lower appellate 
court appears to have fallen is that he 
had equated malice with enmity. The 
lodging of a report by one person 
against another is normally preceded or 
followed by enmity. A person does not! 
normally lodge a report with the police! 
against a friend. The question is not 
about the existence of enmity ‘between 
the complainant and the accused. The 
question is whether the complainant was 
actuated by an oblique motive, that is, 
a motive ‘other than the desire of bring- 
ing the accused to book. In many cases 
the existence of enmity gives rise to the 
desire to harass an enemy by ` having 
him prosecuted for an offence, not with 
the desire of having him punished in 
accordance with law, but merely for 
harassing him or for extracting a bar- 
gain out of him as a price for withdraw- 
ing the prosecution. But that does no 
mean that enmity and malice must al- 
ways co-exist or that from the proof of 
enmity; malice must be presumed. Apart 
from the question whether there wa 
reasonable and probable: cause for -thel 
allegations made by the deceased firs 
appellant against the respondents, th 
oblique purpose of the prosecution, ~i 
any, has not been suggested, much le 

proved, by the several plaintiff-respon 
dents in these cases.. ay ee 
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- 9 On the second point too, there is 
much. to be said for the contention rais- 


ed by Mr. Zaidi on behalf of the appel- 
lants. The appellants had in their appli- 
cation to the court withdrawn the alle- 


gations against the respondents, The 


charge-sheet had not been submitted till 
then. The learned Magistrate’s court ac- 
cepted the withdrawal of their allega- 
tion in respect of the offence under Sec- 
fion 147 as the. same was compoundabla 
but not with regard to the offence under 
Section 452 of the Indian Penal Code as 
it was not compoundable. The learned 
Magistrate decided to proceed with ths 
prosecution. The police . could have at 
that stage submitted a final report on 
the ground of lack.of sufficient evidence 
to support the prosecution of the `re- 
spondents on the charge under Sec. 452 
of the Indian Penal Code. The learned 
Magistrate was also not bound to pro- 
ceed with the prosecution. But the learn- 
ed Magistrate having decided to proceed 
with the prosecution and the first appel< 
lant having been compelled by the pro- 
cess of the Magistrate’s court to appear 
as a witness for the prosecution: in that 
case, he was bound to state the truth. He 
could not have said that although the 
allegations made by him in the report 
were true, he was not prepared to state 
them on oath in view of the compromise, 
-In such a situation the mere fact. that 
the learned Magistrate found the evi- 
dence insufficient to support the charge, 
or even in case he disbelieved the evi- 
dence given by the deceased first appel- 
‘lant, it cannot be said that he was the 
immediate cause of the prosecution, . in 
spite of the fact that he had lodged the 
first information report on the basis of 
which the prosecution was taken up and 
proceeded with in spite of his with- 
drawal therefrom by the compromise, 
On-the peculiar facts of this case it is 
not possible to say that the deceased 
first appellent was the prosecutor such 
as to-make him liable for damages for 
the prosecution on the ground that it 
was malicious and without reasonable or 
probable cause. Gaya. Prasad’s case 
((1908) -ILR 30 All 525) relied upon by 
the learned counsel for the respondent 
is clearly distinguishable on the facts. In 
‘the present case it cannot be said that 
the deceased first appellant ever took 
any active and malicious interest in the 
prosecution of the respondents for the 
offence undar Section 452 of the Indian 
Penal Code. 
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A.L RB. 


10. In the result all the six appeals 
must succeed and are allowed. The de- 
crees under appeal in all the six cases 
are set aside and all the six suits - are 
dismissed but in the circumstances there 
will be no order as to costs, in any of 
these cases, and each one of the parties 
shall bear ‘their own respective costs 
throughout, 

Appeals allowed, 
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DEOKI NANDAN, J. 
Ram Sewak Jaiswal, Appellant v. 
Abdul Majeed and others, Respondents, 
Second Appeal No, 693 of 1972, D/- 
21-3-1980." z 


(A) T. P. Act (1882), S. 107 — Rent 
note executed by tenant alone for eleven 
months at the rate of Rs. 5/- per month 
— Not a lease within meaning of S. 107, 
but would be a lease under S. 2 (7) of 
Registration Act — S. 49 of Registration 
Act did not operate to exclude document 
as evidence of lease on ground of non- 
registration. (Registration Act (1908), 
Ss. 17 (1) (d), 2 (1), 49). 


A rent note which has been executed 
by a tenant alone is not a lease within 
the meaning of Section .107, Not being 
a lease, or in other words an instrument 
by which a lease. of immoveable proper- 
ty could be created in accordance with 
the ‘requirements of Section 107 for 
it is not executed by both the lessor and 
the lessee, it could not be said to be an 
instrument requiring registration accord- 
ing to the requirements of that provi- 
sion, for even if it had been registered, 
it could not have created a lease. Fur- 
ther, as the period for which the house 
was taken, according to the terms of the 
rent note was 11 months and the rent 
reserved therein was Rs. 5/- . per month, 
it could not accordingly be said to be 


compulsorily registrable under Sec, 17 


(1) (d): of the Registration Act, although 
it could be said to be a lease as defined 
under Section. 2 (7) Registration Act, 
Not being compulsorily registrable, whe- 
ther under Section. 17 of the Registra- 
tion Act, or any. provision of the T. P. 
Act, Section 49 of the Registration Act 
did not operate to exclude the document 


*Against judgment and decree of R. B. 
Srivastava, 1st Tem. Civil and S. J., 
Allahabad, D/- 18-11-1971. 
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{ 
from being received as evidence of the 
transaction of lease, the terms whereof 
were recorded therein. AIR 1958 SC 199: - 
and AIR 1972 All 494, Disting, (Para: 3) 

(B) Civil P. C. (1908), S. 11 — Res 
judicata — Applicability — Plaintiff and 
defendant in subsequent suit, parties to 
an earlier suit against them — Earlier 
suit dismissed — Decision in appeal from 
the earlier suit would not operate as 
res judicata in the- subsequent suit on 
any point as the parties im the sub- 
sequent suit could not have appealed 
from the appellate decision in the ear- 
lier suit. i, ‘(Para 5) 
Cases Referred ; Chronological Paras 
AIR 1972 All 494 4. 
AIR 1958 SC 199 i 4 
AIR 1919 PC 44 4 


V. C. Srivastava and H. N. Sharma, 
for Appellant; Kameshwar Pd., A. Ma- 
jeed and Mahadeo Pd., for Respondents, 

JUDGMENT :— This is a plaintiffs- 
. second appeal in a suit for ejectment 
from a house. The plaintiffs case was 
that Aziz Uddin, who was the father of 
the three defendants; Abdul Majeed, 
. Abdul Hameed and Abdul Wahid, took 
the house in suit-as a tenant for eleven 
months on payment of Rs. 5/- per month 
as rent, under a Sarkhat dated 12th Oct. 
1957. The defendants denied the -plain- 
tiffs title and claimed that they were 
occupying the house as licensees under 
the original owner thereof. They even 
alleged that although they had come to 
know from the . proceedings in Suit 
No, 396 of 1964 (Lakhoo v. Sakina Bibi) 
to which they and the present plaintiff 
also were parties, Aziz Uddin, had 
purported to sell the house to the pre- 
sent plaintiff but, according to the de- 
fendants, he was not competent to do so 
as he was a mere licensee. The Sarkhat 
was also denied and it was contended 
that at any rate. it was inadmissible in 
evidence for want of registration, - 


2. Several issues were raised in the 
case. The suit was decreed by the trial 
court for ejectment and recovery of Ru- 
pees 180/- as arrears of rent and da-s 
mages up to the date of the suit and 
pendente lite and future at the rate of 
Rs. 5/-- per month. The lower appellate 
court has, however, dismissed the suit 
primarily on the ground that the Sar- 
khat*was inadmissible in evidence for any 
purpose whatsoever and that therefore, 
the relationship of landlord and tenant 
not having been proved, the suit was li- 
able to be dismissed, = i 
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3: It is not necessary to go into all 
the involved allegations and the conten- 
tions raised in the defence, nor is it 
necessary to notice all the issues raised 
at the trial. Suffice it to observe that the 
plaintiff had clearly and categorically 
pleaded that he was not basing his claim 
for the defendants’ ejectment on the 
basis of his title to the property but on 
the relationship of landlord and tenant, 
about which it was alleged that after the 
expiry of 11 months period of the 
Sarkhat. Aziz Uddin had no further 
right to remain in occupation of the 
house in suit and that his status was 
merely that of a tenant holding over, or 
of a tenant at will, or tenant at suffer- 


- ence, and that the defendants, who had 


continued to remain in occupation even 
after Aziz Uddin’s death, could claim no 
higher rights in the house than those of 
their predecessor, namely> Aziz Uddin. 
The main question which was according- 
ly raised before me in the second appeal 
was about the admissibility and effect of 
the Sarkhat, Ext. 4, which has been ex- 
ecuted by Aziz Uddin alone and is conse- 
quently not a lease within the meaning 
of Section 107 of the T. P. Act. It is a 
rent note. Not being a lease, or in other 
words an instrument by which a lease: of 
immoveable property could be created 
in accordance with the requirements of 
Section 107 of the T. P. Act, for it is not 
executed by both the lessor and the 
lessee, it could not be said to be an 
instrument requiring registration accord- 
ing to the requirements of that provision. 
for even if it had been registered. it 
could not have created a lease. The 
period for which the house was taken 
according to the terms of the rent note 
was 11 months ‘and the rent reserved 
therein was. Rs. 5/- per month, it could 
not accordingly be said to be compul- 
sorily registrable ‘under Sec. 17 (1) (d) 
of the Indian Registration Act, 1908, al- 
though it could be said to be a lease as 





- defined under clause (7) of Section 2 of 


that Act. Not being compulsorily regis- 
trable, whether under Section 17 of the 
Indian Registration Act, 1908, or any pro- 
vision of the T. P. Act, 1882, Section 49 
of the Registration Act did not operate 
to exclude. the document from being ‘re- 
ceived as evidence ofthe transaction of 
lease, the terms whéreof were recorded 
therein. I am supported in this inference 
by the following comment in the VIth 
Edition of Mulla’s T. P. Act which ap- 
pears to be well suppers. by the cases 
noted thereunder :— - 
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“Rent Notes : These are agreements to 
lease which fall under the wider defini- 
tion of lease in the Registration Act 
which includes a Kabuliyat and an 
undertaking to cultivate or occupy. The 
rent note or agreement to lease may be 
in counter-part signed by parties or it 
may be in correspondence; or it may be 
an application for a lease accepted by 
the endorsement of the word “granted”. 
or it may be an application for a lease 
accepted orally or by the conduct of the 
lessor putting the applicant into posses- 
sion If there is a present de- 
mise the rent note operates as a transfer 
by way of lease and if the term does not 
exceed one year, registration is nof 
necessary But whether a rent 
note is a lease as defined in the section 
is a question on which there was a con- 
flict of decision. The Allahabad High 
Court held that a lease must be a deed 
signed by the lessor This con- 
flict of decision is now settled by the 
amendment of Section 107 which re- 
quires a lease to be signed both by the 
lessor and by the lessee. A rent note or 
a Kabuliyat signed only by the intend- 
ing lessee is not a lease under this Acf, 
but would be'a lease under the Registra- 
tion Act and the question of its registra- 
tion would be decided under that Act. A 
rent note not compulsorily registrable 
under the Registration Act, executed bya 
tenant in favour of a landlord, if nof 
registered can be relied upon to establish 
the relationship existing between the par- 
ties,” 

4, Learned counsel for the respon- 
dents, however, urged that the lower ap- 
pellate court was right in relying on the 
decision of the Supreme Court in fst. 
Kirnal Kuar v. Bachan Singh (ATR 1958 
SC 199) and holding on that basis that the 
rent note Ext. 4. in the present case, was 
compulsorily registrable and was. there- 
fore, inadmissible in evidence for any 
purpose whatsoever, In Mst. Kirval 
Kaur case. the Sunreme Court observed 
that the High Court had held the agree- 
ment in question in that case to be ad- 
missible to. prove the nature of posses- 
sion, and reliance was placed for that 
purpose on the decision of the Privy 
Council in Varade Pillai v. Jeevarathnam- 
mal 46 Ind App 285 : (ATR'1919 PC 44). 
The Supreme Court explained the posi- 
tion of that case by observing that in the 
ease before the Privy Council the peti- 
tion before the Collector was held to be 
admissible in the absence of registration 
for showing that the subsequent posses- 
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sion of Duraisani was as a donee and 
owner of the land and not as a trustee 
or manager for the two donors and, 
therefore, to show that nature of such 
possession was adverse to them. Having 
thus observed the basis of the decision of 
the Privy Council in Varada FPillai’s case 
the Supreme Court held that that case 
could not be applied to the facts of Mst, 
Kirpal Kuar’s case before it inasmuch as 
while in Varada Pillai’s case Duraisani 
had got into possession only after the 
petition and claimed to retain posses- 
sion only under the gift mentioned in it, 
“The petition was therefore admissible in 
evidence to show the nature of her 
possession. In the present case Harnam 
Kaur had been in possession before the 
date of the document and to admit it in 
evidence to show the nature of her pos- 
session subsequent to it would be to 
treat it as operating to destroy the nature 
of the previous possession and to convert 
what had started as adverse possession 
into a permissive possession and, there- 
fore, to give effect to the agreement con- 
tained in it which admittedly cannot be 
done for want of registration. To admit 
it in evidence for the purpose sought? 
would really . amount to getting round 
the statutory bar imposed by Sec. 49 of 
the Registration Act.” The lower appel- 
late court appears to have mis-applied 
the decision of the Supreme Court in 
Mst. Kirpal Kuar’s case to the facts of the 
present case. It has not been proved in 
the present case that Aziz Uddin 
had been in adverse possession 
before the execution of the Sarkhaf 
in 1957. Indeed, there are decrees 
against him in the plaintiffs favour 
showing that he was in ` possession for 
some time at an earlier stage also as a 
tenant. The Sarkhat does not purport to 
bring about any change in the nature of 
any pre-existing possession of Aziz . 
Uddin over the house in suit. Indeed, the 
Sarkhat Ext. 4,, even amounts to an un- 
equivocal admission by the defendants’ 
father of his having taken the house in 
suit as a tenant on payment of Rs. 5/- 
per month as rent on and with effect 
from ist October, 1957. Learned counsel 
for the defendant respondents had also 
relied on the case of Jai Narain Dass v, 
Smt. Zubeda Khatoon (AIR 1972 All 494). 
The question there appears to have been 
whether the term of clause 7 contained 
in an unregistered . rent note could ba 
insisted upon. The learned Judge observ- 
ed that the document “ought to have 
been got registered under the provisions 
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of the Indian Registration Act and as the 
same was not done it was not admissible 
except for collateral purposes and, there- 
fore, reference to clause 7 thereof was 
not possible.” For the reasons given 
above, I do not with respect agree that 
the rent note in that case required regis- 
tration in case although it was not sign- 
ed by the lessor and was not for a period 
exceeding one year or did not reserve 
an yearly rent but it is not necessary to 
refer the matter to a larger Bench on this 
point because the learned Judge was of 
the view even in that case that such a 
document was admissible for collateral 
purposes such as a purpose of finding out 
the nature of possession of the defen- 
dants in the present case. 

5. Learned counsel for the defendant- 
respondents had further filed a certified 
copy of a judgment dated 6th December, 
1975 of the court of the [Xth Additional 
District Judge, Allahabad in Civil Ap- 
peal No. 397 of 1966 arising from Suit 
No. 396 of 1964, along with an applica- 
tion for its admission under O. 41 R. 27 
of the Civil P. C. There was a plea rais- 
ed in the present case that the judgment 
of the trial court in Suit No. 396 of 1964 
operated as res judicata. The plea was 
repelled by the trial court in the present 
_ ease. On appeal, the matter was not gone 

into by the lower 
allowed the appeal on the ground tha 
the Sarkhat was not admissible in evi- 
dence for any purpose whatsoever in the 
present case. Under the circumstances, I 
admitted the certified copy of the said 
judgment in Civil Appeal No. 397 of 
1966. But a perusal of that judgment 
shows that the points in issue in the pre- 
sent case were not decided in that Suit 
No. 396 of 1964 and the suit had been 
dismissed, so that even if the points had 
been decided against the parties in the 
present case, neither of them could have 
appealed therefrom. That judgment can- 
not, therefore, be said to operate as res 
judicata on any point or on any ground 
whatsoever in the present case. ; 

6. No other point was raised before 
me and the findings on the other rele- 
vant issues entitling the plaintiff to de- 
cree, as recorded by the trial court be- 
ing in his favour and not having been dis- 
turbed or touched by the lower appellate 
court, and not having been canvassed be- 
fore me, the appeal must be allowed and 
the decree passed by the trial court re- 
stored 


4. In the result the appeal is allowed. 
The judgment and decree of -the lower 


appellate court as it - 
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appellate court are set aside. The decree 
of the trial court decreeing the suit for 
ejectment of the defendants from the 
house in suit and for recovery of 
Rs. 180/- up to the date of the suit and 
for pendente lite and future damages at 
the rate of Rs. 5/- per month is restored 
with costs throughout, 

Appeal allowed, 
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. Maheshwari Oil Mill, Applicant v: 
M/s. Girjanath Durga Saran, Respondent, 

Civil Revn. No. 1416 of 1979, D/- 26-2- 
1980." 

Civil P. C. (1908), S, 115 and O. 11, 
R. 1 — ‘Case decided’ — Order refusing 
to grant leave toa party to deliver 
interrogatories — Not a ‘case decided’ 
within S. 115. AIR 1972 Mys 254, Foll.; 
AIR 1934 Nag 181, Dissented. (Para 3) 


Cases Referred : Chronological Paras 
AIR 1972 Mys 254 2 
AIR 1934 Nag 181 3 
K. N. Tripathi, for Applicant, ‘ 
` ORDER :— This revision is directed 
against an order refusing to give leave to 
the defendant to deliver interrogatories 
to the plaintiff. 
2. Learned counsel for the plaintiff 
opposite-party raised a preliminary ob- 
jection that the impugned order does not 
amount to case decided within the mean- 
ing of S. 115 C. P. C. He relies on Y. Ven- 
kateswara Rao v. K. Nagamma AIR 
1972 Mys 254. There, after considera- 
tion of the Supreme Court decisions, the 
Court held that when the Court exer- 
cise its judicial discretion in granting or 
refusing to grant leave to deliver inter- 
rogatories, it cannot be said to be an ad- 
judication of some right or obligation of 
the parties iri controversy. The order 
‘does not amount to case decided. It is 
analogous to overruling or sustaining 
an objection to a question put to a wit- 
ness. These are purely interlocutory 
orders which are not revisable. 
"3. Learned Counsel for the applicant 
relies upon Shamrao v. Moti Ram AIR 
1934 Nag 181. In that ‘case, there is a 
passing observation that such an order 
amounts to case decided. No réasons have 
been. given. I am unable to agree with if, 





*Against order of S. K. Verma, Civil J. 
Etawah, D/- 10-7-1979. 
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In my opinion, an order. refusing to 
grant leave to a party to deliver inter- 
rogatories is not a case decided within 
meaning of Section 115, C. P. CG. 
4, This revision is accordingly diss 
missed with costs, a 
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Smt. Madhubala, Applicant v. Smt 
Budhiya and another, Respondents, 
Second Appeal No, 816 of 1973, 
D/- 14-3-1980.* 
(A) T. P. Act (1882), Sec. 111 — Impli- 
ed surrender of tenancy — Inferenes 
about — When can be drawn. 


Where none of the heirs who were not 
made parties to eviction suit filed after 
the death of original tenant had come up 
before the Court to assert their tenancy 
rights, their names were also not cate- 
gorically' stated. by the heirs made party 
to suit, further none of them had paid 
anv rent and it was the case of the 
heirs, who were parties to suit, that 
they alone were the tenants of the. pro- 

perty; — 

Held that if was a- ‘clear case of im- 
plied surrender of tenancy by the heirs 
who were not made parties to the suit. 
1978 All LJ 215 Rel. on; ATR 1977 All 38 
and AIR 1978 All 88 Dist. {Para 10} 

(B) Civil P. C. (1908), Sec. 100 — Ques- 
tion of law — Inference from facts as to 
implied surrender of tenancy — Is ques- 
tion of law. . (Para 11) 
Cases Referred : Chronological | Paras 
AIR 1978 All 88 : 1978 (UP) RCC 131 5 
1978 Al LJ 215 : 1978 (UP) RCC 215 


A 10. 12 
‘ATR 1977 All 38 : 1976 All WC 301 
3 i i 5, 12 
- K. N.. Upadhya, for Applicant; 


H, S. Joshi, for Respondents. 


JUDGMENT :—This is. plaintiff’s Hond l 


appeal arising out of a suit filed by the 


plaintiff-appellants for .ejectment of the. 


respondent from the Khaprail in suit and 
for recovery of arrears of .rent and 
damages for use and occupation amount- 
ing to Rs: 126/- and costs of the suit. The 
case of the appellants was that Jagdish 
Saran father of the 


judgment and decree of S. R. 
27-11- 


"Against 
Sagar, Civil -J., . Moradabad, aie 
1972. 
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was the owner of the property in dispute, | 
and after his death in July, 1967, they 
became the owners of the said property, 
It was. alleged that the property in dis-’ 
pute was let out by Jagdish Saran to 
Kundan and that after the death of 
Kundan who died in February, 1969, the 
Gefendants-respondents Smt. - Budhiya 
and Hari Ram, the widow and son of the 
deceased Kundan,. continued to occupy 
the Khaprail in suit. It was further 
alleged that there was. default on the 
part of the respondents in the payment 
of rent and as such the suit was filed for 
ejectment. The suit was contested by the ` 
respondents on the ground that they did 
not commit default in payment of rent, 
It was further alleged that the suit was 
bad for non-joinder of necessary parties 
on the ground that Kundan had other | 
sons and daughters besides the respon- 
dent No. 2 Hari Ram and as such the 
suit was liable to fail on this zround. 


2. The trial court held that the re- 
spondents were defaulter in the eye of 
law. It was further held that the respon- 
dents alone resided in the Khaprail in 
suit and therefore, the suit is not . bad 
for non-joinder of necessary parties. The 
judgment of the trial court is dated 8th 
May. 1972, Against the said judgment 
an appeal was filed by the defendant- 


` respondents before the lower appellate 


court. The lower appellate court allow- 
ed the appeal in part and dismissed the 
suit for ejectment by its judgment dated 
27th November, 1972. The lower appel- 
late court was of the view that -Hari 
Ram has five . brothers and sisters more 
who.inherited the tenancy right from the 
deceased Kundan and as such the suit 
for ejectment against the respondents 
alone was not maintainable. 

3. The judgment dated 27th Novem- 
ber, 1972 has been aaa es in the pre~ ° 
sent second appeal. : 


4, Learned counsel for the appellants 
has urged that the . respondents Nos. T 
and 2 alone were.tenants of the property 
in dispute after the death of Kundan. He 
further urged. that the other heirs of 
Kundan never, asserted their rights and 
as such they. impliedly surrendered the 
tenancy right if any. In the circum-. 
stances, the argument is that the suit for 
ejectment could not. _ possibly have been 
dismissed. 

5. Learned poanie for the respon- 
dents has however, in reply submitted. 
that no plea in regard to surrender has 
been taken by the plaintifis.in the trial 
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court as well as in the appellate court 
and as such this question cannot ‘be 
permitted to be taken by the appellant 
in the second appeal. He has further 
urged that in view of the decision of this 
court in Ramesh Chand Bose v. Gopesh- 
war Prasad Sharma, 1976 All WC 301 : 
(ATR 1977 All 38) and Budh Sen v. Sheel 
Chandra Agarwal, 1978 (UP) RCC 131; 
(AIR 1978 All 88), since admittedly all 
the heirs of Kundan have not been made 
parties to the suit, for ejectment the suif 
could not be decreed. 

‘6. In order to appreciate the respective 
contentions of the parties it is necessary 
to enumerate a few facts which are rele- 
vant for determining the present. con- 
troversy. 

7. Admittedly Kundan was the tenant 
of the property in dispute. Kundan died. 
Thereafter as has been found by the 
trial court only Smt. Budhiya, widow of 
Kundan and Hari Ram son of Kundan 
resided in the property in dispute. A 
statement was made on behalf of the 
respondents under O. X, R. 2 C, P. C. ta 
the following effect: 


“It is pointed out that the application 
under Section 7-C of the U. P. Act 3 of 
1947 of the defendant was allowed and 
that then rent in respect of the accom- 
modation in dispute was deposited by the 
defendants alone admitting themselves 
as tenants.” i 

8. Hari Ram respondent No. 2 appear- 
ed as D. W. 1, In the cross-egamination 
he categorically stated as follows :— 


gaa Saws are A ate qfar ca arte 
® faeraterar te we Brea SNe aera vay 
wie me fraa dtg 


9. The plaintiff-appellants had there- 
fore served a notice of demand and 
ejectment on the respondents alone, 
From the above facts, it is clear there- 
fore, that it is the own case of the re- 
spondents that they alone are the tenants 
after Kundan in the property in dispute, 
It is they alone who had been paying 
‘rent and depositing the same under Sec- 
tion 7-C. From. these facts it is clear that 
the other heirs of Kundan whose names 
have not been disclosed by the respon- 
dents had impliedly surrendered their 
rights, if any. which they had inherited 
after the death of Kundan. 

10. In Bundoo v. Akbar Ali 1978 (UP) 
RCC 215 : (1978 All LJ. 215) learned 
single Judge of this Court has held that 
there can be an implied surrender of 
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tenancy rights from unequivocal conduct 
of both the parties under Section 111, 
Transfer of Property Act. The principles 
laid down in the case of Bundoo (supra) 
fully applied to the present case, In the 
instant case none of the heirs have come 
up before the court to assert their 
tenancy rights./The name of the heirs 
have also not been categorically stated. 
None of the alleged’ heirs are living in 
the property. None of them have paid 
any rent and it is the own case of the 
respondents that they alone are the! 
tenants of the property. In the circum- 
stances.it is a clear’ case of implied 
surrender of tenancy by other heirs of 
Kundan. 

11. The submission of the learned 
counsel for the respondents that this 
question is a question of fact and 
as such it cannot be permitted 
to be taken in the lower ap- 
pellate court, in my opinion is not well 
‘founded. The facts have already been 
pleaded by the respective parties. If is 
for the court to draw an inference from 
these facts whether a case of implied 
surrender has been made out or not. Itis 
not a question of fact but an inference 
of law to be drawn from the admitted 
facts. In this view of the matter, I am} 
of the opinion that from’ the admitted: 
facts on the record it is clear that there 
was an implied surrender of tenancy, 
rights by the other heirs of Kundan in| 
favour of the respondents. 

12, The principle laid down in the 
case of Bundoo and Ramesh Chand Bose 
(supra) (1978 All LJ 215 and AIR 1977 
All 38) is not disputed. These cases will, 
however, not conclude the matter as 
the question of implied surrender was 
not considered in both these cases. The 
view taken by the lower appellate court 
that the suit is bad for non-joinder of 
other heirs of Kundan is clearly errone- 
ous in law, 

13. In the result, I allow the appeal, 
set aside the judgment of the lower ap- 
pellate court dated 27th November, 1972 
and. restore that of the trial court dated 
‘8th May, 1972. In the circumstances of 
-the case, parties are directed to bear 
their own costs. The respondents are, 


- however, granted three months’ time to` 


vacate the premises. . 
Appeal allowed. 


wa 
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Satya Pal, Appellant v. Ved Prakash, 
Respondent. 
Second Appeal No. 819 of 1972, 


D/- 21-12-1979.* 


(A) Civil P. C. (1908), Ss. 96, 100 and 
O. 20, R. 1 — Delayed pronouncin~ of 
judgment itself no ground for setting 
it aside — Practice though deprecated. 

A judgment could not be set aside 
merely because it was rendered more 
than 18 months after it was reserved -not- 
withstanding that such practice misht 
not be appreciated at all. (Para 7) 


(B) Arbitration Act (1940), Section 14 
= An oral award not contemplated. 
A reading of Section 14 indicates that 


the Act does not contemplate an oral 
award since it is required to be signed 
and announced to the parties. (Para 3) 


(C) Arbitration Act (1940), Sec. 17 — 
An award which is not made a rule vf 
the court is not enforceable. AIR 1970 
SC 833, Foll. (Para 10) 


(D) Arbitration Act (1940), Sec, 14 — 
Parties signing the award does not 
amount to their agreeing to its terms. 


Signatures of the parties are obtained 
on the award merely in token of their 
acknowledging its declaration and that 
they have notice of it and does not mean 
that they agreed to the terms of the 
award. (Para 10) 


(E) Civil P. C. (1908), Ss. 96, 100 and 
0. 20 R. 4 — Findings cursory in nate 
but based on evidence are not disturbed. 


{Para 11) 
Cases Referred : Chronological Paras 
AIR 1979 Bom 149 __ r 10 
AIR 1977 Punj & Har 306 - 10 
AIR 1974 Al 37 _ 10 
AIR 1970 SC 833 10 
AIR 1965 All 217 10 


V. Sahai and M. B. Dayal, for Appel- 
Tant: S. N. Verma and A. N. Verma, for 
Respondent. 

JUDGMENT :— This second appeal ari- 
ses out of a snit for recovery of certain 
amount which was due to the plaintiff 
from the defendant under an award said to 
have been given by the Arbitrators in a 
dispute of accounts between the parties. 








FAgainst judgment and decree of Ram 
Chandra, Addl. Dist. J., Kanpur 
D/- 21-12-1971. 
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2. The suit of the plaintiff in brief 
was that the plaintiff and the defendant, 
who are brothers, were carrying on busi- 
ness in the name of M/s. Kanhaiya Lal 
Ved Prakash at Kanpur which was a 
registered firm. A dispute arose between 
the parties and, therefore, the matter 
was referred to the arbitration of Lalla 
Raliya Ram and Banarsi Das for deciding 
the matter through arbitration, The 
arbitrators went through the accounts of 
the firm and heard the parties and gave 
their award on 4th May 1966. The award 
was accepted by the parties and in token 
of their acceptance they had put their 
signatures on the award. It is said that 
the award given by the arbitrators was 
in the nature of an agreement between 
the parties. According to the award, a 
sum of Rs. 24,278.15 became payable to 
the plaintiff by the defendant which was 
payable in instalments out of which 
Rs. 16,300/- was paid to the plaintiff on 
various dates, leaving a balance of 
Rs, 7,978.15 and Rs. 544.65 as interest for 
late payment of the instalments, totalling 
a sum of Rs. 8,532.80. It was further al- 
leged in the plaint that according to the 
award the defendant was not entitled to 
carry on any business of the dissolved 
partnership in the name of Mls. 
Kanhaiya Lal Ved Prakash. Since the 
defendant did not comply with that term 
of the award and was still carrying on 
business in that name, the plaintiff filed 
a suit for permanent injunction restrain- 
ing the defendant from carrying on any 
business in the name and style of M/s. 
Kanhaiya Lal Ved Prakash and also for 
the recovery of Rs. 8,532.80. 


3. The defendant contested the suit 
and according to him the suit was not 
maintainable and that there was no 
award by the arbitrators on 4-5-1966. Ac- 
cording to the case of the defendant the 
arbitrators had given their award on 
20th April 1966 orally and in terms of 
the award the parties had started acting 
upon. It was under the oral instruction 
of the arbitrators that the defendant 
paid the amount to the plaintiff but not 
under the alleged award dated 4-5-1966. 
It was contended that the plaintiff was 
not entitled to enforce the award dated 
4-5-1966 as the same had not been made 
rule of the court and could not be en- 
forced through a decree of the court. It 
‘was also contended that the award dated 
4-5-1966 was never given and the defen- 
dant’s signatures had been obtained on 


a 


i 
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sent at Amritsar where the award was 
given on that date and that the written 
award dated 4-5-1966 was not the same 
as was orally told to the parties on | 20-4- 
1966. 

4. From the above narration of facts. 
it would be seen that the main conten- 
tion between the parties was as to whe- 
ther the award was made in writing on 
4-5-1966 or there had been a prior oral 
award at Amritsar on 20-4-1966. 


5. The argument of the learned coun- 
sel for the plaintiff-appellant was that 
an oral award cannot be made and in 
view of Sec. 14 of the Arbitration Act an 
oral award is not contemplated under the 
Arbitration Act. The only written award 
was made on 4-5-1966 anc since the de- 
fendant did not take any proceedings to 
have it set aside, that can be deemed to 


be a final award enforceable between the -tors orally on 20th April, 1966 and the 


parties. 


6. The trial court decreed the suit for 
the recovery of Rs. 8,532.60 and also for 
the injunction. The defendant did not file 
any appeal against the money part of the 
decree but: only filed appeal challenging 
the decisions so far as the trial court had 
granted an injunction against the defen- 
fendant. The decision of the trial court, 
therefore, on the money part of the de- 
cree became final between the parties. 
In appeal, the lower appe‘late court dis- 
agreed with the trial court and dismiss- 
ed the suit of the plaintiff for the relief 
of injunction. It is against this decision 
of the lower appellate court that the 
plaintiff has felt aggrieved and has come 
up before this Court in second appeal. 

7. The short point raised by the leam- 
ed counsel for the appellant in this 
appeal was that an award by 
the arbitrators cannot be oral. The 
award having been reduced to the form 
of a writing, the oral evidence about the 
contents of the alleged oral award can- 
not be looked into and that the findings 
of fact arrived at by the Iower appellate 
court are perverse. It may also be stated 
here that the learned counsel for the ap- 
pellant repeatedly pointed out that in 
this case the arguments were heard bý 
the lower appellate court on 14-5-1970 
and the decision was pronounced in 
December 1971 i.e. more than 18 months 
after the hearing of the appeal and this 
by itself would be a ground for setting 
jaside the decision of the lower appellate 
‘court: I do not think, this by itself can 
tbe a sufficient ground for setting aside 


ithe decision of ‘the lower appellate court, 
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although the practice of with-holding the 
judgments for a long period may not b 
appreciated at all. : 


8. On the first point, submitted by the 
learned counsel for the appellant, which 
was half heartedly contested, there can- | 
not be an oral award under the Arbitra- 
tion Act, a reading of Section 14 of the 
Arbitration Act, however, leaves no 
room for doubt that an oral award is not 
at all contemplated under the Act for 
the simple reason that an award is sup- 
posed to be signed and announced to the 
parties. 
no award contemplated under the Act) 
can be made orally and must necessarily 
be in writing. 

9. It was next contended by the 
learned counsel for the appellant that 
no award had been given by the arbitra- 


only award given was the one given in 
writing on 4-5-1966. The lower appellate 
court has considered various documentary 
evidence on the record’ and on the basis 
of the same it has come to the conclu- 
sion that there was inherent evidence on 
the record to show that prior to 4-5-1966 
an award had been given and had. even 
been partly acted upon by the parties. 
In fact the award relied upon by the 
plaintiff itself laid down that the de- 
fendant shall get the property released 
from the Bank latest by 29th April, 1966 
which by itself suggested that this was 
done before the signing of the award. If 


` the award was given for the first time on 


4-5-1966, it was impossible for the de- 

fendant to comply with this condition. 

There is evidence on the record to show 

that the defendants had complied with 

this condition and, therefore, the finding 

on this point, by the lower appellate court, 

cannot be said to be not based on no 

(any ?) evidence at all. May be that 

the arbitrators, looking to the close re- 

lationship between the contesting par- 

ties, may have told them to carry out 

their directions even before declaring the 

final award. It is also possible that the 

arbitrators may have orally told the par- 

ties what they intended to do finally and 

in the meantime required thé partiés to 

comply with their directions so that there: 
mav not be any complication at the time. 
of giving the award and the arbitrators 

may have contemplated to give the 

award in writing. Be that as it may, the 

fact remains that the parties were aware . 
of the award or at least some material 

terms thereof prior to 4-5-1966, 


Therefore, it is to be held that; i 
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10. The learned counsel for the an- 
pellant has vehemently argued that the 
defendant cannot set up the oral award 
dated 20-4-1966, in the face of the 
written award dated 4-5-1966. ‘However, 
it is not necessary to enter into this con- 
troversy whether any award had been 
given orally or the only award given was 
the one given on 4-5-1966. The appeal 
“ean be disposed of on another objection 
taken by the respondent. The learned 
counsel for the respondent has submitt- 
ed that what the plaintiff seeks to do by 
the relief claimed by him was to enforce 
the award dated 4-5-1966. His contention 
is that the award dated 4-5-1966 even =f 
it be assumed to have been made to the 
knowledge of the defendant, was no? 
made the rule of the court and, there~ 
fore, the same is merely a waste paper 
and cannot be utilised for the purpose af 
enforcing the claims arising under tha 
award. Reference in this respect has 
been made to a case in AIR 1965 AlE 
217. The learned counsel for the appel- 
lant on the other hand, has referred ta 
cases in AIR 1979 Bom 149; AIR 1977 
Punj & Har 306;. AIR 1974 All 37 and 
AIR 1970 SC 833. Without multiplying thz 
rulings. It would be _ sufficient to men- 
tion the last case which lays.down that 
no party can enforce an award which 
has not been made rule of the court. In 
that situation, the question for considera- 
tion arises as to whether the relief of 
injunction claimed by the plaintiff. waz 
based on the award or not. In fact, the 
plaint allegations, in paras 9 and 10 of 
the plaint, clearly amounts to an allega- 
tion that the plaintiff was enforcing. the 
terms of the award. In fact, the plaintiff 
is seeking to . enforce the terms of the 
award in two ways, firstly,-on the basis 
of formed (sic) an. agreement between 
the parties when they . signed the award 
dated 4-5-1966. As I have already observ- 
ed above,.no claim -under the award. 
which -has not been made. rule of „the 
court, can be enforced under the Act: 


Even on the second ground, I do. not 


agree with the contention of the learned 
counsel for the appellant. because the 
signatures, which are obtained on the 
award are merely in: token of the ac- 
knowledgement by. the parties that the 
award has been declared and they have 
notice of the. same. It is not by way of 
an agreement that the signatures are ob- 
tained on the award by the arbitrators. 
Under these circumstances, both the con- 
tentions of the learned counsel for the 
appellant fail. i Sn 6 


Chanda Devi v. Tara Pad Sinha 


ALR. 


11. Lastly, if was argued that the 
findings of fact arrived at by the lower 
appellate court were perverse, I have 
been taken through the various findings 
and it does appear that some of the find- 
ings are cursory in nature but the find- 
ings cannot be said to be unsupported by 
evidence however; cursorily they may 
have been arrived at. The quality of 
judgment may not be up to the mark 
but still the same cannot be said to be 
illegal or vitiated in any manner. 

12. In the result, I find that there is _ 
no substance in this appeal. It is accord- 
ingly dismissed, However, looking to tha 
circumstance of the case, the parties are 
directed to bear their- own costs of this 


appeal, 
Appeal dismissed, 
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Smt. Chanda Devi and another, Ap- 
pellants v. Dr. Tara Pad Sinha and an- 
other, Respondents.. 

Second Appeals Nos, 1964 and 1965 of 
1971, D/- 21-12-1979." 

. (A) T. P. Act (1882), Sec, 111 (g) — 
Forfeiture of tenancy on ground of dis- 
claimer — What constitutes disclaimer 
of title, 


In order to constitute a disclaimer of 
title for purposes of Section 111 (g) there 
must be a direct repudiation of the rela- 
tionship of landlord and tenant and the 
denial must be by clear and unambigu- 
ous words and to the knowledge of land- 
lord. (Para 2) 

In the instant case, to a notice issued 
by plaintiffs-landiords demanding pay- 
ment of arrears of rent and terminating 
tenancy, the defendants-tenant replied 
as follows : : 


C OOO therefore, we are not pre-. 
pared to acknowledge you as the owner 
of the house nor are you entitled, to de- 
mand rent from us or. have the house 
vacated”. There is a further recital 
therein that the plaintiffs had obtained a 
registered sale deed of the house in their 
favour but that had been obtained by 
practising fraud on other co-heirs and 
co-sharers of the property. 

Held: The phraseology of the tenants’ 
notice is. consistent only with a deter- 


"Against judgment of Tej Shanker, Addl 
Civil J.. Jhansi, D/- 12-8-1971. 
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mined resolve on their part not to treat 
plaintiffs as owners | entitled to realise 
rent from them. There cannot be a more 
unequivocal and defiant disclaimer iof 
title of landlord.. The tenants had incurr- 
ed forfeiture of tenancy and S. 111 (g) 
was attracted. : (Para 3) 

(B) T. P. Act- (1882) Ss. 111 (g) and 106 
— Suit for eiectment — Frior notice ter- 
minating tenancy given — Second notice 
expressly mentioning ground of for- 
feiture occasioned by denial of title not 
necessary.— (U. P. Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act (13 of 1972) See. 20 (f).) 

Once the tenancy of lessee has been 
duly terminated by a notice it would ba 
wholly redundant to require a second 
notice to be given to lessee expressly 
mentioning ground of forfeiture occasion- 
ed by denial of title. Case law reviewed, 

. (Para 4) 

Even assuming that a notice expressly 
making allegation of forfeiture of tenancy 
on ground of denial of title is obligatory, 
it has now become redundant in view of 
special provisions contained in the Rent 
Control Act permitting eviction on this 
ground. In the State of U. P., the rights 
of landlords and tenants are at present 
governed by Urban Buildings (Regula- 
tion of Letting, Rent and Eviction) Act 
(13 of 1972) which contains provisions in 
Section 20 (f) permitting eviction of 
tenants on ground of denial of title, 
Hence, eviction can take place if this 
ground is established in a suit for evic- 
tion and mere serving a notice with thaf 
allegation on tenant cannot secure evic- 
tion for the landlord. Even if the lease 
is determined by a forfeiture under the 
T. P. Act the tenant continues to be a 
tenant that is to say, there is no for- 
feiture in the eye of law. The tenant, 
becomes liable to be evicted and for- 
feiture comes -into play only if he has 
incurred liability to be evicted under the 
State Rent Act and not otherwise. The 
State Rent Act being a Special Act over- 
rides general provisions in T. P. Act and 
giving of notice under Sec. 111 (g) of 
T. P.. Act is an exercise in futility. 
Hence landlord’s suit for ejectment could 
not be thrown out on the ground that no 
notice under Section 111 (g) has been 
served on tenants, AIR 1979 SC. 1745, 


Followed. . __ (Paras 6, 7) 
Cases Referred : Chronological Paras 
ATR 1979 SC 1745 5, 6, 7 
AIR 1978 All 376 4 
1975 All LJ 377 : : 4 


Chanda Devi v. Tara Pad Sinha- 


AIR 1959 Pat 562 4 
AIR 1951 Assam 70 4 
AIR 1934 All 103 3 
(1895) ILR 17 All 45 : 4 


S. C. Asthana and R. K. Asthana, for 
Appellants; S. N, Verma, for Respon- 
dents. 


JUDGMENT :— The point which has 
arisen for determination in these appeals 
is as to whether the tenants Sita Ram 
(since dead and his heirs brought on re- 
cord) and Ram Sewak had incurred for- 


feiture of their tenancy and had become 


liable for ejectment under Sec. 111 (g) 
of the Transfer of Property Act, The 
material facts may be briefly stated: 
Dr. Tara Pad Sinha and his wife Smt. 
Savitri Devi brought two suits against 
Sita Ram and Ram Sewak respectively 
with similar allegations. It was stated 
that they were the owners of house 
No. 92 situate in Mohalla Sainyer Gate, 
Jhansi and the defendants aforesaid were 
tenants in a room in the lower portion 
and a room in the first floor of the house 
in question on a monthly rent of Rs. 9/- 


and 11/- respectively. They were 
separately tenants of the two rooms 
since the time of their predeces- 


sors-in-title. At the time of the 
purchase of the house by the present - 
plaintiffs the defendants promised to vay 
rent regularly at the said rate but they 
committed default and hence they were 
served with a notice dated 20th Septem- 
ber, 1966 on 21st September, 1966, They 
did not vacate the house and instead 
sent a reply to the composite notice 
aforesaid, alleging, inter alia, that 
the plaintiffs had no right of ownership 
as the previous owner and all his heirs 
did not execute the sale deed in the. plain- 
tiffs’ favour. The two suits were consoli- 
dated by the trial court and were dis- 
posed of by a common judgment. They 
were decreed in the plaintiff’s favour 
and the defendants filed two separate ap- 
peals. The plaintiffs also filed a cross-ob- 
jection but the lower appellate’ court dis- 
missed both appeal and the cross objec- - 
tion. Aggrieved by the same the defen- 
dants have filed two connected appeals, 
which I find it convenient to dispose of by 
a common judgment. 


2. I have already formulated the 
question which arises for consideration, 
The appellants raised two contentions 
before me. Firstly, it was submitted that 
on a perusal of the reply of the defen- 
dants to the plaintiffs’ notice, it would 
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be apparent that there had been no 
denial of title by the defendants. It is noz 
possible to demur to the proposition 
that in order to constitute a disclaimer 
of title for purposes of Section 111 (g) 
of the Transfer of Property Act there 
must be a direct repudiation of the rela- 
tionship of landlord and tenant, and the 
denial must be by clear and unambigu- 
ous words and to the knowledge of the 
landlord. In the present case the defen- 
dants in their reply dated 10th October, 
1966 to the plaintiffs’ notice a had clearly 
stated — 


_ “Lehaza Hum Aap: Ko Malik Makaan 
Manney. Ko Tayyar Nahi. Na Hi Aap 
Hum Say Karaya Talab Karne Wo 
Makaan Khali Karaney Ke MHaqdar 
Hain.” f 

Translated into English it would mean— 
“therefore, we are not prepared to ac- 
knowledge you as the owner of the 
[house nor are you entitled to demand 
rent from us or have the house vacat- 
ed.” 


3. To my mind, there cannot be a 
more unequivocal and defiant disclaim- 
er of the title of the landlord and this 
was enough to entail forfeiture of 
tenancy of. the defendants. Both the 
. courts have also an appraisal of evidence 
recorded a categorical finding that the 
appellants had knowledge of the transfer 
of the house in the plaintiffs’ favour. In 
fact, it was admitted by Sita Ram ap- 
pellant that he came to know of the 
transfer in favour of the plaintiffs on 
18-9-1966. Still, however, on 10-10-1965 
he and Ram Sewak in their replies to the 
notice made the disclaimer which I have 
extracted above. What is significant is 
further recital in reply to the notice 
that the plaintiffs had obtained a regis- 
tered sale deed of the house in their 
favour but that had been obtained by 
practising fraud on the other co-heirs 
and co-sharers of the property. This aver- 
ment in reply to the plaintiffs’ notics 
leaves no room for doubt that the defen- 
dants -were fully aware of the fact that 
the plaintiffs had become the owners by 
virtue of a registered sale deed. In the 
teeth of such ostensible proof of title 
surely it did not lie in the mouth of the 
tenants to impute fraud and ulterior 
motive to the plaintiffs and hold as (if) it 
were a brief on behalf of the other 
possible claimants to the property. “This 
is far from being a bona fide enauirv in- 
to the real owriership of the property 
or quest of the person to whom the 
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tenants may legally pay rent and dis- 
charge their liability as lessees. Thef 
phraseology of their reply to the notice 
is consistent only with a determined re- 
solve on their part not to treat the plain- 
tiffs as the owners entitled to realise 
rent from them. This is wholly beyond 
the province of a lessee and amounts to 
unabashed disclaimer of the landlord's 
title. The facts in. AIR 1934 All 103 - 
(Madho Lal v. Lal Bahadur Singh) were 
more or less similar. A rent suit was 
brought by the landlord and therein the 
tenant contended that the plaintiff was 
not the landlord and he was nobody’s 
tenant. It was held that this amounted to 
disclaimer of the landlord’s title and he 
was entitled to eject the tenant. I have, 
therefore, no hesitation in coming to the 
conclusion thet the appellants had in- 
curred forfeiture of tenancy and the nro- 
visions of Section 111 (g) of the Transfer 
of Property Act were fully attracted by 


‘the facts of the present case, 


4. The second ground urged on behalf 
of the appellants was that at all events. 
the plaintiffs had failed to serve a notice 
on the.appellants stating the ground of 
forfeiture of tenancy arising from “he 
denial of title as a reason for termina- 
tion of their tenancies and in the ab- 
sence of such notice the penalty con- 


_ templated by Section 111 (g) could not be 


visited upon them. Reliance was placed 
en a decision of Mehrotra, J., in AIR 1978 
All 376 (Gyasi Ram v. Ram Chandra) 
wherein it was observed in Para- 
graph 25— “in view of this provision 
about a notice which has to be given 
prior to the institution of the notice and 
which must be based on the existence of 
one of the three conditions which have 
been enumerated in sub-cls. (i), (ii) and 
(iii) of clause (g) of See. 111. J cannot see 
how a plaintiff can take advantage of the 
said provision by a denial of title which 
is made for the first time by the defen- 
dant during the pendency of the suit.” 
These observations do not. amount to say- 
ing that the allegation in the notice 
which terminates the tenancy must be. 
that the lessee had forfeited his tenancy 
on account of denial of title In my 
opinion the implication of the above ob- 
servation was only this that the tenancy 
must be determined by a notice prior to 
the institution of a suit for ejectment on. 
the plea of Section 111 (g). If the con- , 
trary proposition can be read into that. 


paragraph, I only respectfully say that 
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it was obiter. The point which-had "arisen: 
for ‘decision in Gyasi~Ram’s case was 
only as to’ whether ‘the ‘denial of tenancy 
_ preceded the institution of shesuit or not 
and since in that case the disclaimer had 
come for. the first time in the written 
statement, it was ruled that the requiré- 
ments of Section 111 (g) were not satis- 


* fied: In fact, the last sentence of. cl. (2). 


of Section 111 of the Transfer of-Pro- 
perty Act, which is.the foundation of the 
whole edifice of- the appellants’ argu- 
ment, itself does not say that the ground 
for forfeiture of the tenancy on account 


of the denial of title must be made the ` 


basis of the notice. It merely provides 
that the intention to determine the lease 
i.e. not to continue the tanancy of. the 
tenant must be communicated to the 
lessee by actually determining his 
tenancy by a notice. The underlying 
principle is obvious. If the tenancy is not 
‘terminated it would not be possible to 
evict the lessee. After all. where the 
forfeiture is incurred by reason of an 
act or omission on the part of the 
lessee, the lessor has an option to take 
advantage of it.or to waive it. Hence. he 
must . so act evidencing - his - inten- 
tion to determine the lease and once the 
-notice has been. served. terminating the 
tenancy ‘simpliciter’, there is no impedi- ` 
ment left for the lessor in instituting a 
suit. for ejectment on the plea of. Sec-, 
tion 111 (g). To retain the tenancy and 
yet sue for ejectment on. the basis of dis- 
claimer of title would be a contradiction 
in terms. This is the only object of giving 
notice: as contemplated by ‘the -last 
‘sentence of clause (g) of Section.111 of 
the Transfer of Property Act. It would 
be erroneous to read anything more in- 
to that provision. That is whv series of 
judicial decisions have taken the view 
that if the tenancy already stands deter- 
mined, there is no question of giving a 
further notice. In fact in, (1895) ILR 17 
“All 45 (Baidari Begum v: Nathu).a Divi- 
sion Bench held — “in a suit by a land- 
lord for ejectment of a tenant, no notice 
of determination of tenancy. under Séc- 
tion 106 of Act No, IV of 1882. is neces- 
sary where the defendant has, prior to 
the suit being brought. denied the plain- 
tiff’s title as landlord and that there was 
any contract of tenancy between them.” 


That decision was followed in AIR 1959 : 


Pat 562 (Gajadhar v. Khas Mahatadih 


Colliery Co.). and: it was observed— For 
- 1980 .All./18 .. 
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` tenancy ‘is 


‘suit denied the . 


-the lessee continues to. be a 
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a- suit by a-landlord for ejectment of a 
tenant, no notice of . determination ‘of - 
necessary where the defen- 
dant has, prior to. the. institution -of the 
plaintiff's title as land- 
lord: and that there was any. contract of 
tenancy between them.” In AIR. 1951. 
Assam, 70 - (Ratneswar v. ` Mangoli 
Chutiani) it was held— “in amy case, in 


‘view of the written statement of the de- 


fendant denying the landlord's title, the 
defendant would not be entitled to a 
notice to quit.” Even without going to 
that length, it would suffice to say that 
once the tenancy of the lessee has. been 
duly terminated by a notice, it would be 
wholly redundant to require a second 
notice to be given to the lessee expressly’ 
mentioning the ground of forfeiture oc- 
casioned by denial of title. The point 
arose in the case of Hari Ram v. Raja 
Ram, 1975 All LJ 377, where the tenancy 
of the lessee Smt Sartaji had been 
terminated by serving a notice to quit 
under Section 106 of the Transfer’ of 
Property Act. Though the ground of for- . 
feiture of tenancy had not been men- , 

tioned in that notice for the simple 
reason that the allegation of denial of 
title. had come for the first time in reply 
to the plaintiff’s notice, yet it was held 
that once the tenancy had been termi-. 
nated, the contractual status of Smt. 
Sartaji came to.an end and there was no 
question of giving a second notice. As ob- 
served by Hari Swarup, J.— 


`- “As no fresh contractual tenancy came 
into existence after the tenancy of Smt. 
Sartaji was terminated, the auestion of 
serving a notice under Section 106 of. the 
Transfer of. Property Act on the appel- 
lant or of terminating his tenancy in any 
other manner -prescribed under Sec- 
tion 111 of the Transfer of a A Act 
did not arise.” 


5. The legal position, however, > is 
now clinched by another aspect. of the 
case on which my attention has been- 
drawn to a recent ruling of the Supreme 
Court reported in AIR 1979 SC 1745 
(V. Dhanapal Chettiar v. Yesodai Ammal). 
It takes note of the impact of the Rent 
Control Acts enacted in various States 
on the legal rights of the lessees. The ef-- 
fect of the State Rent Acts is that after 
termination of the. contractual tenancy 
statutory 
tenant and, the landlord ‘remains a land-: 
lord. The tenancy. ecuay terminates on 
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the happening of the event provided for 
by the Rent Act. As observed by 
Untwalia, J. in the case of V. Dhanapal 
Chettiar (supra) in paragraph 9 of the 
Reports — “It will bear repetition to say 
that under the Transfer of Property Act 
in order to entitle the landlord to re- 
cover possession determination of : the 
lease is necessary as during its conti- 
nuance he could not recover possession, 
while under the State Rent Act the land- 
lord becomes entitled to recover posses- 
sion only on the fulfilment of the rigour 
of law provided- therein, otherwise noi. 
He cannot recover possession merely by 
determination of tenancy. Nor can he be 
‘stopped from doing so ‘on the ground 
that he has not terminated the contrac- 
tual tenancy.” 


6. In view of this protection from 
eviction enjoyed by, tenants under the 
Rent Acts, giving of a notice of termina- 
tion of tenancy serves no useful purpose. 
That is why the ultimate conclusion was 
categorically stated: by the. Supreme 
Court in Dhanapal’s case in these words— 

"That determination of a lease in ac- 
cordance: with the Transfer of Property 
Act is unnecessary: and a mere surplusage 
because the landlord cannot get evicticn 
of the tenant even after such determina- 
tion. The tenant continues to be so even 


thereafter. That being so, making out a- 


ease under the Rent Act for eviction of 
the tenant by itself is sufficient and it is 
not obligatory to found the proceeding on 
the basis‘of the determination of the 
lease by issue of notice in accordance 
with Section 106 of me Transfer of Pi 
perty Act.” 


7. It follows from “the rule: of ‘law 
enunciated above that even assuming 
that a notice expressly making the allega- 
tion of forfeiture of tenancy on the 
ground of denial of title is obligatory, it 
has now become. redundant in view of 
the special provisions contained in the 
Rent Control Act permitting eviction on 
this ground. Thus, for instance, S. 20,.{f) 
of the Urban Buildings Act (Ù. P. 
Act XIII of 1972) permits eviction on the 
ground of denial of title. Hence, evic- 
tion can take place if this ground is 
established in a suit for eviction and 
mere serving a notice with that allega- 
tion on the tenant. cannot secure evic- 
tion for the landlord. As observed by. 
Untwalia, J. in Dhanapal’s case, . (AIR 
1979 SC 1745)— “even if the lease is 
determined by a forfeiture under the 
Transfer of Property Act the tenant con- 
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tinues to be a tenant, that is to say, there 
is no forfeiture. in the eye of the law. 
The tenant becomes . liable to be evicted 
and forfeiture comes into play.only if 
he has incurred the liability to be evict- 
ed under the State Rent Act, not other- 
wise.” In yet another important passage 
in the same case the direct bearing of 
the State Rent Act.on S, 111 © was thus 
explained— 


“Section 111 deals with the’ question of 
determination of a lease, and in various 
clauses (a) to (h) methods of determina- 
tion of a lease of immoveable property 
are provided. Clause (g) deals with the 
forfeiture of lease under certain cir- 
cumstances and at the end are added the 
words “and in any of these cases the 
lessor or his transferee gives notice in 
writing to the lessee of his intention to 
determine the lease.” The notice spoken 
of in clause (g) is a different kind of 
notice and even without the State Rent 
Act different views have been expressed 
as to whether such a notice in all cases 
is necessary or not. We only observe here 
that when the State Rent Acts provide 
under what circumstances and on what 
grounds a tenant can be evicted, it does 
provide that a tenant forfeits his right 
to continue in occupation of the pro- 
perty ‘and makes himself liable to be 
evicted on fulfilment of those condi- 
tions.” 


‘8. In view of the law laid down by 


‘Supreme Court the contention of the ap- 


pellants that the plaintiff’s suit for. evic- 
tion was bad for want of notice under 
Section 111 (g) of the Transfer of Pro- 
perty Act is completely devoid of force 
and must be repelled. I think the above 
principles conclude the present case in 
favour of the plaintiffs. In the State: of 
Uttar Pradesh the rights of, landlords 
and tenants are at present governed by 
U. P. Act XIII of 1972 which contains the 
provisions of Section 20 (f) to which I 
have already adverted, permitting evic- 
tion of tenants on the ground of denial of 
title. Similar provision was contained in 
Section 3 of U. P. Act III of 1947 which 
was replaced by the present Act. This 
position is not disputed. Since the evic- 
tion of the defendants in the case in hand 
could be brought about only on proof ‘of 
the events contemplated by these Rent 
Acts, which being Special Acts shall over- 
ride the general provisions of the Trans- 
fer. of Property Act, giving of a notice 
under Section 111 (g) of the Transfer of 
Property Act would bė a mere surplusage 
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and an exercise in futility. Hence, the 
plaintiffs’ suit could not 5e. thrown out 
on the ground that no notice under Sec- 
tion 111 (g) had been served on. the 
tenants. 


9. In the result, these appeals fail and. 
are dismissed with ‘costs. : 
_ Appeals dismissed. 
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’ FULL BENCH é 
SATISH CHANDRA, C. J.. K. N. SETH 
` ANDKE. C. AGARWAL, JJ. 
Kapoor Chand Jain, Petitioner v. Dis- 
ne Judge, Mathura and others, Respon- 
ents, 


Civil Misc. Writ Petn. No. 1814 of 1978, 
D/- 14-4-1980. 


U. P. Urban ‘Buildings (Regulation of 
Letting, Rent and Eviction) Act (13 of 
1972), S. 12 (3-A) — Deemed vacancy of 
building — Transferred employee should 
be allotted any. accommodation before 
sub~sec. (3-A) can operate — No residen- 
tial accommodation allotted or provided 
by employer till 30th Tune following 
date of transfer — Vacancy will not be 
deemed to have arisen, 1978 Ali Rent Cas 
199, Overruled. . 9 = 


Sub-section (3-A) will cause a vacancy 
to arise only if both the events, namely, 
the occurrence of thirtieth June as well 
as the allotment or provision by the em- 


ployer of: a residential accommodation 
have happened after the date of. .the 
transfer order. ` ` (Para 13) 


If till thirtieth June following the date 
of transfer no residential accommodation 
is allotted or provided by the employer 
the vacancy will not be deemed to have 
arisen notwithstanding that the tenant 
may have been able to.obtain some ac- 
commodation: for his own residence pri- 
vately. f (Para 9) 


If a tenant on being transferred takes 
up residence tn the place te which he has 
been transferred along with members of 
his family his case may b2 covered’: by 
clause (c) of - ` sub-section (1) and the 
vacancy may arise: 'In that case recourse 
may not be necessary to sub-sec, (3-A). 

(Para 10) 

But, sub-sec. (3-A) will apply if a re- 
sidential accommodation has been allot- 
ted -or provided and thirtieth June fol- 
lowing the date of order of transfer or 
from the date of the allotment has also 
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gone by. 1978 All Ben Cas 199, Over- 
ruled. : (Para 11) 
Cases Referred : Chronological Paras 
1978. All Rent Cas 199 1, 2, 5, 6, 13, 
14, 15 
'G. N. Sharma, for Petitioner; S. K. 
Varma, -for Respondent... 
SATISH CHANDRA, C. J.:— Finding 
himself unable to agree with the’ deci- 


sion in Deep Chandra Pant v. III Addl. 
District: Judge, Nainital (1978 All Rent 
Cas 199), a learned single Judge refer- 
red “this. question’ (without framing the 
question) and the case for decision by a 
larger Bench. -That is“how the matter 
has come ‘before this Full Bench. 

2. Deep Chandra’s case interpreted 
sub-section (3-A) of Section 12 of the 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act, 1972 
(heréinafter called the ‘Rent Act’). Sub- 
Section: (3-A) of ‘Section 12 of the Rent 
Act provided for the occurrence’ of 
vacancy when a Government servant ' is 
transferred. Sub-section (3-A) was added 
‘to the Act by the Amending Act No. 28 
of 1976 with effect from July 5, 1976. 
Before the introduction of sub-sec. (3-A) 
Section 12 of Rent Act provided for 
deemed vacancy of buildings in certain 
cases. A residential building was deem- 
ed to be vacant, i.e., a.landlord or. ten- 
ant of a building shall be deemed to have 
ceased to occupy a building, if he as. well 
as the members of his family have taken 
‘up residence, not being temporary resi- 
dence, elsewhere; vide clause (c) of sub- 
section (i). Sub-section (3) of Section 12 
provided for another instance of vacancy 
of a residential building. Under it, if the 
tenant or any member of his family 
builds or othérwise acquires in a vacant 
state or gets vacated a residential build- 
ing in the same city, municipality, noti- 
fied area or town area in which the 
building under tenancy is situate, he shall 
‘be deemed to have ceased to occupy the 
building under his tenancy. The effect of 
such deemed vacancy is that it is open 
for allotment to any other person as 
tenant or liable to be released in favour 
of the landlord. 


3. Under clause © (c) ‘of sab section (1) 
vacancy is deemed to arise when the 
tenant as well as members of his family 
take up residence elsewhere. This clause 
did not apply where either the tenant 
or members of his family continue: to 
reside in the building under tenancy. It 
happened that government servants on` 
being transferred from one place to an- 
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other, continued to retain their: 


though they- shifted their own residence 


to the -place-where they have been trans- . 
ferred. Such a situation was ‘not cover-. 


ed by. clause (c) of. sub-section (1). To 
remedy this situation the legislature adc- 
ed sub-section (3-A) to. Section 12. it 
- provided: — ‘ 
“(3-A). If the’ tenant of- a residential 
building holding aà transferable post 
under any Government or local author- 
ity or a public sector corporation or un- 


>- der any other employer has been trans- 


ferred to some other city, municipality, 
notified area or town area, then such ten- 
ant shall be deemed to have ceased to 
` occupy such building with effect from 
the thirtieth day of June following the 
‘date of such transfer . or 
‘the date of allotment to him of any 
residential accommodation (whether any 
accommodation be allotted under this 
Act or any official accommodation is pro- 
vided by the employer) in the city, mu- 
‘nicipality, notified area or town area lo 
which he has been so transferred which- 
ever is later.” 

.4. This provision appie where (a). a 
person is a tenant of residential building, 
(b) the tenant holds a transferable pcst 
in any Government or ‘local authority or 
a public sector corporation or under any 
other employer, (c) he has been transfer- 
red to some other city, municipality, 
notified area or town area, then such 


tenant is deemed to cease to occupy such . 


building, with effect from 

(a) thirtieth day of June following the 
date of transfer, or l 

(b) from the date of allotment to him 
of any residential accommodation either 
under the Act or any official accommoda- 
tion by the employer, i 
whichever is later; 
.5. This provision came up for coni- 
deration in Deep Chandra’s case (1978 All 


Rent Cas 199). The question was whether, 


vacancy will. be deemed to have arisen 
even if no accommodation has been allot- 
ted. In that case I observed:— 

“It has been submitted that there was 
no evidence that the petitioner had been 
allotted any accommodation either under 
the Rent Control Act or a Government 
‘accommodation at Almora. It is not ne- 
cessary that the transferred 
should be..allotted any accommodation 
before sub-section (3-A) can operate. The 
order of transfer itself brings . in Sec- 
tion 12 (3-A). It operates from the thirti- 
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family . 
members in the building-under tenancy - 


-date of allotment of the residential. 
‘commodation if it happens 
‘the thirtieth day- of June following the 


from. 


' he has 


employée - 
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eth day of June following- -the date `’ 


-of such transfer. The ‘alternative;. namely 


the. allotment of any résidential: accom- - 
modation is in addition to the. order’ of: . 
transfer.. If a residential accommodation 
is allotted subsequent.to June 30th fol- 
lowing the date. of the transfer -order, 
then the transferred. employee gets a- 


- further benefit inasmuch as. the vacancy . 


will be deemed to. have occurred on: the 
ac- 
. to be after 


date of transfer. The allotment of. resi- 
dential accommodation is not- a condition 
precedent to the applicability of sub-sec- 
tion (3-A).” 

6. On further reflection, I feel that 
the view expressed in Deep Chandra’s 
case (1978 All Rent Cas 199) was not 
quite correct. 

7. The transfer orden: is the beginning 
of sequence of events which ultimately 
culminate in the creation of a vacancy. 
‘The othér event on which emphasis has 


‘been laid by the legislature is the occur- 
rence of ‘thirtieth day of June after the 


transfer order or allotment: to him of 
any residential accommodation. Of: these -- 
two- events, the one which occurs later, 
gives rise . to the fictional creation of 
vacancy. 


8. After the arie ‘of ivenaten the - 


_tenant should have been allotted a resi- 


dential accommodation. If this event has 
happened the vacancy: will come into 
existence with effect from the thirtieth © 
day of June following both the date. of 
transfer as well as the. date of allotment - 


_ of the residential accommodation. 


9. J£ till thirtieth June following the 
date of transfer no residential accommo- 
dation is allotted or provided by the em- 
ployer the vacancy will not be deemed 


‘to have arisen.. notwithstanding that the 
‘tenant may. havé been able to obtain 


‘some accommodation for his own resi- 
dence privately. : 
10 If a tenant on being transferred 


takes up residence in the place to which 
been transferred along with 
members of his family his case may be 
covered by clause (c) of sub-section (1) 
and the vacancy may arise. In that case 
recourse may nor be necessary ` to súb-l 


‘section (3-A). 


11. But, sub-section (3-A) will apply 
if a residential accommodation has been 
allotted or provided and thirtieth June 
following the date of order of transfer or 
from the date of the allotment has also! - 
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gone by. If-the three events, namely; a 
transfer ‘order, an alloment' order: (or: 
provision by the -empleyer) and thè 
thirtieth June following them -have òc- 
curred, the tenant will be deemed -to 
have ceased to. occupy his t-nan’ed 
building, no matter whether. he or 
member of his family continue to reside 
in it. But a tenant covered by -sub-sec- 


tion (3-A) of Section 12 has.been given.. 


the locus paenitentiae to continue to keep. 
both the accommodations till the- follow- 
ing thirtieth June 
accommodation has been allotted.or pro- 
vided to him prior to thirtieth June. 


12. It is common knowledge that bulk ` 


of transfers of Government servants, 
etc. take place annually. The -annual 
transfer usually takes place in the 


months of May and June'so that the 
education of the children may not suffer 
because the normal educétional: ‘session 


ends in June. Keeping in view the gene- - 


ral situation that after transfer it takes 
some months before the person is able 
to get a residential accommodation allot- 
ted or provided to him by the employer, 
the legislature appears to have thought 
it proper to allow sufficient time to such 
‘a tenant. That is why it appears that the 
‘latter of the two events, namely, the 
allotment or the occurrence of thirtieth 
-June has been specifically mentioned by 
using the phrase ‘whichever is later’ for 
‘the accrual of the fictional vacancy. 

13. In my opinion, sub-section (3-A) 
will cause a vacancy to arise only if both 
the events, namely, the occurrence . of 
thirtieth June as well as the allotment 
or provision by the empleyer of a resi- 
‘|dential accommodation -have happened 
after. the date of the transfer order. 
Deep Chandra’s case (1978. All Rent Cas 
199) was not correctly decided. 

14. On facts, the position is that the 
- petitioner K. C. Jain was a landlord of 
the house situate in -Mathura. Respon- 


dent Karan Singh was an employee in. 


_the Roadways of the Government. He 
was allotted this house in 1970. He occu- 
Pied it as a tenant. In December, 1976, 
he was transferred to Meerut. On July 
1, 1977, the landlord applied for release 
of the house at Mathura. The respon- 
dent-tenant objected. He pleaded that he 
has not been .allotted any residential ac- 
` commodation at Meerut nor have his 
employers provided him any residential 
accommodation at Meerut, his family 


` members were stil] residing at ‘Mathura. . 
EX/PX/C435/80/K ND/SNV. 


The Rent .Control ‘Officer upheld the ob- 


a ‘Aziz Fatima vV.“ 


Vacant. 


.seen,. that decision did not lay 
even if.a residential . 


\ 
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jection and~held that the house at Ma- 
thura .cannot be-deemed to have fallen 
The, landlord’s application . was 
dismissed. This finding and order -were 
confirmed in revision by «the District 


-~ Judge. Aggrieved, the landlord has come 
any . 


to this Court under Article 226 of the 
Constitutiom: `` 
‘15. On behalf of the landlord, reli- 


ance was placed .upon Deep Chandra’s . 
case, 1978 All Rent Cas'199. As already 
down the 
correct law. I hence find no merit in the 
writ petition which is accordingly. dis- 
missed with costs. . 
K. N. SETH, J.:— I agree. E 
K. C. AGARWAL, -J.:—- I also agree. 
. Petition, dismissed. 
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© K. C AGARWAL, J. 
Smt. Aziz Fatima, Applicant v. Munshi 
Khan, Respondent. 


Second Appeal - Nc. 2415 of 1970; D/- 
9-4-1980.* 
(A) Civil P. C. (1909), GQ. 2, R. 2 — 


Cause of action — Meaning of. 


The expression “cause of action” means 
the “cause of action” for which the suit 


. was brought. In order that the “cause of 


action” in two suits could be the same, 
it. was ‘necessary that the facts which 
entitled the plaintiff to the right claimed 


~ must not only be the same, ‘but also that 


the infringement of his rights at the 
hands of the defendant must have arisen, 
in substance, out of the same transac- 
tion. The resulting test would be -whe- 
ther, in’ fact, the subsequent suit . was 
founded on a “cause of action” distinct 
from that which was the foundation of 
the former suit. (Para 4) 

(B) Civil P. C. (1908), o. 2 R 2— 
Bar of — Applicability — Suit for mesne 
profits in Small Cause Court — Court 
not having jurisdiction to try suit for 
possession — Another suit for possession 
in competent court — No barred by 


. O. 2, R. 2. 


Where the prior suit for mesne. pro- 
fits was filed against a licensee by a li- 
censor, in Small Cause Court and there- 
after another suit for possession was fil- 
ed in another court having jurisdiction 
to entertain the suit, the second suit 


*Against judgment and decree of R. N. 
Sinha; Addl. Civil J., Aligarh,- Be 20- 8- 
1970. 
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would not be barred under O. 2, R. 2 
When the Small. Cause Court, earlier 
Court had no jurisdiction to try the suit 
for possession. AIR 1977 SC 1466, Rel. 
on. (Para 9A) 


Cases Referred : Chronological Paras 


AIR 1977 SC 1466: 1977 Lab IC 697 
AIR 1977 All 211 (FB) 

AIR 1940 Pc 70 

AIR 1940 All 524: 1940 All LJ 127 
(1885), 15 Ind App 106: ILR 15 Cal 800 

(PC) 9A 

V. K. Gupta, for Applicant; R. P. Goel 
and K. B. Garg, for Respondent. 

JUDGMENT:— This is a plaintiff's ap- 
peal arising out of a'‘suit for possession 
over a shop situate in Qila, district Ali- 
garh. The petitioner was the owner ci 
the disputed shop. On being requested by 
the defendant for giving the shop tempc- 
rarily, the plaintiff inducted the defen- 
dant into possession of the shop as a 
licensee. The defendant was asked to 
vacate the shop after three months in 
August 1963, but the defendant did -not 
do so. Consequently, the plaintiff gave 
him a notice dated 5-11-1963 revoking 
the licence. The defendant did not pay 
any heed to the notice and. continued. in 
possession of the shop. Consequently, 
the plaintiff filed Suit No. 238 of 1967 in 
the court of Judge Small Causes, Aligarh 
' for recovery of mesne profits from tha 
defendant. The suit was contested by the 
defendant on the ground that he was 
not a licensee, but was a tenant. On 11-8- 
1967 the suit was decreed for compensa- 
tion with effect from 1-8-1963 up to 31-3- 
1967. The defendant filed a revision 
against the said judgment. The revision 
was rejected. Thereafter, the plaintif 
brought the suit giving rise to the prz- 
sent appeal for recovery. of possession on 
the allegation that since “the defendant 
was his licencee he was liable to be dis- 
possessed. The plaintiff also claimed 
mesne profits for the period which was 
not the subject-matter of décision of the 
earlier suit. — 

2. The defendant denied that he was 
a licensee of the shop and pleaded that 
he was a tenant. He further asserted 
that the present suit was barred by O. TI, 
R. 2 of Code of Civil Procedure. The 
trial court decreed the suit for recovery 
and possession as well as for mesne . pro- 
fits. Being aggrieved, the defendant went 
up in appeal. In the appeal, the only 
point pressed before the appellate court 
was about the bar of O. TI, R. 2, Civil 
P. C. On this point the findings of the 


op ergy 
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learned Munsif went in favour of the 

` plaintiff and against the defendant. The 
lower appellate court was, however, of 
the view that since the suit for ` posses- 
sion arose from the same cause of action 
on which the suit for recovery of dam- 
ages and mesne profits had been filed, 
the present suit: was barred by ` O. II, 
R. 2, Civil P. C.: Taking a contrary view 
about the ‘application of O. Il, R. 2; Civil 
P. C. the lower appellate court dismissed 
the suit. Being aggrieved, the plaintiff 
filed the present appeal, 


3. The only question that is riea 
to be decided in this appeal is about the 
bar of O. II, R. 2, -Civil P.. C. O. II, R. 2, 
Civil P. C. is based on the principle that 
the defendant could not be vexed twice 
for the same cause. This rule is directed 
to suppress the twin evils, i.e., splitting 
up of claims and splitting of 'remiedies. 
The rule. therefore; does not prohibit if 
a s€cond suit is based on's distinct and 
pga cause oj action.. 


, The expression “cause of action” 
ien the “cause of action” for which 
the suit. was brought. In order that the 
“cause of action” in two suits could, be 
the same, it was ‘necessary that the facts 
‘which entitled the plaintiff to the right 
claimed must not only be the same, but 
also that the infringement of his rights 
at the hands of the defendant must have 
arisen, in substance, out of the same 
transaction. The resulting test would be 
whether, in fact, the subsequent suit was 
founded on a “cause of action” distinct 
from that which was the foundation of 
the former suit. 


5. There is a conflict of opinion 
amongst the various High Courts on the 
question whether a suit for possession by 
a landlord, after termination of tenancy 
of a tenant, was barred if he had al- 
ready filed a suit for mesne profits. In 
Sardar Balbir Sirigh v. Atma Ram Sri- 
vastava (AIR 1977 All 211), the Full 
Bench of this "Court was called upon to 
consider the aforesaid question. In that 
case the plaintiff-landlord ` determined 
the tenancy, of ‘the defendant. On his 
failure to vacate, the landlord instituted 
the suit against the tenant for arrears of 
rent ‘and mesne profits and expressly re- 
served his right to file a suit for eject- 
ment subsequently. For this purpose he 


had obtained leave of the court also. 
During the pendency of this suit the 
plaintiff brought another suit for eject- 


ment of the defendant and for recovery 
of mesne profits which arose subsequent 
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to the filing of the first suit. The ques- 


tion before the Full Bench was whether. 


the second suit,.was maintainable having 


regard to O. II, R. 2, C.P.C. The . Full 


Bench answered the ‘question in. the- af- 
firmative and: held that the second - 
was barred. But, as in the said case leave 
of the court had been obtained by the 
plaintiff-landlord in. the ‘first suit which 
had been brought against - the tenant- 
defendant, the Court held that O. II, R. 2 
Civil P. C. did not apply to the same. 

6. Sri R. P. Goel, learned counsel for 
the defendant, then. strenuously relied 


on another decision of.this court re-. 


ported in Saghir Hassan..v. Tayab Hasan. 
(AIR 1940 All 524). Learred counsel- ap- 
pearing for the plaintiff, however, urged 
that since in Balbir’s case (supra). the 
plaintiff had sought leave in the first, suit, 
the provision of O. II, R. 2, Civil P. C. 
did not apply. The counsel urged — that 


since the Full -Bench held that on ac-. 


count of having obtained the leave, O. II, 


R. 2, Civil P. C. did not apply, the . ob- , 


servations made by the Full Bench on 
the bar of O. II, R. 2, Civil P. C. were 
obiter. Their Lordships constituting the 
Full Bench, according to .the learned 
counsel for the plaintiff,- were not called 
upon to decide the controversy - relating 
to the application of O. I, R. 2, Civil 
P. C. to a case of filing a suit for mesne 
profits and ‘thereafter another suit for 
possession. 

7. At this place, I consider it appro- 
priate to point out the amendment made 
in O. II, R. 2, Civil P. C. by P. V. Act 
No. 57 of 1976. By this amendment of the 
U. P. State added the following ERE 
nation; — 

“For the purposes of this rule a claim 
for ejectment of the defendant from im- 
movable property let out to him and: a 
claim for money due from him on ac- 
count of rent or compensation for use 
and occupation of that praperty shall be 
deemed to be claims in respect ‘of dis- 
tinct causes of action.” 


However, the controversy involved be~’ 
fore me is different. In the: case at hand, 
the plaintiff claimed himself’ to be a 
licensor and the defendant a licensee, 
There is a difference between a lease and, 
are well- 


a licence. Those distinctions 
settled and need not ‘be dealt with in this 
judgment. The chief distinction is that 
a licence does not create any interest in 
the property to. which it relates whereas 


an interest. is created in .the property, 


leased. However, on account of the pecu- 


liar facts of the present case, I am abe. 
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suit. 
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solved of the duty.to go into this vexed 
question. In-the present case, the peculiar 
feature :which jis.required to be noted is 
that the.- earlier suit for recovery of com- 


. pensation , had been filed. by the plaintiff 
against the defendant in Small Causes: 


Court. The plaintiff could not seek the 
relief of possession in that suit as a Small 
Causes Court has no jurisdiction to 
entertain such a suit. The question that 
was required to be considered was whe- 
ther the bar of O. I, R. 2, Civil P. C. 
even applied. to a case like the present. 
The position. appears to be that ©. II, 
R.. 2, Civil P. C. would not apply unless 
the court, who tried the former suit, had 
jurisdiction to try the claim omitted by 
the plaintiff.. 

8. In Jagat Singh - V. Sangat Singh 
(AIR 1940 PC 70) this controversy came 
up for consideration. The Privy Council 
held that since the earlier court , where 
the suit had been filed had no jurisdic- 
tion to entertain the later suit, O. II, 
R. 2, Civil P. C. could not apply. In P 
case the first suit had been filed- 
Peshawar whereas the second suit ae 
instituted in the court of Subordinate 
Judge Lyallpur.. The question arose in the 
second suit about the bar of O. II, R. 2, 
Civil P. C. The bar was upheld by the 
High Court, but the Privy Council did 
not approve of it and reversed its decree 
on the basis that since the suit in res- 
pect of the properties situated . at ao 
pur could not lie in Peshawar, O. II, R 


` Civil P. C. did not apply. 


8. In the State of Madhya Pradesh .v. 
State of Maharashtra (AIR 1977 SC 
1466) the Supreme Court was also called 
upon to consider the scope of O. II, R 2, 
C.P.C. 

9-A. . The relevant observations are to 
be founå in paragraph 25:— 

“The contention of Madhya, Pradesh 
cannot be accepted. The plaintiff will be 
barred under O. 2, R. 2. Civil P. C. only 
when he omits to sue for or relinquishes 
the claim in a suit with knowledge that 
he has a right to sue for that relief. It 
will not be correct to say that while the 
decision of. the. Judicial Committee 
in Lall’s case (supra): was ‘holding. the 
field the plaintiff could be said to know 
that :he was yet entitled to make a claim 
for arrears of salary. On the . contrary, 
it will be correct to say that he „knew 
that he was not entitled to make such a 
claim. If at the date of the former suit 
the plaintiff is ‘not’ aware of the right on 
which he insists in the latter suit >the 
plaintiff cannot be said to be disentitled 


A 
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son is that, at the date of the former 
suit the plaintiff is not aware of the right 
‘on which he insists in the subsequent 


suit, “A right which a litigant does not . 
. know that he possesses or a right which: 


is not in existence at the time of the first 
suit can hardly be regarded as a “por- 
tion of his claim”, within the meaning 
“ of O. 2, R. 2, Civil P. C. See Amant 
' Bibee v. Imdad Husain, (1885) 15 Ind App 
- 106 -at p: 112 (PC). The crux of the mat- 
ter is presence or lack of awareness of 
the right at the time of first suit.” 
To me it appears that the ratio of the 
said case applies. to the present case ‘as 
well, The earlier suit ` was a suit filec 
before the Judge Small Causes Court 
‘simply for recovery of compensation. 
+The Small Causes Court had no jurisdic- 
‘tion to pass arty decree for 
‘Consequently, omission to sue for pos- 
session could not operate as a bar. The 
bar could be applied only when the earl- 
ier court had jurisdiction to give 
a relief to the plaintiff. in respect of the 
same, An analogy may be taken to illus- 
_{trate the point further. Supposing the 
prior suit is filed in a revenue court and 
latter suit is in a civil court in respect 
of a claim not triable by a revenue court, 
the latter suit would not be barred un- 
Jder O.. If, R: 2, Civil P. C. 

10. For the reasons given above, 1 
find that the judgment of the lower ap- 
pellate court is erroneous and is liable 
to be set aside. ; 

11. In the result, the appeal succeeds 





and is allowed, The judgment and decree ` 


of the lower. appellate court are set 
‘aside and’ that of the trial court restored 
with costs. 

` Appeal allowed. 
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Shiv Dutt Singh, Appellant v. Ram 
Dass, Respondent. - ; 
Second Appeal No. 1599 ` of 1971, ` Dj- 


13-2-1980.* 
-T. P. Act (1882), S. 106 — Evidence Aci 
(1872), S. 114 — General Clauses Act 


(1897), S. 27 — Notice to quit — Service: 


received back ' with 
Presumption 


by Post —- Notice 
endorsement’ of refusal — 


of service arises — Presumption how re-. 


: buttable. 


‘Against decree of G. S..N. Tripathi, 1st 
Addi. Civil J.. Meerut, Dl- 27-4-1971. 
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Shiv Dutt Singh v: Räm, Dase ane 


` to the relief in the latter suit. The rea- — 


possession. 


. Cases . Referred: 


- fendant-respondent 


Where a notice tó quit sent by rgister-` 
ed post- was received back with endorse- - 
ment of refusal, presumption of its ser- - 
vice was raised under S. 114 of the Evi- 
dence Act and-S. 27 of the General 
Clauses Act, The presumption will be > 
rebutted by the defendant's (addressee's) ' 
statement on oath that the postman never 
came to him with notice nor he refused 


‘to accept it. A statement on oath of a. 
party to the proceeding is a piece of | ` 


oral evidence like statement of any other 
witness and there is no rule of law that’. 
such a statement should not be accepted ` 
merely because it is made by-a person 
who is interested in the proceeding nor 
is there any requirement of law that the 
statement on oath by a party to the pro- 
ceedings must always be corroborated 


‘by an independent evidente before it 


could be accepted by Court of law. The 
defendant’ could not examine the post- 
man as he would never depose against 
his own endorsement and more so if it 
was done to oblige the plaintiff. The de- 
fendant could not have produced’ any - 
other witness as that would have been. 
stamped as got-up evidence. Therefore 
the presumption of service could be re- — 
butted by the solitary statement of ne 
party. AIR 1976 Delhi 111, Rel. on.- - 

; (Paras: 10, 19 


‘Chronological Paras 


AIR 1976 SC 869 9 
AIR 1976 Delhi 111 10 
AIR 1968 Bom 387 8 


Radha Krishna, for Appellant. 


JUDGMENT:— This is a plaintiff's ap- 
peal against the - judgment and decree 
dated 27-4-1971 passed by the lst Addl. - 
Civil Judge, Meerut. i 


2. Briefly stated the . 
the plaintiff is the owner of | 
the disputed shop and =the = de-. 
was, its tenant 
on ‘a rent of Rs. § per month. This ac- - 
commodation was governed by the pro-- 
visions of U.. P. Act No..3 of 1947. The | 
plaintiff-appellant filed that suit for the . 
recovery of Rs. 172 as arrears of . rent. 
from 1-8-1966 to 16-61969 and for pen-. 
dente lite’ and future damages amounting - 


facts - are that i 


to Rs. 6.33 up to 30-7-1969. He had also.. 


prayed for. ejectment of the epost l 


from: the disputed shop. 


3. The ‘simple allegations were. 
the defendant was in arrears 


. that A 


not ‘pay it in ‘spite of service of notice | 


` -gf' demand and. ejectment: on 17-5+1969 ` 


f öf rent” 
` from .1=8-1966: to 30-4-1969 and he did 


1989 : 


4. The defendant : contested the suit, 
inter alia, on the grounds that; . he. had 
. been. ‚regularly ` paying the. 


-by Money Order and also deposited the 
same, under §.°7-C of the said Act. He 
further pleaded that he had not refused 
to take. any notice and that the | notice 
to quit, if any, was waived as the plain- 
tiff accepted the rent during the pen- 
dency of the suit. 


5. The learned trial court came ‘to 
the conclusion that the defendant had 
really refused to ‚take the notice and 


there will be presumption of its service. 
In spite of it the defendant did not pay 
the arrears: of rent and was liable. -to 
ejectment, The plea of waiver ` of the 
notice was negatived and . the suit was 
decreed as claimed. 

6. The defendant: filed an appeal and 
the learned lower appellate court 
agreed with the trial court that rent was 
due from 1-8-1966 but in his opinion the 
presumption of service was rebutted by 
the statement of the defendant. It fur- 
ther held that even if notice was pre- 


sumed to have’ been ‘served it was waiv-. 


ed by acceptance of rent during the pen- 
dency of the suit. The appeal was allow- 
ed'in part and the judgment and decree 
regarding ejectment were set aside. 
Hence this appeal by the plaintiff. 


7. The defendant has not turned up 
in spite of service of notice. I, have heard 
the learned counsel for- the ~ appellant. 
The finding that, rent was due from 1-10- 
1968 is a finding of fact and does not’ call 
for interference at this stage. 


8. So far as a service of the notice to 


quit is concerned it was given on 15-5- 
1969 and'was received back with an en- 
dorsement of refusal: by the defendant. 
Therefore, presumption of. its service 
under S. -114 of the Evidence Act and 
S. 27 of the General Clauses Act was 


rightly raised.. The question for con- 
sideration is whether this presumption 
was rebutted by the defendant. There 


was the solitary testimony of the defen- 
dant who gave out that no notice was 
brought to him by the postman and he 


never refused to take it. The learned 
trial court believed his statement but 
the learhed lower appellate court - dis- 


believed him merely on the ground that 
he was interested in making that state- 
ment (sic). In’ my judgment it was not 
a correct approach because the presump- 
tion raised under Section.114 of the Evi- 
dence Act. or under, S. .27_ of. the General 
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‘rent and. 
on the plaintiff's refusal he had sent it _ 


` dant’s statement on oath that he 
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Clauses Act can be rebutted even -by: the 
solitary statement of the defendant but 


dt will depend on the facts and circum- 


stances of each particular case. In’ Megh- 
ji Kanji Patel v.. Kundan. Mal. Chaman 
Lal Mehtani (AIR 1968 Bom 387) a writ 
of summons. sought to be served by. re- 
gistered post had been returned with the 
endorsement of refusal. The Bombay 
High Court. held that presumption of 
service had been rebutted. by the defen- 
had 
not refused it as it was never brought 
to him. In that case it was heid that un- 
less the postman was produced the state- 
ment of the defendant on oath must, pre- 
vail. i . 

9. -The aforesaid view found favour 
with the Supreme Court in P. V. Rao v. 
C. V. Ramana (AIR 1976 SC 869). It was 
held that where a notice sent by a regis- 
tered post is returned with endorsement 
as refused it is not always necessary to 
produce the postman who tried to effect 
service. The presumption can be rebut- 
ted by the testimony of the defendant 
provided it, is convincing. 

10.. In Jagat Ram Khullar: v. Battu - 
Mal (AIR 1976 Delhi 111) it was observ- 
ed that a statement of the addressee on 
oath that the postal cover said to have 
been refused by him, was never tender- 


_ ed to him would be sufficient to dislodge 


the presumption and shift the onus . on 
the other side to establish by evidence 


‘that the service had been duly effected. 
‘It is, therefore, not possible to 
‘the contention, that the bare 


accept 
statement 
on oath of the addressee.in such a case 


’ would not, as a matter of law, be suffi- 


cient to dislodge the presumption that 
maybe raised either under S. 114 of 
the Evidence Act.or under S. 27 of the 
General Clauses Act. A statement on 
oath of a party to the proceedings is a 
piece of oral evidence like statement of 
any other witnesses — and there is no 
rule of law that such a statement: should 
not be accepted merely because it is 
made by a‘ person who is interested in] - 
the proceedings nor is there any require- 
ment of law that the statement on oath 
of a party to the proceedings must al- 
ways be corroborated by any indepen- 
dent evidence before it could be accept- 


-d by court of law. Once the  presump-j - 


tion is raised the matter of rebuttal need 
not be -limited to the-instance given in‘ - 
the counter illustration to S. 114., i 


11. In the instant case the ‘defendant 5 


clearly gave out that the postman never 
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came to him to offer this notice nor hə 
refused to take it. Nothing was elicited. 
in cross-examination to show that he was 
not telling the: truth. He could not have 
examined the postman as he would nat 
have deposed against his own endorse- 
ment and more so if it was done to ob- 
lige the plaintiff. The defendant could 
not have produced any other witness as 
that would have been stamped as got 
up evidence. As a party to the suit, hav- 
ing knowledge of the facts, he was 
bound to examine himself otherwise an- 
other ‘presumption would: have been 
raised against him. Therefore, the pre- 
sumption of service in the circumstances 
of this case was amply rebutted by his 
solitary statement and the suit was bad 
for want of a notice. The. question f 
waiver of notice does not arise when 


iservice of notice itself has not been 
proved. The appeal has, therefore, no 
force and is dismissed. The appellant 


will bear -his.own costs. -. . ee 
$ Appeal dismissed, 





K ATR 1980 ALLAHABAD 282 
S. D. AGARWAL, J. 

Ram Mehar, Appellant v. Mukhtar 
Singh, Respondent.: : 

Second Appeal No: 2956 of 1967, Ey- 
7-2-1980.* . 

Limitation Act (1963), Art. 80 — Seizure 
of moveable property ‘under legal pro- 
cess — Seizure wrongful — Suit for com- 


pensation — Limitation — Period com- 
mences from date when seizure becomes 
wrongful. (Civil P. C. (1908), 0. 21, 
Rr. 58, 63). 


In the third column of Art. 80 the ex- 


pression ‘the date of the seizure’ should, 


be read along with the first column of 
Art. 80. The seizure referred to in the 
first column is wrongful: seizure. There- 


fore the date of the seizure in the third, 
column should be taken to be the date 


of wrongful seizure. Thus, where objec- 
tion to attachment were filed under 


O. 21, R. 58 but were dismissed and a. 


suit filed under O. 21, R. 63 was decreed, 
the attachment becomes wrongful from 
the date of decree and the period of one 
year commences from that date. 

. ; Be _ (Para 8} 
K. B. L. Gaur, for Appellant. 


*Against judgment and decree of T. N, 
Saxena, P. C. S. (Judl.) 3rd Addl. Civil 
J., Meerut, D/- 19-10-1966. .. - 
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Ram .Mehar v. Mukhtar . Singh 


ALR. 


JUDGMENT:— This is a plaintiff’s se- 
cond appeal arising out of a suit filed by- 
the appellant for recovery of . Rs. 1,800 
with ‘costs and pendente lite arid future- 
interest at 6 per cent per annum. The 
relevant facts are that the respondent 
Mukhtar Singh (who has died during the 
pendency of this appeal and whose ‘heirs 
have been brought on record) filed a 
Suit No. 307 of 1961, for the recovery ‘of 
money against one Shiv Dayal Singh in’ 
the court of the 1st Addl. Munsif, Gha- 
ziabad. : Mukhtar Singh also moved an 
application for attachment of the brick 
kiln which belonged to the plaintiff ap- 
pellant.: In spite of the fact that Shiv 
Dayal Singh had no concern with the 
brick kiln the application for attachment 
before judgment .was allowed and the 
whole brick kiln was attached on 18th 
May, 1961. The-appellant preferred an 
objection. He was successful in part in 
getting a portion of the brick kiln re- 
leased except one and a half lakhs. bricks 
which were still kept under attachment. 
Thereafter an objection was filed under 
O. 21, R. 58, C.P.C. in regard to the at- 
tachment of one. and a half lakhs of 
bricks. These objections were dismissed. 
The appellant thereafter filed a suit un- 
der O. 21, R. 63, C.P.C. for a declaration 
that the bricks were not liable to attach- 
ment. The said suit was decreed on 1st 
April, 1964, on 26th Jan. 1965 the pre- 
sent suit was filed for recovery of dam- 
ages mentioned above. The respondent 
contested the suit on merits as well as 
on the ground that the suit was barred 
by limitation. 

2. The trial court held that the plain- 
tiff appellant was entitled to damages of _ 
Rs. 1,500 but the suit was dismissed on 
the ground that the suit was barred by 
time. This judgment of the trial court is 
dated 2-6-1966. Agairist the: said judg- 
ment an appeal was filed by the appel- 
lant. The lower appellate court only 
heard the arguments of the parties on 
the question of limitation and held that 
the suit was barred by ‘limitation and 
hence dismissed the.. appeal on 19-10- 
1966. Aggrieved against the said judg- 
ment-the present appeal has been filed. 

3 Sri K. B. L. Gaur, Senior Advocate 
appearing on behalf of the appellant, 
has contended that the view taken by 
the trial court’ as -well as by the - lower 
appellate court that the suit is barred by 
limitation is a view contrary to law. ` 
` 4. The suit was filed on 26-1-1965 and - 
as such the provisions of the new Limi- 
tation Act, 1963 would apply to the in- 


1980 


stant case. The relevant article is Art.. 80. 
Art. 80 reads as follows:— ` 


“For compensation for One year. ` The date 
wrongful seizure of f ‘of the 
movable .. property : seizure,” 


under Jegal process. 


5. The argument of the feiren coun~ 
sel is that no doubt the brick kiin -was 
attached on 18th May, 19€1 but the at- 
tachment became wrongful on 21st April, 
1964 when the suit of the appellant un- 
der O. 21, R. 63 was decreed by the trial 
court and as such according to him the 
period of limitation, named, one year, 
should start from 21-4-1964. Learned 
counsel has further contended that Sec- 
tion 22 of the Limitation Act was ap- 
plicable in the instant case which pro- 
vides that in the case of continuing 
‘breach of contract or in the case of a 
continuing tort a fresh period of limita- 
tion begins to.run at every moment of 
time during which the ‘breach or the 
tort, as the case may be, continues. His 
` submission, therefore, is that since the 
tort continued till 21-4-1964 he was en- 
titled to the period of limitation -from 
21-4-1964. In case the commencement of 
the. period of limitation is taken from 


2ist April 1964 the suit. would be ot 


course clearly within time, 


` 6. It is not necessary for me to con- 
sider the second aspect of the submission 
made by the learned coursel because in 
my opinion in accordance with the first 
aspect of the submission made by the 
learned counsel the period of limitation 
- would start from the 21st’ April, 1964. 


7. Admittedly, the appellant filed ob- 
jections under O. 21, R. 58, C.P.C. 
against the attachment of his bricks in 
the brick kiln. These objections were 
‘dismissed by the court which issued the 
attachment order. 

8. In the circumstances. the attach- 
ment. was held to þe. a valid attachment. 
Thereafter the appellant filed a.suit un- 
der O. 21, R. 68, C.P.C. and the said ‘suit 
was decreed by the trial court on 21st 
April, 1964. By this decree the attach- 
ment was declared illegal. In the cir- 
cumstance the appellant could treat the 
seizure as being wrongful with effect 
from the date 2ist April, 1964. In this 
view of the matter the suit having been 
filed within one year of that date was 
well within time. In the third column 
of Art. 80 the expression ‘the date of the 
seizure’ should be read along with the 
first column of Art. 80. The seizure re- 
ferred to in the ‘first column is wrongful 
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seizure, Therefore ‘the date of the ewe 
ure in the third column should. be taken 
to be the date of wrongful seizure. The| 
date of wrongful seizure being 2ist Aprili 
1964 the suit was well within time. In 
view of the. above: the suit | is not barred 
by time. 

9. The appeal is accordingly allow- 
ed, the judgment of the lower appellate 
court is set aside and the appeal is re- 
manded to the lower appellate court with 
a direction that it shall re-admit the 
appeal to its original number and decide 
the same on merits if accordance | with 
law.. In the circumstances of. the -case 
parties are directed to béar their. own 
costs, : 

Ja allowed. 
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Ramesh Chandra, Appellant v, 
Rai and others, Respondents. 

First Appeal No. 410 of 1977, D/- 11-3- 
1980. 

(A) Civil P. C. (1908), 
under — Maintainability. 
> Where in-suit under S. 92, there was 
no assertion in the plaint that the pub- 
lic had any. hand in the management of 
the temple in question and so also there 
were no allegations that there was trust 
express or implied and..that the defen- 
dant or his ancestors were appointed as 
pujaris-by any ‘person or authority, mere 
absence of such averments would not 
‘have any effect in the maintainability of 
the suit... (Paras 25, 26) 


(B) Civil P. C. (1908), S. 92 — Question 


Gulab 


S. 92 — Suit 


whether temple is public or private — 
Determination — Mode — Suit for re- 
‘moval of pujari — Maintainability. 


- In suit under. S. 92, there was evidence 
that the public had been visiting the 
temple in question daily. The puja and ` 
sewa were done daily. Festivals or utsa- 
vas were also celebrated. The offerings 
were made at the temple. Dharamshalas 
were constructed for the accommodation 
for pilgrims. In revenue records the gar- 


‘den lands were recorded in the owner- 


Ship of the temple. In certain lease-deeds 
the defendant (the pujari) described him- 
self as the manager of the temple and 





“Against judgment and decree of A. B.. 
* Mathur, Dist. J., Nainital, 


D/- 26-9- 
1977. 
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` dence that public had a hand in the 
‘management of the temple. It was aver- 
red in the plaint that not only the defen- 
. dant was claiming ownership right. over 
. the property, but he had committed vari- 


ous acts of misconduct. On the question . 


whether the temple was public or pr- 
vate. ; 


Held that although there was-no evi- 
dence that the public had a ‘hand in the 
management of the temple the . defen- 
dant (i.e. the: pujari) acted as Manager 
‘of the temple. The word ‘Pujari’ in the 
plaint must be read in the context of 
facts given in the plaint as assertion that 
the defendant was in the position of a 
shebait who also did Puja in the temple. 
In any case both a trustee de jure and 
trustee de facto can. be removed under 
Section 92, C.P.C. The temple was a pub- 
lic temple and the defendant was in the 
position of a shebait, who -also used to 
conduct puja. The defendant was guilty 
of such misconduct as. could entail his 
removal from the office of shebait. AIR 
1976 SC 1569, Rel. on. (Paras 32, 34, 35) 


(C) Civil P. C. (1908), S. 92 (1) (g), O. 7, 
R. 7 — Relief for settlement of scheme 
— When open. 


Where in the draft sind: submitted to 
the Advocate General for permission . to 
file suit under.S. 92 there was no speci- 
fic clause in reliefs prayed about settle- 
ment of scheme under S. 92 (1) (g), but 
the plaintiffs in such a draft plaint ask- 
ed for such further or other relief as the 
nature of case required, mere absence of 
specific clause about S. 92 (1) (g) in the 
.Telief prayed would not prevent the 
plaintiffs asking in plaint filed in Court 
praying settlement of scheme under Sec- 


tion 92 (1) (g). (Para 37) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1569 í 34 
AIR 1975 SC 371 37 
AIR 1970 SC 2025 27 
AIR 1950 Nag 217 i f 33 
.AIR 1946 Nag 401 i : 34 
. AIR 1942 Cal 343 ` 34 
AIR 1940 Pat 425 34 
_ AIR 1935 Cal 805 — 34 
` AIR 1928 PC 16 37 
AIR 1972 Mad 614: ILR 50 Mad 567 | 33 
AIR 1922 Pat 33 . 34 


_AIR 1922 PC 123: 48 Ind App 302: 
20 All LJ 497 - 

AIR 1918 PC 37 33 

AIR 1916 PC 256 :-43 ‘Ind App 73:14 All 
LJ 621 © 3 


~ Ramesh ‘Chandra v. Gulab--Rai 


in fact acted as such. There was no-evi- .. 


‘public temple and the properties. 


CO ALR 


K.-M. Sinha, ‘for’ “Appellant; . P. Gupta, 
for Respondents. . 

JUDGMENT:— -The plaintiff-respon- 
dents (hereinafter-referred.to as the ‘re- 
spondents’) are Hindus and they applied 
to the Advocate General,. Uttar Pradesh, 
for permission to institute-a suit under 
Section 92, C.P.C.,; against. the defendant- 
appellant (hereinafter referred to as the 
‘appellant’). The Advocate’ General by 
his order dated February 25, 1971, grant- 
ed the permission. The Advocate General 
in his order observed as follows:— ` ' 
“This is an application for permission 


‘to. file a suit under Section 92 C.P.C. It 


appears that a Hindu temple was con- 
structed about a hundred years back ‘on 
nazul land and; thereafter, from. time to 
time, several members .of the public have 
donated. properties for this temple and 
other buildings, like Dharamshala etc. 
have also been constructed with such 
donations which are, at present, appur- 
tenant to the temple..All these proper- 
ties. are being managed by the proposed 
defendants.” . 
Thereafter the Advocate General referred 
to the presumption in regard to Hindu 
temples and held that the presumption -is 
that they are public temples unless the 
contrary is shown. ‘The Advocate Gene- 
ral noticed that the Collectors report. 
was also to the effect that there was = 
were 
donated. by the public for religious pur- 
poses. In the operative order the Advo- 
cate General observed:— . 
“I am satisfied that a prima facie case 
has been made out and I accordingly 
grant permission, under Sec. 92, C.P.C. 
for the filing of a suit by the applicant 
for the reliefs, mentioned in- the draft 
plaint.” 
In the draft plaint the reliefs sought 
WEre:—- ` À 

(a) -An injunction should be issued re- 


straining the defendant from realising 
any income from the property in suit 
and ‘further restraining the defendant 


from acting as Pujari in the temple. 
(b) The defendant be directed to . ac- 
count for moneys ‘received by 1967- 63 


‘and 1969. 


(c) Any other relief that the court. 
found that the plaintiffs -were entitled. 

2; The allegations in the plaint were 
that the plaintiffs were Hindus and were 
interested in public temples and the pro- 


perties attached thereto and were filing 


the suit for themselves and as also Te- 


: presentatives of the entire Hindu. com- 
3 munity at Haldwani. It -was :stated - that 


- -that the defendant . 
work connected: with Puja, Bhog and Arti, 


Pe. oe: 


there was a famous temple- popularly © 


known as ‘Mandir Ram Chander’, which . 
has existed from times immemorial and’ 
the Hindu public of Haléwani and. other . 


places had been regularly -going- there to 
worship and offer prayers every day and 


particularly on festivals. The plaint went 


-on to add that’ immoveable- properties 
„belong to the. temple; which had been 
donated and constructed by the ` Hindu 
. devotees from time to time. There fol- 
lowed the description.of the.. properties. 
The plaint case was that the father and 
grandfather. .of the defendant . had Te- 
-mained as Pujaris of the temple for puja, 
Bhog and Arti and. added that the defen- 


-dant was working as pujari on pena or 


the. Hindu public., 


It was asserted that for.the last four. 
or five years the defendant. had been 
causing loss to the properties 
tothe temple and had been appropriating 
the income and had started claiming the 
properties as his own. It was asserted 
had 


“in the temple. The instances of the alleg- 
‘ed misconduct on the part of the Pujari 
were given. It, was asserted that the de- 
fendant being only the Pujari of the 
temple, he could exercise no’ 
management in respect of the properties 
belonging to the temple and his conduct 
. disentitled him from continuing as Pujari. 


The plaintiffs sought the fonowing reliefs 


‘in the plaint:— 
“(a) That by removing the defendant 


‘from the management of the temple’ and 


‘its properties as detailed below the de- 
fendant be restrained from managing 
the immovable ‘properties of the temple 
“described and detailed in the schedule 
annexed hereto by realising or appropri- 


ating the income therefrom ` or from act- ` 


ing as Poojari or in any other manner 
‘whatsoever. 

(b) That a Scheme of Management for 
_ managing the temple and its properties 
` detailed below be ordered to be framed 
_ providing inter alia the appointment of 
~ Committee of Management. 


(c) That the defendant be directed to. 


account in 
him 


-render a true and. faithful ~ 
respect of the income realised by 
. from - the immovable properties 
ing to.the temple and a decree for such 
..amount .as may on accounting be found 
a to.be-due against. the defendant be pass- 
"ed. against him. 

(d) That: the. costs of. “the suit “be 
anded. to the plaintiffs. 3 
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(e) ‘That such other. relief to. which-the’ 


_ attached. 


neglected the. 


rights of- 


Shebait and Pujari, the defendant: 


‘structive trust created for 


belong-. 
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plaintiffs - be: found abueg be awarded 


. to. the. plaintiffs.” 


á 


3: In-the’ written statement” filed... by ` 


the defendant the existence -of the'`tem- 


ple known as ‘Mandir Sri Ram Chandra. 
Ji situate at Haldwani, district Nainital, 


that’ it 
great 
in the 


was admitted. It was- asserted 
had been founded by defendant's 
grandfather, Pt. Gopalji Pujari, 


year 1832 as a private temple meant for 
.his own use and that of the members of - 


his family. It was, however, not admit- 
ted that the Hindu public. of -Haldwan 


and :other places regularly went to the. 


temple for worship and. offer -prayers 
every day and particularly- on festivals. 


‘It was asserted that since the time of 


his great grandfather the members of 


.the family were looking after the tem- 
.ple and the idols were installed by his 


great grandfather. 


It: was claimed that the defendant and 
his ancestors were Shebait and Pujan 
of the temple: and it was further: assert- 
ed that they did not own their appoint- 
ment to any one. It was asserted that 
since the temple was a private temple, 
the defendant or his ancestors were not 
required to keep. any account or to give 
account to any one else of the income 
and expenditure of the temple. It was 
asserted that as the defendant was both 
had 
every right of management. It was than 
asserted that the suit under Section 92, 
C.P.C. was not maintainable. In- this con- 


nection it-was pointed out:— 


(a) ‘That the plaint contained no alle- 
gation that there is any express or. con- 
publie pur- 
poses of. charitable and religious nature. 

-(b)}. That it was not alleged in the plaint 
that any trustee has committed any 
breach .of trust or that the directions of 
the court were necessary for the admin- 


‘istration of the trust, 


(c) that it was not alleged ` that the 
plaintiffs. were in any way interested in 


` the temple’s ‘properties, and 


(d) that all the reliefs claimed in the 
plaint - except, relief (b) could not be 
claimed in a suit under S. 92, C.P.C. 

It was then asserted ‘that according to 


_ the plaintiffs, the defendant was a Pu- 


jari only and Section .92, C.P.C. did not . 


‘contemplate a suit against a mere pujari. 


The Advocate Geneéral’s: permission ‘wag 


‘said to be illegal, null and void: 


4. In paragraph 6 of. the written ` 


statement it was asserted that Pt., Gopal- 
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ji pujari, great grandfather of the defen- 
dant, had taken land from the Nazul De- 
partment of the Government and built 
the temple. It was stated that Pt. Gopalji 
pujari had a great reputation . for his 
Bhakti, devotion and godliness and so 
one of his devotees, Sri Bachi Gaur, in 
the year 1851 helped him in constructing 
a parikrama around the rooms in which 
the idols of Shri Ram, Lakshman, Janki 
and Sri Krishan Ji were installed. This 
parikrama formed part of the temple. It 
was asserted that there was a sort of 
Verandah, which. was built in the - year 
1958 by the defendant with the help of 
Sri Jahar Mal Vaish. It was asserted that 
it was used at the time of Utsavas and 
festivals for Kirtan purposes. The names 
of the defendant’s ancestors, who had 
been Shebaits, have been given. 

It was asserted that during the. period 
when Sri Ram Chander, father of the 
defendant, was Shebait some rooms were 
constructed and that in this construction 
he was helped by an admirer of his, Sri 
Jyoti Prasad, owner of firm Jyoti Prasad 
Kishan Tal of Dehradun. It was then 
asserted that in the year 1954 when the 
defendant himself was Shebait and Pu- 
jari of the temple, Sri Raman Lal of the 
firm M/s. Kishan Lal Ratan Lal of Hald- 
wani requested the defendant to permit 
him to build some rooms on.the northern 
part of the temple for the purposes of 
eonstructing a Dharamshala. 

The defendant asserted that he had 
given the permission on the express con- 
dition and understanding that the ‘ con- 
struction would be handed over to the 
defendant and the management of Dha- 
ramshala would vest in the defendant 
and his descendants, who would be ‘en- 
titled to use the income and would not 
be accountable to any person. It was also 
asserted that Sri Ratan Lal had agreed 
to it. It was then asserted that another 
building was built in the northern por- 
tion of the temple. It was asserted that 


this building was constructed by the de~ 


fendant’s father with his own money. It 
was specifically pleaded that the Dha- 
ramshala did not belong to the temple. 
- 5. The defendant asserted that he was 
not a servant of any one else, but was 5 
Shebait and Pujari of the temple in his 
own right. It was then contended that 
the suit was not bona fide and was filed 
out of enmity. 

6. The trial court framed the follow- 
ing issues:— 

“I. Whether the property in suit be- 
longs to Ram Mandir temple? 
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2. Whether Ram Mandir temple is 
public religious. endowment? 

3. Whether the defendant is Shebait of 
Ram Mandir temple? If so, its effect? 

4. To. what relief are the plaintiffs en- 
titled? | 

5. Whether the suit as framed is not 
maintainable under S. 92, C.P.C. 

8. Whether the defendant was liable to 
render accounts as. claimed by the plain- 
tiffs? 

7. Whether a scheme of. management 
can be framed in view of the allegations 
in Paras 16 and 17 of the written state~ 
ment? 

8. Whether the defendant has 
mismanaging the trust property?” 

7. The plaintiffs produced four wit- 
nesses, namely, P. W. 1 Rewa Dhar, 
P. W. 2 Dilbagh ‘Rai, P. W. 3 Ram Raksh- 
pal and P.W. 4 Gulab Rai. They alsa 
filed’ documentary evidence, ‘On behalf 
of the’ defence only one witness, namely, 
the defendant Ramesh Chandra himself 
appeared as D.W. 1. 

8. The trial court on a consideration 
of evidence came to the conclusion under 
issues 1 and 2 that the temple was a 


been 


‘public temple and under issue No. 3 it 


held that the defendant was not'a She- 
bait. It further held under issue No. 5 
that the suit was maintainable under 
Section. 92, C.P.C. On taking up issue 
No. 6 it held that the defendant was 
liable to render accounts for three 
years prior to the date of the institution 
of the suit, namely, 1-7-1971. It held un- 
der issue No. 7 that no scheme of manage- 
ment could be framed. It further held on 
issue No. 8 that since the defendant 
claimed that thé temple properties were 
his own, this amounted to an-act of mis- 
conduct. It, however, held that the defen-. 
dant should not be restrained from 
managing the temple in the absence of 
any alternative arrangement, though it 
directed that: the Receiver, who had been 
appointed during the pendency -of the 
suit, should continue for the present. 

9. In its operative order it observed 
as follows:— 

“The suit of the plaintiffs is decreed 
for a direction to the defendant that he 
shall, within three months, render a true 
and faithful account in respect of the in- 
come realised by him from the immov- 
able properties belonging to the temple, 
No order is made as to costs. The re- 
ceiver will continue till further orders.” 

10. Aggrieved by the order of the 
trial court, the defendant has filed the 
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instant appeal.. While. the plaintiffs: have 
filed a cross-objection against the - deci- 
sion of the trial court refusing to frame 
a scheme of management. 

11. In this. case there is. no documen- 
tary evidence on record:to show how the 
temple came.to be founded. The defen- 


dant’s assertion that it was founded by. 


his great grandfather about the year 
1832 is .also not established directly from 
any evidence. The defendant himself, 
obviously, had'no personal. knowledge 
about the foundation of the temple. The 
plaintiffs also have been unable to pro- 
duce, any. such evidence pertaining to 
the period when the temple was. con- 


structed and the idols were installed. In. 


order to determine whether the temple 
is a public temple, as asserted by the 
plaintiffs, or a private temple, as assert- 
ed by the defendant, other evidence will 
have to be looked into. 


12.. P.W. 1 Rewa Dhar stated that 
the temple was a public temple and’ not 
a private one. He asserted that the pub- 
lic of Haldwani made offerings to Ram 


Chandra Mandir and that two or three 


Dharamshalas had been built. in the 
name of. Ram Chandra Mandir. In cross- 
examination this witness admitted that 
he had no knowledge when. the, temple 
was built, -It was elicited from his cross- 
examination that one Dharamshala was 


built by M/s. Ratan Lal Kishan Lal and. 


the other was -built by Sohan Lal while 
the third one was built by a Thekedar 
whom he did not’ know. This witness fure 
ther stated in ‘cross-examination that the 
public made offerings at the temple and 
in addition to the offering, donations 
were made by the public. -~ 


13. Next witness for the plaintiffs was 
Dilbagh Rai (P. W. 2). He stated that the 
temple was a public temple and it was 
financed by the public. H2 asserted that 
it was not a private temple. This witness 
admitted that he did not know how the 
money of the temple was spent and also 
admitted that he did not know the ac- 


counts of the temple and as to who spent. 


the money. . 
14. The third witness of the plaintiffs 


was Ram Rakshpal, son of Ratan Lal. Ha 


stated that his father ‘had got a Dharam- 
shala built for the temple about 25 years 
earlier and a stone inscription is fixed 


bearing his father’s name on. the Dha- 


ramshala. -This witness also stated - that 
another Dharamshala.bore the inscrip- 
tion of the name Sohan Lal on a stone, 
This ‘witness further. stated that a Veran- 
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dah had been ‘built by Lal Baharmal, 
proprietor of the firm M/s. Goverdhan 


Das Sheo. Narain. In - cross-examination, 
it was elicited.from him that. till five or 
six years prior to. the institution of the 
suit he used to get all the repairs . of 
Dharamshala done. This witness admitted 
that Sohan Lal’s ‘Dharamshala had been 
built before his memory. This witness 
howéver, denied that his father had got 
the Dharamshala constructed at the re- 
quest of the pujari. ` 

15. The‘ last witness. for the plaintiffs 
was Gulab Rai, son of Sohan Lal. | This 
witness stated that his father Sohan Lal 
had got one Dharamshala constructed 
40-42 years earlier. This witness stated 
that the defendant had been utilising 
the offerings at the temple for his own 
use, though his father used to utilise a 
portion for his own use and the balance 
for temple purposes. In cross-examina- 
tion, this witness admitted that there was 


never a Committee of Management for 


the temple. This witness further admit- 
ted that after the death of defendant’s 
father no one appointed the defendant 
as pujari, but he started acting as pujari, 

16. The documentary evidence ‘pro- 
duced by the plaintiffs consists of Ext. 1, 
a’ lease-deed dated 28-11-1970 in favour 
of Abdul Razzaq, in which Ramesh Chan- 
dra, defendant, ‘described himself as: 
manager of Ram Chandra Mandir. There 
is another lease-deed dated 8-12-1969 
(Ext. 23), executed by the defendant, in 
which the defendant is described as hav- 
ing executed the lease-deed on behalf of 
Ram Chandra Mandir as its Manager 
and Mahant. This lease is in favour of 
the U. P, Co-operative Federation Ltd., 
a Society registered under the Co-opera~ 
tive Societies Registration Act. 


17. Ext, 4 is an application dated 
5-11-1954 by Ratan Lal, proprietor of 
firm M/s, Kishan Lal Ratan Lal, address- 
ed to the Chairman, Municipal Board, 
Haldwani, in which it is stated that he 
wanted to get a shop constructed for 
Dharamshala on land belonging. to Sri 
Ram Chandra Mandir, It appears that on. 
this application a resolution dated 24-12- 
1955 was passed by the Municipal Board, 
Haldwani, in which it was stated that the 
map of the shop was not being sanction- 
ed, but permission was being sanctioned 
for constructing a room on the condition 
that construction should not be consider- 
ed the property of another person but 
it should be considered. as the. property 
of Kanhaiya Lal Dharamshala and the 
temple. f 
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.18.- There is on record Ext. 17; Khasra 
of Municipal Board, Haldwani, of. the 
year 1940, which records that one Sarne 
Mistri.had donated a garden of 28 Bighas 
in favour of. Sri Ram Chandra Ji. 


19. There are also on record the re- 
venue entries. The first entry that is no- 
ticed is the Khasra of 1314F equivalent 
to 1907, which records one house belong- 
ing to Thakurdwara and two Dharam- 
shalas. The next is the extract from the 
Register of Nazul dated 17-5-1907 which 
shows Thakurdwara temple— rental: free. 
Ext. 9 is the Khasra Khatauni of 1333 F. 
Which shows the garden of Ram Chan- 
dra Ji Thakurdwara two houses and a 


garden. Ext. 11 is another extract from - 


the Register of Nazul showing Thakur- 
dwara temple—rental free. Ext. 12 is 
the extract from the Register of Nazul. 


It shows the property of Sri Ram Chan-. 


dra Ji. Then Ext. 13 is another extract 
of the register of Nazul, which shows 
Thakurdwara temple—renta] free. Ext. 14 
fs the Khatauni of 1374F equivalent to 
1968, which shows the entry of Sri: Ram 
Chandra Ji temple. Ext. 15 is also the 
Khasra of 1374 F. It shows the name of 
- Ram Chandra Ji Mandir Badastoor. Ext. 


16 is the settlement entry of 1367F, 28- 
Bighas-12 Biswas of land, obviously gar- 


‘den, donated by Sarne Mistri is shown as 


belonging. to Ram Chandra Ji temple, It 


must be added here that there is a pre- 
sumption of correctness of settlement 
entries. 


20. The defendant has only examined 
_ himself as a witness. He stated that the 
. temple is'a private one built by his 
great grandfather. He stated that he was 


not appointed by any one and there was 


no Committee for the management of the 
temple. He stated that the temple’s in- 
come was. spent On Puja, Bhog and Arti 


ete. He further stated that if any income. 


remains, he spent that on his own pur- 
pose. This witness admitted that he never 
gave account of the income and expendi- 
ture of the temple to any one. This wit- 
- ness stated that the gardem attached- to 
the temple is - his. 


21. In cross-examination this witness 
stated that Sarne Mistri had given the 


garden to his grandfather Chheda Lal in- 


gift. This witness further stated that one 
“ house ‘had been given to his ancestors by 
Smt. Bachni and-the same was entered 


in the name of the temple. This witness 


-- admitted that: ‘the papers relating to this 
` gift-deed were with him, but'’he had not 


‘produced it. He denied ‘that he had with- . 
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been shown -from the paper that the gift 
was to the temple. This witness admitted 
in cross-examination that there were two - 
Dharamshalas belonging to the temple. 
He stated that one Dharamshala was . 
built by Kishan Lal, Ratan Lal and that 
the other was built with the funds of M/s. 
Jyoti Prasad and Kishan Lal by his 
father..No documentary evidence was ad- 


-duced in defence. 


22. The learned counsel for the ap- 
pellant has urged that on the allegations ` 
made in the plaint no suit is .maintain- 
able under. Section 92, C.P.C. He submits 
that the facts alleged in the plaint were 
not sufficient to show that the temple is 
a public temple. In particular he argues: 


(i) That there is no allegation that the 
temple is a public temple or that the de- 
dication was for public use, 

' (ii) that there was no allegation of a 
trust express or implied for the benefit 
of temple, 


(iii) that there was no assertion in the 
plaint that the public at large had as a 
matter of right access to the temple; 

(iv) that there was no assertion that 
the public had a hand in the manage- 
ment of the temple; and lastly, . 


` (v) that there is no allegation in the 
plaint that the defendant or his ances- 
tors were appointed -as Pujaris by any 
person or authority. 


23. In paragraph 1 of the plaint it is 
recited that the plaintiffs are interested 
in public temples and properties attach- 
ed thereto and were suing on behalf of | 
themselves and as representative of the 
entire Hindu community.. In paragraph 2 
of the plaint it is recited that at Hald- 
wani there is a famous temple popularly 
known as Mandir Ram Chandra, which 
has existed from time immemorial and. 


_ the’ Hindu ‘public of Haldwani and other 


places had been regularly going there to 
worship and offer prayers every day and 
particularly on festivals. Reading these 
two paragraphs together it is clear that 
what is meant was that Mandir Ram 
Chandra is a public temple. Thus, the 
argument of the learned counsel for the 
appellant that there is no assertion” in 
the plaint that Mandir Ram Chandra is 
a public temple cannot. be . accepted. 


24. It is true that there is no asser- 


tion in paragraphs 1 and 2 of the plaint. . 


that the Hindu public of Haldwani and | 
‘other places have access to the temple as 


‘of right, but it is implicit in the“ said | 


paragraphs- of. the piani; that the ‘public 
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visits the temple every day; and particu~ 
larly on festivals as of right, for it has 
been asserted that the temple is a public 
temple and consequently the visits of the 
public to the temple must be considered 
as of right, 

25. The learned counsel for the ap- 
pellant argued that it was not stated in 
the plaint that the public had any hand 
in the management of the temple. It is 
correct that there is no such assertion in 
the plaint, However, Séction 92, C.P.C., 
does not in so many words require such 
an assertion, The effect oï such an asser- 
tion-in the plaint will be considered 
while deciding whether the temple is a 
public temple. It will have no effect on 
the maintainability of thə suit as such 
under Section 92, C.P.C. The same will 
be the position in regard to the argu- 
ment that the suit is nct maintainable 
because of the absence of an allegation 
that there is trust express or implied for 
the benefit of the temple and the absence 
fof such an allegation that the defendant 


or his ancestors were appointed as Puja~ ` 


ries by any person or authority, 


26. In view of the foregoing discus- 
sion, the argument that the suit under 
Section 92, C.P.C,, was not maintainable 
must be rejected, 


27. The question as fo whether the 
temple is a public temple. or a private 
temple is now being taken up, Before 
dealing with the evidence it is necessary 
to refer to the, decision of Supreme 
Court in the case of Goswami Shri 
Mahalaxmi Vahuji v. Shah Ranchhod- 
das Kalidas (AIR, 1970 SC 2025). There 
the Supreme Court observed as followss 

“If a temple is proved to have origi~ 
nated as a public.temple, nothing more 
is necessary to be proved to show that 
it is a public temple but if a temple is 
proved to have originated as a private 
temple or its origin is unknown or lost 
in antiquity then there must be proof to 
show that it is being used as a public 
temple, In such cases the true character 
of the particular temple is decided on 
the basis of various circumstances, In 
those cases the courts have to address 
themselves to various questions such as—4 

(1) Is the temple built in such impos- 
ing manner that it may prima facie ap- 
pear to be a public tempie? 

(2) Are the members of the public en- 
titled to worship in that temple as of 
right? i 
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(3) Are the temple expenses met from . 
the contributions made by the public? 

(4) Whether the sevas and utsavas con- 
ducted in the temple are those usually - 
conducted in public temples? 

(5) Have the management as well as 
the devotees been treating that temple 
as a public temple?” 


28. Before proceeding further it is -ne- 
cessary to notice immediately that the 
questions formulated by the Supreme 
Court are only illustrative and not ex~ 
haustive, Out of five questions formulat- 
ed by the Supreme Court, it is clear 
from the record that there is no evidence 
regarding the appearance of the temple. 


29. The evidence in this case is that 
the public has been visiting the temple 
daily and that the puja and sewa ara 
done daily, Festivals or utsavas are also 
celebrated, It has come in evidence and 
is indeed admitted by the defendant-ap- 
pellant that offerings are made at the 
temple. 


30. It was also admitted by the de- 
fendant that two Dharamshalas wera 
constructed on the temple land, though 
his case is that the donors agreed to con- 
struct the Dharamshalas on the under- 
standing that the Dharamshalas would 
be his personal property, This is difficult 
to believe, The descendants of the donors 
have appeared in the witness box and 
deposed that the Dharamshalas were con~ 
structed not for the benefit of the de- 
fendant or his ancestors, but for public 
purposes, namely, the accommodation 
for pilgrims, 


31. Then again we have evidence that 
Sarne Mistri gave 28 Bighas and odd 
garden land for the temple. The revenue 
entries including the settlement entries 
show that the land was given to the 
temple, The case of the appellant that 
the garden was given for the personal 
benefit of the defendant’s ancestors can- 
not be accepted, In the first place the 
defendant could not have any knowledge 
of the circumstances leading to the gift, 
The garden is recorded as in the owner- 
ship of the temple, It was quite natural 
for the donors to have made such a large 
and valuable gift to the temple, but it 
is difficult to believe that it would have 
been gifted to an individual. 

82. In the two lease-deeds to which 
reference has earlier been made in this 
judgment, the defendant has described 
himself as the Manager of the temple, 


° 
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This is an admission which can be used 
against the defendant. It is well-known 
that an admission is best piece of evi- 
dence as against the maker of the ad- 
mission. The admission will indicate that 
the defendant not only admitted that he 
was the Manager or Shebait of the tem- 
ple, but in fact acted as such. Ever 
though there is no evidence. on record. 
apart from the statement in the two lease- 
deeds, that the public had a hand in the 
management of the temple, it must be 
held that the defendant acted as Mana- 
ger of the temple. 

33. It is settled law that word ‘trust’ 
in Section 92, C.P.C., is not used in the 
sense that word is used in English law. 
In Mukherjee’s ‘The Hindu Law of Reli- 
gious and Charitable Trust’, it is ob- 
served as follows:— 

“The word “trust” has been used in 
the section in a general and not techni- 
cal sense, and “public” means and in- 
cludes a section of the public. In Vidya 
Varuthi v. Baluswami (48 Ind App 302: 
AIR 1922 PC 123) the (Judicial) Commit- 
tee after reviewing the Hindu and Mo- 
hammadan Law as to the legal position 
of a mahunt, shebait or mutawali laid 
it down that none of them are trustees 
in the strict sense, no property being 
conveyed to them in trust as happens in 
English law; but it was held at the same 
time that they were answerable a3 
trustees in the general sense for mal- 
administration. In Ram Prakash v. Anand 
(43 Ind App 73: AIR 1916 PC 256), the 
Privy Council expressly held in regard 
to the head of a Mutt that although 
large administrative powers are un- 
doubtedly vested in the reigning mahunf, 
the trust did exist and must be respect- 
ed. This decision was followed by the 
Privy Council in the subsequent case af 
Basudeo Roy v. Jugal Kishwar Das (AIR 
1918 PC 37: 22 Cal WN 841) where it 
was held that though the property of tha 
Asthal was granted to an individual it 
was burdened with an explicit and un-~ 
ambiguous trust and that all acquisitions 
with the income thereof are subject to 
the same trust. The head of a Mutt would 
certainly answer to the description of a 
trustee in the sense in which it is used 
under Section 92 of the Civil Procedure 
Code and so also would the shebait cf 
a temple, provided the public or a por- 
tion thereof are interested in the per- 
formance of those duties and obligatiors 
which are imposed on them in connection 
with the endowment properties (vice 
Nelliappa v. Punnaivanaum, ILR 50 Mad 
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567: AIR 1927 Mad 614; Manohar Ganesh 
v. Lakshmiram, (1888) ILR 12 Bom 247). 
Thus to attract the operation of Sec. 92 
of the Civil Procedure Code it is not 
necessary that trust should exist in the 
English sense of the word or that there 
should be two estates or two ownerships, 
it is enough that there is obligation an- 
nexed to the property in favour of reli- 
gious or charitable objects of a publie 
nature and the person having the custody 
or management of the property is legal- 
ly and not merely morally bound to 
carry on certain duties for which he is 
answerable in law. (Laxman Rao v. 
Gobind Rao, AIR 1950 Nag 217).” 


34, It has been argued that the alle- 


. gation in the plaint is that the defen- 


dant is a pujari. It is submitted on behalf 
of the appellant that a pujari is an em- 
ployee in contradiction to a shebait in 
whom the powers of management vest. 
The argument of the learned counsel for 
the appellant is that no suit under Sec- 
tion 92, C.P.C. is maintainable for the 
removal of a servant like a pujari. It is, 
therefore, argued that the suit is not 
maintainable, In the plaint it has been 
recited that not only the appellant is 
claiming ownership right over the pro- 
perty, but it is stated that he has com- 
mitted various acts of misconduct which 
have been recited in the plaint itself. The 
word ‘pujari’ in the plaint should be 
read in the context of facts given in the 
plaint as assertion that the defendant is 
in the position of a shebait who also 
does puja in the temple. 


It was for this reason that the plain- 
tiffs sought and obtained permission of 
the Advocate General to institute a suit 
under Section 92, C.P.C. and the reliefs 
claimed in the plaint, particularly, re- 


- liefs (a) and (b) indicate that the plain- 


tiffs sought the removal of the defendant 
appellant from the management of the 
temple and its properties, Though there 
is well known distinction between the 
office of Shebait and the position of a 
pujari, yet in the facts of this case it 
must be held that the plaintiffs when 
they used the term ‘pujari’ in the plaint 
meant ‘shebait’. In any case both a trus- 
tee de jure and trustee de facto can be 
removed under Section 92, C.P.C. See in 
this connection Mukherjee’s ‘The Hindu 
Law of Religious and Charitable Trust’ 
II Edition page 405, where the learned 
author writes as follows:— 

“An allegation of breach of trust can 
be made only against person who, ac- 


1980 


cording to the plaintiff cccupies the po- 
sition of a trustee either de jure or : de 
facto and is answerable as such.” 
See also the decision of the Supreme 
Court in the case of Syed Mohammad 
Salie Labbai v, Mohammad Hanif (AIR 
1976 SC 1569), In para 62 it has been ob- 
served as follows:— 


“§2, Lastly it was contended that even 
assuming everything against the appel- 


lants the conditions of Section 92 of the 


Code of Civil Procedure were not at all 
fulfilled in this case, because the defen- 
dants could not be called the trustees 
within the meaning of Section 92 of the 
Code of Civil Procedure and the Advo- 


cate General committed an error of law. 


in granting the sanction to file the pre- 
sent suit, It is true that the defendants 
have only been de facto managers of the 
properties in suit either as pesh Imams 
or otherwise but that does not make any 
difference 86 far as application of Sec- 
tion 92 of the Code of Civil Procedure 
is concerned, It is true that Section 92 of 
the Code applies only when there is any 
alleged breach of any express or con- 
structive trust created for a public, 
charitable or religious purpose. It also 
applies where the direction of the Court 
is necessary for the administration of 
any such public trust. In the instant case 
the defendants have no doubt been look- 
ing after the properties in one capacity 
or the other and had been enjoying the 
usufruct thereof. They are, therefore, 
trustees de son tort and the mere fact 
that they put forward their own title 
to the properties -would not make them 
trespassers, In Abdul Rahim Khan’s case 
(AIR 1946 Nag 401) a Division Bench of 
the Nagpur High Court observed thus: 
“The defendant’s predecessors who 
were parties to that suit as defendants 
were in law not trespassers but trustees.” 
“They claimed to be so. They acted 
as such but had wrongly begun to assert 
title to which they were not entitled to 
and therefore the suit against them. A 
suit under Section 539 (equivalent to the 
present S. 92) of the Civil Procedure 
Code does lie for removal of such de 
facto or constructive trustees, as has 
been laid down in ILR (1942) 1 Cal 211 
at pp. 215, 219: (AIR 1942 Cal 343 at 
pp. 345, 346) and AIR 1940 Pat 425. The 
plaintiffs in their plaint never stated that 
the defendants were trespassers, and it 
is the allegations in the plaint that de- 
termine the nature of the suit and the 
jurisdiction, The defendani’s denial in 
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the pleadings will not in any way affect 

the nature of the suit under Section 92, 

as held in ILR 11 Pat 288: (AIR 1922 Pat 

za i ILR 63 Cal 741: (AIR 1935 Cal 
5). . 


To the same effect are the decisions 
in Mahomed Nabi v. Province of Bengal, 
ILR (1942) 1 Cal 211: (AIR 1942 Cal 343) 
and Ramdas Bhagat v, Krishna Prasad, 
AIR 1940 Pat 425. In our opinion these 
decisions lay down the correct law on 
the subject. We, therefore, hold that Sec- 
tion 92 of the Code of Civil Procedure is 
clearly applicable to the case.” 


35. I am, therefore, satisfied that the 
temple is a public temple and the appel- 
lant was in the position of a shebait, who 
also used to conduct puja. The appellant 
has claimed that the temple properties 
are his personal property, He has also 
stated that he has never accounted for 
the money of the temple, of course, on 
the plea that the temple and its proper- 
Once 
the finding is recorded that the temple 
is a public temple, it necessarily follows 
that the appellant was guilty of such 
misconduct as could entail his removal 
from the office of shebait, The appeal, 
therefore, has to be dismissed, 


36. There is a cross-objection against 
the decision of the trial court refusing 
to frame a scheme of settlement under 
Section 92 (1) (g), C.P.C. The trial court 
refused to frame thé scheme on the 
ground that in the order granting sanc-~ 
tion the Advocate General had not per- 
mitted the filing of the suit for such a 
relief, 


37. The learned counsel for the re- 
spondents, who has filed the cross-objec= 
tion urged that the sanction, of which 
the. relevant part has been quoted ear- 
lier, permitted the filing of a suit in 
which such a relief could be granted as 
noticed earlier, the plantiffs had in the 
draft plaint asked in relief (c) for the 
grant of such further or other relief as 
the nature of the case may require and 
the Advocate General had granted per- 
mission to file the suit for reliefs claim- 
ed in the draft plaint. It is true that 
there was no specific prayer in the draft 
plaint for the settlement of a scheme 
under Section 92 (1) (g), C.P.C. In the 
case of Charan Singh v, Darshan Singh 
(AIR 1975 SC 371) it was observed as 
follows:— 


“Lord Sinha delivering the judgment 
of the judicial committee of the Privy, 
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Council in Abdul Rahim v, Abu. Maho- 
med Barkat Ali Shah, 55 Ind App 96: 
(AIR 1928 PC 16) rejected the arguments 
that the words “such further or other 
relief as the nature of the case may re 
quire” occurring in clause (hy must be 
taken, not in connection with the previ- 
ous clauses (a) to (g) but in connection 
with the nature of the suit. The argu- 
ment was that any relief other than (a) 
to (g) in the case of an alleged breach of 
an express or constructive trust as may 
be required in the circumstances of any 
particular case was covered by cl, (h). 
It was repelled on the ground that the 
words “further or other relief” must on 
general principles of construction be 
taken to mean relief of the same nature 
as clauses (a) to (g). It would be noticed 
that the word used after cl. (g) and be- 
fore clause (h) is “or”, It may mean 
‘and” in the context, or remain “or” in 
the disjunctive sense in a given case. If 
any further relief is asked for in addi- 
tion to any of the reliefs mentioned in 
els. (a) to (g) as the nature of the case 
may require then the word “or” would 
mean “and”, But if the relief asked for is 
other relief which is not by way ofa 


consequential or additional relief to any . 


of the reliefs in terms of clauses (a) to 
(g), then the word “or” will mean’ “or”. 
The other relief, however, cannot be of 
a nature which is not akin to or of the 
same‘ nature as of the reliefs mentioned 
in: clauses (a) to (g).” 

The relief for the settlement of Scheme 
can be given under clause (h), as it is 
akin to the relief under clause (g) to Sec- 
tion 92 (1), C.P.C. The absence of a spe- 
cific clause in the relief prayed for in 
the draft plaint would, not, in view of 
the nature of the sanction of the Advo- 
cate General granted in the instant case, 
prevent the plaintiffs asking in the plaint 
filed in court praying for the settlement 
of scheme, as provided for in S. 92 (1) (€X 
The trial court was, therefore, in error 
in refusing to frame a scheme, The cross- 
objection has to be allowed, 


38. In the result, the appeal is dis- 
missed with costs, while the cross-objec= 
tion is allowed with costs, 


39. During the pendency of the ap- 
peal the appellant has been in possession 
and managing the property under an in- 
terim order of this Court. He has been 
filing accounts, as directed. While the 
trial court is conducting an enquiry into 
the accounts, it will take into considera- 
tion the developments since the institu- 
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tion of the suit and during the pendency 
of the.appeal. The Scheme of administra- 
tion will now be settled by the / trial 
court, The appointment of the Receiver, 
which was stayed by the orders of this 
Court, will not (sic) revive as a result of 
the dismissal of the appeal. 
Appeal dismissed and 
Cross-objection allowed, 
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Smt. Rameshwari Devi and another, 
Appellants v. Shyam Lal and another, 
Respondents, 

Second Appeal No. 1056 of 1968, D/- 
27-2-1980. . 

Evidence Act (1872), S. 68 — Title 
based solely on will — One of the attest- 
ing witness alive and summoned by lower 
appellate Court — Witness „failing to 


_ prove the will in question — Will, can- 


not be said to be legally proved — De- 
crees in suit based on such will are liable 


to be set aside. (Para 8) 
Cases Referred: Chronological Paras 
AIR 1927 Cal 102 

AIR 1921 Oudh 55 7 


- N, Lal, for Appellants. 


JUDGMENT:— This is defendant’s Se- 
cond Appeal against the decree and judg- 
ment dated 1st Feb., 1968 of the District 
Judge, Bulandshahr, affirming the de- 
cree of the trial Court, 


2. This is a suit for possession. over 
the house and shop along with flour mill 
in suit. According to the plaintiff’s case, 
he had four brothers including Pyare 
Lal. There had been a partition amongst 
all the five brothers in the year 1923, 
The building in question, the upper por- 
tion of which is used as a residential 
quarter and in the lower portion of 
which a flour mill is installed, was al- 
lotted to Pyare Lal, Pyare Lal executed 
a will in his favour and under that will, 
the building was given to him. He died 
twenty years back. It was further alleg- 
ed that during the lifetime of Pyare Lal, 
he had installed the flour mill but sub- 
sequently he permitted his son Rajeshwar 
(father of Mahendra and husband of 
Rameshwari) to use the same as licensee. 
Rajeswar and his family were also given 
permission to live in the house and thus, 
they had been living therein at the plain- 
tiffs’ sufferance, 
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3. The suif was contested by the de- 
fendants on the allegation that on ac= 
count of difference between - Rajeshwar 
and Shyam Lal, Rajeshwar was living 
with his uncle Pyare Lal Even after the 
death of Pyare Lal, Rajeshwar and his 
family continued to live in the house and 
their possession was adverse to Shyam 
Lal. It was ‘further alleged that Raje- 
shwar by his own money got the upper 
portion rebuilt about 15 years back. The 
flour mill belonged to Rajeshwar and it 
had been installed by him and the elec- 
tricity connection was also in his name, 


4. The suit was decreed by the Addl. 
Civil Judge in favour of the plaintiffs 
for the house and shop in suit, The de- 
fendants Nos, 1 to 3 were allowed three 
months’ time to vacate the house and 
shop in suit, However, the suit was dis- 
missed in respect of the flour mill. The 
defendants preferred an appeal against 
the decree and judgment of the trial 
court, which was dismissed by the lower 
appellate court, 


5. It has been contended by the Iearn- 
ed counsel for the appellant that the 
title of the plaintiffs-respondents was 
based solely on the will, executed by, 
Pyare Lal in favour of the plaintiffs-re- 
spondents. The Will was not legally prov- 
ed as none of the attesting witnesses was 
produced to prove the will, Therefore, 
the plaintiffs’ suit was liable to be dis- 
missed, 


6. S. 68 of the Indian Evidence Act 
runs as follows:— sno 

“Proof of execution of document re- 
quired by law to be attested—If a docu- 
ment is required by law co be attested, 
it shall not be used as evidence -until 
one attesting witness af least has been 
called for the purpose of proving its 
execution, if there be an attesting wit- 
ness alive, and subject to the process of 
the Court and capable of giving evidence: 
(Provided that it shall not be neces~ 
sary to call an attesting witness: in 
proof of the execution of any document, 
not being a will, which has been regis- 
tered in accordance with the provisions 
of the Indian Registration Acf, 1908 (16 
of 1908) unless its execution by the per- 
son by whom it purports to have been 
executed is specifically denied,)* 


The will can be proved in view of this 
provision by producing anyone of the 
attesting witnesses, if alive, In a case, 
where any attesting witness is alive and 
he has not been produced, the will can- 
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not be accepted as proved. On this 
point, the trial court has observed:.— 
“The mere oral statement of D. W, 3 
cannot prove that the attesting - witnesses 
are alive, If the attesting witnesses wera 
not dead they could have been produced 
before the court or some convincing evi- 
dence should have been adduced to prove 
that they were really alive, Thus it was 
not possible for the plaintiff to pfoduce 
any of the attesting witnesses, The will 
is sufficiently proved,” 
According to this observation of the trial 
court, no marginal attesting witness was 
alive and therefore, it could not be pro; 
duced by the plaintiffs to prove the will, 
But at the time of hearing of the appeal, 
one of’ the attesting witnesses namely 
Babu Ram was summoned by the court, 
and he was not able to prove the will in 
question. Therefore, in view of the fact 
that one of the attesting witnésses—Babu 
Ram was alive and he was not able to 
prove the will, the will was not legally 
proved. But the lower appellate court, 
on the basis of S. 90-and S. 90 (A) of the 
Indian Evidence Act took the document 
aa as it was more than 20 years 
7. It has been contended by the learn- 
ed counsel for the appellants that Ss. 90 
and 90 (A) have no application in -this 
case as the will was the basis of the 
title. He relied upon a case reported in 
Gobinda Chandra Pal v. Pulin Behari 
Bannerjee (AIR 1927 Cal 102), wherein 
it has been held that the provisions of 
S. 68 are mandatory and they are not 
controlled by S. 90. The mere fact that 
the only surviving attesting witness is 
considered hostile by the party does not 
relieve him from the duty of examining 
him as a witness, Nor is it enough that 
summonses and warrants had been issu- 
ed upon the witness and the witness 
had failed to appear, but the processes of 
the Courf such as are mentioned in 
O, 16, R. 10, C.P.C, have all got to be 
exhausted. In Raghubar Singh v. Sanwal 
Singh (AIR 1921 Oudh 55), it was held 
that a party will be rightly refused to 
have the presumption under S. 90 invok- 


. ed in his favour when it is clear on the 


record that direct evidence in proof of 
the deed in question is available, and 
which, if tendered, would satisfy the 
requirements of law as laid down in 
5. 68. 


8 From the evidence in this case, 
there remains no doubt that one of the 
attesting witnesses is alive who was also 
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summoned by the lower appellate court, 
but was not able to prove the will in 
question. Therefore, the will in question 
was not legally proved, which was. the 
basis of the suit. Therefore, the decrees 
of the courts below cannot be sustained 
in law and deserve to be set aside, 


§. In the result, I allow this appeal, 
set aside the decree and judgment of the 
courts below and dismiss the plaintiffs’ 
suit. However, the parties shall bear their 
own costs, 

Appeal allowed, 
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Sri Chand, Appellant v. Smt, Ramrati 
Devi and another, Respondents, 

Second Appeal No, 1778 of 1969, DJ- 
8-1-1980.* 

Evidence Act (1 of 1872), S. 45 — Ex- 
pert evidence — Value of. (Civil P. C. 
(1908), Ss. 100-101), 


Where’ instead of relying on the opi- 
nion of an expert that a document is 
executed by a particular person the 
trial court relies upon other circustan- 
ces in the case and comes to the con- 
clusion that the document is not genu- 
ine, it being a finding of fact could not 
be interfered in second appeal, The 
finding is not vitiated on ground that 
the other circumstances on which reli- 
ance was placed were not put to the 
expert in his cross-examination, Fur- 
ther the matter related to appreciation 
of evidence on record which cannot be 
done in second appeal. When the Court 
permits the evidence of an expert to 
be brought on the record on a technical 
matter, it does not abdicate its function 
to judge for itself whether the opinion 
of an expert is correct or not on a mat~ 
ter at issue. Thus it was open for the 
Court to discard the expert’s opimon 
and to rely on other circumstances for 
holding that the document in question 
was not a genuine one. AIR i957 SC 





49, Rel. on; AIR 1935 Lah 555 and AIR | 


1925 Cal 485, Disting. (Paras 12, 13) 


Cases Referred : Chronological Paras 
AIR 1957 SC 49 12 
AIR 1935 Lah 555 12 
AIR 1925 Cal 485 12 





*Against judgment and decree of Madan 
Mohan Gupta, Ist Addl, Dist, J. Al- 
jahabad, D/- 27-2-1969. 
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Sri Chand v. Ramrati Devi 


ALR. 


R. K. Kakkar, K. C. Saxena, Manik 
Chand Misra and Bhagwati Prasad, for 
Appellant; S N. Sahai and Jagdish Swa- 
rup, for Respondents. 

JUDGMENT :— This is a plaintiffs 
second appeal arising out of a suit for 
possession over a house. 


2. Both the courts below have dis- 
missed the suit, Hence this second ap- 
peal, 

3. Shortly stated, the plaint case 
was that the house in suit was owned 
by one Dayal, He died leaving behind 
three sons, namely, Baiju, Jaggu and 
Hanuman. Baiju had separated from 
the family, As a result, the house went 
exclusively to Jaggu and Hanuman. The 
former predeceased the latter. Hanu- 
man died sixty years back leaving his 
widow Shrimati Parbati as his sole 
limited heir. Shrimati Parbati died on 
21-10-1938, leaving the plaintiff who is 
aie daughter of Shrimati Parbati afore- 
said, 

4. The original defendant Debi Pra- 
sad, of whom the present respondents 
are the heirs and legal representatives, , 
was in possession of the house without 
any right or title, The cause of action 
arose on 21-10-1938 when Shrimati Par- 
bati died and hence the suit for posses- 
sion and damages, 

5. The suit was contested by Devi 
Prasad aforesaid. He asserted that he 
was in possession over the property in 
suit for over twelve years, and that the 
suit was barred by Articles 142 and 144 
of the Indian Limitation Act, 1908. 


6. The defence was that Mohan Lal 
father of Debi Prasad had built the 
house in suit after obtaining permission 
of the Municipal Board in the year 
1922. The last owner in.the family of 
Dayal was Jaggu, his brothers Hanuman 
and Baiju having predeceased. The 
plaintiff was not the heir of Hanuman. 
Debi Prasad the great-grandson of 
Ganeshi, brother of Dayal was the next 
reversioner of. Jaggu (vide the pedigree 
given in the judgment of the lower apv 
pellate court). 

7. On the pleadings of the parties 
necessary issues were framed. The trial 
court held that Jaggu was the last male 
owner of the property in question, It 
further held that Debi Prasad was in 
possession over the house in suit right 
from the year 1922, and that the suit was 
barred under Articles 142 and 144 of the 
Limitation Act, In view of this finding, 
the suit of the plaintiff was dismissed, 
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8 Aggrieved by the decision of the 
trial court, the plaintiff filed an appeal. 
The lower appellate court has agreed 
with the findings of the trial court and 
dismissed the plaintiff's appeal. 


9. Learned counsel for the appellant 
submitted only one point for my consi- 
deration. It was urged that the courts 
below have erred in law in rejecting 
Ex, 1, which purports to be a document 
executed by Debi Prasad, in which he 
admits the right of the plaintiff as the 
owner of the house in suit, and further 
agrees to vacate the house by 31-5-1940. 
This document is dated 4-9-1939. The 
courts below have rejected this docu- 
ment and have held that this document 
has been prepared for the present liti- 
gation and is not a genuine documert 
executed by Debi Prasad. Learned coun 
sel conceded that if the finding of the 
courts below with regard to the 
genuineness of this document is upheld, 
the plaintiff would have no case in view 
of the other findings of facts recorded 
by the courts below, 


10. In regard to this document, cer- 
tain salient facts noted by the courts 
below may be mentioned. The suit was 
filed in the year 1950. This document 
was, however, not mentioned in the 
averments made in the plaint. Debi Pra- 
sad, the original defendant died in 1956. 
After the death of Debi Pra- 
sad, the plaintiff sought to have 
the plaint amended seeking to in- 
troduce the plea that Debi Prasad 
by means of the aforesaid (docu- 
ment) dated 4-9-1939 admitted the title 
of the plaintiff and had asserted that 
he was in possession over the house in 
dispute as a licensee, and he would 
vacate the same by 31-5-1940. The 
amendment application was rejected, 
Thereafter, this document was sought to 
be filed as evidence in the case, The 
document was, however, permitted to 
be brought on the record. It is in these 
circumstances that this document found 
place on the record after the death of 
Debi Prasad. l 


11. The courts below have rejected 
the aforesaid document Ex, 1 as not a 
genuine document which could be said: 
to have been executed by Debi Prasad, 
For arriving at this conclusion, the 
courts below have referred to various 
surrounding circumstances as well as 
the intrinsic evidence available on the 
face of the document itself, The courts 
below have referred to the fact thai 
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Mohan Lal father of Debi Prasad had 
submittéd an application for permission 
to reconstruct the building as far back 
as 1922. Then the name of Debi Prasad 
appeared in the Municipal record 
throughout right from the year 1934. 
Besides, Debi Prasad filed a suit No. 6 
of 1938 against Shrimati Parbati widow 
of Jaggu, the last male owner, accord- 
ing to the findings of the courts below, 
for declaration of his right in regard 
to this property. Shrimati Parbati filed 
a written statement admitting the claim 
of the plaintiff, The suit was decreed in 
favour of Debi Prasad, The documents 
relating to the aforesaid suit establish- 
ing the aforesaid facts are on the record 
and have been adverted to by the courts, 
The courts below have said that in the 
background of these facts, title of Debi 
Prasad over this house was firmly esta- 
blished and that it was inconceivable 
that he would surrender his rights in 
the manner it is said to have been done 
through Ex, 1. The lower appellate 
court has .in addition examined the 
document very minutely and has ar- 
rived at the conclusion that it is not a 
genuine document, Learned counsel for 
the respondent also pointed out to me 
the circumstance that the scribe of the 
document was, significantly, one of the 
counsel appearing for the plaintiff in 
the suit. 


12. The question whether Ex. 1 is a 
genuine document or not is indisputedly 
a pure question of fact, The conclusion 
which the courts below were called 
upon to darw from the various facts and 
circumstances would, therefore, also be 
a question of fact and not of law (vide 
Meenakshi Mills Ltd., Madurai v. Com- 
missioner of Income-tax, Madras, AIR 
1957 SC 49). Learned counsel, however, 
assailed the above finding of the courts 
below on the ground that the circum- 
stances on which the courts below have 
placed reliance for holding that the 
document in question is not a genuine 
document, were not put to the expert 
by way of cross-examination and hence 
this circumstance ought not to be reli- 
ed on, In support learned counsel for 
the appellants placed reliance on two 
decisions reported in AIR 1935 Lah 555 
and AIR 1925 Cal 485. There is no sub- 
stance in this argument. The Expert 
examined gave evidence only with re- 
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-gard to the handwriting of Debi Prasad. 


He had nothing to do with the circum- 
stances mentioned above on which the 
courts below hava placed reliance, As- 
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suming, however, that questions relat» 
ing to the said circumstances were not 
Jput to the expert in cross-examination, 
that would not vitiate the finding of 
the courts below, Further, the argu- 
ment is in substance one relating to the 
appreciation of the evidence on record 
which cannot be done in a second ap- 
peal, 

13. Another argument raised on be- 
half of the plaintiff-appellant was that 
the courts below ought not to have as- 
sumed the role of an Expert, They 
should have relied on the opinion of the 
Expert and should not have taken upon 
themselves the task of finding out whe- 
ther the document in question was ex~« 
ecuted by Debi Parasad. I do not agree 
with this submission, When the court 
permits the evidence of an expert to be 
brought on the record on a technical 
matter, it does not abdicate its function 
to judge for itself whether the opinion 

' Jof an expert is correct or not on a mat« 
ter at issue, In any case, in the present 


case, the courts below. have not assum-~. 


ed the role of an expert, They have 
gone by what plainly appealed to com- 
monsense, having regard to the sur- 
rounding circumstances and the striking 
features appearing on the face of the 
document itself. There is, therefore, no 
substance in this argument either, 


14. No other point was urged in supe 
port of the appeal, 


15. The, resulé is that the appeal 
fails and is dismissed, There will be no 
order as to costs, 

l Appeal dismissed, 
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DEOKI NANDAN, J. 


Chunni Lal and others, Appellants v; 
Mohammad Zafar and othres, Respon< 
dents, 

Second Appeal No, 83 of 1968, 
¥-11-1979.* 

Specific Relief Act (1963), Sec. 10 —s 
Suit for specific performance — Origi- 
nal vendor dead — Extension of period 
for conveyance — Extension given only 
by some of the heirs could not deprive 
the purchaser of his remedy for specific 
performance, (Para 3) 


"Against decree of Madan Mohan Lal, 
Civil Judge, Bulandshahr, D/- 26-8- 
1966. : 


LW/LW/G119/79/JDD 


Dis 


- Chunni Lal v, Mohd, Zafar 


A.L R. 
K, B, L, Gaur, for Appellants, 


JUDGMENT :— This is a plaintiff's 
second appeal in a suit for specific per- 
formance of an agreement to sell the 
house, The shop originally belonged ta 
the plaintiffs, They sold the shop to Igq- 
bal Ahmad on 29th November, 1954 but 
by an agreement executed the same day 
Iqbal Ahmad agreed to reconvey the 
shop to them within a period of 2 years, 
Iqbal Ahmad died before the 2 years 
period was completed and on 5th Nov- 
ember, 1957 there was a novation of the 
contract between the plaintiffs and de- 
fendants Nos, 1 to 3, the two sons and 
widow of Iqbal Ahmad, extending the 
time for purchase of the shop by the 
plaintifis by a further period of two 
years, There was again a further nova« 
tion of the contract on 4th Noveniber, 
1959 by defendants Nos. 1 to 3 extend- 
ing the time for purchase by another 
2 years, It was the plaintiffs case that 
the said defendants Nos, 1 to 3 had 
agreed to extend the time on both these 
occasions on their own behalf as well 
as on behalf of defendants Nos, 4 to 
7, of whom defendants Nos, 4 to 6 ara 
the daughters of Iqbal Ahmad, and de- 
fendant No, 7-is the husband of one 
of Iqbal Ahmad’s daughter, 

2. The suit was contested only by. 
defendants Nos. 1 and 2, The other de- 
fendants did not, however, admit the 
plaintiffs claim nor did they deny it, 
The trial court decreed the suit but on 
appeal by defendants Nos, 1, 2 and 3 
only, the lower appellate court has set 
aside the decree of the trial court, on 
the finding that defendants Nos, 1 to 
3 were not authorised by the daughters 
of Iqbal Ahmad to sell their share of 
the property and they could not have 
accordingly executed the agreements 
dated 5th November, 1957 and 4th Nov- 
ember, 1959 extending the time for ex 
ecution of the agreement, The conten- 
tion ‘raised on behalf of the plaintiffs 
before the lower appellate court that 
in any case defendants Nos, 1 to 3 hav- 
ing agreed to extend the time they 
were bound to sell the property of tha 
extent of their share was negatived by 
the lower appellate court on the find- 
ing that they could not be compelled to 
do so unless the entire amount of- the 
consideration agreed to be paid for the 
whole property was paid to them, 


3. I did not have the advantage of 
hearing the learned counsel for the de- 
fendant-respondents who have chosen 
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not to appear in this court. Having heard 
Mr. K. B. L, Gaur, learned counsel for 
the appellants, I am satisfied that this 
appeal must succeed, This is not a case 
where defendants Nos, 1 to 3 may have 
agreed for the first time to sell the 
property to the plaintiffs. The agree- 
ment to sell the property was already 
there having been executed by 
Iqbal Ahmad, the predecessor-in- 
interest of the defendant-respon- 
dents, His authority to sell the 
property could not be questioned. 
The agreement could have been 
enforced by the plaintiffs against the 
defendant respondents even if they 
were unwilling to perform their part. 
It is well settled that time is not of 
the essence of an agreement to sell im- 
movable property. All that was done 
by defendants Nos, 1 to 3 who are the 
sons and widow of Iqbal Ahmad and 
would thus appear to have been the 
persons in possession of the property 
and in management of it, was to agree 
to extend the period, or the last date 
of performances of the agreement, Even 
if they had not agreed to do so and 
even if they had refused to execute tha 
sale-deed, the plaintiffs would have 
been entitled to sue them within three 
years from 29th November, 1957 which 
was the date on which the period of 3 
years originally fixed by the agreement 
dated 29th November, 1954 expired, 


It has further to be noticed that de- 
fendant-respondents Nos. 4 to 7 never 
objected to the plaintiffs claim. They 
did not file any written statement nor 
did they appear at the trial. So far as 
defendants Nos, 1 to 3 were concerned 
they were certainly bound by their own 
act, and it could not, therefore, be said 
under these circumstances that any of 
the defendant-respondents could have 
lawfully objected to the enforcement cf 
the agreement against them, 


The appeal succeeds and is allowed, 
The suit is decreed for specific perfor- 
mance of the agreement to sell the 
shop in dispute in favour of the plain- 
tiff-appellants, The plaintiff-appellants 
shall be entitled to their costs of the 
two courts below but they shall bear 
their. own costs of the appeal in this 
courts, 

Appeal allowed, 
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AIR 1980 ALLAHABAD 297 
P. N. GOEL, J. 
Smt, Brahmavati and another, Appel- 
lants v. Ramesh Chand and another, 
Respondents, 


Ex. Second Appeal No, 
D/- 12-2-1979.* 


Civil P. C. (1908), S. 47 — Execution 
— Matters foreign to subject matter of 
suit cannot be enforced in execution in 
spite of compromise, 


Where the suit was filed to protect 
the right of the public to passage on 
the open land and use thereof for sit- 
ting purposes and, in compromise, the 
owner of the land agreed to fix 
pavement on the open land and, 
on failure to do so within stipulated 
time, to pay Rs, 1000/-, the settle- 
ment being not covered by the 
subject matter of the suit, the condi- 
tion as to payment of Rs, 1000/- could. 
not be enforced by means of execution 
proceedings. In case the compromise 
had not taken place, the plaintiffs 
could not have claimed that the owners 
should fix pavement on the open land, 
AIR 1939 All 454 and AIR 1940 Oudh 


212 of 1969, 


27, Foll (Para 4) 
Cases Referred : Chronological Paras 
AIR 1940 Oudh 27 6 
ATR 1939 All 454 6 
S. P, Gupta, for Appellants; V, D, 
Singh, for Respondents, 
JUDGMENT :— This is an appeal 


against the judgment and decree dated 
23-9-1968 passed by II Additional Civil 
Judge, Moradabad, 

2. Original Suit No. 443 of 1960 was 
brought by Ramesh Chand and 9 others 
under Order 1 Rule 8, C. P. C. in rex 
spect of an open piece of land in which 
there was a well, The open land was 
used by the members of the pub- 
lic for sitting purposes and passage, 
The members of the public used to 
draw water from the well, The defen- 
dants-appellants had broken the eastern 
stairs and Chabutra of the well with the 
intention of including it in their build- 
ing, The defendants-appellants also in- 
tended to include the open land in their 
house, Therefore, the plaintiffs-respon- 
dents claimed permanent injunction re- 


*Apainst judgment and order of B, N, 
Mohiley, 2nd Addl, Civil J, Morada- 
bad, D/- 23-9-1968, 


CW/CW/B65/79/SNV, 
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straining the appellants from doing any 
such act as to cause interference in the 
rights of the public in the matter cf 
user of the open land and the well, The 
case was compromised between the par- 
ties. Para 9 of the compromise appli- 
cation stipulated that the appellants 
could construct pavement on the re- 
maining open land with pucca new 
Chaukas within a month of the compro- 
mise and that if the appellants failed to 
do so the plaintiffs-respondents would 
be entitled to claim Rs. 1,000/- as com- 
pensation, The appellants failed td com- 
ply with this condition of the compro- 
mise. The plaintiff-decree-holders filed 
an execution application. An objec- 
tion under Section 47 C.P.C. was rais- 
ed by the appellants that, this condition 
was extraneous to the subject matter of 
the suit and as such could not be en- 
forced by an execution. The executing 
court passed a decree for the recovery 
of Rs. 1,000/-. This decree was confirm- 
ed in appeal by the If Additional Civil 
Judge on 23-9-1978, 

3. The learned counsel for the ap- 
pellants contended that the above con- 
dition was wholly extraneous to the 
subject matter of the suit and could not 
be enforced by means of an execution 
of the decree passed on the basis of 
compromise. 


4. The allegations of the plaint have 
been indicated above. The dispute re- 
lated to an open land on which general 
public had a right of passage and had 
a right to use it for sitting purposes. 
There is absolutely nothing in the 
plaint to show that there was any pave- 
ment on the open land which had been 
removed by the appellants. The oniy 
relief claimed in the plaint was injunc- 
tion restraining the appellants from 
using the land in such a way as to in- 
terfere with the rights of the public 
therein, Thus there was no question of 
any pavement in the plaint. Therefore, 
condition contained in para 9 of compro- 
mise application is wholly foreign to the 
subject matter of the suit, It is different 
matter that in order to compromise the 
appellants had agreed to fix pavement on 
the open land, -This sort of settlement 
is not covered by the subject matter of 
the suit, In case the compromise had not 
taken place, the respondents could not 
have claimed that the appellants should 
fix pavement on the open land. This is 
the crux of the matter and the real test 
to comprehend the subject matter of 
the suit, 


Farooq v. Moti Lal 


A.LR. 


5. The result of what has been said 
above is that condition No, 9 of the com- 
promise could not be enforced by means 
of an execution and this matter could 
not be determined by an executing court 
under Section 47, C. P. C. The trial court 
committed. an error in passing a decree 
for Rs, 1,000/- against the appellants 
and the lower appellate Court likewise 
committed an error in confirming the 
decree passed by the executing court. 

6. The view taken above is fortified 
by the view expressed in cases of Bale- 
sar Misir v. Tekesar Misir, AIR 1939 All 
454 and Sat Narain v. Chandra Mohan, 
AIR 1940 Oudh 27, 


7. The appeal is, therefore, allowed 
and the judgment and decree dated 23-9~ 
1968, passed by the II Additional Civil 
Judge as well as the judgment and 
decree dated 31-10-1964, passed by the 
Munsif, Moradabad in Execution Case 
No. 257 of 1961 are set aside, The costs 
incurred by the parties in this Court 
shall be easy, 

Appeal allowed, 
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M. N. SHUKLA, J. 
Farooq and others, Appellants v, Moti 
Lal and others, Respondents, 
F. A. F, O, No. 126 of 1968, D/- 31-1- 
1979.* ; 


Civil P, C, (1908), Section 107; O. 1, 
R. 10 (2); O. 22, R. 9 — Powers of appel- 
late court — Death of party during 
pendency of suit — Application for sub- 
stitution and condonation of delay re- 
jected by trial court — Appellate court 
can examine grounds of rejection, 

Where, in the event of death of a party 
during the pendency of the suit applica- 
tions for substitution and for condona- 
tion of delay had been made before the 


trial court and had been rejected, there, 


is nothing which limits the jurisdiction 
of the appellate court to examine the 
validity of the order and, if satisfied, to 
come to a different conclusion and set 
aside an erroneous order. AIR 1963 Guj 
243, Disting. (Para 3) 


The powers of the court are, wide 
enough in the matter of addition of par- 
ties even at a belated stage and the pro- 
visions of Order 1 Rule 10 and those of 


*Against order of B. P. Shukla, 2nd Addl, 


Civil J. Allahabad, D/- 24-11-1967, 
DW/GW/C98/79/SLL/RSK 
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Order 22 Rule 9 C. P. C, are not mutual- 
ly exclusive. In suitable cases and in 
the interest of justice the court can al- 
ways rely on one or the other provision 
to do substantial justice between the 
parties -and effectually adjudicate upon 
any controversy, AIR 1974 All 422, Rel. 


Farooq V. 


on. (Para 4) 
Cases Referred : Chronological Paras 
AIR 1974 All 422:1974 All LJ 431 4 
AIR 1963 Guj 243 3 


Radhey Shyam, for Appellants; K. N. 
Tripathi; and Mohad. Anis, for Respon- 
dents. 


JUDGMENT :— This is a defendant’s 
appeal directed against an order of re- 
mand, - 


2. The plaintiffs filed a suit for redemp- 
tion of a house on the basis of a mortgage 
deed dated 2-4-1896, on payment of 
Rs, 200/- or such amount as the court may 
find due and for possession, The house 
had been originally mortgaged by one 
Ram Lala to Smt, Nasiba for a term of 
five years without any agreement as to 
payment of interest. The plaintiffs al- 
leged to be legal representatives of the 
mortgagor while the defendants claimed 
to be legel representatives of the origi- 
nal mortgagor. It so happened that 
during the pendency of the suit Abdul 
Sattar, defendant No. 7 one of the 
alleged mortgagees disd. An appli- 
cation for substituting his heirs was 
made by the plaintiffs but it 
was rejected along with the application 
under Sec. 5, Limitation Act for con- 
doning the delay. In the opinion of the 
trial court the delay hac not been suff- 
ciently explained and hence the applica- 
tion under Section 5 and also the applica- 
tion for substitution were rejected, Still, 
however, the suit was decreed with the 
observation that the suit could proceed 
even in the absence of the legal repr- 
esentatives of the deceased defendant 
No. 7 as the latter was only commer- 
cially interested and hed no direct or 
tangible interest in the subject matter. 
The defendants had cor:tended that the 
said defendant being one of the mortga- 
gees was a necessary party to the suit 
and it was imperative for bringing the 
heirs of the said defendant on record 
and in their absence the suit could not 
proceed. The first court rejected their 
contention. The defendants preferred 
an appeal against the decree of the trial 
court. While disposing of the , appeal 
the lower appellate court expressed the 
view that the order of the trial court 


_aside an erroneous order, 
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dismissing the application under Sec- 
tion 5 Limitation Act which accompanied 
the application for substitution of the 
heirs of defendant No, 7 was erroneous. 
After going through the evidence it 
came to the conclusion that sufficient 
cause had been shown for not making 
the substitution earlier and in that view 
of the matter the lower appellate court 
allowed the heirs of the deceased defen- 
dant No, 7 to be brought on record, set 
aside the decree of the trial court and 
remanded the case for a fresh trial. It 
also issued other incidental directions 


‘as to the manner in which the trial, 


court was to proceed, 


3. It has been vehemently urged by 
the counsel for the appellant that the 
power of an appellate court to bring on 
record the heirs of a deceased party can 
be exercised only with respect to the 
parties who have died during the pen- 
dency`of the appeal and that it does not 
extened to substitute the heirs of a 
party whose death occurred during the 
pendency of the suit, He relied upon 
State of Gujarat v, Chandramani Shan- 
ker Jadhavlal Sanghvi, AIR 1963 Guj 
243, as an authority for that proposition. 
The principle of law urged is prefectly 
sound but on the facts of the present 
case it is not attracted, The rule laid 
down in the Gujarat case (supra) would 
be fully applicable where the death of a 
party had taken place during the pen- 
dency of the suit but no steps had been 
taken for substituting the heirs, In those 
circumstances it is not open to the ap- 
pellate court to order that the heirs of 
the deceased party be added. Where, 
however, in the event of death of a party 
during the pendency of the suit applica- 
tions for substitution and for condona- 
tion of delay had been made before the 
trial court and had been rejected, surely 
there is nothing which limits the juris- 
diction of the appellate court to examine 
the validity of the order and, if satisfied, 
to come to a different conclusion and set 
That is a pro- 
position of law which can be hardly dis- 
puted. The powers of the appellate 
‘court are wide enough to correct any er- 
roneous or illegal order which had been 
passed by the trial court and against 
which no appeal was provided under the 
law. In fact, it is part of the jurisdic- 
tion of the superior court to see whe- 
ther an order regarding a substitution 
application by the result of which the 
decision in the case would be affected 
satisfies the requirements of law, 
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4. There is also another aspect of the 
question which has been accepted by 
the court and in support of which au- 
thorities can be cited, Thus, for instance, 
the learned counsel for the respondents 
relied on a decision of this Court in 
Khalil Ahmad v, Addl, District Judge, 
Gorakhpur, AIR 1974 All 422, which is 
on all fours, That was also a suit for 
redemption of a mortgage and during 
the pendency of the suit one of the 
mortgagees had died and the application 
for substituting his legal representatives 
had been dismissed. The appellate court 
set aside that order and directed the 
substitution of the heirs of the deceased 
mortgagee, The Division Bench held that 
the provisions of O, 1, R., 10 (2) C, P, C. 
comprehended within its scope the power 
to implead any person in order to enable 
the court to effectually adjudicate upon 
the questions involved in the suit. It 
was pointed out that the inaction on the 
part of a plaintiff to implead or bring 
on record a person as defendant cannot 
affect the power of the court to implead 
him as a party in the suit under O. 1, 
Rule 10 (2) C. P, C. The contention that 
0.1, R, 10 (2) C. P.C. applied only for im- 
pleading a person. who could or should 
have been impleaded as party on the 
date of the institution of the suit and 
that it did not apply to a case of substi- 
tution under Order 22 Rule 9 of the 
Code was specifically repelled. -It may 
be observed that in the Gujarat case 
(supra) the application for substituting 
the heirs had been made at a þe- 
lated stage and, therefore that case 
is clearly distinguishable, I am inclin- 
ed to the view that the powers of the 
court are wide enough in the matter 
of addition of parties even at a belated 
stage and the provisions of O. 1, R, 10 
and those of Order 22, R. 9 C. P. C, are 
not mutually exclusive, In suitable cases 
and in the interest of justice the court 
can always rely on one or the other pro- 
vision to do substantial justice between 
the parties and effectually adjudicate 
upon any controversy. On merits also I 
am satisfied that the substitution applica- 
tion and the application under Section 5 
Limitation Act had been wrongly reject- 
ed by the trial court, In this state of 
affairs the remand order was eminently 
fust and proper and the same does no? 
suffer from any legal infirmity. 


5. There is, thus, no force in this ap- 
peal and it is dismissed with costs. It 
is desirable that the suit giving rise to 
the appeal, being very old, should be 


Rahat Ali v, Daya Shankar 


A. LR, 
disposed of, expeditiously by the trial 
court, Learned counsel for the respon~ 
dents does not press the cross objection, 
It is accordingly dismissed with costs, 
Appeal dismissed, 
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Rahat Ali, Applicant v, Daya Shans 
kar and another, Opposite Parties, 
Civil Revn, No, 80 of 1980, D/~ 15-2« 


- 1980+ 


(A) Civil P. C. (1908), Order 15, Rule 
5 (U. P. Amendment by Act 57 of 
1976) — Small Cause suit for eject- 
ment and rent arrears — Rent not de- 
posited either on the first hearing date 
or even on date of filing written 
statement — Order striking off de- 
fence held proper — Benefit of Sec- 
tion 20 (4) of U. P. Act 13, of 1972 
was also not available. (U. P., Urban 
Buildings (Regulation of Letting, Rent 
and Eviction) Act (13 of 1972), S, 20 (4)). 

The small cause suif for ejectment 
and rent arrears was posted to 5-12- 
1978 for final disposal and the defen- 
dant appeared and after taking seve- 
ral adjournments for filing written 
statement, it was filed only on 18-8- 
1979, Some amount was deposited on 
13-11-1979, Upholding the Court’s order 
striking off his defence under Order 15, 
Rule 5, Civil P, C, if was observed 
that it being a small cause suit the 
first hearing date was 5-12-1978 and 
even if ‘18-8-1979 when the written 
statement was filed should be taken as 
the first hearing date, still the 
amount was deposited only thereafter 
and that no representation for exten 
sion of time for making the deposit in 
the terms of sub-rule (1) and Explana~ 
tion I thereto and sub-rule (2) {as 
amended by U. P. Amendment) appear 
to have been made, The order * was 
held justified. The deposit made on 
13-11-1979 was also not according to 
sub-section (4) of Section 20 of the 
U. P. Act 13 of 1972 and the benefit 
of that provision was therefore not 
available fo the (tenant) defendant. 
AIR 1979 All 230 and 1977 All WC 225, 
Foll. (Para 2) 


*Against judgment and order of J. Ne 
Bansal, 2nd Addl. Dist, J., Buland« 
shahr, D/- 27-11-1979. 


CX/EX/B310/80/TVN. 


z> 
` 
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(B) Provincial Small Cause Courts 
Act (1887), S. 25 — Findings of fact 
recorded on appreciation of evidence 
are not open to challenge in revision 
under Section 25. (Para 4) 


Cases Referred: Chronological Paras 
AIR 1979 All 230 2 
1977 All WC 225 i 2 


Vishnu Sahai and B, Dayal, for Ap- 
plicant, 


ORDER:— A suit for ejectment and 
arrears of rent was instituted against 
the applicant by opposite parties 1 and 
2in the court of Second Additional 
District Judge acting as Judge Small 
Causes, The defence of the applicant 
was struck off as contemplated by 
Order 15, Rule 5, C, P. C. and on 
the basis of the eviderce produced by 
the opposite parties, the suit was de- 
creed, This revision under Section 25 
of the Provincial Small Cause Courts 
Act challenges the said decree. 


2. It was urged by the counsel for 
the applicant that the defence of the 
applicant was erroneously struck ofi 
I, however, find myself unable to agree 
with this submission, It was a Small 
Cause Court suit and it appears from 
the order of the Additional District 
Judge that 5th December, 1978 was the 
first date fixed in the case and the 
applicant put in appearance on that 
date, Instead of filing his written state- 
ment and complying with the require- 
ments of Order 15, Rule 5, Civil P. C 
the applicant took several adjourn- 
ments and filed his written statement 
ultimately on 18th August, 1979, Even 
on that date no amount was de- 
posited as contemplated by Order 15, 
Rule 5, C, P. C. It further appears 
that some amount had been deposited 
on 13th November, 1979, ie. about 
three months, even after the date on 
which the written statement was ac- 
tually filed. On the basis of certain 
decisions it was urged that Order 15, 
Rule 5, C. P. C. contains a discre- 
tionary provision and since the amount 
had been deposited on 13th November, 
1979, the court below should not have 
struck off the defence of the applicant. 
I do not find it necessary to consider 
in detail those authorities in view of 
the amencment made in Order 15, 
Rule 5 C. P C, by the State of 
Uttar Pradesh, by U. P. Act No. 57 
of 1976, which was applicable to the 
instant case, the suit having been filed in 


} 
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1978 being Sui No, 4 of 1978 
which in my opinion has altered the 
legal position prevailing earlier, Ex- 
planation I to sub-rule (1) provides that 
expression first hearing means the 
date of filing written statement or any 
hearing mentioned in the summons or 
where more than one of such dates are 
mentioned, the last of the dates men- 
tioned. In Balmukund v, District 
Judge (1977 All WC 225) it was held 
that in a regular suit the first hearing 
is the date of settlement of issues 
whereas in Small Cause Courts suits 
the first hearing is the very first date 
fixed for disposal of the case, This be- 
ing a Small Cause Court suit. 5th Dec. 
1978 would be the first date of hearing. 
At this place I may point out that it 
was urged by counsel for the applicant 
that since the case was adjourned on 
several dates and written statement 
‘was ultimately filed on 18th August, 
1979 it is this date which should be 
treated as the first date of hearing. 
Even if this submission is accepted for 
the sake of argument, it would be seen 
that no deposit was made by the ap- 
plicant as contemplated by Order 15, 
Rule 5, Civil P, C on 18th August, 
1979, The power to extend the time 
for making a deposit it subject to the 
fulfilment of the requirement of sub- 
rule (2) of Order 15, Rule 5, C, P. C, 
which provides that before making an 
order for striking off the defence, the 
court may consider any representation 
made by the defendant in that behalf 
provided such representation is made 
within 10 days of the first hearing or 
on the expiry of the week referred to 
in sub-sec. (1), as the case may be. On 
a careful consideration of sub-rule (1) 
and Explanation I thereto and sub- 
rule (2) of O. 15, R. 5, Civil P. C. 
as amended by U. P. Act 57 of 1976, 
I am of opinion that the discretion to 
extend the time for making a deposit 
contemplated by the said Rule beyond 
the date of first hearing vests in the 
the court only if a representation 1s 
made within the period prescribed by 
sub-r, (2). If no representation is made 
within that period or if a representa- 
tion is made and is rejected, the re- 
quirement of striking off the de- 
fence, in view of the scheme of the 
amended Order 15, Rule 5, Civil P. C. 
seems to be mandatory. The view 
which I take that the provisions of 
the amended Rule are mandatory, finds 


and 
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support from a decision of a learned 
single Judge in Sohan Lal v, Hodal 
Singh reported in (AIR 1979 All 230). 
It is not the case of the applicant that 
any representation for extension of 
time was made by him within the 
period prescribed by sub-rule (2) of 
Order 15, Rule 5, Consequently, it 
cannot be said that the lower court 
committed any error of law in strik- 
ing off the defence of the applicant, 


3. It was then urged that having 
made the necessary deposit on 13th 
November, 1979, the applicant was en- 
titled to the benefit of sub-sec. (4) of 
Section 20 of U. P, Urban Buildings 
(Regulation of Letting, Rent and Evic- 
tion) Act. I am unable to agree with 
this ‘submission either. The benefit of 
Sec. 20 sub-section (4) of U, P. Act 
No. 13 of 1972 was also not available 
to the applicant in as much as that 
benefit is available only if the neces- 
sary deposit contemplated by the said 
sub-section is made at the first hear- 
ing of the suit, The deposit made on 
13th November, 1979 cannot obviously 
be treated asa deposit made either 
on 15th December, 1978 which was the 
date of first hearing or even, on 18th 
August, 1979 which, according to the 
applicant’s counsel, should be deemed 
to be the date of first hearing, In this 
connection it would be useful to notice 
Explanation (a) to Section 20 (4) of 
U. P. Act 13 of 1972 which provides 
that for the purposes of this sub-sec~ 
tion the expression ‘first hearing’ means 
the first date for any step or proceed- 
ing mentioned in the summons served 
on the defendant. In the instant case 
this date would obviously be 15th 
December, 1978, 


4. In regard to the merits of the 
ease, the findings recorded by the 
Additional District Judge are findings 
of fact based on appraisal of evidence 
and cannot be challenged even ina 
revision under Section 25 of the Pro- 
.'vincial Small Cause Courts Act. 


5. In the result, I find no merit in 
this Civil . Revision and it is accord- 
ingly dismissed and the interim order 
of stay dated lith February, 1980 is 
vacated, : 

Petition dismissed. 
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K, C, AGRAWAL, J. 
Mrs, S. Abel, Petitioner v, The Dis- 
trict Judge and others, Respondents, 


Civil Misc, Writ Petn, No, 7268 of 
1979, D/- 25-2-1980, 


(A) Civil P., C. (1908), O. 15, R. 5 (1) 
and (2) (U. P.) — Striking off defence — 
Neither money deposited in manner. 
prescribed nor representation filed 
within time — Court must strike off 
defence, 


Sub-rule (1) of Rule 5 after having 
used the word ‘may’ lays down that 
the striking out of the defence would 
be subject to the provision of sub= 
rule (2), Sub-rule (2) entitled the de- 
fendant to make a representation, The 
representation has to be made explain- 
ing the reasons or giving the cause for 
failure to make the deposit as requir- 
ed by sub-rule (1), The representation, 
however, has to be made within 10 
days of the first hearing or of the ex- 
piry of the week referred to in sub- 
rule (1). The representation if not 
made within the peri6d of ten days 
the court will not be entitled to look 
into it and to condone delay in making 
the deposit, The requirement of filing 
the representation within ten days is 
peremptory in nature. It does not 
leave any discretion with the authority 
to entertain a representation after the 
expiry of ten days and to relieve the 
tenant of his default. The legislature 
used the word ‘may’ in sub-rule (1) 
since it conferred power on the Courf 
to condone if a representation is made 
within 10 days of the default. If 
however, .a representation is not made 
within 10 days or the representation 
filed by the defendant appears to be 
untenable the inevitable course before 
a court would be to strike off the de- 
fence, AIR 1977 SC 1986, Relied on. 

(Paras 10, 11) 


The words ‘subject to’ used in sub- 
rule (1) of Rule 5 introduce a condi- 
tion or proviso.: The expression ‘sub- 
ject to’ only means that the power of 
the court to refuse to strike off the 
defence is conditional upon the observ= 
ance of the conditions prescribed in 
sub-rule (2), AIR 1961 SC 1152, Relied 
on. (Para 13) 


It follows that the word ‘may’ can- 
not be considered to have conferred 
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discretion on the authority to refuse 
to strike off the defence even in a case 
where the defendant dces not make a 
representation within the time stipu- 
lated by sub-rule (2), The court would 
be obliged to strike out the defence if 
neither the money is deposited in the 
manner prescribed nor is a represen- 
tation filed within the time provided 
for making it. AIR 1977 SC 1516, Reli- 
ed on; AIR 1980 SC 587, Distinguish- 
ed. (Para 14) 


(B) Civil P., C. (1908), O. 15, R. 5 
(U. P.) — Deposit of monthly rent 
throughout continuation of suit — De- 
posit must be made in court where 
suit is pending. 

The word ‘court’ means the court be- 
fore which the suit is pending and not 
any other court. The deposit, there- 
fore, of the monthly rent throughout 
‘the continuation of the suit has to be 
regularly made in the court where the 
suit is pending. Any deposit made else- 
where will be of no avail to a defen- 
dant, AIR 1980 All 300, Followed. 


(Para 19) 
Cases Referred: Chronological Paras 
AIR 1980 SC 303 15 
AIR 1980 SC 587 17 
AIR 1980 All 300 21 
AIR 1979 SC 1132 17 
AIR 1977 SC 1516 16 
AIR 1977 SC 1986 12 
AIR 1961 SC 1152 14 


(1826) 3 Add 210:162 ER 456, Brett 
v. Brett ' g 


B. D. Madhyan, for Petitioner; S. N. 


` Verma and D. Kakkar, for Respon- 
dents. 
ORDER:— This writ petition is 


directed against a judgment of the 
District Judge, Allahabad dated Janu- 
ary 24, 1979 rejecting a revision of the 
defendant-petitioner (hereinafter re~ 
ferred to as the defendant) filed under 
Section 25 of the Provincial Small 
Cause Courts Act. 


2, The facts briefly stated are these. 
Smt. Kamla Kumari Jaiswal was the 
owner and landlord of bungalow No. 3, 
Cassels Road, Allahabad of which the 
petitioner owas a tenant. The house 
had been let out to the petitioner on 
a monthly rent of Rs, 40/-. A notice 
dated October 5, 1976 was served on 
the defendant making a demand of 
rent from her. Thereafter on Novem- 
ber 8, 1976 respondent No, 3 sought 
eviction of the defendant from the suit 
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premises on two grounds, (i) failure to 
pay arrears of rent despite service of 
notice of demand and, (ii) illegal sub- 
letting of a part of premises to Sri M. M. 
Haroo, respondent No. 4, 

3. After service of the notice of the 
suit, a written statement was filed 
by the petitioner denying the allega- 
tions on which the suit had been filed 
against her. According to her she had 
not sublet the premises in dispute to 
respondent No, 4 and that he had been 
allowed to stay asa caretaker for 
some time during the defendant’s ab- 
sence, when she had left for England 
for her own treatment. The defendant’s 
defence as regards the amount due to 
respondent No. 3 by way of rent as 


narrated in para 4 of her written 


statement dated September 28, 1977 
was that the rent was in deposit in 
the Court of Munsif West, Allahabad 
and as such no rent was due to re- 
spondent No. 3. Paragraph 4 of the 
saat statement is reproduced be- 
ow:— 


“That no rent is due to the plain- 
tiff against defendant No. 1, as rent 
from Ist July 1976 to 30th June 1977, 
has already been deposited in the court 
of Munsif West, Allahabad.” 


4, On March 17, 1978, respondent 
No. 3 moved an application for striking 
out the defence on the ground that 
since the defendant had not complied 
with the provisions of Order XV, Rule 
5 of the Code of Civil Procedure, her 
defence was liable to be struck off. An 
objection to the application for strik- 
ing out the defence moved by the re- 
spondent No, 3 was filed by the peti- 
tioner, The objection taken on her be- 
half was that she had tendered rent to 
respondent No, 3 in October 1976 and 
on her refusal to accept the same it 
was remitted by her by money-order 
and on her further refusal to accept 
the same, permission to deposit the 
same in the court of Munsif West 
Allahabd under Section 30 of the 
U. P. Act XIII of 1972 was obtained. 
The petitioner asserted that rent from 
July 1, 1976 to 31st July 1978 had 
already been deposited in the court of 
Munsif, Allahabad. She claimed that as 
the respondent No, 3 had sought the 
striking out of the defence on the 
ground that the defendant-petitioner 
had not deposited rent in the court of 
the Judge Small Causes (where the 
present suit was pending), therefore 
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she was willing to deposit rent to the 
credit of the respondent No. 3 in this 
Court. The prayer made in the ap= 
plication was: 


“It is therefore, most humbly prayed 
that this Hon’ble Court may be pleas- 
ed to allow permission to the peti- 
tioner to deposit rent in this Court 
since September 1977 to 31st Decem- 
ber 1978 and the petitioner as the 
duty bound shall ever pay.” 

5. The application of the respondent 
No. 3 for striking out the defence was 
allowed and the prayer made by the 
defendant-petitioner to permit her to 
deposit rent since September 1977 to 
31st December 1978 was refused. on 
18th March 1978. The defendant’s revi- 
sion filed by the petitioner was also 
dismissed on January 24, 1979, This 
led to the filing of the present writ, 


6. For convenience’s sake a portion 
of Order XV, Rule 5 of the. Code oł 
Civil Procedure with which we are 
concerned in the present case may be 
quoted below:— 


- “Striking off defence on- failure to 
deposit admitted rent, ete, (1) In any 
suit by a lessor for the eviction of a 
lessee after the determination of his 
lease and for the recovery from him 
of rent or compensation for use and 
occupation, the defendant shall, af of 
before the first hearing of the suif, 
deposit the entire amount admitted by 
him to be due together with interest 
thereon at the rate of nine per centum 
per annum and whether or not ha 
admits any amount to be due, he shall 
throughout the continuation of the sui 
regularly deposit the monthly amount 


due within a week from the date of. 


its accrual, and in the event of anv 
default in making the deposit of the 
entire amount admitted by him to ba 
due or the monthly amount due as 
aforesaid, the court may subject to th? 
provisions of sub-rule (2), strike off 
his defence, 


Explanation 1, The expression ‘first 
hearing’ means the date for filing 
written statement or for hearing mem- 
tioned in the summons or where mora 
than one of such dates are mentioned, 
the last of the dates mentioned. 


Explanation 2, — The expression ‘ef- 
tire amount admitted by him to be 


due means the entire gross amount, 
whether as rent or compensation far 
use and occupation, calculated at the 
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admitted rate of rent for the admitted 
period of arrears after making no 
other deduction except the taxes, if 
any, paid to a local authority in re- 
spect of the building on lessors ac- 
count and the amount, if any, deposit- 
ed in any court under Section 30 of 
the U, P, Urban Buildings (Regulation 


of Letting, Rent and Eviction) Act, 
1972, 

Explanation 3, The expression 
‘monthly amount due’ means the 


amount due every month, whether as 
rent or compensation for use and ocx 
cupation at the admitted rate of rent, 
after making no other deductions ex- 
cept the taxes, if any, paid to a local 
authority in respect of the building on 
lessor’s account, 


(2) Before making an order for strik= 
ing off defence, the court may consider, 
any. representation made by the defen~ 
dant in that behalf provided such re- 
presentation is made within 10 days, 
of.the first hearing or, of the expiry 
of the week referred to in sub-rule (1), 
as the case may be,” 

Order XV, Rule 5 of the Code of Civil 
Procedure was enacted by U, P, Act 
No. XII of 1972, The said provision 
was different than the one which had 
been enacted by U, P, Act No, 57 of 
1976 which came into force on Janus 
ary 1, 1977, Unlike the old provision, 
the amendment has now provided the 
time during which a representation 
could be filed for condonation of de< 
fault in making the deposit of rent, 


7. The object of adding Rule 5 of 
Order XV was fo deter the tenants 
from contesting .suits for ejectment 
without having fo pay any rent or 
damages to the landlord and letting 
such arrears to accumulate to the pre- 
judice of the plaintiff, This had been 
made duetothe experience that a large 
number of tenants did not pay rent 
and continued frivolous litigations, To 
curb the tenants from unnecessarily. 
prolonging the litigations the legisla- 
ture was compelled to make a provi- 
sion to the above effect, Order XV, 
Rule 5 applies fo a suit which is filed 
by a lessor for the eviction of a lessee 
after the determination of his lease 
and for the recovery from him of rent 
or compensation for use and occupa- 
tion, If in such a suit the defendant 
does not dispute his liability to pay 
and still does not, deposit the rent his 
defence . would be liable to be struck 


g 
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off. -The defence ‘can. be: struck out on 
the ground that the defendant does not 
deposit the entire amount admitted by. 
him to be due together with interest 
thereon at the rate of nine per centum 
per annum on the date of first hearing 
and also ‘on the ground that throughout 
the continuation of the suit regularly 
the monthly amount due within a week 
from the date of its accrual is not 


deposited. The power to strike out 
the defence is, however, subject to 
sub-rule (2). ‘Sub-rule (2) has. been 


quoted: above, Under this sub-rule be- 
fore making .an order for striking off 
defence the court may consider any 
representation made by the defendant 
in that behalf provided such represen- 
tation is made within ten days of the 
first hearing or of the expiry of the 
week referred to in sub-rule (1) as the 
case may be, 


8. The question that now arises is 
whether the use of the word ‘may’ in 
the main provision of Order XV Rule 
5 of the Code of Civil Procedure is 
discretionary and that court may re- 
fuse to strike off the defence even if 
the requirement of deposit has not been 
complied with. The use of the word 
‘shall’ or ‘may’ is not conclusive, For 
deciding as to whether the provision 
is mandatory or directory one has 
necessarily to see the intention and pur- 
pose behind the framing of the rule, 
The subject matter and the impor- 
tance of the provision, the relation of 
that provision to the general object in= 
tended to be secured by the Act, is 
also relevant for deciding as to whe- 
ther the provision is directory. 


9% It was observed in Brett v. 
Brett (1826) 3 Add 210 at p. 216 that 
“the key to the opening of every law 
is the reason and spirit of the law, if 
is animus imponentis, the intention of 
the law maker expressed in the law 
itself, taken as a whole.” The question 
as to whether statute is mandatory or 
directory depends upon the intent of 
the legislature and upon the language 
in which the intent is clothed. Refer- 
ence must also be made to the context 
and object of the statute in determin- 
ing whether the same is mandatory or 
directory, It may be noted here that 
the failure to observe a directory pro~. 
vision does not affect the validity of 
act done. There is, however, a distinc- 
tion between a directory provision and 
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a discretionary... power, In case of a 
directory provision there is no discre- 
tion and it is intended to be obeyed 
but a failure to comply with it, does 
not result in nullifying an act, A dis- 
eretionary power confers on an auth- 
ority the power to condone the default, 
` 10. The question as already posed 
above was whether the expression ‘may’ 
is used in the main provision in man- 
datory context. The argument advanced 
on behalf of the petitioner was that 
the word ‘may’ in this provision con- 
ferred a discretion on the court and 
that the court could refuse to strike 
off the defence despite the failure of a 
defendant to make the deposits requir- 
ed by it, What appears material to 
find out the meaning of the word ‘may’ 
is the intention of the legislature. The 
main provision of Order XV Rule 5 
of the Code of Civil Procedure after 
having used the word ‘may’ lays down 
that the striking out of the defence 
would be subject to the provision of 
sub-rule (2); the court, therefore, will 
have to have regard to sub-rule (2) 
before striking off the defence. Sub- 
rule (2) entitled the defendant to make 
a representation, The representation | 
has to be made explaining the reasons 
or giving the cause for failure to make 
the deposit as required by the main 
provision, If on such a representation, 
the court is satisfied that the defen- 
dant had a justifiable cause for not 
having deposited the amount, it can 
condone the same and may exonerate 
the defendant of the liability of his 
defence being struck out. The repre- 
sentation, however, has to be made 
within 10 days of the first hearing or 
of the expiry of the week referred to 
in sub-rule (1). The representation if 
not made within the period of ten days! 
the court will not be entitled to look i 
into it and to condone delay in making’ 


the deposit, The requirement of filing 
the representation within ten days isi- 
peremptory in nature. It does not; 


ority to entertain a representation after 
the expiry of ten days and to relieve 
the tenant of his default, 

11, The legislature used the word 
‘may’ in Order XV since it conferred 
power on the Court to condone if a 
representation is made within 10 days| . 


leave any discretion with the auth- | 


of the default. If, however, a represen- 


tation ` is not made within 16 aye or 
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the representation filed by the defendan? 
appears to be untenable the inevitable 
course before a court would be te 
strike off the defence, no 

12. Sh. Hem Chand v, The Delhi 
Cloth and General Mills. Co, Ltd, AIR 
1977 SC 1986 supports the above view. 
Section 15 (1) of the Delhi Rent Con- 
trol .Act required a defendant to pay 
or deposit rent within one month from 
date of order, The defendant of tha? 
case did not deposit the rent within 
the time stipulated by: the Act, The 
Supreme Court held that the Rent 
Controller had no discretion to extend 
time prescribed under Section 15 (1), 
It appears to me that when the tima 
is limited by the provision made in an 
Act itself, it will not be possible for 
the authority dealing with the matter 
to extend time, particularly, when the 
consequences of failure have been pro- 
vided for in the Act. 


13. The words “subject to” used in 
Order XV introduce a condition or 
proviso. On a proper interpretation of 
Order XV, the expression ‘subject to 
only means that the power of tha 
court to refuse to strike off the de= 
fence is conditional upon the obser- 
vance of the conditions prescribed in 
sub-rule (2), 


4. In K R C. S. Balakrishna 
Chetty and Sons &. Co. v. State of 
Madras, AIR 1961 SC 1152. the Sup- 


reme Court was required to consider 
the meaning of the expression “subject 
to” used in the Madras General Sales 
Tax Act. Interpreting those words the 
Supreme Court observed: 
“The use of the words “subject to” 
has reference to effectuating the in- 
tention of the law and the correct 
meaning is “conditional upon”.” 
Applying the said meaning of the 
words ‘subject to’ which suits the con- 
text of the present Act as well, the 
observance of conditions of sub-rule (2) 
was necessary for the condonation Jf 
default in making the deposit. Looking 
at the whole thing, I am led to hold 
that the word ‘may’ cannot be consi- 
dered to have conferred discretion on 
the authority to refuse to strike off 
the defence even in a case where the 
defendant does not make a representa- 
tion within the time stipulated by sub- 
rule (2). The court would be obliged 
to strike out the defence if neither the 
money is deposited in the manner pre- 
scribed nor is a representation filed 
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within the time provided for making 
it. If such an occasion arises, the court 
will have no option but to strike off 
the defence, The use of the word ‘may 


does not mean that the power con= 
ferred was discretionary and that the 
court could refuse to strike off the 


defence despite .the non-observance of 
the condition stated above, 

15. In Sharif-ud-din v, Abdul Gani, 
(AIR 1980 SC 303), dealing with the 
difference between a mandatory rule 
ne directory rule, the Supreme Court 

"Whenever a statute prescribed that 
a particular act is to be done ina 
particular manner and also lays down 
that a failure to comply with the said 
requirement leads to a specific conse- 
quence, it would be difficult to hold 
that the requirement is not mandatory 
and the specified consequence should 
not follow”, 
` 16. In Textile Commissioner v, Sagar 
Textile Mills (P.) Ltd, (AIR 1977 SC 
re the Supreme Court laid down 

t: 

“It is well settled that the word 
‘may’ is capable of meaning ‘must’ or 
‘shal?’ in the light of the context and 
that where a discretion is conferred 
upon a public authority coupled with 
an obligation, the word ‘may’, which 
denotes discretion, should be construed 
to mean a command. Considering the 
purpose of the relevant empowerment 
and its impact on those who are likely 
to be affected by the exercise of the 
power we are clear that 
power conferred on the Textile Com~ 
missioner to issue directions is coupled 
with the duty to specify the particular 
period for which the directions shall be 
operative.” 


17. Relying upon a decision of the 
Supreme Court in Civil Appeal No. 854 
of 1977, Shyam Charan Sharma v 
Dharmadas, decided on 4-12-1979 (Re- 
ported in AIR 1980 SC 587), the learn- 
ed counsel for the petitioner urged 
that in a similar matter dealing with 
the question of striking off of defence, 
the Supreme Court held that the use 
of the word ‘may’ in Section 13 (6) 
of the Madhya Pradesh Accommoda« 
tion Control Act, 1961 conferred a dis- 
cretion on the court to strike out or 
not to strike out the defence, if de- 
fault is made in deposit or payment of 
rent as required by S. 13 (1). Hence this 
court should also apply the ratio of the 


the ; 
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said case to the present and take the 
same view, The submission is not ac- ' 
ceptable, The provisions of the Madhya 
Pradesh Accommodation Act are mate- 
Yially different than those of the U.P, 
Act No, XIII of 1972, It is settled law 
that the meaning of the word must be 
gleaned from the context in which it 
is used, A reference of the similar ex- 
pression used in a different Act is not 
of any assistance in determining its 
meaning in Order XV, Rule 5 of the 
Code of Civil Procedure, Reiterating 
the principle that. it is not a sound 
principle of construction to interpret 
expression used in one Act. with . re- 
ference to their use in another Act, 
more so if the two Acts in which the 
same word is used are not cognate 
Acts, the Supreme Court observed in 
S.” Mohan Lal v, R. Kondiah,. AIR 
1979 SC 1132, . l 


“Neither the meaning nor the defini- 
tion of the terms in one statute affords 
a guide to the construction of the same 
terms in another statute and the sense 
in which the term has been understood 
in several statutes does not necessarily 
throw any light on the manner in 
which the term should be understood 
generally, On the other hand it is a 
sound, and, indeed a weil known~prin- 
ciple of construction that meaning of 
words and the expression used in an 
Act must take their- colour from the 
context in which they appear,” 


So the context and object being dif- 
ferent it is not possible to apply the 
law laid down by the Supreme Couri 
in Shyam Charan Sharma’s_ case 
{supra) to the facts of the present case 
Counsel had also referred to two deci- 


sions of this Court interpreting Order ` 


XV, Rule 5 of the Code of Civil Pro- 
cedure, Those cases did- not concern 


themselves with the present Order XV, _ 


R. 5 and, therefore, hav2 no bearing 
on the controversy involved in the 
present writ petition before me, 

18. It may be pointed out here that 
the defendant-petitioner did not even 
file any application or representation 
for condonation of default in making 
the deposit, From the judgment if 
would appear thaf even arguments 
were not addressed to them on this 
controversy and no prayer for condo= 
nation had been made to them. It is 
for the first time in the writ petition 
that the argument was advanced by 
the learned counsel for the petitioner, 
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It is not open to this Court to treat 
the application made on 18th March 
1978 xs a representation and to con- 
done the default when admittedly the 
said application had neither’ been filed 
within the time contemplated by sub- 
tule (2) of 0.15, R.5 ofthe Civil P.C, 
nor contained any ground and pra- 
yers for condonation for default, Under 
this rule, the representation should 
have been made within 10 days of the 
first hearing or, of the expiry of the 


week referred to in sub-s. (1). The 
. defendant-petitioner filed the written 
statement in September 1977 but 


thereafter he did not either deposit the 
rent in the Court where the suit was 
pending or made a representation with- 
in 10 days of the first hearing or, of 
the expiry of the week referred to in 
sub-r, (1). Since this had not been 
done the Court cannot help the defen- 
dant~petitioner, 


19. Counsel for the petitioner next 
contended that the deposit made by 
the petitioner in the proceedings under 
S. 30 of the U. P, Act,. Act No. 13 of 
1972, could be considered as an auth- 
ority and of good deposit for the pur- 
pose of O, 15, R. 5 of the Civil P. CG 
and, therefore, the failure to deposit 
the amount in the Court where the: 
suit was pending was inconsequential. 
The submission made is devoid of sub- 
Stance, The word ‘Court? means the 
Court before which the suit is pending 
and not any other Court, The deposit, 
therefore, of the monthly rent through- 
out the continyation of the suit has to 
be regularly made in the Court where 
the suit is pending, Any deposit 
made elsewhere will be of no avail to 
a defendant, It is not correct to say 
that this interpretation made on the 
word ‘Court’ is technical and that may 
deprive the defendant of his valuable 
right although he is not in default, 
The submission is not acceptable, The 
result may be unfortunate but the, 
same is irresistible, The legislature does 
not want a defendant fo make deposit 
of future rent in any other Court than 
the one before which the suit is pend- 
ing. It is, therefore, not possible for 
me fo accept that the deposit of rent 
in any other proceedings than in the 
suit would disentitle the plaintiff of 
the right conferred by O, 15, R.5 of 
the Civil P, C, 


20. At this placa reference may be 


made to Expin, 2 to O, 15, R. 5 of the 


:« 308 All 


Civil P. C.. Under . this Explanation, 
. the expression “entire. amount admit- 
ted by. him to be due” has been . ex- 
.. plained. This entitles the defendant 
to deduct the amount deposited in any 
Court under S, 30 of the U. P. Act 
‘No, 13 of 1972, therefore on the date 
of the filing of the written state- 
ment the defendant can lawfully. deduct 
the amount claimed by ‘the plaintiff 
which has already been - deposited 
- under S. 30 of the U. P. Act No, 13 of 
. 1972. He may deposit the balance 
after deducting the same. Such a 
deduction would not cause any harm 
to his interest and the failure to depo- 
- sit the same will not result in striking 
. off the defence, But so far as monthly 
. amount due is concerned, the legis- 
lature made a different scheme, It did 
not: entitle the defendant to go on 
. making deposit under S. 30 of the 
U. P. Act No, 13 of 1972, once he has 
filed written statement in the suit 
- After having filed the written state- 
ment, the . defendant is required to 
.deposit the rent regularly throughout 
the. continuation of the suit in the 
Court itself, and that he will have no 
` right to deposit the same in the pro- 
. ceedings under S. 30 of the U. P. AÑ 
No. 13 of 1872, although the same is 
continuing since before the filing of 
the suit for ejectment against him 
Explanation 3 to O. 15, R. 5, clearly 
provides that the expression ‘monthly 
amount due’ means the amount due 
- every month. In case of. monthly 
amount, the only right conferred on 
- the defendant: under this Explanation 
< is to deduct the taxes. It clearly lays 
. down that no other deductions except 
‘the taxes would be permissible to be 
- made by the defendant, The legislature 
advisedly made a different scheme for 
depositing monthly amount. 


21. For these reasons, I find that the 


defendant-petitioner was not entitled 
>to claim the benefit of the deposit 
made under S. 30 of the U. P. Act 


No. 13 of 1972 in respect of monthly 
rent, Admittedly, the petitioner did not 
` deposit the rent in . the ‘present pro- 
ceedings hence the written statement 
was rightly struck off. For ‘the view 
taken by me, I am supported by a 
decision of Hon’ble N.D. Ojha, J. given 
in C. R. No, 80 of 1980; Rahat Ali v: 
‘Daya Shanker decided on the 15th 
‘February 1980 (reported in AIR 1980- 


+ ATE 300). 


Chaman Lel:v,. State. 


general law. ; 


. tiffs appeal against: the . decree 


ALR: 


_ 22. In the result, the. writ: petition 
fails and is dismissed but in. the eir- 
cumstances I direct the -parties to bear 
their own costs, - ; : 

Petition dismissed, 


AIR 1980 ALLAHABAD 308 © 
R, S, SINGH, J. i 
Chaman Lal, Appellant v. 
U. P., Respondent, i : 
Second Appeal No, 1682 of 1972, 
D/- 5-2-1980," ite 
(A) Arbitration Act (1940), S. 37 (5) 
and (1) — Arbitration proceedings — 
Exclusion of time — S. 37 (5) not 
applicable — All provisions of Limi- 
tation Act, apply by virtue of S. 37 (2). 
In a case where S, 37 (5) of Arbi- 
tration Act is not attracted, all the 
provisions of Limitation’ Act shall 
apply to arbitration as they apply to 
any proceeding of Court by virtue of 
S. 37 (1) of Arbitration Act. See- 
tion 37 (5) of Arbitration Act is spe- 
cial law and the Limitation Act ts a 
. (Para %) 
(B) Limitation Act (1963), S. 14 —=- 
Applicability to arbitration proceedings. 
Where the plaintiff was prosecuting 
his case with due diligence and in 
good faith in the arbitration proceeding, 
S. 14 of the Limitation Act would be 
applicable and he is entitled to deduct 
the time spent by him in the arbitra- 
tion proceeding under S, 14 of the Act 
AIR 1943 All 162 and AIR 1945 All 
377, Rel. on; AIR 1954 Bom 309 ‘and 
AIR 1975 SC 1039, Disting. (Para 10) 
Cases Referred: Chronological Paras 
AIR 1975 SC 1039: 1975 Tax LR 
1529 oe 3 
q 





State of 


AIR 1954 Bom 309 
AIR 1945 All 377: 1945 AN LJ 185 


_ 9, 16 
AIR 1943 All 162: 1943 All Ly 69 


; 9, 10 

K. N. Tripathi and K. L, Gaur, for 
Appellant; Standing Counsel, for Re- 
spondent, f 


‘ JUDGMENT: — This is the plain- 
and 
judgment dated 30-3-1972 passed by 
the IInd Additional District Judge, . 
Kanpur affirming the decree of the 


*Against judgment and. decree of 
S. D. S. Yadav, 3rd. Addl. Dist. J. 
Kanpur,, D/- 30-3-1972. i 


-DX/DXIB606/30/KNDNBB 
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-+ trial Court and: dismissing the plain- 


‘the plaintiff. got another contract 


. the above amount along with 
by the plaintiff-appel- . 
:. lant that he had perfcrmed the work 
- of the first contract regarding construc- 
- tion of culverts on Chaubeypur Bela 


ete suit. 
: 2. The plaintiff had filed a suit | for 
recovery of Rs, 14,347, The plaintiff 


` appellant is a recognized So in 


the U, P, P, W. D., Kanpur, : the 
year 1953, the plaintiff Ae p a con- 
tract from the defendant for construct- 


ing culverts at Chaubeypur, Bela Road, © 
- G.T. Road, Kanpur vide contract bond 


No. 60/SE dated 27-2-1953 (hereinafter 
referred to as first contract), Value of 
the contract was Rs, 1,36,515. Later on, 
from 
the defendant for constructing two 
roomed labour quarters at Jajmau 

Kanpur vide contract bond No. CB aut 
EE dated 2-3-1963 (hereinafter referred 
to as the second contract), The plain- 
tiff completed the work of second con< 
tract by 3ist Dec., 
measurement of work was also done 
in the month of Sept., 1964. In making 
payment of first running. bill, in re- 
spect of the second ‘contract, the defen- 
dant illegally deducted a sum of 


Rs, 10,408/- on the ground that the 


plaintiff had not performed the work 
of the first: contract properly and in 
‘time. The plaintiff claimed a decree for 
interest, 
It was alleged 


Road satisfactorily. The amount of 


. Rs, 10,408/- was illegally deducted - by 
_ the 
. amount due for. performing the second 
-eontract, It was alleged by the plain- 
. tiff-appellant that he had never owed 


defendant-respondent from the 


sum to the defendant in con- 
‘nection with the first contract and 
deduction of Rs, 10,408/- was’ totally 
unauthorised and illegal. The plaintiff 
moved an application under S. 26, 
Arbitration Act before the Civil Judge, 
Kanpur, which was registered as Suit 
No. 96 of 1960, The suit was contest- 
ed by the State of Uttar Pradesh on 
the ground that the claim arising ou 
of the said contract had become barred 
by time. The said suit was dismissed. 
but in spite of dismissal of the suit, 


any 


‘tthe defendant had no right to deduct 


the above amount unilaterally without 


-having any recourse to a Court of law,- 
. In the year 1965, the plaintiff served: 


the defendant with & notice under 
S. 80, C. P. C. ‘He .also filed an: appli- 
cation under S. 20, -Arbitration Act in 
the Court of- Hnd: Civit- Judge, ‘Kanpur 
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‘Superintending Engineer, 


1963 and the final 
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as the agreement was contained on 
Arbitration clause, The application was 
filed on 24-8-1965 and it was register- 
ed as Misc, Case No, 102 of 1965, The 
application was contested by the defen- 
dant, but it was allowed on 26-2-1966 
and the dispute was referred to the 
which was 
named arbitrator in the Arbitration 
clause. The Arbitrator entered into a 
reference proceedings continued before 
him and the hearing of the arbitration 
proceedings were adjourned from 
time to time. On 3-7-68 the Arbitrator 
directed the plaintiff to obtain exten- 
sion for filing award. In pursuance of 
the direction, the plaintiff moved an 
application under S, 28 of the Indian 
Arbitration Act on 11-7-1968. The 
Arbitrator fixed ‘19-7-1968 in the Arbi- 
tration proceedings. On that date, the 
plaintiff informed the arbitrator that he 
had made a motion for extension of 
time to make an award, but in spite ` 


of this, the arbitrator. dropped the 
proceedings on an application, in 
which the defendant had prayed that 


the proceedings be dropped as it had 
been held by the Hon’ble High Court 
that clause 23 of form GPW 9 of the 
contract bond was not _ arbitration 
clause and on that account the arbi- 
trator had no jurisdiction in the matter, 
Accordingly, the reference made by the 
Civil Judge, Kanpur to the arbitrator 
became infructuous and thus, the plain- 
tiff was compelled to claim his remedy 
from the Court of Law and he served 
another notice under S. 80, C. P. C. 
on the defendant on 12-9-1968, .claming 
interest as well, It was further claimed 
that the time spent by the plaintiff 
in the arbitration proceeding from 24-8- 
1965 to 19-7-1968 has to be excluded 
while computing the period of limi- 
tation and as such the suit for reco- 
very of the plaintiff for this amount 
along with interest was within time. 


_ 3. The suit was contested by the 
defendant and it was pleaded: that 
work of the plaintiff in respect of the 
first contract was found defective and 
poor and its progress was not also in 
accordance with the terms of the con- 
tracts, So after the inspection of the 
work done by the plaintiff in respect 
of that contract, on 4-6-1953, the Exe- 
cutive Engineer sent him a letter dated 
6-6-53 informing him that the work 
done by him was not- in - accordance 


with the terms of the contract: and as . 
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such he had rendered himself liable to 
pay as compensation an amount equal 
to 1% of the estimated cost of the 
whole work, for every day the work 
had been behind the schedule, and the 
total compensation would be 10% of 
the estimated cost of the work as 
- Shown in the contract bond, The Exe- 
cutive Engineer, therefore, took action 
under cl, 3 (a) of the conditions of the 
contract and rescinded the agreement 
with effect from 6-6-1953 and forfeit- 
ed the security deposit to the Govt 
Consequently, according to the terms 
of the said agreement the plaintiff be- 
came liable ‘to pay . compensation for 
the breach of the contract. Thus a sum 
of Rs. 10,408/- became payable by him 
to the defendant. In this manner 
Rs. 18,683 was the amount of penalty 
„and Rs. 8,274/- was: due to the plain- 
tiff leaving a balance of Rs. 10,408/- 
which was deducted from the plain- 
tiff’s claim regarding 2nd contract. The 
validity of the notice under S, 80, 
C. P. C. was challenged and the bar of 
limitation was also challenged. The suit 
was dismissed by the trial Court, which 
was affirmed by the lower Appellate 
Court, 


4, It has been contended by the 
learned counsel for the appellant that. 
the question of limitation has been 
wrongly decided by the Courts below. 
According to him, he is entitled to get 
benefit of S. 14 of Limitation Act and 
the period between 24-8-1965 and 19-7- 
1968, during which period he was bona 
fide litigating before the Civil Court, 
should be excluded from computing the 
limitation to see whether the suit has 


been filed within time or not. It was 
further contended by the learned . 
counsel for the appellant that S. 37, 


sub-cl. (5) of the Arbitration Act is 
not applicable to the facts of the pre~ 
sent case and the Courts below have 
illegally rejected the claim of the ap- 
pellant holding it to be time barred 
under S. 37, sub-cl, (©) of the Arbi- 
fration Act, 


5. It has been contended by the 
fearned counsel for the respondents 
that S. 14 of the- Limitation Act is not 
applicable where S.37 (5) of the Arbi- 
tration Act is applicable andthe Courts 
below have rightly dismissed. the 
plaintiff's suit. Therefore, 


Limitation Act as well as S, 37 © -of 
the Arbitration Act. 


Chaman Lal v, State 


in this case, 
it is necessary to consider S. 14 of the 


A. I. R. 


6. There is no dispute about the fac? 
that where S, 37 (5) of the Arbitration 
Act is applicable, S, 14 of the Limi- 
tation Act will not be attracted, There- 
fore, it is necessary to consider, first 
of all, about the applicability of Sec= 
tion 37 (5) of the Arbitration Act in 
this case, Section 37 (5) of the Arbin 
tration Act is. as follows:— 

“Where the Court orders that an 
award be set aside or orders, after tha 
commencement of an arbitration, that 
the arbitration agreement shall cease to 
have effect with respect to the differ- 
ence referred, the period between the 
commencement of the arbitration and 
the date of the order of the Court 
shall be excluded in computing the 
time prescribed by the Indian Limi- 
tation Act, 1908 (9 of 1908) for the 
commencement of the proceedings (in~ 
cluding arbitration) with respect to 
the difference referred.” 


7. According to the contention of 
the learned counsel for the respon- 
dents, the case is covered by S., 37 (5) 
of the Arbitration Act, He placed reli- 


ance upon the decision reported in 
Purshottamdas Hassaram Sabnani wv 
Impex (india) Ltd, (AIR 1954 Bom 


. 809), wherein it has been held that; 


“Undoubtedly, the time taken up in 
arbitration proceedings can be exclud- 
ed, but that time can be excluded not 
under S. 14, Limitation Act but under 
S. 37 (5), Arbitration Act, and in order 
to exclude time taken up in arbitra- 
tion proceedings the tests laid down 
by the Legislature in S. 37 (5) must 
be applied and satisfied.” 


This case was covered by provision 
of S. 37 (5) of the Arbitration Act, 
which is applicable in two conditions. 
Where, the Court orders that an award 
be set aside or orders, after the com- 
mencement of the arbitration that the 
arbitration agreement shall cease to 
have effect with respect to the differ- 
ence referred, But the fact of the 
present case is altogether different. 
Neither of the above conditions exists 
in the present case, Therefore, 
S. 37 (5) of the Arbitration Act is not 
attracted<in this case. In a case, where 
cl. (5) of Sec. 37 of the Arbitration 
Act is not applicable, all the provisions 
of Indian Limitation Act shall apply to 
arbitration as they apply to any. pro- 
ceeding of Court by virtue of cl. (1) 
of S. 37 of the Arbitration . Act. 
Clause (5) of S. 3% of the Arbitration 


PPa 


. computing limitation in 


1980 


Act is special law and the Indian Limi- 
tation Act. is a general law, Therefore, 
S. 14 of the Limitation Act will be 
applicable to the facts of the present 
case. 


8 It was next contended “by the 
learned counsel for ` the respondents 
that S. 14 applies where in computing 
the period of limitation for any appli- 
cation, the time during which. the ap- 
plicant had been prosecuting with Jue 
diligence, another civil proceeding in 
good faith, But the arbitration pro- 
ceeding is not a civil proceeding and, 
therefore, S. 14 of the Limitation Act 
will not apply. He made reference to 
Commr. of Sales .Tax, Uttar Pradesh, 
Lucknow v. M/s. Parson Tools & Plants, 
Kanpur (AIR 1975 SC 1039), wherein it 
was held that: 


“The appellate authority and the 
Judge (Revisions) under the U.P, Sales 
Tax Act are not ‘Courts’ but merely 
administrative Tribunals, -S, 14 (2) of 
the Limitation Act does not in terms 
apply to proceedings before them,” 
The provisions of the Limitation Act 
are not applicable to the cases ` urder 
the U, P, Sales Tax Act, Therefre, 
it was held that the provisions of 
Limitation Act cannot be imported nto 
the U, P., Sales Tax Act even by 
analogy, T 


9 It was contested by the leamed 
counsel for the appellant that S. 37 
sub-cl, (5) of the Arbitration Act.is no 
applicable to the facts of the instant 
case, Therefore, the Indian Limita-ion 
Act will be applicable in view of S. 37 
(1) of the Arbitration Act and the 
proceeding before the Arbitrator is 
also civil proceeding. He placed reli- 
ance, in support of his contentions, to 
the cases reported in Firm Behari Lal 
Baij Nath Prasad v, Punjab Sugar 
Mills Co, Ltd, apa 1943 All.162) and 
Mohammad Magso Ali Khan v. 
Hoshiar ‘Singh (AIR 1945 All 377), 


10. In AIR 1943 All 162 (supra), if 
has been held. that: 

“Proceedings before arbitrator ap- 
pointed by the parties are civil prox 
ceedings in a Court within the meaning 
of S. 14 and therefore, time spent in 
those proceedings must be excludec in 
subsequent 
suit or proceedings in the Civil Court.” 
In AIR 1945 AN 377 (supra it has 
been held thats ; 
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“The operation of S, 14. should not 
be restricted, Its principle should be 
followed in suitable cases even in pro- 
ceedings which cannot strictly be cal- 


` Jed proceedings in a Court of law. If 


the conduct of the person claiming its 
benefits -has been bona fide, that is, he 
has established his good faith, if he 
has been prosecuting with due diig- 
ence another civil proceeding, he is 
entitled to its benefits, If any of these 
elements is lacking, he cannot take 
advantages of it.” 

There is no dispute in this case about 
the fact that the plaintiff-appellant 
was prosecuting his- case with due 
diligence and in good faith in the arbi- 
tration proceeding. Therefore, I am of 
the opinion that he is entitled to get 
the benefit of S. 14 of the Limitation 
Act. Therefore, the finding of the 
lower Appellate Court that the plain- 
tiffs suit is barred by limitation, is 
erroneous in law and cannot be main- 
tained, 


11. As regards the other findings 
recorded by the lower Appellate Court, 


‘the learned counsel for the appellant 


has not seriously challenged the same 
The findings recorded by the lower. 
Appellate Court are based on appraisal 
of evidence on record, which are cor- 
rect and I uphold the same, 


12. In view of- thé fact that I have 
disagreed -with the finding of the lower 
Appellate Court on the question of 
limitation, I am of the view that the 
question: of limitation was wrongly 
decided by the lower Appellate Court 
and the suit was erroneously dismis~ 
sed, After the reversal of the finding 
on the point of limitation, the suit is 
liable to be decreed, but it requires 
determination of correct amount for 
which the suit is to be decreed, There- 
fore, the case has to go back before 
the lower Appellate. Court, . 


' 13. In the resulf, I allow this 
appeal and set aside the decree of the 
lower Appellate Court dated 30th 
March, 1972, I also remarid the case 
fo the lower Appellate Court with the 
direction to decide the appeal accord- 
ing to law and in the light of the 
observations made above, Parties will, 
aii bear their own costs, 


Appeal allowed. 
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Union ọf India and another, Applicants 
y. M/s. H. M, Kamaluddin Ansari & Co., 
Respondent. 


Civil Revision No. 3542 of 1978, Dj- 
24-1-1980.* 


Arbitration Act (1940), S. 41 (b) and 
Sch. H Item 4 — Power of court to issue 
interim injunction pending arbitration 
proceedings — Exercise of — Company 
claiming interest on amount due to it 
from Union of India under certain con- 
tracts — Claim referred to arbitration — 
Court cannot direct Union of India to 
pay to the company amount due under 
the contracts themselves, 

‘An interim injunction can be granted 
in respect of a matter which is the sub- 
ject-matter of an arbitration proceeding 
but an interim injunction cannot be 
granted to pay the amounts due, which 
was outside the purview of the arbitra- 
tion proceeding as it would not be for 
the purpose of or in relation to the arbi- 
tration proceedings as required by Sec- 
tion 41 (b). If a party refuses to pay. 
such an amount on the ground that it 
has a valid defence then the only remedy 
open to the aggrieved party would be to 
take measure in appropriate forum for 
recovery of such an amount, (Para 8) 


Where a company sought arbitration 
under. S. 20 only in respect of interest 
on amount due to it from Union of India 
under two contracts owing to delay in 
payment of amount due and the dispute 
relating to interest was referred to arbi- 
tration, the Court could not direct Union 
of India by a mandatory injunction, to 
pay the amount due under the contracts, 
to the Company. This would be especial- 
ly so when the Union had, in respect of 
another contracts, claimed damages 
against the Company almost co-extensive 
with the amount due to the Company 
under the two contracts in question and 
that dispute had also been referred to 
the arbitration and the Union had been 
restrained from appropriating any 
amount due to the Company towards its 
claim for damages, (Paras 8, 10) 


Cases Referred: Chronological Paras 
AIR 1974 SC 1265 8, 11 
AIR 1973 Delhi 253 8 





Against order and judgment of Sach- 
chida. Nand Shukla, 2nd Civil -J. Kan- 
pur, D/- 28-7-1978. 


BX/DX/B11/80/GSN/SNV. - 








Verma and Navin Sinha, for Respon~ 
dent, 

ORDER:—. This revision by the Union: 
of India and the Director General of 
Supplies and Disposal.is directed against 
the order of the learned Civil Judge, 
Kanpur, directing the applicants to re- 
lease the amount of Rs. 99,776 forthwith 
in favour of the opposite party. The im- 
pugned order was passed on an applica- 
tion for injunction made under S. 41 of 
the second schedule of the Arbitration 
Act (hereinafter referred to as the Act) 
read with O. 39, Rr. 1 and 2 and Sec- 
tion 151, C.P.C. in a petition pending be- 
fore the learned Civil Judge under Sec- 
tion 20 of the Act. 

2. The opposite party M/s, H. M, 
Kamaluddin Ansari and Company, a 
partnership firm, carried on the business 
of manufacture and sale of various items 


of webbing and web equipments. The 
firm and the-Director of Supplies and 
Disposal, Tilak Nagar, Kanpur, and 
the Director General of Supplies and 


Disposal, New Delhi for and on behalf of 
the Union of India entered into contracts - 
No, A/T No. KAN/109-J/KP-5/98/HMK/ 
87-PAOD dated 29-10-1974 and A/T No. 
KAN/6989-M/KP/5/HMK/57/PAOD dated 
7-7-1975 for supply of various items of 
webbing and web equipments. The case 
set up by the firm was that according to 
the terms and conditions of the contracts 
it made supplies of the contracted items 
within the stipulated period and’ submit- 
ted the bills. According to the payment 
terms 95% of the price of the goods sup- 
plied against those contracts was to. be 
immediately made on submission of the 
bills along with proof of inspection and 
despatch of the same fo the consignee, 
but the payment of some of the bills was. 
withheld, It was further asserted that 
there was no dispute regarding the 
amount of the bills but as the. payment 
of the bills was not made in time, the 
firm was entitled to claim interest at the 
rate of 18 per cent per annum which 
amounted to Rs. 53,009.23 up to 30-6- 
1978. It was further pleaded that ‘ since 
the Union of India failed to nominate 
and appoint an Arbitrator in terms of 
clause No. 24 of the Agreement, the pe- 
tition was filed under S. 20 of the Act 
praying for an order of reference relat- 
ing to the claim for interest. During the 
pendency of the petition the firm moved 
an application for an ad interim injunc~ | 
tion as noted above, ` , 


ow 


1980. 


of India, which was supported by an affi- 
davit, .it. was. pleaded that the Union of 
India had a claim to the extent of Ru- 
pees -93,054 against the. firm in respect of 
contract No. A/T. No. 109/J/KP-55/98 
dated 18-10-1973. The dispute relating ‘to 
the aforesaid contract has already been 
referred to arbitration under the order 
of the Delhi High Court passed in Suit 
No. 224A of 1975. During.the pendency 
of the aforesaid proceedings before the 
Delhi High Court a restraint order was 
passed against the Union of India from 
realising or withholding or appropriating 
any payment which may be due to the 
firm on account of the supplies made in 
other contracts but that order came to 
an end on 23-5-1975 when the said Suit 
No. 224A of 1975 was finally disposed of 
- on that date referring the dispute to the 
Arbitrator. It was asserted that since the 
claim for Rs. 93,054 was pending before 
the Arbitrator, no injunction pertaining 
to that amount could be granted. It was 
further pleaded that the general condi- 
tions of contract entitled the Union of 
India to adjust and recover its dues from 
the contractor against any contract un- 
der which the Contractor was entitled to 
get some payment. It was asserted that 
the payment due to the firm has been 
withheld in view of the firm’s own writ- 
ten undertaking in its letter dated 17-1- 
1976 and the application for injunction 
was barred by estoppel and acquiescence, 
4. It is clear from the pleadings of 
the parties that the bills submitted by 
the firm in respect of contracts dated 
. 29-10-1974 and 7-7-1975 are not in dis- 
pute. It is further not in dispute that 
the Union of India has made a claim 
against the firm for Rs. 93,054 and that 
dispute is pending before the Arbitrator 
appointed under the order of the Delhi 
High Court. The question for considera- 
tion is whether the learned Civil Judge 
has jurisdiction and a case had been 
made out for grant of an interim injunc- 
tion directing the Union of India to make 
payment of Rs. 99,776.to the firm, the 
amount due under the contracts dated 
29-10-1974 and 7-7-1975, during the pen- 
dency of the petition for reference to 
arbitration. A i 
z 5. In the petition under S. 20 of thi 
Act it has been asserted that there was 


no dispute that a sum of Rs. 99,776 was- 


due to the firm from the Union of India 
under the contracts dated 29-10-1974 and 


7-7-1975. The dispute was confined to the. 


claim made by the firm for interest af 
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the rate of Rs..18 per cent per annum on 
the aforesaid amount on account of delay 
in making the payment, The details of 
interest claimed have been set out in an- 
nexure ‘P-3’ to the petition. In para No. 
14 of the petition it is clearly stated that 
the petition is valued at Rs. 53,009.23 be- 
ing the total amount of interest since 
there exists no dispute regarding the ad- 
mitted dues. It is this dispute which is 
sought to be referred for arbitration ac- 
cording to the:terms of agreement. ; 

6. Learned counsel for the applicants 
contended that since the petition under 
S. 20 was confined to the dispute relat- 
ing to interest and the claim has not yet 
been adjudicated upon, the court below 
had no jurisdiction to grant a manda- 
tory injunction directing the Union of 
India to pay to the firm the amount due 
under the contracts dated 29-10-1974 and 
7-7-1975 specially when that amount was 
not the subject-matter of the petition 
under S. 20 of the Act. 

7. Learned counsel for the firm con- 
tended that under S. 41 read with Second 
Schedule to the Act the power of the 
court extends to passing any order ‘for 
the purpose of, and in relation to, arbi- 
‘tration proceedings’ and since the dis- 
pute related to the contracts dated 29-10- 
1974 and 7-7-1975, the court below had 
Jurisdiction to pass the impugned order 
since there was no dispute relating to 
the amount due to the firm under the 
aforesaid contracts, It was further as- 
serted that for an interlocutory order it 
is not necessary that the interlocutory 
order should be confined only to the 
relief claimed or the subject-matter of 
the suit but can be with regard to some 
other matter which may be related to the 
subject-matter of the suit or the relief 
claimed. An injunction order could be 
passed 'for the purpose of, and in rela- 
tion to, arbitration proceedings’ and the 
power to grant injunction is not confined 
to the subject-matter of arbitration or 
to the relief claimed in arbitration. It 
was further contended that the Union 
of India was not entitled to withhold any 
amount which had become due or pay- 
able. 

8. In support of his contention learn- 
ed counsel relied on the decision of the 
Delhi High Court in M/s. Air Foam In- 
dustries Pvt, Ltd. v. Union of India (AIR ` 


1973 Delhi 253). In that case the Union 


of India was restrained from effecting 
recovery of the amounts claimed to be 
due from the other pending bills of the 


: petitioner, The matter was taken up to 
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the Supreme Court in Union of India v. 
Air Foam Industries (P.) Ltd, (AIR 1974 
SC 1265). The facts of the case were that 
the Air Foam Industries Ltd, entered in- 
to a contract with the Union of India for 
supply of certain goods, The company. 
asserted that the Union of India had com- 
mitted a breach of the contract and was, 
therefore, liable to pay a sum of 
Rs. 2,35,800 by way of damages suffered 
by the Company by reason of the breach 
of the contract. The Union of India on 
the other hand, complained that the 
Company had committed breach of the 
contract and was liable to pay to the 
Union of India by way of damages a sum 
of Rs. 2,28,900. The company was called 
upon to make that payment and intimat- 
ed that if it failed to do so by a certain 
date, the amount would be recovered 
from the pending bills in respect of 
other contracts. The matter was referred 
to arbitration by the Delhi High Court 
on an application made by the Company 
under S. 20 of the Act, The arbitration 
proceedings were for determination - of 
the mutual claims of the parties arising 
out of the contract in question. The ques- 
tion whether any amounts were payable 
by the Union of India to the respondent 
under other contracts was not the sub- 
ject-matter of the arbitration proceed- 
ings. In these circumstances the Suprema 
Court observed,— 


“The question whether any amounts 
were payable by the appellant to the re- 
spondent under other contracts was not 
the subject-matter of the arbitration pro- 
ceedirigs, The Court obviously could ncf, 
therefore, make an interim order which, 
though ostensibly in form an order of 
interim. injunction, in substance amount= 
ed to a direction to the appellant to pay 
the amounts due to the respondent un- 
der other contracts. Such an interim 
order would clearly not be for the pur- 
pose of or in relation to the arbitration 
proceedings as required by S, 41 (b). But 
‘here the order of interim injunction 
made by the learned Judge does not, et- 
pressly or by necessary implication, carry 
any direction to the appellant to pay the 
amounts due to the respondent under 
other contracts, It is not only in form 
but also in substance a negative injunc- 
tion. It has no positive content. What It 
does is merely to injunct the appellant 
from recovering, suo motu, the damages 
claimed by it from out of other amounts 
due to the respondent. It does not direct 
that the appellant shall pay such 
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amounts to the respondenf........ sevedwdade 
The only thing which the appellant is 
interdicted from doing is to ake re- 


covery of its claim for damage- by ap- 
propriating such amounts in satisfaction 
of the claim. That is clearly within the 
power of the Court under S. 41 (b) be- 
cause the claim for damages forms the 
subject-matter of the arbitration pro- 
ceedings and the Court can-always say 
that until such claim is adjudicated upon, 
the appellant shall be restrained from 
recovering it by appropriating other 
amounts due to the respondent.” 

The principles that clearly emerge from 
the aforesaid observations are 
interim injunction could be 












matter of an arbitration proceeding and, 
secondly, an interim injunction could 
not be granted to pay the amounts due, 
which. was outside the purview of the 
arbitration proceeding as it would not 
be for the purpose of or in relation to 
the arbitration proceedings as require 
by S, 41 (b). If a party refuses to pay 
such an amount on the ground that’ it 


has a valid defence then the only remedy} . 


open to the aggrieved party would be t 
take measures in appropriate forum fo 
recovery of such an amount. The Sup- 
reme Court upheld the order of the 


Delhi High Court as the injunction issu- - 


ed only interdicted the Union from re- 
covering its claim for damages by appro- 
priating such amounts in satisfaction of 
the claim because the claim for damages 
formed the subject-matter of the arbi- 
tration proceedings and it was open to 


the Court to say that until the claim was `, 


adjudicated upan, the Union of India 
should be restrained from appropriating 
it from other amounts due to the Com- 
pany. The Supreme Court decision is 
clearly against the contention of the op- 
posite party. Since the amount pay- 
able to the Company under the two con- 
tracts was not the subject-matter of the 
application under S, 20 of the Act, it was 
beyond the jurisdiction of the court be- 
low to issue a mandatory injunction di 
recting the Union of India to pay that 
amount to the Company. The decision o 
the Supreme Court in Union of India v. 
Birla Cotton Spinning and Weaving Mills 


Ltd. (AIR 1967 SC 688) also lends sup=« ` 


port to my view, In that case the respon- 
dent supplied to the appellant Union of 
India goods of the value of a large 
amount under a contract entered into by 
the parties: A part of the money was 
paid, but as to the balance the Union of 
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India declined to make the payment or 
the plea that an amount of Rs, 10,625 was 
due to the Union of India from the re- 

« spondent under another conzract betweer. 
the parties. The respondent filed a suit 
in the Court of the Senior Subordinate 
Judge, Delhi, for the realisation of that 
amount. The appellant under S. 34- of 
the Act asked for stay of that suit. The 
respondent submitted that there was nc 
dispute concerning the contract: whick 
was covered by the arbitration clause 
and which attracted the application un- 
der S. 34 of the Act. The evidence dis- 
closed that there was no dispute . between 
the company and the Union of India aris- 
ing under the contract on which the suit 
was filed. The Union accepted liability tc 
pay the amount asserting that an amount 
was due from the Company to the Union 
wunder a distinct contract. The Supreme 
“Court observed that the dispute raised by 
the Union was, therefore, not in respect 
of the liability under the terms of the 
contract which included the arbitration 
clause, but in respect of an alleged liabi- 
lity of the Company under another con- 
tract which had already been referred tc 
arbitration. It was not contended that 
the amount of Rs. 10,625 was not due ta 
the Company under the contract relied 
upon by the Company. For enforcement 
of the arbitration’ clause there must 
exist a dispute; in the absence of a dis- 
pute between the parties to the arbitra- 
tion agreement, there can ke no refer- 
ence. The Supreme Court proceeded te 
observe: 


“A dispute that the Union is not liable 
fo pay the price under the terms of the 
contract is undoubtedly a dispute under 
the contract, and in any event in con- 
nection with the contract. But a plea 
that the Union though liable to pay the 
amount under the terms of the contract. 
will not pay it because it desires to ap- 
propriate it towards another claim under 
another independent contract cannot 
reasonably be regarded as a dispute ‘un- 
der or in connection’ with that contract 
under which ‘the liability. sought to be 
-enforced has arisen.” 

In view of these facts and principles the 
MSupreme Court held that tke suit could 
ot be stayed under S. 34 of the Act. In 
= present case also there is no dispute 
hat the Company is entitled to the, pay- 
manent of Rs. 99,776 but the Union of India 
laims that it is entitled to damages to 
he extent of Rs. 93,054 in respect of 
other contracts between the parties. As 
Manoted earlier, the subject-matter of the 
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application under S. 20 of the Act is con- 
fined to the claim of the Company for 


_interest on account.of delay in payment 


of the principal amount of Rs. 99,776. 
Since the matter relating to claim. for 
damages was not the subject-matter of 
arbitration proceeding, it could not be 
regarded as a dispute under or in con- 
nection with that contract under which 
the liability sought to be enforced has 
arisen. On that ground also the court 
below was not justified in issuing a man- 
datory injunction directing the Union of 
India to pay the amount of Rs. 99,776 to 
the Company. 

§. The matter may be examined from 
another angle. Even if the application 
under S. 20 of the Act is allowed and 
the matter is referred to the Arbitrator, 
the only question that the Arbitrator 
would be called upon to decide would be 
the claim of the Company for interest on 
account of delayed payment. The Arbi- 


‘trator would not be in a position to ad- 
judicate upon the claim of the Union of. 


India whether it was entitled to the dam- 
ages claimed in respect of other con- 
tracts and would not be in a position to 
grant a decree in favour of the Company 
in respect of the undisputed amount of 
Rs. 99,776. 


10. There is yet another reason why 
it must be held that the court was not 
justified in granting the mandatory in- 
junction. The dispute relating to the 
claim of the Union of India for damages 
against the Company in respect of other 
contracts has already been referred to 
the Arbitrator by the Delhi High Court. 
In that proceeding the Union of India 
has been restrained from appropriating 
any amount due to the Company towards 
its claim for damages. The interest of the 
Company has thus been amply protected. 
On the other hand, the Union of India 
may suffer an irreparable injury in case 
its claim for damages is upheld and by 
that time the financial stability of the 
Company is shaken and the recovery of 
the amount of damages may become well 
nigh impossible. 


11. 
the Court below was competent to issue 
an injunction even if the subject-matter 
of the application under S. 20 of the Act 
did not cover the amount of Rs. 99,776 
reliance was sought to be placed on cer- 
tain decisions 


promise decree may relate to propertie: 


under O. XXII, Rule 3, 
C.P.C. wherein it was held that the coms... 


es 5 


other than the properties involved in ee 


In support of the contention that . 


i 
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suit. In my opinion these decisions are. 


not at all relevant in interpreting the 
scope of the expression “for the purpose 
of, and in relation to, arbitration pro- 
ceedings.” As held by the Supreme Court 
in Union of India v, Air Foam Industries 
(P.) Ltd. (ATR 1974 SC 1265) (supra) this 
expression would not include within its 
‘ambit a matter not sought to be referred 


. -to arbitration. 


12. The provision of ©. 39, R. 10, 
C.P.C., cannot be pressed into service in 
support of the impugned order. That pro- 
vision applies only where the subjecta 
matter of a suit is money or some other 
thing capable of delivery. As noted ear- 
“Hier, the subject-matter of the present 
proceeding is not the amount which has 
_ been directed to be paid to the Company 
by the Court below. 
` 13. In the result the revision is allow- 
ed with costs. The impugned order of 
the learned Civil Judge, Kanpur, dated 
28-7-1978 is set aside, . 
Petition allowed, 
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M/s, Dharampal & Co., Agra, Appel- 
lant v. Firm Kila Gatla Ram Chandra 
Rao & Co., Vizianagram, Respondent. 

Second Appeal No, 477 of 1969, 
D/- 29-1-1980.* ; 

(A) Sale of Goods Act (1930), See- 
tions 41, 44 and 56 — S. 41 gives buyer 
only: a right to examine goods — Doces 
not give him right to repudiate can- 
tract — Right under S. 41, when arises 
— Seller when entitled to claim dam- 
ages, (Contract Act (1872); S. 73). 

Section 41 of the Act, gives the 
buyer only a right of examining the 
goods. It does not give him a right to 
repudiate the contract. The right of 
inspection under S. 41 can only arise 
either when the consignee has taken 
delivery from the, carrier or when it is 


tendered for delivery to the buyer. 
When the buyer is consignee, the 
question of affording an opportunity 


could arise only after consignee receiv- 
ed consignment. Where. the seller is 
is consignee, it is his duty to take 
delivery of goods and give an oppor- 
tunity to the. buyer to- inspect end 


"Against judgment and decree of H. C. 
~ Mital, J, Sm. C. C., Agra, D/- 5-12- 
1968. : 


CX/EX/ B438, so/V SS l 





-Dharampal & Co., Agra v, K. G, Ram Chandra Rao:& Co. 


. dent. firm was decreed. by. 
- Court with. costs and: pendente.. Jite- and 


` AL R. 


examine the goods, It means 
when the seller tenders the goods te 
the buyer he is bound to afford an 
opportunity for inspection of. goods, 
AIR 1966 Assam 95, AIR 1950 Orissa 
42, AIR 1955 Mad 271, Rel, on, 
(Para 8} 
A contract was entered into between 
the parties by means of telegrams for 
purchase of certain quantity of peas of 
particular variety deliverable FOR at 
buyer’s place. The seller despatched the 
goods without buyer examining them 
at despatching station. The buyer had 
been intimated about despatch of 


Hundi and R. R. ‘The buyer did not 
honour the Hundi and did not take 


delivery. The sellers agent went to 
buyer’s place, took delivery of goods 
and asked the buyer to examine the 


goods but the buyer refused to exa- . 


mine them and take delivery. 

Held: It was the bounden duty of 
buyer to have received ” the goods, 
made the inspection and then if they 
were found to be of inferior quality, 
he could have sued for damages, Even 
though the seller afforded , him an 
opportunity to examine the goods, he 
refused to do so., Under the circum- 
stances, the buyer could not be heard 


to say that the goods were of an in-. 


ferior quality. He could not. repudiate 
the contract, The seller was entitled to 
recover damages from buyer. 
(Paras %, 8, 12) 
' (B) Civil P. C. (1908), Ss. 100-101 ~ 
Second Appeal — Powers of Appeilate 
Court — Question of fact. 
The question whether goods 
specific description were contracted for 
sale would normally be a question of 
fact but where a question is raised as 
to whether the contract spelled out 
the supply of specific goods, it will be 
open to High Court even in second 
appeal to examine the relevant mate- 
rial to see whether any specific goods 
had been agreed upon. (Para 6) 
Cases Referred: Chronological Paras 
AIR 1966 Assam 95 9 
AIR 1955 Mad 271 
AIR 1950 Orissa 42 
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V. Saha and B. Dayal, for Appel- 
lant, é .5 -e 
-JUDGMENT: — This is a second 


appeal by the plaintiff. .The papuri 
suit for recovery of. Rs. 1,850/- . 

damages from the .. deans repon. 
‘the trial 


that- 


X 
‘of a 


| 


` annum, On appeal by the defendant. 


a“ 


: the same. 


„the judgment and decree of the trial : 


‘Court were set aside and the suit was 
. dismissed with costs throughout, The 
plaintiff aggrieved by che. above deci- 
“sion has come up in appeal, 


2, Briefly stated the relevant facts 
are as follows, A contract was entered 
into between the parties by means of 
a telegram for the purchase of 250 
bags of peas at the rate of Rs, 37/- per 


“bag, deliverable F.O.R. at Vizianagram, 
' The buyer namely the | defendant-re~ 


Spondent indicated in the telegram 
that the peas should be friable at 64 
This contract was arrived at on the 
3rd February, 1962, On the same day 
a wagon was indented by the plaintiff 
for the despatch of goods. He received 
the wagon on 14th February, 1962 and 
loaded the peas and despatched the 
peas the same day, The wagon reach- 


ed. Vizianagram on 16th February, 1962, . 


Meanwhile the plaintiff had also sent a 
Hundi to the defendant and despatched 
the R. R. (Railway Receipt) for collec- 
tion through Bank, The defendant did 
not recéive or accept the goods a8 


Vizianagram and the defendant did not. 


also honour the Hundi or take the R.R. 
from the Bank, The defendant’s stand 
was that the peas sent were not of the 
contracted quality and therefore, he 
sought to repudiate the contract, 
plaintiff had to send a messenger to 
Vizianagram who took delivery of the 
consignment of the goods after paying 


. demurrage to the Railways and sold it 


to a local dealer at a lower rate with 
the result that he incurred loss in the 
price of the goods also, He, therefore, 
in this suit claimed a sum of Rs. 833/ 
as demurrage, Rs. 142/- as miscellaneous 
expenses and Rs, 875/~ as the difference 
in price, totalling a sum of Rs, 1,850/-. 
The plaintiffs stand was that the 
defendant could not refuse to take 
delivery of the goods and was not 
entitled to repudiate the contract. He 


was afforded an opportunity of examin~ 


ing the goods but he did not avail of 
The quality of the goods 
sent was according to the contract. 


3. The stand taken in defence ‘was 
that the goods were of inferior quality 
and unless the plaintiff - satisfied the 
buyer that the goods were of the qua- 
lty which he had contracted for he 
‘ could not be compelled fo . take the 
goods. and in any event. was not -Hable 
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. ..future interest. at the rate of 4% per -~ 
` plaintiff 


_to satisfy the 


The . 


. AIL. 817 
for any of the damages claimed by the 


4, The trial Court held that the 
time was not the essence of the con- 
tract and the quality of the goods sup< 
plied was not inferior to the contract- 
ed quality, the plaintiff suffered dam- 
ages as claimed and the Court had 


- territorial jurisdiction to try the suit. 


Lastly, it was held that the plaintiff 
was entitled to the damages and the 
suit was accordingly decreed, The lower 
appellate court formulated two points 
for consideration. The first point was 
about the territorial jurisdiction of the 
Court at Agra to try the suit. This 
was held in the affirmative and in 
favour of the plaintiff. The second 
point was whether the contract was in 
respect of the goods of specific descrip- 
tion and the plaintiff failed to satisfy 


the defendant about the quality of 
goods, if so,- its effect, This was 
answered by holding that the goods 


contracted for purchase, were of speci- 
fic description and the plaintiff failed 
defendant about the 
quality of the goods and as such was 
not entitled -to any amount claimed by 
way of damages. 

5. I have heard Mr. Bhupeshwar 
Dayal, learned counsel for the appel- 
lant. No one has appeared for the 
defendant-respondent although the 
notice was duly served on 19th October, 
1977, Even after. personal service no 


one has appeared to. represent the 
defendant, 
6. The question whether. goods of 


specific description were contracted for 
sale would normally be a question. of 
fact but where a question is raised as 
to whether the contract spelled out the 
supply of specific goods it will be open 
to this Court even in second appeal 
to examine the relevant material to 
see whether any specific goods had 
been agreed upon. There is no dispute 
that what had to be despatched was 
farm peas, a vegetable product. A per- 
usal of the telegram,, Ex.. 2 shows that 
the offer was made by the defendant 
for the purchase of peas at not less 
than 6} annas friable, Cryptic wordings 
in the telegram read as follows :— 
“Recd, accepting wagons 37 not Tess 


‘than 64 annas fryble Wire — Dalls.” 


The reply to this was .sent by the 
plaintiff on the 3rd February, 1962 by 
the following telegram Fx. 3, 

“Recd. accepted. 250 peas farm shift- 


- ed- 37 friable 65 —. Pengoria.” 
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This completed the contract, 


7. It is now clear from the 
perusal of the judgments ‘of the Courts 
below that the expréssion 250 farm 
peas meant 250 bags of farm peas, The 
reference to 37 is regarding the rate 
F.O. R. per bag of farm peas. The 
quality was indicated by being ‘friable’ 
64 annas. It appears from the material 
on record that the peas were required 
of a quality which were friable under 
the specification of 6} annas. It would 
be seen that it was not the external 
description of the product but some- 
thing about its quality which could ba 
ascertained by some further examina- 


tion. The word ‘friable’ has been defin- 


‘ed in the New English Dictionary of 
Historical Principles, Vol, IV as fol- 
lows: 


“Friable — capable of being crumbled 
er reduced to powder, pulverizable, 
erumbly.” 


The word "“friability’ has been defined 
in the same dictionary as “the quality 
of being friable’. From the dictionary 
meaning it is apparent that the matter 
must be friable and that can only be 
found out by making an attempt to do 

It is also clear from what appears 
in the above two telegrams, Exts. 2 
land 3 that the external appearance of 
the peas could not be a correct crite- 
rion — What was required to be ascer- 
tained was the friability of the peas 
and that could be seen after a proper 
examination and frying. In the present 
case the evidence on record shows that 
the defendant refused to receive the 
goods, what to say of taking delivery 
of the consignment. It has also come 
in evidence that the plaintiff's agent 
Kishan Singh had asked the defendant 
to examine the goods but the defendant 
had declined to do so. Section 41 of the 
Sale of Goods Act provides that a 
reasonable opportunity of examining 








the goods for the purpose of ascertain-. 


ing whether they are in conformity 
with the contract has to be afforded to 
the buyer. This opportunity is neces- 
sary where the buyer had no previous 
occasion to examine the goods, From 
the facts of this case it is evident that 
the buyer had no opportunity of 
examining the goods earlier. The con- 
tract was made on the telegram and 
the plaintiff despatched the goods with- 
out the buyer examining them at the 
despatching station. He.could examine 
. the goods at Vizianagram where ‘the 
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goods were carried by the Railways, 
The buyer had been intimated about 
the despatch of the Hundi and the 
R.R, The buyer could obtain the R, R, 
after having retired the Hundi, Ha 
could thereafter examine the goods at 
the Railway premises after having 
received the goods. He did not retira 
the Hundi. He did not take the R, R, 
Consequently, there was no question of 
his examining the goods or coming to 
the conclusion that the goods were of 
an inferior quality or below the qua- 


lity stipulated, It is only after he had 


received the goods that he could have 
examined them, He could not have re- 
pudiated the contract, but ask for 
damages for the breach. of warranty. 
He did not do so, without examining 
the goods he took the stand that the 
goods were of an inferior quality than 
what was contracted for, The Court be- 
low has accepted this stand of -the 
defendant. I find it a, wholly incorrect 
approach in the circumstances of the 
case. When the buyer had contracted 


the purchase of certain items of farmi- 


goods indicating a particular quality 
that quality could only be  ascer- 
tained after visual and other inspec- 
tion. It was his bounden duty to have 
received the goods, made the inspection 
and then if it was found to be of a 
quality inferior to that contracted for 
he could have sued for damages, 


8. Section 41 of the Sale of ager | 
Act only gives a buyer a right of 
examining the goods and not a right | 
to repudiate the contract, The right of 
inspection could only arise either when 
the consignee had taken the delivery 
from the carrier or when it was tend-! 
ered for delivery to the buyer. Where 
the buyer was the consignee the ques- 
tion. of affording an opportunity could 
arise only after the consignee received 
the consignment. Where the seller was 
the consignee, it was his duty to take 
delivery of the goods and give an 
opportunity to the buyer fo inspect] 
and examine the goods. It means that 
when the seller tenders the goods to 
the buyer he is bound to afford an 
opportunity for the inspection of the 
goods. In the present case the goods 
were loaded F.O.R. Vizianagram at tha 
instance of the buyer. The Railway be- 
came the carrier and: the agent for the 
buyer. The buyer, therefore, could not 
compel the seller to offer the goods for 
an examination at Vizianagram. That 
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was not part -of the contract. That 
could have been understood if the 
defendant. had contracted with the 
plaintiff that the goods will be accept- 
able to him only after inspection at 
Vizianagram but such is not the case 
here, The goods were to be despatched 
F.O.R. along with the relevant papers 
which meant that the goods were en- 
trusted to the carrier for being col- 
lected by the defendant at the destina= 
tion. The buyer was obliged to receive 
the goods and make an examination 


and if he found that it was sub-stan= ' 


dard or contrary to specification, he 
could sue for the refund of the price 
or sell the goods and sue for’ the 
damages, 


9. In the case of G.,N. Behere v 
N. B. Rice Mills (AIR 1966 Assam 95) 
a Division Bench of the Assam High 
Court was considering a case of des- 
patch of machinery from District Thana 
in the State of Bombay to Bongaigaon 
in Assam through Railway. The machi- 
nery was damaged in transit. The 
defendant refused to take delivery of 
the same, A question arose as to whe- 
ther the defendant would be deemed 
to have taken delivery of the machi- 
nery when it was entrusted to a com- 
mon carrier, The answer was in the 
affirmative. Reference was also made 
to S. 40 of the Act and it was held 
that where the seller undertakes to 
take the goods at his own risk to a 
place other than that where these are 
when sold and if any deterioration takes 
place in the course of transit the 
buyer would be liable for it. Refer- 
ence was also made to S, 41 of the Act 
and it was held: 


“This section only gives the buyer & 
right of examination. It does not give 
a right to the buyer to repudiate the 
contract, The right of inspection under 
this section can only arise either when 
the delivery has already been taken 
or when it is tendered for delivery. In 
the present case the respondent did 
not take delivery and thus S., 41 (I 


will not be ‘attracted and if the argue 


accepted 
at 


ment of the respondent is 
that it was tendered for delivery 


= the Railway Station when it reached 


Bogaigaon, the only right which could 
be exercised by the plaintiff under 
S. 41 (2) was to ask for the inspection 
of the goods but he could not repu- 
~diate ‘the contract and further that 


when the goods reached the destination - 
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under the Railway receipt, it cannot 
be said that they were tendered for 
delivery at Bongaigaon Station.” 


:10. In the case of Mahadev Ganga 
Prasad v, Gouri Shanker (AIR 1950 
Orissa 42) a Division Bench of the 
Orissa High Court considered the ques- 
tion of S. 41 of the Sale of Goods 
Act, in a case where a contract of five 
bales of sarees was entered into. The 
consignment was despatched through 
Railways to be collected through a 
Bank. The Division Bench observed: 
“There was, therefore, delivery of 
the goods to the purchaser under the 
terms of the contract and the only 
right of the purchaser thereafter was 
the right’ to examine the goods as pro- 
vided for under S, 41 of the Act. That 
section makes a distinction between the 
delivery of the goods to the buyer and 
his acceptance of the same after exa- 
mination, There is, however, no provi- 
sion for the buyer to refuse to receive 
the goods. He may receive the articles 
and yet not accept them, The plain- 
tiffs case that he was justified is not 


receiving the goods at all, does not 
find support either from the express 
terms of the contract, as stipulated 


between the parties, or from any of the 
provisions of the Sale of Goods Act.” 

11. The lower Appellate Court has 

referred to the case of In re Firm 
Beharilal Baldeo Prasad (AIR 1965 Mad 
271) where the Court had occasion to 
consider the provisions of Ss. 16, 17 
and 41 of the Sale of Goods Act, It 
was observed :— 
. "These sections show -that even after 
the buyer has a reasonable opportunity 
of examining the goods for the purpose 
of ascertaining whether they are in 
conformity with the contract and even 
when such an examination has taken 
place it might still be open to 
the buyer to reject the goods when 
they are not in conformity with the 
contract because of some defect which 
was not apparent on such examina- 
tion, Examination of the goods is con- 
sidered necessary before delivery of 
goods can amount to acceptance,” 

12. The above observation does. not 
run counter to the view expressed 
earlier, The examination of the goods 
before delivery is essential, The evi- 
dence in the present case shows that 
the defendant buyer refused to examine! 
the goods.. Under the circumstance the 
buyer cannot be heard to say that the 
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goods were of an inferior quality, The 
finding of the trial Court is that the 
igoods were of ‘the requisite quality. 
This finding has not been varied. by 
the lower Appellate Court in so many 
words. If this finding stands, then the 
defendant cannot have any complaint, 
Two things stand out, Firstly, that the 
goods were not of inferior quality and 
secondly the buyer was asked to in- 
spect the goods. He did not do so, 
is thus that the buyer could have in- 
spected only after retiring the Hundi 
and. obtaining the R. R, from the Bank 
It, therefore, became necessary for 
him to inspect the goods after obtain- 
ing the R. R. The consignee was th? 
buyer and not the plaintiff. Conse- 
quently, it was necessary for the buyer 
to inspect the goods and then indicat2 
whether he accepted the same or not. 
If he did not accept then he had 
to proceed in accordance with the 
provisions of the Act and claim ths 
amount which he had spent for retir- 
ing the Hundi, but he could not repu- 
diate the contract straightway. 


18. For the reasons indicated above, 
the decision of the Court below is 
based on an erroneous approach to th? 
question of law and the liability. In 
my opinion, the judgment of the lower 
Appellate Court cannot, therefore be 
sustained and must be set aside. 
judgment and decree of the 
Court must, therefore, be restored, 


14. In the result, therefore, the 
appeal succeeds and is allowed. The 
judgment and decree of the lower Ap- 
pellate Court are set aside and those 
of the trial Court are restored, There 
will be no order as to costs, 

Appeal allowed, 


trial 
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Tej Bhan Madan, Petitioner v. 2nd Addi- 
tional District Judge, Allahabad and 
others, Respondents. ; 

Civil Misc. Writ Petna. No. 5661 of 1979, 
D/- 10-7-1980. , 

(A) U. P. (Temporary) Control of Rent 
and Eviction Act (8 of 1947), S. 3 (f) — 
Suit for ejectment on ground of denial of 
title of landlord — Sale of house in ques- 
tion by G in favour of plaintiff 
Throughout the period during which G 
remained owner of property the tenant 
treated G as his sole landlord and paid 
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Tej.Bhan v. 2nd Addl. Dist: Judge. - | 
entire rent to him regularly — Held, as’ 


Tt- 


The. 


— i =; 


A.LR: 


G was sole landlord vis-a-vis the tenarit 


upon transfer of house in favour of plain- . 


tiff, she stepped into G’s shoes and became 
sole Jandlady and hence she would be 
entitled to succeed — Further, as tenant 
had attorned to G he would be estopped 
from challenging title of plaintiff as sole 
landlady — (Evidence Act (1872), S. 116). 
yas (Paras 9, 12) 

(B) Evidence Act (1872), S. 116 — Es- 
toppel in case of attornment — -Words 


“at the beginning of the tenancy”, inter- 


pretation of. 
The principle of estoppel embodied in 
Section 116, is not limited in its applica- 


tion only to the state of things when the 


property is first let out by the original 
landlord. There is no warrant for constru- 
ing the words “at the beginning of the 
tenancy” as implying only the point of 
time when the tenant was first let into the 
property- These words do not exclude 
m their purview cases of attornment. 
In relation to the successors-in-interest of 
the orginal landlord equally the provi- 
sions of Section 116 are available if the 
tenant attorns to the successors-in-inte- 
rest. Qua such successors the words “at 
the beginning of the tenancy” ‘must be 
deemed to refer to the . relationship of 
Jandlord and tenant which is established 
between the tenant and the successor-in- 
interest upon the latter's acquiring the 
interest of the original landlord. AIR 1923 
All 58 and AIR 1957 Assam 188, Rel. on. 
; . (Para 13 
Further, the yrnetple of estoppel woul 
apply in regard to tenant who has by 


payment of rent or otherwise attorned to %- 


the successors-in-interest of the original 
landlord. The principle of estoppel en- 
shrined in Section 116 is not the only kind 
of oe ae which may arise between a 
landlord and his tenant. Section 116 is not 
exhaustive. AIR 1987 PC 251; AIR 1957 
Assam 188; AIR 1945 Bom 899 and AIR 
1959 Pat 562, Rel. on. (Para 14) 


_ Therefore, where the premises in ques- 
tion’ were transferred by one G in favour 


of the plaintiff and the tenant had attorn- - 


ed to G and had treated him as his sole 
landlord. he is estopped from contendin 
that . the plaintiff, who has only steppe 
into shoes of G, is not the sole landlord. 


(Para 15) ` 


Cases Referred: Chronological Par. 
AIR 1959 Pat 562 14 


uu 


AIR 1957 Assam 188 18, .14 
AIR 1945 Bom 3899 > -.14.. 
AIR 1937 PC 251: 1987 All LJ 1889 14 


AIR 1928 All 53:20 All LJ 907 -13 
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K.L: ‘Grover, for ‘Petitioners + © 
ORDER :— This petition arises out ‘of. 

a suit filed by respondent No. |3. 

Kumari: Chhaya Gupta for the eject-, 

ment. of .the petitioner from a house 

No. 7/3'Shambhoo Barracks, Allahabad. 

The suit was decreed by the trial court. 

in the Revision filed by the petitioner, the 

decree of the trial court has been affirm- © 
ed by the learned District Judge by 
an order dated 26-8-1976. This writ peti- 
tion is directed against the aforesaid de- 
cree and order. 

2. Shortly stated, the plaint case was 
that one Gopi Nath Agrawal was the land- 
lord of the premises in question and the 
petitioner was his tenant. By means of a 
sale deed dated 3-1-1972 tke plaintif pur- 
chased the accommodation. On the pur- 
chase of the property, both the transferor 
and transferee served notices on the de- 
fendant informing him of the transfer the 
transferee also demanding arrears of rent. 
The defendant denied the title of the 
transferee (the plaintiff) in a written reply 


sent to her. Thereupon, the plaintiff serv- . 


ed a notice dated 23-4-1973 terminating 


the tenancy of the defendant. The defen- - 


dant neither paid the arrears of rent, nor 
vacated the accommodation, and hence 
the suit. 


8. The suit was contested by the peti- 
tioner on a variety of grounds. Briefly, 
the defence was that originally, one Sham- 
-bhoo Lal Jain was the owner of the pro- 
pony. Shambhoo Lal Jain was succeeded 
by his widow Shrimati Rajul Devi and 
‘son Dhoom Chand. One Mainavati Jain 
held a decree for money against Dhoom 
Chand. In execution of her decree, Maina- 
wati Jain purchased the share of Dhoom 
Chand in the property in dispute, though 
she was not able to get possession over 
the property through Cour: as required 
under the law. No sale certificate was 
issued to her by the Executing Court. 
Mainawati Jain, therefore, kad no right to 
transfer the property. The purported trans- 
fer by sale made -by  Mainawati Jain in 
favour of Gopi Nath Agrawal on 15-7-79 
was without any legal effect. Title to the. 
house, therefore, did not: pass to Gopi. 
Nath Agrawal. However, on account of 
acts of fraud and misrepresentation prac- 
tised by Gopi Nath Agrawal, the defen- 
dant was. made. to believe that Gopi Nath 
Agrawal was the sole Jandlord and con- 
sequently the defendant bégan to pay-the 
entire rent to Gopi Nath Agrawal from the - 
date of thé ‘said. > transfer. Gopi Nath 
Agrawal legally did not become the full ` 
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owner- of the property ‘as Rajul Devi had ; 
half share in the property, in any case. ` 
When, therefore, the plaintiff sent a notice: - 
to the defendant after the sale deed in: 
her favour, the defendant asked the plain- 
tiff to prove her title, but she failed to-do 
so. Shrimati Rajul Devi was a necessary 

arty to. the suit. The suit was bad for 
her non-joinder. The plaintiff had no right 
to maintain the suit, as she had failed: to - 
satisfy the defendant that she was the ` 
original owner and landlady. 


‘4, Having regard to the nature of the 
suit, it was tried as a small cause by the 
learned Judge Small Cause Court, Allaha- 
bad. The property in dispute is situate in 
the Cantonment, Allahabad. The suit’ for 
ejectment is regulated by the provisions 
of U. P. Act No. III of 1947 in view of the 
Notification issued by the Central Govern- 
ment on 3-4-72 making the provisions of 
U. P. Act No. IH of 1947 applicable to 
the Cantonments in Uttar Pradesh. One 
of the grounds upon which the suit for 
ejectment could be filed was denial of the 
title of the landlord (see Section 8 (f) of 
U. P. Act No. III of 1947). 


5. The trial court framed the neces- 


. sary issues and upon a consideration of 


the oral and documentary evidence on re- 
cord, reached the following conclusions:— 


1) The defendant had, after the transfer 
of the property in favour of Gopi Nath 
Agrawal, attorned to him throughout the — 
period during which Gopi- Nath Agrawal 
was the owner of the house in dispute. 
The defendant recognised him as the sole ` 


landlord and paid to him alone the whole 


of the rent said 


house; 


2} The defendant had clearly and cate- 
gorically denied the title of the plaintiff. 


6. On the aforesaid findings the trial 
court decreed the plaintiffs suit for eject- 
ment as well as for recovery of Rs. 150/- 
as arrears of rent as also pendente lite and 


ue in respect of the 


future damages for use and. occupation at `- 
. the rate of Rupee 1/- per day. 


7. Aggrieved by the -aforesaid deci- 
sion, the defendant filed a Revision under 
Section 25. of the Provincial Small Cause 
Courts Act, but without any success. The 
learned District Judge concurred with the ` 
findings given by the trial court and ‘dis-, 
missed the - plaintiff's suit. The defendant 
thereupon filed a Revision under S.. 115 ° 


-of the.Code of Civil Procedure in, this , 
‘Court which was dismissed on 18-7-79 on , 


the ground that the same was not main- 
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tainable.. Thereafter, the petitioner filed 
this petition. 


8. Having heard learned counsel for 
the parties at some length, I am clearly 
of the view that this writ petition has ne 
merit, and that the suit of the plaintiff- 
respondent has rightly been decreed by 
the courts below. i 


9. Both the courts below have upon a 
consideration of the voluminous documen- 
tary evidence arrived at the concurreni 
conclusion that the petitioner had clearly 
attorned to Gopi Nath Agrawal. The trial 
court has adverted to the ' positive evi: 
dence led by the parties including admis- 
sions made by the defendant pointing out 
to the unmistakable raa Nee tha? 
throughout the period during which Gopi 
Nath Agrawal remained the owner of the 
property under the sale deed executed in 


his favour by Mainawati Jain, the defer. - 


dant treated Gopi Nath Agrawal as his 
sole landlord and paid the entire rent to 
him regularly without any objection. It is 
obvious that if Gopi Nath was the sole 
landlord vis-a-vis the defendant, upon the 
transfer of the house in favour of the 
plaintiff, she stepped into Gopi. Nath 
p rawaľs shoes and became the sole land- 
ady. 

10. The contention of the learned 
counsel for the petitioner, however, was 
twofold. He first submitted that there wes 
evidence on record to show that the in- 
terest of Shrimati Rajul Devi in the pro. 
perty. in dispute as owner of half share 
therein never extinguished, and that, 
therefore, the plaintiff, at best, got the 
share of Dhoom Chand only. She was, 
therefore, not the sole owner and land- 
lady of the property in dispute. 

11. The second submission on this 
oint was that the fact that the defendant 
ad attorned to Gopi Nath Agrawal and 

that the defendant had paid rent to Gopi 
Nath Agrawal was of no avail to the plain- 
tiff inasmuch as the provisions of S. 116 of 
the Evidence Act which could have es- 
topper the defendant from denying the 
title of his landlord could not legally 
apply, the same being available only in 
regard to the landlord who first admits 
the tenant and not to the transferees or 
successors-in-interest of the landlord. 


12. Having given the matter my best 
consideration, I am of opinion that neither 
of the two contentions has any substance. 
So far as the first contention is concerned, 
the learned District Judge as well as the 
trial court have rightly observed that the 
question as to whether the plaintiff is the 
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sole owner of the property in dispute or 
not is not strictly relevant or important 
for disposing of the suit. The only point 
to be considered was whether the plain- 
tiff. was the sole landlady of the defendant. 
Even if it be assumed that there are other, 
owners of the property besides the plain-|_ 
tiff, if it is found that Gopi Nath Agrawal]: 
was the sole landlord, the suit of the plain- 
tiff would be entitled to-succeed irrespec- 
tive whether or not there are other co- 
owners of the property. In any case, once 
it is held that the defendant had attommed 
to Gopi Nath Agrawal the defendant 
would be estopped from challenging the 
title of the plaintiff as the sole landlady. 
The first contention raised by the peti- 
oe counsel is, therefore, not accept- 
e. ‘ 


18. Coming to the second contention 
counsel for the petitioner strongly relied 
on Section 116 of the Evidence Act and 
contended that on the facts found by the 
courts below, the said provisions were not 
attracted. It was submitted that S. 116 of 
the Evidence Act applies only in regard 
to that landlord, who first let out the pro- 
perty to the tenant and to the successors 
and transferees of the landlords. Counsel 
laid particular. eraphasis on the words “at 
the beginning of the tenancy”, and urged 
that these words clearly indicated that 
the principle of estoppel embodied in 
S. 116 of the Evidence Act, is limited in 
its application only to the state of things 
when the property is first let out by the 
original landlord. I do not agree. There 
is no warrant for construing the words “at 
the beginning of the tenancy” as imply- 
ing only the point of time when the ten- 
ant was first let into the property. These 
words, in my view, do not exclude from 
their purview cases of attornment. In rela-| 
tion to the successors-in-interest of the 
original landlord equally the provisions 
of Section 116 are available if the tenant 
attorns to the successors-in-interest. Qua 
such successors. the words “at the begin-| 
ning of the tenancy” must be deemed to 
refer to the relationship of landlord and 
tenant which was established between 
the tenant and the successors-in-interest 
upon the latter’s acquiring the interest of 
the original landlord. The view which I 
am taking finds some support from the 
decisions reported in the case of Sital 
Prasad v. Badri Prasad (AIR 1923 All 53) 
and Parameswar Lal Agarwalla v. Dalu 
Ram Jalan (AIR 1957 Assam 188 (192) ). 


14. Furthermore, even if it be assum- 
ed that S. 116 of the Act does not apply 
in its strictness to the case in hand, in 
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my jacenent the principle of estoppel 
would still apply in regard to tenant who 
has by payment of rent or otherwise lat- 
torned to the successors-in interest of the 


original landlord. There is good authority: 


for the proposition that the principle of 
estoppel enshrined in S. 116 of the Act is 
not the only kind of estoppel which may 
arise between a landlord and his tenant 
and that S..116 is not exhaustive. In 
Krishna Prosad Lal v. Baraboni Coal Con- 
cem Ltd. (AIR 1937 PC 251), it has been 
held that Section 116 does not profess to 
deal with all kinds of estoppel which may 
arise between a landlord and tenant. The 
same view has been taken in some other 
cases also (See AIR 1957 Assam 188 (192); 
AIR 1945 Bom 899 and AIR 1959 Pat 
562 (567)). 

15. I am clearly of the view that the 
defendant having attorned to Gopi Nath 
poraa and having treated him as his 
sole landlord is estopped from contendin 
that the plaintiff, who has only steppe 
into shoes of Gopi Nath Agrawal, is not 


the sole landlord. The courts below have 


rightly held that the plaintif is the sole 
landlady, and that the.suiż is not bad for 
mis-joinder of Shrimati Rajul Devi. In the 
courts below, an attempt was made to get 
over the effect of the defendant having 
attorned to Gopi Nath Agrawal by trying 
to demostrate that the attornment was as 
the result of fraud and misrepresentation 
practised by Gopi Nath Agrawal. Both 
the courts below have rejected this plea, 
which is undisputably purely one of fact, 
Counsel for the petitioner made no at- 
tempt to show that the said finding of the 
courts below is wrong. 

16. The result of the above discussion, 
„therefore, is thatthe courts below rightly 
held the plaintiff to be. the sole landlady 
entitled to bring the suit bv herself. 

17, The other submissian of the learn- 
ed counsel for the petitioner was that the 
finding of the courts below that the de- 
fendant had denied the title of the plain- 
tiff, was erroneous in law. Learned coun- 
sel submitted that where the tenant mere- 
ly asserts that there are co-lessors other 
than the plaintiff, it cannot be said to 
have denied the title of the landlord. 
Learned counsel for the petitioner placed 
reliance for this submission on a caSe re- 
ported in 1975 Ren CJ 149. 

18. I am prepared to assume that 
where the tenant merely asserts that there 
are other co-lessors than the plaintif 
there is no denial of title. However, in the 
present case, the situation is very diffe- 
rent, The defendant had not merely con- 
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tented himself by asserting ‘that there 
were. other co-owners of the property, but 
had clearly and categorically asserted, 
time and again, that neither Mainawati 
Jain nor Gopi Nath Agrawal, nor the 
plaintiff were the owners of the accom- 
modation in dispute. In reply (vide An- 
nexure “8” to the writ petition) sent by 
the defendant to the plaintiffs notice, the 
defendant asserted that Shrimati Maina- 
wati Jain had no right to sell the property 
to Gopi Nath Agrawal, and if Mainawati 
Jain had done that, no right, title or in- 
terest passed to Gopi Nath Agrawal and 
that consequently, Gopi Nath Agrawal was 
also not aie peat to transfer the pro- 
perty to the plaintiff. (See paragraph 11 of 
the said reply). Again in paragraph 14 of 
the said reply, it was asserted that no title 
had vested in the plaintiff as Gopi Nath 
Agrawal himself had acquired no interest 
in the property under the sale deed ex- 
ecuted in his favour by Mainawati Jain. 
In paragraph 15, it was asserted that the 
plaintiff had failed to ` establish that he 
was the rightful owner of the property. 
It was asserted that Gopi Nath Agrawal, 
the ee a a ea of the plain- 
tiff, had fraudulently extracted money 
from the defendant by falsely representing 
himself to be the owner of the property. 
\ 


19, The same stand has been reiterat- . 
ed in the written statement. In my judg- 
ment, the allegations made by the defen- 
dant in the reply to the notice in regard 
to the title of the plaintiff clearly amount- 
ed to denial of plaintiff's title, which the 
plaintiff had not waived. The denial was 
deliberate, unequivocal and emphatic. 
The plaintiff had promptly taken excep- 
tion to that denial, and, on its basis, serv- 
ed another notice on the defendant deter- 
mining his tenancy on that ground. The 
decision of the courts below, therefore, 
that the defendant had denied the title of 
the plaintiff which the plaintiff had not 
waived or condoned is perfectly correct 
and is fully justified by the evidence on 
record. 

20. The result of the aforesaid discus- 
sion is that this petition fails and is dis- 
missed. There will be no order as to costs. 
The petitioner is, however, granted_three 
months’ time to vacate the accommodation. 
He will hand over vacant possession of 
the accommodation to the landlady withia 
this period of three months. 


Petition dismissed. 
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SATISH CHANDRA, C. J. AND 
l ” K C. AGARWAL, J]. . 
“Baboo Ram and others, Appellants v. 
State of U. P., Respondent. 
. First Appeal No. 429 of 1978, D/- 2-7- 
1980.* 


Land Acquisition Act (1894), S. 23 — 
“Market Value” — Computation — Some 
amount of guess work is, permissible. 

The market value which is payable to a 
person whose land is acquired is not what 
the persons who take the land will gain 
by taking it, but what the person from 
_ whom it is taken will lose by having been 

taken from him. Further, it is settled that 
to determine compensation is not an exact 
science. The question of fair compensation 
is not algebraic problem which could be 
solved by abstract formula. There is an 
element of guess work inherent in most 
cases involving determination of market 
value of the acquired land. (Case law dis- 
cussed), (Paras 9 and 10) 


Where agricultural land was acquired 
for erecting a building thereon and the 
area in which the land was situated had 
the potentiality of being used as a build- 
ing site, compensation awarded at the 
rate of Rs. 2,000/- per bigha must be 
deemed to be proper when the examplars 
po by the Govt. showed . that the 
and near about was being sold at the 
rate of Rs. 1,500/-. In such a case, it could 
not be, said that the price should not 
have been fixed at the rate of Rs. 2,000/- 
when there was no relevant evidence from 
the side of the claimants and the evidencs 
filed by the Govt. showed that the salz 
value was Rs. 1500/- only. An element af 
guess work was permissible in assessinz 
compensation. (Paras 9, 25) 

‘Cases Referred: Chronological Paras 
AIR 1977 SC 1560 fos 14 
AIR 1977 SC 580 


1 
AIR 1969 SC 255 : 1969 All LJ 159 D 


AIR 1967 SC 465 

'L. P. Singh, for Appellants; Standing 
counsel, for the State. 

K. C. AGARWAL, J- :— These two ap- 
peals and 48 more are directed against 
the judgments of the Second Additional 
District Judge, Kanpur, dated August 21, 
1978, made in connected References under 


Section 18 of the Land Acquisition Act... 


. *Against judgment and decree of S. R. 


A 


Bhargawa, 2rd Addl. Dist. J., Kanpur, 


D/- 21-8-1978. 
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The two appeals, which are. being decid- 
ed by this judgment, are. First. Appeal 
No. 429 of 1978, Babu Ram and others v. 
State of U. P. arising out of Land Ac- 
quisition Case No. 76 of 1970 and First 
Appeal No. 488 of 1978, State of U. P. v. 
Babu Ram and others, arising out of the 
said land acquisition case. We propose 
to deal with these two .appeals together 
and the judgment delivered in these ap- 
peals would be read as judgment in all 
the other remaining appeals. 


2. The land in dispute was situated in 
village Beri Akbarpur Bangar, Pargana 
and Tehsil Kanpur. A preliminary notifica- 
tion under Section 4 of the Land Acquisi- 
tion Act was issued on February 22, 1957 
for acquiring 881 acres of land consisting 
of 364.17 acres of agricultural ' holdin 
and 16.88 acres of non-agricultural hold- 
ing. The acquisition proceedings were 
started at the instance of the Central Gov- 
ernment for construction of Indian In- 
stitute of Sugar Technology. In appeal 
529, there were four claimants, namely, 
Baby Ram, Ganga Prasad, Shyam Lal and 
Chhotey Lal. In the said acquisition 
scheme, 10 bighas 8 Biswas 10 Biswansis 
Sirdari and 6 Bighas 10 Biswas 10 Bis- 
wansis Bhumidhari land (in all 16 Bighas 
19 Biswas), belonging to the said four per- 
sons jointly was also acquired. The Land 
Acquisition Officer fixed compensation by 
Award No. 11 dated Ist July, 1959. The 
Land Acquisition Officer awarded a sum 
of Rs. 2,400/- for the well to the claim- 
ants and Rs. 3,715.40 Paise as total 
compensation to these claimants. 

3. ‘On August 10, 1959, the claimants 
filed applications before the District Land 
Acquisition Officer for reference under 
Section 18 of the Land Acquisition Act. 
They contended that the well had been 
under-valued, and that they should have 
been given compensation of Rs. 5000/. 
They also claimed that the market value 
of the land in the village in question was 
Rs. 5000/- to Rs. 6000/- per Bigha, ‘and 
that they should have been awarded com- 
pensation at that rate. 

‘4. On November 10, 1975, the Land 
Acquisition Officer made the reference to 
the District Judge with the recommenda- 
tion that the claim was exaggerated and 
was liable to be rejected. After the refer- 
ence was received by the District Judge, 
the Collector claimed that the compensa- 
tion awarded by the Land Acquisition 
Officer was reasonable and was not requir- 
ed to be interfered with. The State admit- 


ted that the claimants’ land had come 


` ‘within the: extended limits of the, . Nagar 
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Mahapalika; but denied’ that its market 
value could -be Rs. 5000/- or Rs. 6000/-. 
per bigha. . © Se 25 3 

5. On the pleadings of the parties, th 
following two issues were framed: S 
. .1. Whether the compensation award-. 
ed is inadequate and unfair?, and 
- 2, What should: be the reasonable. 
compensation? . 

‘6. By the impugned judgment dated: 
August 21, 1978 the learned Second Addi- 
tional District Judge enhanced the com-. 
pensation to Rs. 2000/- per bigha. Both 
the parties were, however, dissatisfied 
with the award. Consequently, the State 
of U. P. filed Appeal No. 488 whereas 
Appeal No. 429 was filed by the. claim- 
ants Baby Ram and others. ` 


7. For proving their claim, the claim- 
ants produced three witnesses, namelv. 
Shyam Sunder, Nathu Ram and Babu 
Ram. Shyam Sunder gave the distance be- 
tween G. T. Road and Bithoor Road. The 
next witness Nathu Ram had four or five 
bighas of land in his cultivation. He de- 

osed that he had taken the aforesaid 
and from one Radha Mohan, and that be 
was cultivating the same. According to 
him, the land acquired could yield 
Rs. 250/- per’ bigha as iccome. In the 
cross-examination he had to admit that his 
name was not recorded in the revenue 
papers. He could not give the details of 
expenditure. From a reading of his state- 
ment, it appears that he had no know- 
ledge about the income from cultivation, 
and that he had been procured by the 
claimants to depose in their favour. His 
testimony did not inspire confidence. The 
third witness was Babu Ram. He admitted 
that his land was situated at a distance of 
seven miles from the Head Office of Kan- 

- pur. According to him, although no irriga- 
tion facilities were’ available, the land 
could yield Rs. 400/- to Rs. 500/- per 
_ bigha as net income. In the cross-examina- 
tion however, he was shattered complete- 
ly: He admitted that he could not give any 
detail of the income- or expenditure incur- 
red by him during a particular crop or 
ear. The learned Additional District 
fudge appears to be right in refusing to 
rely on the testimony of these witnesses. 
In our view also, the statements of these 
witnesses are not helpful in determining 
the market value of the land acquired. - ~ 
8. Next comes the documentary evi- 
dence which was led by -the claimants to 
prove the compensation claimed. ‘For the 
said purpose, 
seven documents.. Exhibit-1: was:a ‘copy of 


the claimants : produced .. 
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the award’ dated 28th! February, 1975, ` in 
Reference No.-18 of. 1973, Gulab. and 
others v. State of U. P, Since we will deal 


` with each of these documents separately,. 
- we néed not mention the grounds ‘here 


which weighed with us in not placing re- 
liance on them. Exhibit-2 is also an award 
in the matter of arbitration between Uma 
Shanker Gupta and Union of India, dated 
November 16, 1978. Exhibit-3 is a copy 
of the judgment of the High Court given 
in first Appeal No. 82 of 1980. Ext.-4 is a 
copy of an award given by the Tribunal, 
Nagar Mahapalika, Kanpur, dated 9-11- 
1962. Exts.-5 to 7 are the sale deeds 
executed on. 19-7-1954, 5-8-1958 and. 
27-11-1963 respectively. i 


9. Before dealing with the evidence of 
the claimants and thereafter that of the 


‘ State Government, it appears appropriate 


to mention that the market value which is 
payable to a person whose land is acquiri- 
ed is not what the persons who take the 
land will gain by taking it, but what the 
person from whom it is taken will lose by 
having been taken from him. The meaning 
of the expression “market value” and the 
factors to be considered in determining it 
have been succinctly stated by the Sup- 
reme Court in Raghubans Narain Singh v. 
State of U. P. (AIR 1967 SC 465), thus: 
“Market value on the basis of which 
compensation is payable under Section 28 
of the Act, means the price that a willing 
purchaser would pay to a willing seller for 
a property having due regard to its exist- 
ing condition with all its existing advant- 
ages and its potential. possibilities when 
laid out in its most advantageous manner. 


-excluding any advantages due to the car- 


rying out of the scheme for the purposes 
for which the property is compulsorily ac- 
quired.” ; 


10. For the’ purposes of determining 
potentiality, the Supreme Court said: 

“It is not the fancy or the obsession of 
the vendor that enters the market value, 
but the objective factor, namely, whether 
the said potentiality can be turned to ac- 
count within a reasonably near future.” . 

ll. It-is, therefore, a question of. fact 
in each case as to whether a particular 
land has the potentiality of being used as 
a building site. This factor has to be de- 
cided on the basis of the evidence led by 
the parties. In this connection, it is worthy 
of being noted, as said by the Supreme 
Court in Chaturbhuj Pande v. Collector, 
Raigarh (AIR 1969 SC 255) that: > ' 

- "The Judges are not computers. In às- 
sessing the value to -be attached . to oral - 
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evidence, they are bound to call into aid 
their experience of life.” 

12. It is settled that to determine com- 
pensation is not an exact science. The 
question of fair compensation is not 
algebraic problem which could be solved 
by abstract formula. There is an element 
of guess work inherent in most cases in- 
volving determination of market value of 
the acquired land. The basic thing, how- 
ever, is to keep into account the relevant 
factors while so doing. 


18. The evidence of the claimants 
could be divided into two parts. The first 
part consists of sale deeds, and the second 
is those of judgments and awards. The 
claimants filed three sale deeds, which 
were Exhibits 5, 6 and 7. Ext. 5 is a sale 
deed dated 19-7-1954 executed by Nathz 
in respect of 2 Biswas of land of village 
Beri Akbarpur for a sum of Rs. 600/-. 
From the description given in the sala 
deed it appears that this land was situated 
adjoining to a house. This sale deed was 
discarded by the court below on the 
ground that this was for a very small piece 
of land situated adjacent to houses. Tha 
ground given appears to be fully justified. 
Under the law, it is settled that the trans- 
actions of small plots can afford no real as- 
sistance when a large area has to be 
valued. 


14. In Smt. Padma Uppal v. State cf 
Punjab (AIR 1977 SC 580), the Supreme 
Court observed that it was well settled 
that in determining compensation the value 
fetched for small plots of land could nct 
be applied to the lands covering a very 
large area inasmuch as large area of land 
could not possibly fetch the price at the 
same rate at which the small plots are 
sold. This decision was followed and ap- 
proved by the Supreme Court in Prithvi 
Raj v. State of M. P. (AIR 1977 SC 1560). 
Therefore, the ground given for discardin. 
the sale deed appears to be well founde 


15. The next sale deed is Ext. 6 dated 
5-8-1958. This sale deed is also liable to 
be discarded on the same ground on which 
Ext. 5 could not be accepted. Under Ext. 6 
a very small piece of land was sold. An 
exemplar in respect of a small piece of 
land cannot be a good evidence for deter- 
mining the market value of a big portion 
of land. The court below, therefore, right- 
ly discarded this document as well. 


16. The third sale deed Ext. 7 dated 
97-11-1968 was executed by Brij Mohan 
Lal Misra in respect of 1000 square yards 
of land of plot No. 360, situated in Kalyan- 
pur Kalan. This land was sold for the con- 
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struction of a factory. The sale deed was 
rightly ignored on the ground that it was 
a sale deed executed much after the noti- 
fication with which we are concerned in 
the present case. This exemplar of the year 
1963 could not help in determining the 
value of the land as it was in 1957. 


17. So far as the other documents were 
concerned, they consisted of the awards 
and the judgments of the Tribunal and the. 
High Court. The learned Additional Dis- 
trict Judge has given cogent and good 
reasons for discarding them. We are also- 
of opinion that these documents do not 
afford any help in finding out the valuation 
of the land acquired. 


18. Ext. 1 dated 28-2-1975 is the award 
given by the Nagar Mahapalika Tribunal 
in respect of the land of village Beri 
Akbarpur. In this case the notification was 
issued in the year 1946. This exemplar was 
ignored on the ground that it was of a 
time much prior to the present notification 
of the year 1957. We agree with the rea- 
son given by the learned Additional Dis- 
trict Judge for discarding it. 


19. Ext. 2 was the award dated 16-11- 
1978 of the District Judge, Kanpur. A bare 
reading of the award showed that the 
land, which was the subject matter of that 
case, was situated in an area which had 
many potentialities attached to it. The 
market value having been determined in 
this case in respect of the year 1961, could 
not be of ay help for finding out the 
valuation of the year 1957. 


20. Ext. 3 dated 31-8-1972 was the 
judgment of the High Court in respect of 
the land situated in village Nauri Khera 
on Kalpi Road. The High Court found 
that the land was situated in an area 
where large number of factories had al- 
ready come into existence. Therefore, the 
land, which was the subject-matter of ac- 

uisition of that case, was found to have 
the potentiality of being used as a factory 
site. This judgment is, therefore, of no 
help in finding out the valuation of the 
land acquired. 

21. The last document was Ext. 4. This 
was the award of the Tribunal Nagar 
Mahapalika dated 9-11-1962, in respect of 
land situated in Juhi, acquired for abadi 
site. The learned Additional District Judge 
has given various reasons, with which we 
agree, for discarding them. 


22. Thus, for the discussion made 
above, we find that there was no satisfac- 
tory evidence from the side of the claim- 
ants to prove their claim of compensation _ 
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to be fixed at the rate of Rs. 5000/- or 
Rs. 6000/- per bigha. - a 

28.: The learned Additional District 
Judge, however, referred to the evidence 
adduced from the side of the State Gov- 
ernment. The first exemplar filed by the 
State was the certified copy of the sale 
deed dated 22-2-1957: This incidentally 
appears to be of the same date on which 
the notification under Section 4 had been 
issued by the State Government. Under 
this sale deed, 1 bigha 11 biswas of, land 
had been sold for Rs. 1,860/- which means 
that on the date on which the compensa- 
tion had to be fixed the land was sold at 
Rs. 1200/- per bigha. 


- 94. The next document was the copy 
of the judgment of the Additional District 
Judge, Kanpur, in pe of the lands 
relating to the same scheme. The finding 
arrived at in that case was that compensa- 
tion should be fixed @ Rs. 1500/- per bigha. 
Relying upon the two exemplars filed by 
the State Government, the court below 
fixed the value of the land @ Rs. 2,000/- 
per bigha. 


25. The argument of the State Counsel, 
however, was that when there was no evi- 
dence from the side of the claimants and 

e evidence filed by the State Govern- 
ment showed that the land was being sold 
@ Rs. 1500/- per bigha, the court below 


committed an error in son the com- 


that it was not required to be interfered 
with. We have already said above that an 
element of guess work is permissible in 
assessing compensation. 


26. In the instant case, while fixing 
compensation @ Rs. 2000/- per bigha, the 
learned Additional District Judge was 
right in valuing the land by Belts. It was 
open to the court below to test the evi- 
dence placed before it on the basis of pro- 
babilities. The court below considered the 





exemplars of the State Government and: 


other circumstances as well as the evi- 
dence of the claimants while holding that 
the correct value of the land to be assessed 
could be Rs. 2,000/- per bigha. We are un- 
able to subscribe to the argument of the 
learned counsel for the State that the 
judgment of the court below is based on 
speculation and conjecture.. Since the judg- 
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ment of the court below holding that com- 
pensation was payable @ Rs. 2000/- -per 
igha, was based on relevant considera- 
tions, it is not possible to set aside the 
same, 
27. In the result, the appeals fail and 
are dismissed with costs. 


Appeals dismissed. 
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Manohar Lal, Applicant v. Valerior 
(Cawnpore) Pvt. Ltd. and another, Re- 
spondents, 


Civil Revn. No. 1620 of 1979, D/- 5-3- 
1980,* 


Civil P. C. (1908), S. 115 (1) Proviso — 
Scope and effect Proviso — Word 
“order” in cls. (a) and (b) of Proviso — 
Meaning of — “Case decided” — Order 
refusing to recall a witness for further 
cross-examination — If revisable. AIR 
1978 Orissa 179, Dissented from. 

The Proviso to S. 115 (1) limits the 
power of the High Court and provides 
that it shall not vary or reverse any order 
except where the conditions laid down 
in cls. (a) and (b) are satisfied. The proviso 
does not touch the opening part of S. 115 
which states that “The High Court may 
call for the record of any case which has 
been decided by any Court subordinate 
to such High Court”. It only restricts the 
exercise of power in regard to orders 
which amount to deciding a case. A re- 
striction imposed in regard to exercise of 
power cannot be, construed as enlarging 
the scope of expression “any case which 
has been decided” by any subordinate 
Court. Under the proviso, even if an order 
amounted to deciding a case, its variance 
or reversal has to depend upon the fulfil- 
ment of conditions laid down in cls. (a) , 
and (b). In any event, the order has to 
amount to a “case decided” before it can 
be called in question under S. 115. The 
explanation added to the section does not 
indicate anything to the contrary. It only 
suggests that the order in question need 
not dispose of the entire suit in order to 
amount to a “case decided”. It is fairly 
settled that in order to constitute a “case 
decided” the order must adjudicate upon 
some right or obligation of the parties in 
controversy. Case law reviewed. AIR 1978 
Orissa 179, Dissented from. (Para 4) 


*Against judgment and order of R. B. Lal, 
Dist. J., Kanpur, D/- 15-9-1977. 


DX/EX/B797/80/VSS 
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In the instant ‘case, the impugned order 

' refusing to recall a witness for further 

cross-examination is not an‘ order ad- 

` judicating upon any right or liability of 

the parties in controversy. The impugned 

order, accordingly, does not amount to 8 

‘case decided’ within meaning of S. 115. 

The revision is, therefore not maintainable. 
: (Para 4) 

Cases Referred: Chronological Paras 

AIR 1979 Punj and Har 76 

AIR 1978 SC 47: 1978 Cri LJ 165 

AIR 1978 All 260 

AIR 1978 Orissa 179 

1976 All LR 694 

1976 All WC 616 

AIR 1974 Delhi 35 

AIR 1973 All 109 

AIR 1970 SC 406 

AIR 1967 SC 799 

AIR 1964 SC 497: 1968 All LJ 1068 

Ravi $. Dhawan, for Applicant; S. E. 
Mehrotra, for Respondents. 

ORDER :— This revision is directed 
against an order passed by the District 
Judge, Kanpur dated 15-9-1977 refusing to 
recall a witness for purposes of further 
cross-examination. The application (No. 105 
C-2) which was moved for that purpose 
by. the Be e was dismissed 
by. the impugned order. ae 
. 2 A preliminary objection has been 
raised that the revision is not maintainable 
as the order does not amount to deciding 
any case. Learned counsel for the applic- 
ant contended that in view of the amend- 
ment made to S. 115 of the Civil P. C. by 
S. 48 of the Civil P. C. Amendment Act 
1976, hereinafter referred to as “the 
Amendment Act”, the revision is maintair- 
able. S. 115 of the Civil P, C. reads as fol- 


lows :— 


. “115. Revision—(1) The High Court may 

call for the record of any case which has 
been decided by any Court subordinate to 
such High Court and in which no appee! 
lies thereto, and if such subordinate Court 
appears— ei Fl 
~ (a) to have exercised a jurisdiction not 
vested in it by law, or 

(b). to have. failed to exercise a jurisdic- 
tion so vested, or 

(c) to have acted in the exercise of its 
- jurisdiction ` illegally or with material ir- 

` regularity, - i 


ia ia ia er din Aia a a Ha p 


the High Court may make such order ir. 


the case as. it thinks fit: _ 

. Provided that.the High Court shall not, 
under this. section, vary or reverse arly 
order.-made,..or any order deciding an 
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issue, in the course of a suit or other pro- 
ceeding, except where— 

(a) the order, if it had been made in fav- 
our of the party applying for. revision, 
would have finally disposed of the suit or 
other proceeding, or 

(b) the order, if allowed to stand, would 
occasion a failure of justice or cause ir- 
reparable injury to the party against 
whom it was made. mae 

(2) The High Court shall not, under this 
section, vary or reverse any decree or 
order against which an appeal lies either 
to the High Court or to any Court sub- 
ordinate thereto. 

Explanation — In this Section, the ex- ` 
pression “any case which has been decid- 
ed” includes any order made, or any order 
deciding an issue, in the course of a suit 
or other proceeding.” 

Note 

The proviso to sub-sec. (1) and sub- 
sec. (2) of S. 115, Civil P. C., were added 
by the Amendment Act. 


According to the learned counsel, the pro- ¢ 
viso enlarges the scope of S. 115, and the 
effect of the amendment is that any order 
made in the course of a suit or other 
proceeding is open to revision. I am ac- 
cordingly called upon to consider the true 
scope and effect of the proviso added to 
S. 115 (1), and in particular, the meaning 
and true construction of the word ‘order 
occurring in cls. (a) and (b) of the proviso. 

8. Section 115 C. P. C. deals with the 
power of the High Court in revision in ré- 
p to any case which has been decided 

y any court subordinate to it. The proviso 
to sub-sec. (1) states that the High Court 
shall not vary or reverse any order made 
or any order deciding an issue in the 
course of a suit or proceeding except 
where the order if it had been made in 
favour of the party applying for revision 
would have finally disposed of the suit, or 
other proceeding, or the order if allowed 
to stand would occasion a failure of jus- 
tice or cause. an irreparable injury to the 
party against whom it was made. p} 


' 4, Clauses (a) and (b) of the proviso 
thus enable the High Court to vary or re-. 
verse any order passed in a suit or pro- ` 
ceeding, and the question is: what is the 
true meaning of the word ‘order’ in cls. (a) 
and (b) and whether it has to amount to 
deciding a case for the purposes of ai 

Learned couns¢ 
for the applicant urged that the proviso 
contemplates that the order falling under 
cls: (a) and (b) may not amount to decid- 


-ing any casein order to become revisable: 
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My attention was invited to ` Tata Iron & 
Steel Co. Ltd. v. Rajarishi .. Exports (P) 
Ltd. (AIR 1978- Orissa .179) which lai 

down that .in view of the amendment 
made in S. 115, Civil P.- C., the scope.of 
revisional powers had been ehlarged and 
orders which may not amount to deciding 


a case may also fall within the purview of | 


S. 115. It was held in that case that Bal- 
devdas Shivlal v. Filmistan Distributors 
(India) Pvt, Ltd. (AIR 1970 SC 406) was 
no longer good law in view of the amend- 
ment made in’S. 115. With great respect, 
I find myself unable to agree with that 
view. The proviso to S. 115, to my mind, is 
‚a provision concerned with the power of 
‘the High Court to pass an order in. exer- 
cise of its revisional jurisdiction. The pro- 
viso qualifies the expression “the High 
Court may make such order in the case -as 
it thinks fit“ and states that the . High 
Court shall not, under this section, vary or 
reverse any order made, or any order de- 
ciding an issue, in the course of a suit or 
other proceeding, except where — (a) the 
order, if it had been made. in favour of the 
party applying for revision, would have 

ally disposed of the suit or other pro- 
ceeding, or (b) the order, if allowed to 
stand, would occasion a failure of -justice 
or cause irreparable injury to` the party 
against whom it was made. The proviso 
thus limits the power of żhe High Court 
and provides that it shall not vary or re- 
verse any order except where the condi- 
tions laid in cls. (a) and (b) are satisfied. 
The proviso does not touch or affect the 
opening part of S. 115 which states that 
“The High Court may call for the record 
of any case which has been decided by 
any Court subordinate to such High 
Court.” It only restricts the exercise of 
power in regard to orders which amount 
to deciding a case. A restriction imposed 
in regard to the exercise of power cannot 
be construed as enlarging the scope of the 
expression “any case which has been de- 
cided” by any subordinate Court. Under 
the proviso, even if an order amounted to 
deciding. a case, its variance or reversal 
has to 
conditions laid down in cls. (a) and (b). In 
any event, the order has to amount to a 
“case decided” before it can be called.in 
question under S. 115. The explanation 
added to the’ section does.not indicate 
anything to’ the. contrary. It only suggests 
that the order in question need not dis- 
pose of the entire suit in order to amount. 
to a ‘case’ decided’. In Smt: Harvindér 
Kaur v: Godha Ram (AIR 1979 Punj and 
Har 76) it.was. held that. an’ order made jn 
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the course of-a suit or proceeding: would 
be revisable only when it . determines or 
adjudicates :upon some right or obligation 
of the parties in controversy, and the Ex- 


- planation added to Section 115 cannot be 


interpreted to mean that every order made 
in the course of a suit or other proceeding 


‘would be revisable. In Modi Spinning & 


‘Weaving Mills Co. v. Ladha Ram & Co. 


(AIR 1978 All 260).it was held that in 


order to attract the provisions of S. 115, 


`a case must be held to have been decided 


by a court subordinate to the High Court 
(see ‘also Mahendra Pratap Kapur v. 
Burmah Shell Oil Storage and Distribut- 


‘ing Co. Ltd. (AIR 1973 All 109), Sada 


Ram v. Delhi Development Authority, 
(AIR 1974 Delhi 35); Smt. Shanti Kaur v. 
Smt. Haseen Jahan Begum (1976 All LR 
694) and Budh Sagar v. Rajeshwar (1976 
All WC 616) ). In Madhu Limaye v. State 
of Maharashtra (AIR 1978 SC 47, at p. 58) 


“it was observed : : 


. “....Many a time a question arose in 
India as to what is the exact meaning of 
the phrase “case decided” occurring in 
S. 115 of the Civil P. C. Some High Courts 
had taken the view that it meant the final 
order passed on final determination of the 


_ action. Many others had, however, opined — 
„that even interlocutory orders were cover- 


ed by the said term. This Court struck a 
mean and it did not approve of either of 
the two extreme lines”. In Baldeodas 
Shivlal v. Filmistan Distributors (India) 
Pvt. Ltd. (Supra) it has been pointed out 
at p. 410 “a case may be said to be decid- 
ed if the court adjudicates for the purposes 
of the suit some right or obligation of the 
parties in controversy” (see also Major 
S. S. Khanna v. F. J. Dillon (AIR 1964 SC 
497) ). It is thus fairly settled that in order 
to constitute a case decided, the order 
must adjudicate upon some right or obli- 
gation of the parties in controversy. In 
Central Bank of India Lid. v. Gokal 
Chand (AIR 1967 SC 799, at p. 800) it was 
held that orders, regarding summoning of 
witnesses, discovery, production and in- 
spection of documents, issue of a commis- .- 
sion for examination of witnesses, inspec- 
tion of premises, fixing a date of hearing 
and the admissibility of a document or the 


‘relevancy of a question are matters which 


do. not affect the rights or liabilities of the 
parties.. Interlocutory orders in these. re- 
spects are steps taken towards the final 
adjudication. They regulate the procedure 
only, and do not affect any rights.. In the; ' 
instant case, the impugned order refused 
the request of the applicant to recall.a 


. witness for further cross-examination.. An 
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order recalling a witness for further exa- 
mination or refusing to recall him for that 
purpose is not an order adjudicating upon 
any right or liability of the parties in con- 
troversy. The impugned order, accord- 
ingly, does not amount to a case decided 
within the meaning of S. 115. The revi- 
sion is, therefore, not maintainable. 
The revision fails and is dismissed. In 
the circumstances of the case,.there shall 
be no order as to costs. 
Revision dismissed. 
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Prem Singh, Petitioner v. State of U. P. 
and others, Respondents. 
Civil Mise. Writ No. 7802 of 1973, D/- 
28-3-1980. 


(A) Motor Vehicles Act (1939), Ss. 68C 
. and 68D — Notification proposing Scheme 
under S, 68C published on 7-9-61 — Per- 
son obtaining permit after 7-9-61 on route 
covered by Scheme holds permit subject 
to scheme — He has no right to file objec- 
tion or get opportunity of hearing. under 
S. 68D — Transport Undertaking has no 
power to issue corrigendum or amend- 
ment of Notification for including name of 
subsequent grantee of permit even if 
directed by hearing ‘authority to do so- 
Writ, Pem. No. 242 of 1968 decided on 
15-1-1970 (All); Spl. Appeal No. 2738 
of 1978 decided on 26-7-1978 (All). and 
AIR 1972 All 308, Rel. on. (Paras 4, 7) 

(B) Motor Vehicles Act (1989), Ss. 68C 
and 68D — Notification proposing Scheme 
under S. 68C published on 7-9-61 — Ob- 
jector not filing objections within 30 days 
from 7-9-61 as required by S. 68D (1) — 
He is not entitled to file any objection 
subsequently or to any opportunity of 
hearing before hearing authority as con- 
templated by S. 68D (2). (Para 5) 


(C) Motor Vehicles Act (1989), Ss. 68G 
and 68D — Notification proposing Scheme 
under S. 68C published — Object of hear- 
ing objections under S, 68D, indicated — 
Hearing authority need not record finding 
on each and every gens raised by ob- 
jector — Absence of such findings would 
not invalidate Scheme. 


The whole object of hearing objections 
under S. 68D to the proposed Scheme pub- 
lished under S. 68C is to consider whether 
the. Scheme provides adequate, efficient, 
‘economical and preedy co-ordinated 
transport service: If the hearing authority 
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Prem Singh v. State — 


` Cases 


` Daniya-Pithoragarh and 
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approves or modifies the Scheme it follows 

at the scheme has been found to provide 
an efficient, adequate, economical and 
properly co-ordinated transport service. In 
the absence of a provision requiring an ex- 
press finding, the hearing authority is not 
under any legal duty to record findings on 
each and every kind of objection raised by 
the objector. Absence of such findings 
would not invalidate the order passed by 
the hearing authority approving the scheme 
or affect validity of the Scheme. AIR 1967 
SC 1815, Rel. on. (Para 8) 

(D) Motor Vehicles Act (1989), Ss. 68C 
and 68D — Notification proposing Scheme 
under S. 68C published — Names of per- 
sons holdin: its on date of publica- 
tion inclu a in notification — Subse- 
quently some of them wnstenrtng permits 
— Names of transferees included in final 
Notification issued under S. 68D (8) — 
Fact that names of subsequent transferees 
could not be included in Notification pub- 
lished under S. 68C does not invalidate 
scheme. (Para 11) 
Referred: Chronological Paras 
(1978) Spl. penal No. 2788 of 1978, DJ- 

26-7-1978 (All) 5 
AIR 1972 All 808: 1972 All LJ 61 7 
(1970) Writ Petn. No. 242 of 1968, D/- 

15-1-1970 (All) 5 
AIR 1967 SC 1815 8 


S. K. Dhaon and I. Swarup, for Peti- 
tioner; R. N. Trivedi and S. K. Sharma, 
for Respondents. 

SINGH, J.:—This petition is directed 
against the notifications dated 7-9-1961 and 
8-9-1973 issued under Section 68-C and 
Section 68-D (8) of the’ Motor Vehicles 
Act, 1939. : j 


.2. On 7-9-1961, a notification under 
Section 68-C was issued by the State 
Transport Undertaking proposing a scheme 
for the purpose of providing efficient, ad- 
equate,. economic and properly co- 
ordinated road transport services on two 
routes, in Kumaun Region, viz. (1) Almora- : 
Almora- 
Kaphar-Khan-Basoli. A large number of- 
objections were filed by the existing opera- 
tors of the said route and by others who 
were likely to be affected by.it and also 
by the Kumaun Motor Owners’ Union 
Limited. The State Government appointed 
the Joint Legal Remembrancer to hear 
and decide the objections. The objectors 
appeared and they produced witnesses, 
the State Transport Undertaking also pro- - 
duced evidence before the hearing auth- 
ority. By an order dated 18-12-1971 the 
hearing authority rejected the -objections 
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and approved the scheme. The scheme as 
approved by the hearing authority‘ was 
published in the official gazette under a 
notification dated 3-9-1978 in accordance 
with Section 68-D (8) of the Act. Aggriev- 
ed, the petitioners, who’ are 216 in num- 
ber, have by means of this petition under 
Article 226 of the Constitution challenged 
the validity of the said scheme. 


3. Learned counsel for the petitioners 
urged that some of the petitioners who 
had been granted stage carriage-cum- 
public carrier permits on the routes in 
question, were not afforded any opportu- 
nity of hearing, as a result of which the 
entire scheme is vitiated. Learned counsel 
appearing for the State Transport Under- 
taking urged that those who had obtained 
permits after 16-9-1961 had no right of 
hearing as they had obtained permits with 
open eyes that a scheme in respect of the 
routes in question had already been pro- 
posed and published. 


4. Section 68-D {1) of the Act lays 
_ down that on publication of a scheme 
under Section 68-C any person already 
providing transport facility by any means 
along or near the area or route proposed to 
be covered by the scheme, any association 
representing persons interested in provid- 
ing road transport facilities and any local 
authority or police authority within whose 
jurisdiction any part of tae area or route 
lies, may file objection before the State 
Government within 80 days from the date 
of the publication of the notification under 
Section 68-C.. Under Section 68-D (2) be- 
fore approving or modifying the scheme 
the State Government is required to consi- 
der the objections after giving opportunity 
to the objectors. The scheme approved by 
the State Government acquires statutory 
character after its publication in the 

azette under Section 68-D (8) of the Act. 
ection 68-D of the Act entitles a person 
to file objection if he has already been 
providing transport facilities on the routes 
proposed to be covered by the scheme or 
by the association representing the inte- 
rest of those providing transport facilities. 
yThe Act does not confer any right on a 








Act. Once a notification under Sec. 68-C 
of the Act is issued and- published in- the 
gazette private operators who obtain per- 
imit thereafter accept the pom with their 
topen eyes that a scheme has already been 
proposed notifying the same under Chap- 
iter IV-A of the Act. Such a person is not 
jentitled to compensation as contemplated 
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by Section 68-C of the Act. This position 
has been made clear by the legislature 
itself. By the Amending -Act 56 of 1969 
Section 68-F (I-D) was enacted, which 
provides that no permit shall be granted 
or renewed during the period intervening 
between the publication of the notifica- 
tion under Section 68-C and the publica- 
tion of the approved scheme, in favour of 
any person for any class of road transport 
service in relation to an area or route or 
portion thereof covered by such scheme. 
The legislature has made it clear that the 
Regional Transport Authority or the State 
Transport Authority have no jurisdiction 
to grant any permanent stage carriage or 
public carrier permit to any person on the 
route in respect of which a scheme has 
already been proposed. The Regional 
Transport Authority or the State Trans- 
port Authority had, therefore, no power to 
grant permit to the petitioners between 
7-9-1961 and 3-9-1978. Those of the 
petitioners who obtained permits dur- 
ing that period were not entitled 
to file objections or to avail oppor- 
tunity of ‘hearing or to receive com- 
ponteton as none of their legal rights 
ave been affected. 


I 
5 Learned counsel then urged that 


_ since the provisions of Section 68-F (1-D) 


‘came into force with effect from 2-3-1970, 
that would not apply to the petitioners’ 
case as the hearing had taken place prior 
to the enforcement of the aforesaid provi- 
sion. It is true that Section 68-F (1-D) was 
brought on the statute book on 2-3-1970, 
whereas the notification under Sec. 68-C 
of the Act had been issued and published 


on 7-9-1961 and some of the petitioners had 


been granted permits on the routes in 
question after 7-9-1961 and before 
2-3-1970, but that does not alter the legal 
position as even before the enforcement 
of the Amending Act 56 of 1969, legal 
position was clear that only those persons 
were entitled to hearing before the State 
Government who may have filed objec- 
tion. Section 68-D (1) provides that objec- 
tions should be filed within 80 days from 
the date of the publication of the noti- 
fication issued under Section 68-C of the 
Act. If any objection is filed beyond that 
period, the State Government or the hear- 
ing authority is free to ignore the same. 
Such an objector has no right of ‘hearing 
as contemplated by Section 68-D (2) of the 
Act. The petitioners had not filed any ob- 
jection within 30 days of the publication 
of the notification under Section 68-C and: 
as such they were not entitled to 
file any objection’ subsequently -or 


832 All: noe 


`. Opportunity < of ` hearing 


. fto rA 
before the Joint Legal Remembrancer. In. 
Spl: Appeal . 


‘Amolak Singh v. State, 
No. 2738 of 1978, decided_ on 26-7-1978 a 
Division Bench of this Court considered 
the question.and held that a person who 
may have been granted permit after the 
issue of the notification under Sec. 68-C 
of the Act is not entitled to file objection 
or to insist for having opportunity of 
hearing. Another Division Bench of this 
Court took the same view in Mukat Behari 
Agarwal v. U. P. State Road Transport 
Undertaking, Writ Petn. No. 242 of 1968 
decided on 15-1-1970 and held that ifa 
permit is granted to a person - after the 
issue of notification. under S. 68-C of the 
Act the grantee is supposed to hold the 
permit subject to nationalisation of the 
route. He has no right to file objection or 
to get an opportunity of hearing. Princi- 
ples of natural justice are not attracted in 
such circumstances. We, therefore, hold 
that those petitioners who obtained per- 
mits subsequent to the issue of notifica- 
tion under Section 68-C of the Act were 
not entitled to file objection or to any op- 
portunity of hearing before the hearing 
authority. 


6. It appears that Sahkari Samiti, 
Panwa-Naula, which had been granted a 


permanent public carrier-cum-stage carri- ` 


age permit on the routes made an- applica- 
tion before Sri R. Chandra, who was hear- 
ing authority for being impleaded as a 
party to`the scheme and also for getting 
an opportunity of being heard before the 
scheme was finalised and for the issue of 
a direction to the Transport Department 
to issue a corrigendum. amending the 
notification issued under Section 68-C of 
the Act by a npa Oe names of persons 
'` granted permits subsequent to 7-8-1961: 
Sri R. Chandra, the then Deputy Legal 
Remembrancer who had been appointed 
hearing authority passed order on 26-4- 
1963 directing the State Transport Under- 
taking to take steps to get the new -ope- 
rators (those who had been granted per- 
mits subsequently) impleaded by issuing 
a corrigendum. The petitioners. grievance 
is that in spite of the order dated: 26-4-1963 
the State Transport Undertaking did not 
issue any corrigendum, as a result of 
which the subsequent grantees were not 
granted: any opportunity of hearing. It 
was further contended that on 5-11-1971 
the petitioner No. 1 made another applica- 
tion before Sri R. C. Saxena, who l 
been appointed as the hearing authority in 
_ place of Sri R. Chandra, -for issuing- a 


- direction to the. Transport- Department: to:” 
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comply ‘with the order dated 26-4-1963 for ` 
the issue of a corrigendum, but Sri R. C.. 
Saxena, Joint Legal Remembrancer, reject- 


-ed the application by his.- order dated 


5-11-1971 on the ground that those opera- 
tors who had obtained permits during the 
pendency of the hearing of the objections 
against the scheme did so at their risk and 


-their et to ply motor..vehicles was: sub- 
t 


ject to the result of the scheme and it was 
not necessary to implead them. ay 


` 7. Learned counsel urged that Sri R. C. 
Saxena had no authority to review the 
order dated 26-4-1963 passed by Sri R. 
Chandra and once the - order had been 
passed by the: hearing authority it was in- 
cumbent on the State Transport Under- 
taking to have complied with the same, 
their failure to do so vitiated the scheme. 
We find no merit in the contention. As- 
discussed earlier, subsequent grantees of 
permit have no right to file objection or to 
avail the opportunity. of hearing. The view 
taken by Sri R. C. Saxena was in accord- 
ance with the view taken by this Court in 
several cases. The Act or the Rules framed ` 
thereunder do not provide for. issue of 
any corrigendum or for the amendment of 
the notification issued under Section. 68-C] 
of the Act for the purpose of impleading|* 
those who: may have been. granted permits|’ 
subsequent to the publication of notifica-|. 
tion under Section 68-C. The State Trans- 
port Undertaking . was, therefore, not}: 
ound to issue any corrigendum even if}: 
the hearing authority had directed for the 
same. (See Raj Bahadur. Lal v. Govt. of 
Uttar Pradesh, 1972 All LJ 61: (AIR 1972 
All 808) ). It appears that subsequent gran- 
tees had been moving various applications 
from time to time before the hearing auth- 
ority to delay the finalisation of the 
scheme. The hearing authority, in our opi- 
nion, rightly rejected the petitioners ap- 
plication. wee : 

' 8. Learned counsel for the petitioners 
urged that in their objection the petition- 
ers had raised individual grievances 
challenging the draft scheme on a number 
of grounds but the hearing authority did 
not consider all those objections as no 
finding was recorded by him in the order 
dated 18-12-1971. In the absence of any 
such finding the scheme stands vitiated. 
This contention is untenable. Neither Sec- 





to. consider whether the scheme - provides? 
adequate; efficient, . economical. arid:.-pro=f. - 
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. perly co-ordinated scheme. If the hearing 
sorority: after hearing -objectors approves 

. |or modifies a scheme, it necessarily follows 
that the scheme has been found to pro- 
vide an efficient, adequate, economical 
and properly -co-ordinated ` transport ser- 
vices. In the absence of a provision! re- 

' Iquiring an express finding the hearing 
authori 
record findings on each and every kind of 
objections raised by the abjector. Absence 
of findings on each and every point raised 
by. the objectors would not invalidate the 
order passed by the hearing authority and 
it does not affect the validity of the 
scheme? This controversy has been deter- 
mined by the Supreme Court in Capital 
Multi-purpose Co-operative Societies v. 
State AIR 1970 SC 1850? (AIR 1967 SC 
1815). It was therefore not necessary for 
the hearing authority to have considered 
each and every objections in detail raised 
by the objectors and absence of such a 
finding does not vitiate his order approv- 
ing the scheme, 


9. In the instant case, however, the 
hearing authority considered the objec- 
tions in detail. The main objection raised 
on behalf of the petitioners was that the 
Kumaun Motor Operators Union was con- 
stituted of backward persons and its mem- 
bers had sold away their valuables in- 
cluding both movable and immovables 
and some of the members were Bhutias 
who had joined the Union at the instance 
of late Pt. poan Nehru who had sug- 
gested to them to form co-operative socie- 
ties to carry on business of transport. They 
were likely to be uprooted from their 
business’ without any scheme being fina- 
lised. The objectors had further -assert- 
ed that the scheme was 
interest as there had been no complaint 
against the operation of their vehicles. 


The hearing authority did consider these © 


objections in detail as would be evident 
from paragraphs 9 to 12 of.its order. The 
hearing authority on appreciation of evi- 
dence produced before it recorded find- 
ings and rejected the petitioners’ objec- 
tions. The hearing authority held that for- 
mation of co-operative societies or the 
absence of any complaint against the peti- 
tioners plying over thé routes in question 
had no relevance to the validity of the 
scheme. The hearing authority observed 
that no question of comparative merit 
based on past record of the private opera-. 
‘tors and -State- Transport Undertakin 
‘could arise while considering. the dr: 

` scheme: under Section ‘68-C. There is thus 


-no justification -for: raising. the -grieyance: .. 


`- Prem Singh v. State: -: 


is not under any legal duty to- 


not in‘ public ` 
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that the: hearing authority did not.consider . 
the’ individual grievances raised by . the 
petitioners... te OB 
10. Learned counsel. for ‘the petitioners 
then urged that the objectors had raised 
a‘grievance that the number of services 
as proposed in the scheme published 
under Section 68-C of the Act was not 
adequate and in support of that objection 
the petitioners had demonstrated that the 
traffic requirements had greatly increased _ 
after the issue of the notification of 7-9- 
1961 but the hearing authority wrongly 
held that the services as proposed under 
the scheme were adequate on the date on 
which the notification under S. 68-C’had 
been issued. The hearing authority con- 
sidered this question in detail in para- 


‘graphs 14, 15 and 16 of its order. It ob- 


served that if there has been increase in 
the traffic on the route after the publica- 
tion of the scheme the State Transport 
Undertaking shall take due notice of the 
same and increase the services according 
to the traffic requirements. We do not 
find any error in the view taken by the 
hearing authority. 


`11. Lastly, the learned counsel. urged 
that some of the petitioners who are trans- 
ferees of the permit-holders who were 
holding permits on the routes in question 
on 7-9-1961 the date on which the noti- 
fication under Section 68-C was issued, 
are entitled to ply on the routes in ques- 
tion in accordance with the provisions of 
the scheme, but their names have not 
been included in the notification under 
Section 68-D: (2). While considering this 
goo it is necessary to- bear in mind 

at the scheme does not-oust the private 
operators completely, instead, it contains 
provision permitting the existing operators 
to ply on portions of the routes in ques- 
tion with corridor restrictions. The names 
of all those persons who held permit on 
the date of the issue of the notification 
have been mentioned in the notification. 
It, however, appears that after the issue 
of notification under Section .68-C and be- 
fore the issue of the final notification 
under Section 68-D ®) a number of per- 
mits were transferred to other persons 
and as such the names of subsequent 
transferees could not be included in the 
notification under S. 68-C but that does 
not render the scheme invalid as in the 
final notification issued under S. 68-D (8)! 
the names of all such transferees have 
been incorporated, as a result of which 


- they. are entitled to ply their vehicles in- .’ 


accordance with the provisions of the 


' scheme.- But even if the name of any such. . - 
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transferee is inadvertently omitted, - he 
would be entitled to ply on the routes in 
accordance with the provisions of -the 
scheme. 

12. For the reasons stated 
are of the opinion that the impugned 
notifications do not suffer from any legal 
infirmity. The petitioners are therefore not 
entitled to any relief. 

18. In the result, the petition fails and 
is accordingly dismissed, Put there will be 
no order as to costs. The interim order 
stands discharged. 


above, we 


_ Petition dismissed. 
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Girja Shanker Singh and others, Appli- 
cants v. Ram Singh and others, Opposite 
Parties. ee 

Civil Revn. No. 22 of 1978, D/- 17-8- 
1980.* 

Civil P. C. (1908), O. 22, R. 4 — Abate- 
ment of suit — Suit, against deceased de- 
fendant and his sons for mandatory injunc- 
tion directing them to demolish wall — 
Failure to bring other legal representatives 
of deceased on record within time — Suit 
abates as a whole. 


Where on the death of a defendant, the 
right to sue does not survive against the 
surviving defendants alone because all the 
legal representatives of the deceased 
are not on record, failure to make 
an application within limitation to 
bring the legal representatives of 
the deceased would entail abate- 
ment of the suit as against the deceased 
defendant. In such a case, the fact that 
some of the heirs of ‘the deceased are 
already on record would not prevent 
abatement. Abatement ‘of suit under O. 22, 
R. 4 is not prevented merely because the 
names of some of the heirs or legal re- 
presentatives of the deceased are already 
there on the record. (Para 8) 
©- Where a suit was filed against the de- 
ceased defendant and his sons, who were 
some of his legal representatives, for man- 
datory injunction directing them to demo- 
lish a wall, failure to bring other repre- 
sentatives of the deceased on record with- 
in time would entail abatement of the 
suit against the deceased. Further, as no 
direction could be given to the legal re- 
presentatives of the deceased who had not 


*Against order of S. K. Malviya, Munsif, 
Jaunpur, D/- 80-11-1977. - 
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been brought on the record, it would not 
be possible to direct the other defendants’ 
to demolish the wall and, consequently, 
the suit would abate as a whole. ` l 
(Para 8) . 
Cases Referred: Chronological Paras 
AIR 1960 Madh Pra 822 9 


Namwar Singh, for Applicants; Sidhe- 
shwari Prasad, for Opposite Parties. 


ORDER :— By this application in revi- 
sion under Section 115 of the Code of 
Civil Procedure the defendants claim that 
the order dated 80-11-1979, passed by the 
Munsif, Jaunpur refusing to declare that 
the suit giving rise to this revision has 
abated; be set aside. 

2. Babu Nandan Singh filed a suit 
against Udit Singh, Girja Shanker Singh, 
Ganga Pd. Singh, Sankatha Singh and 
Ravindra Prasad Singh for a mandatory 
injunction directing them to demolish a 
wall marked by letters Ta-tha, and ta-ja 
shown in the plaint map. 


8. During the pendency of the suit, 
defendant Udit Singh died in the year 
1970. The heirs of the plaintiff -Babu 
Nandan Singh, who too had died during 
the pendency of the suit, made. an applica- 
tion, No. 108 Ka, in the year, 1977 stating 
that Udit Singh was dead and that his heirs 
and legal representatives were already on 
the record and prayed that a note be 
made accordingly. The defendants claim 
that Udit Singh had, apart from his sons 
who are defendants Nos. 3 to 5 left his 
widow and daughters also as his legal re- 
presentatives. As the plaintifs did not 
take steps to bring their names on record, 
the suit had abated and prayed that neces- 
sary declaration to that affect may be 
made. They also urged that in the circum- 
stances, the application, paper No. 108 Ka, 
deserves to be rejected. 


4. After hearing counsel for the par- 
ties, the trial: court observed that the re- 
cord showed that the names of the heirs 
of Ganga Singh had been brought on the 
record long time back. In this view, no 
question of abatement of the suit arose. 
In the result, it allowed the prayer made 
in application, paper No. 103 Ka and re- 
jected: the defendants’ request for declar- 
ing the suit to have abated. Being aggriev- 
ed, the defendants have approached this 
Court for relief under S. 115 of the Code 
of Civil Procedure. 

The order passed by the learned 
Munsif discloses that he has passed the 
order under some misapprehension of 
facts. In the first place the controversy 
between the parties was about the effect 
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of death of Udit Singh and not ‘about the 
death of Ganga Singh. Further the case 
of the plaintiffs was not that the names of 
the heirs either of Udit -Singh or those of 
Ganga Singh had been brought on the 
record. His case was that the heirs : of 
deceased Udit Singh were already on. re- 
cord as defendants Nos. 3 to 5. Be that 
as it may, it is not disputed that the plain- 
tiffs did not move an os pean for 
bringing the names of the legal representa- 
tives of Udit Singh on the record. The 
only controversy is as to whether in the 
absence of any such application, the suit 
against Udit Singh abates and if so what 
is the effect of such abatement on the 
entire suit. 

6. Copy of the plaint has been placed 
before me and its perusal shows that ac- 
cording to the plaintiffs the defendant 
i. e. Udit Singh, his three sons (defendants 
Nos. 8 to 5) and one Girja Shanker Singh 
had constructed the disputed walls on a 
piece of land which belonged to him. 
The plaintiff, accordingly, prayed that a 
mandatory injunction be granted directing 
the defendants to demolish the said wall. 
It is clear that the right af the plaintif to 
claim relief in respect of the said wall 
did not come to an end with the death of 
Udit Singh. He could, after the death of 
Udit Singh, claim that all his heirs and 
legal representatives should by a manda- 
tory injunction be required to demolish 
the wall constructed by Udit Singh. It 
was thus a case where after the death of 
Udit Singh, the right to continue the suit 
survived but then it did not survive 
against the surviving defendants, three of 
whom happened to be the sons of Udit 
Singh, alone. According to Order 22, R. 4 
C. P. C. where one of the two or more 
defendants dies and the right to sue does 
not survive against the surviving defen- 
dants alone, the plaintiff has to move an 
application for getting the names of his 
heirs and legal representative on record. 
The Rule further lays down that if no 
such application is made within the period 
of limitation prescribed therefor, the suit 
shall abate as against the deceased-defen- 
dant. As in this case no such application 
for substitution has been made, the suit 
has undoubtedly abated against Udit 


Singh. 


7. Learned counsel fcr the plaintiffs 
relied upon certain decisions in which it 
has been held that whenever a person 


dies living behind a number of heirs and ` 


an application is bona fide:made to bring 
on record the names of some of his heirs 
and legal representative, there would be 
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no abatement. He contended that as in 
this case the opposite parties bona fide 
believed that the three sons of Udit Singh 
whose names were already there on the 


-récord, it should, on the basis of principle 


underlying the decisions cited by him, be 
held that there has been no abatement 
of suit as ‘against Udit Singh. 


8. I am unable to accept this submis- 
sion. Under Order 22, Rule 4 of the Code 
of Civil Procedure, a suit abates against 
the deceased defendant if no application 
to bring on record the names of the heirs 
and legal representative of the deceased 
is filed within the period of limitation 
prescribed therefor. In all such cases 
where an application for bringing on re- 
cord the names of the heirs and legal re- 
presentative of the deceased, is filed, even 
though it is not for bringing legal repre- 
sentatives on the record, an application 
under Order 22, Rule 4 of the Code of 
Civil Procedure has undoubtedly been 
moved and no question of abatement of 
the suit arises. The heirs who are left out 
can, if necessary be impleaded as parties 
to the suit. Abatement of suit under O. 22, 
Rule 4, C. P. C. is not prevented merely 
because the names of some of heirs 
or legal representatives of the deceased 
are already there on the record. The 
abatement takes place because the right to 
sue does not survive against the surviving 
defendants alone even if some of them 
way also happen to be some of the heirs 
and legal representative of the deceased. 
In case where all the legal representatives 
of a deceased are on record, and it is 
shown that right to’sue survives, it would 
survive against the surviving defendants 
and there would, not be any necessity to 
file a substitution application. However, 
such is not the case where only some of! 
the legal representatives of the deceased 
are on record, In such a case, the right to 
sue would not survive against the surviv- 
ing defendants alone, and the suit would 
as provided under O. 22, Rule 4, C. P. C. 
abate against the defendant. Since only 
some of the legal representatives of Udit 
Singh were on record and admittedly no 
application for bringing on record the 
names of his heirs and legal representative 
has beén moved within the period of limi- 
tation prescribed therefor the present suit! 
has abated against Udit Singh. In the case 
before me, if no injunction is granted 
against the heirs of Udit Singh whose 
names have not been brought on the re- 
cord, directing them to demolish the wall 
and those heirs are entitled to maintain 
the same, it will not be possible to ask the 
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other deféndants to demolish the same so 
-fas to affect the interest of Udit Singh’s 
heirs, who have not been made parties to 
the suit, behind their back. The suit 
would thus, abate as a whole. 

9. Learned counsel for the opposite 


parties then relied upon a decision in the. 


case of S. Chatterji v. Dr. T. B. Sarwate 
‘(AIR 1960 Madh Pra 322). In that case the 
point for consideration was as to- whether 
in a suit against joint tort-feasors if one 
of the defendants dies and the plaintiff 
fails to bring on record the names of his 
heirs and legal representative, the suit 
abates as against the other defendants. 
Answer to the question depended on as to 
whether the conduct of the plaintiff in not 
bringing the names of the heirs and legal 
representative of the deceased joint tort- 
feasors on record amounted to release of 
the deceased joint tort-feasors. The court 
below held that it did not amount to such 
a release and the suit could be pursued 
against the remaining joint tort-feasors, 
implying thereby that as the right to sue 
survived against the remaining defendants, 
there was no question of abatement of 
the suit. The principle that a person can- 
not sue a tort-feasor after releasing a 
joint tort-feasor and that if he does it the 
cause of action does not survive and the 
suit cannot be filed against the remaining 
joint tort-feasors, has no application to 
the facts of the present case which in my 
opinion squarely falls within the four 
corners of Order 22, Rule 4, C. P.C. -` 


10. Learned counsel for the opposite 
parties next contended that the plaintiffs 
should be permitted to file an application 


to bring the names of the remaining heirs . 


and legal representative of the deceased 
Udit Singh on record and that the abate- 
ment of the suit if any be set aside. This 
oral request cannot be entertained at the 
revisional stage. It will be open to the op- 

osite parties to move such applications 
befors the trial court and the trial court 
would certainly. consider the same on 
merits. 


11. In the result, the revision applica-- 


tion succeeds and is allowed. The’ order 
dated 18-11-1977 is set aside and it is de- 
clared that the Suit No. 200/68 has abated, 
as ali the heirs of Udit Singh have not 


been brought on record: In the: circum- . 


‘stances, I direct the parties to bear their 
own costs. ` T 
i; Revision allowed. 


EASA 





S. P.. Srivastava v. Prem Lata 


for setting aside ex parte divorce 


‘one. year from the date of 
.No, appeal had - been ‘filed.’ within ` the , 
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S. P. Srivastava Applicant v. Smt. Prem 
Lata Srivastava, Opposite Party. i 

Civil Revn. No. 3281 of 1977, D/- 
11-3-1980. a . ; 

(A) Civil P. C. (1908), O. 9, R. 18,° Pro- 
viso (added by All. High Court) and O. 5, 
R. 17 — Hindu Marriage Act (1955), Sec- 
tions 13 and 15 — Application by wife 
ecree, 
filed 84 months after decree and after re- 
marriage of husband, on ground that sum- 
mons were not served — Decree if can 
be set aside — Considerations. 

The husband filed.a suit for divorce 
under S. 18 of the Hindu Marriage Act. 
The suit was decreed ex parte on 2-6-1978. 
The wife filed an application under O. 9, 
R. 18, C. P. C. on 15-4-1976 for setting 
aside ex parte decree alleging that she 
never refused summons on divorce peti- 
tion, and that she came to know of the 
decree only on 15-4-1976. The husband 
contracted a second marriage with an- 
other woman on 14-4-1976. The trial court 


‘allowed wife’s application and set aside 
ex parte decree. 


The husband filed revi- 
sion against that order. 


Held, the wife seeking to set aside ex 
parte decrée has got to prove to the entire 


Satisfaction of the court that the summons 


or notice was never served on her and 
secondly that she got knowledge of. the 
suit or proceeding on a particular date. 
The burden is still more heavy when the 
application is made after period of limi- 
tation provided for moving the application. 
The applicant must satisfy the Court with 
cogent and reliable evidence, the reasons 
which. prevented him or her from makin 

application in time. (Para 6 

. Though O. 5, R. 17, C. P. C., has not 
been complied with in the instant. case, 
non-affixation of summons to the. ‘outer 
door of defendants residence is a mere 
irregularity in service of summons. Simply ` 
because of the irregularity the defendant’ 


-is not entitled to have the ex parte decrée ° 
-set aside, in view of the proviso’ added 


to. O. 9, R. 18 by. the Allahabad High 
Court. The irregularity renders. the judg- 
ment voidable, Case law reviewed. Ae 
_ f ž © (Para 8): 

` The proviso to S. 15 of the 
there in 1978 when the decree was passed. ° 
No remarriage had ‘taken place within, 
assing decree. . 
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Act was: 


1989 ~ l 
period allowed for filing appeal. The re- 
marriage took place after 34 months. ° 


Even if there was a bar for remarrying,’ 


the marriage is. not- void. The remarriage 
cannot be struck down. In considering the 
application for setting aside ex parte de- 
cree the interest of the third party, that 
is, the second wife of plaintiff-husband 
. had also to be. considered and it was the 
duty of Court to have taken notice of 
' the subsequent events, namely, 
marriage of plaintiff prior to making of 
application under O. 9, R. 18, C. P. C. 
` (Paras 10, 11, 12, 18) 

. If the party had constrictive notice of 

the’ order, then in that case the order need 
not be communicated at all. In the pre- 
sent case, the service of the original 
summons to the defendant was by refusal. 
The. evidence was that it was. actually 
tendered to the defendant wife but it was 
refused. The husband examined himself, 
the process server and a witness before 
whom the notice was tendered. The lower 
Court has not considered the evidence ‘of 
this witness. The wife was living ; 
and no explanation was offered why ` shé 
- should. go to her husband’s house ‘on 13-4-. 
1976 or examine the papers on 15-4-1976. 
It appears that after the husband had re- 
married, the proceedings under O. 9, R. 18 
had ‘been started to harass him. It, there- 
fore, cannot be said that the wife 
had` no knowledge or. could. not have 
any ` knowledge if necessary deli- 
gence’ had been exercised. She had con- 
structive knowledge of earlier divorce pro- 
ceeding. O. 9, R. 18 Proviso, came into 
play and the mere irregularity in service 
of summons would ‘not be a ground for 


setting aside ex parte decree. Even the 


application for setting aside ex parte de- 
cree was made after second marriage was 
solemnized after nearly 84 months after 
decree. (Paras 16, 19) 


(B) Civil P..C. (1908), S. 115 — Revi- 
sion —. Finding of fact — Interference, 
when permissible. my ee 

The questions whether summons was 
served or not and-whetker there was con- 
structive knowledge of suit are questions 
of fact depending on evidence and‘ ¢ircum- 
stances of each case. If a finding of fact 
is based on non-consideration of material 
evidence, there is material irregularity in 
exercise of jurisdiction and such a finding 
of fact can bé interfered with. 
a (Paras 17, 18) 
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V. B. Khare, for Applicant; S. P. Srivas- 
tava, for Opposite Party. . 

ORDER :— This civil revision has been 
filed by the plaintiff, hereinafter referred 
to-as the husband. He had filed a suit for 
divorce under Section 18 of the Hindu 
Marriage Act, hereinafter referred to as 
the Act. The suit was decreed ex parte on 
the 2nd June, 1978. On the 15th April, 
1976 Smt. Prem Lata Srivastava, herein- 
after refrred to as the wife, made an ap- 
plication- under Order 9, Rule 13 of the 
Code of: Civil Procedure for setting aside 


the ex ‘parte decree claiming that she 


` came to know only on the 15th April, 1976 


about the ex parte decree. She also moved 
an application for temporary injunction on 
the 15th-April, 1976 restraining the hus- 
band from marrying again. This injunc- 
tion order was served on the 16th ‘A il, 
1976. The husband had ‘contracted a 
second marriage with one Pratima Devi 
on the 14th April, 1976. The trial court by 
its order dated 22nd December, 1977 set 
aside the ex parte decree. The husband 
nae come up in revision against the above 
order. 


2. In her application for setting aside 
the ex parte decree, the wife alleged that 
on the 18th April, 1976 she came to know 
that the husband was making preparation - 
for his marriage at some other place. She 
then went to his house the next day where 
she came to know that the marital re- 
lations between her and the husband had 
been dissolved by a decree of the court 
about three years back. The papers were 
inspected on the 15th April, 1976 and she 
came to know that the summons of the 
divorce petition had been got served on 
her in collusion with the process server. 
It was also alleged that the summons was 
issued at the address of Mohalla Vindra- 
sini Nagar, Gorakhpur, and the witnesses 
who had attested the refusal of the sum- 
mons were not residents of locality. On 
this basis-she claimed for setting aside the 
ex parte decree. 


_ 8. The husband contested the ‘applica- 
tion inter alia on the following grounds. 
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She had knowledge of the divorce. pro-. 
ceedings and the ex parte; decree. The 
summons was. served by: refusal and -had 
been attested,’ by the: witnesses ‘of ~the 
locality. She had knowledge of the entire 
proceedings and never came to’ his ‘house 
on the 14th April, 1976. ‘The : application. 
had been made only after lie had ‘remarri- 
_ ed and for.the purpose ‘of harassing him: 

4. The court below examined ‘both the 
husband and the process server as also 
one witness Pauhari Saran and the wife. 
The .court held that there ,was no service 
of summons as. contemplated under O. 5, 
R..17 of the Code, for, after the refusal the - 
summons. should have been pasted on the 
outer door of. the house. The .court held 
that since this was not done, there was in 
effect no service of summons on the wife 
as required by law and, consequently, it 

could not be said that she had knowledge 
- of the proceedings. The court also did not 
rely on the evidence regarding the refusal 
of service for two reasons: ` Firstly, the, 
court held that it was for the husband to 
prove by positive affirmative, evidence that 
in fact the wife. refused to accept . the - 
summons. The affirmative evidence pro-, 
duced by the husband was held not worthy 
of credence. Secondly, -the husband him- 
self had not corroborated the fact of the 
refusal of summons by the .wife. The court 
relied.on the version of the- wife to , hold 
that she came to know of. the ex. parte 
decree only on the 15th April, 1976. 


5. Mr. V. B. Khare, learned counsel for 
the applicant raised four contentions: 
Firstly; the court: below.. committed - a 
material. irregularity in exercise of its juris- _ 
diction in setting: aside the :ex parte de- 
cree when the wife had knowledge of the: 
suit. Secondly, the court:below committed‘ 
material irregularity in exercise of jurisdic- 
tion by ‘holding that the plaintiff-had not 
led positive ‘affirmative evidence to prove 
the refusal of the summons by the wife. 
Undue emphasis was laid by the court, 
below on the husband’s not corroboratin 
the version of. the witnesses of: refusal of 
summons by the ‘wife. . Thirdly, the non- 
compliance of the provisions of: „Order: 5; 
Rule 17 of the Codei-was: at the ‘most an 
irregularity and -could not‘lead to the con- 
clusion that ‘there was- no. service ‘because: 
the process server “had not » pasted .the 
notice on the outer.door-of'the house and, 
lastly, the court below committed ‘material 
irregularity in exercise of jurisdiction in 
not considering the fact that the applica- 
tion for setting aside the ex parte decree. 
was made’long after the passing of the 
decree and after the remarriage of the 
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-process server is said to 
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husband. I have also heard Mr. S. P. Sri-. 
vastava, learned: counsel for the opposite 
party, wife.. He has contended that there. 
is. no error in the exercise: of jurisdiction’ 


. in ‘the “order -passed by the court below: 


on: the finding that the wife had: know- — 
fare of the ex parte decree only on the 
15th : April; 1976. The court’ below : was 
justified in setting aside the ex parte de-' 
cree.: Learned counsel for the parties refer- 
red to-a number of. decisions.” I shall refer 
to them as and ‘when necessary. -o `: 
. 6. The first point raises a question of 
fact. When did the wife first come to 
know of the ex parte decree? She stated. 
that she; came to know’ of the ex parte 
decree ‘on the 15th April, 1976 aftér’ ins- 
pection of the ` relevant papers. On the. 
18th April, 1976 she had come to know of 
a proceeding of divorce instituted by the, 
usband.' The. ex parte decree was passed 
on the 2nd June, 1978. Her knowledge 
was, therefore after84 months. It. is ob- 
vious that she was not living with the 
husband during this period. The question, 
whether ‘she had knowledge .of the suit 
would not depend on what she stated, for 
her’ statement” remained wholly “uncorro- 
borated. “On the question ‘whether 
as a «service of the |*sum- 
mons of the the suit on her, there was a; 
bare denial.. The positive evidence’ that. 
could be led in thè case had been led by, 
the husband. Firstly, the process | ‘server’ 
was examined .and also a witness, of the. 
service. ‘The process server had been dis- 
believed for the ~.following reasons; ` The 
ave served the’ 
summons on the 22nd Lh ‘1978. It was 
a Sunday. It was stated by. the process 
server that the husband had come to the 
Nazarat to enquire as to who would be 
taking the summons to the. opposite party. 
The court below opined that it was amaz- 
ing that'the office of Nazarat would re- _ 
main open'on a Sunday. The court below 
also -relied: on the. circumstance that. there - 
was no compliance with ‘the Order 5; 
Rule 17. by the process server, inasmuch 
as the summons had not been pasted on 
the -outer door. of the house. Thus; the 
court below came.:to. the conclusion that 
there’ was -no service of the.summons on 
the wife. The finding of the court below. 
that she. came, to.know of the ex. parte 
decree only on. the 15th-April, 1976 was 
based on no other consideration than be- 
lieving her. She had also to lead sufficient 
evidence. to, show that she had no know-, 
ledge whatsoever- of the ex parte .decree. 
It is a relevant circumstance -to ‘be ‘ con- 


‘sidered when the application for - setting 
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,aside the.ex parte décree was being moved 
‘after 34-months.- What was she doing: all 
this time? If there.was a separation and 
she was-not living with her. husband, what 
prompted her to visit her husband’s place 
‘on the 14th April, 1976. In- any event, 
‘there is neither any consideration nor any 
finding as to whether she had visited - her 
-husband’s place on -the 14th. April, 1976. 
If she did not visit her husband’s place 
“on the 14th April, 1976, what made: her 
to see the record on the 15th April, 1976? 
The. court below has not considered any 
of these matters and hes set aside the ex 
parte decree without considering the rele- 
‘vant and material circumstance. 
‘parte decree is not to be set aside lightly. 
The wife seeking to set aside the ex parte 
‘ldecree has got to’ prove to the entire 
satisfaction F the court that the summons 
or notice was never served on her and 
secondly that she got ‘the knowledge of 
the suit or proceeding on a particular date. 
The burden is still mors heavy when the 
application. for setting aside ‘the ex parte 
decree is made after the period of limita- 
tion provided for moving the said applica- 
tion. The applicant must satisfy the court 
with cogent and- relizble evidence, the 
reasons which prevented him or her from 
making the application within time. ` - 
7. .Great emphasis hes been laid by the 
court below on the nen-compliance: of 
Order 5, Rule 17 of the Code. Reliance 
was placed on the decision of the learned 
Single Judge in the case of Mohan Dhobi 
`v. Smt. Kastoori Devi (1975 All LR 625: 
{1976 All LJ 174)). In that case the rele- 
.vant facts were as follows:— Í 
. “According to this report. the process 
server reported that Mchan Lal appellant 
met him and the: latter took up the 
summons and copy of the plaint but refus- 
ed to sign the counter part- of the sum- 
mons. The above report is no service in 
law. Either the appellant had to be serv- 
ed personally or if the appellant refused 
to sign the acknowledgment then under 
Order V Rule 17 the proper course on the 
part of the process server was to 
affix a copy of summons -on 
the outer door or on some conspicu- 
cus part of the house in which the 
. plaintif. appellant originally -resided 
; or carried on business.. This:was not done.” 
‘In the above case it was also stated that 
: the process server had served the summons 
~in presence of the witnesses, but the 
tenant had neither produced the process 
server nor any of the witnesses. The court 
held that there was no service at all. The 
facts of the above case make it distinguish- 
able. In the present case, the ` process 
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server and one more . witness had been 
examined: The court below has not reter- 
red‘ to the evidence of the witness at all 
as noticed earlier. ae 


' 8. “In a récent decision - of a Division 
Bench of this Court in the case of Raghu- 


“ bir Sahai Bhatnagar v. Bhakt Sajjan (AIR 


1978 All 139), the Division Bench was con- 
sidering whether the ‘non-aifixation of the 
summons on the outer door of the house 
of the défendant was mere irregularity or 
illegality. In this context, the Division 
Bench considered the provisions of the 
of proviso added by the Allahabad High 
Court to’Order 9, Rule 18 of the Code, 
which lays down that an ex parte decree 
cannot be set aside ‘on account of any ir- 
regularity..in the service of summons if 
the court is satisfied that the defendant 
had knowledge. The case of Mohan Dhobi 
v. Smt. Kastoori Devi (supra) was also 
considered by the Division Bench and 
distinguished on the ground that the ap- 
pellant in that case had not led positive 
affirmative evidence either by producing 


. the process server or witnesses that the 


defendant had refused to accept the notice 
and the summons. Reference was also 
made to the single Judge decision in the 
case of Nathu Ram v. Salim Abdul Karim 
ATR 1933 All 165), where Iqbal Ahmad, 
. held that failure to effect service by 
affixation of a copy of the summons on 
the door of the defendant's residence was 
a mere irregularity in the service of 
summons ‘and simply because of the ir- 
regularity the defendant was not entitled 
to have the ex parte decree set aside. Re- 
ference may also be made to the. case of 
Cora Lillian Me Pherson v. Oran Leo 
Mc Pherson (AIR 1936 PC 246), where the 
rule of pasting in divorce suit was not 
followed. The question before the Court 
was whether the proceeding because of 
the irregularity was void or not. The 
Court answered the question by saying, 


-“To say that such a decree is void would 


seem to be out of the question. If the law 
were so to treat it, the remedy would be. 
far worse than the disease it was designed 
to cure. To say that it is voidable states 
a result which their Lordships think en- 
tirely meets the case.” It may be mention- 
ed here that the decree was passed upon 


a trial. Privy Council also observed that 


there was a right of intervention but that 
had to be made before the time for appeal 
had expired or before the rights of third 
party had intervened. > 


_ 9. In the case of Olive French Marsh 
v. Norman. Leslie Fitz Morris Marsh (AIR 
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1945 PC 188), a question was posed before 
their Lordships as to what irregularities 
‘will render a judgment or order void or 
only voidable. After referring to some 
cases their Lordships said, “Ihe. practical 
difference between the two is that if the 
_order is void the party whom it purports 
to affect can ignore it, and he who’ has 
obtained it will proceed thereon at his 
peril, while if it be voidable only the party 
affected must. get it set aside. No Court 
has ever attempted to lay down a decisive 
test for distinguishing between the two 
classes of irregularities, nor will their 
Lordships attempt to do so here, beyond 
saying that one test that may be applied is 
to inquire whether the irregulariy has 
caused a failure of natural justice.” — . 


| 10.. Learned counsel contended that 
once a decree for divorce has been-passed 
under Section 18 of the Hindu Marriage 
Act, there is a right of appeal. The usual 
period of time for filing an-appeal together 
with the provision of. Section 12 .of the 
Limitation Act is available. Section 15 puts 
a bar to a person’s' remarrying within the 
period provided for the filing of an appeal 
or within the Boater where an appeal has 
been filed and until its disposal. There is 


no bar if there is no right of appeal and 


also there’ is no bar ‘when’ the period has 
.expired and the appeal has not been filed 
or after the appeal has. been disposed of. 
‘There was a proviso to Sec. 15 which. spe- 
cified that it shall not be lawful for any 
party to marry again, unless on the date of 
such marriage at least one year had elaps- 
ed from the date of the decree ‘in the 
Court: of the first instance. This’ proviso 
has now been deleted in 1976. The proviso 
was there when ‘the decree was passed in 
1978. Admittedly, no remarriage took 
place within. one year of that'period. ` '- 
- JL Section 15 of the Hindu Marriage 
Act came for interpretation in a recent 
decision of their Lordships, of the Supreme 


Court, in the case of Smt. Lila: Gupta v.. 


Laxmi Narain (AIR 1978 SC.1851). Their 
Lordships held that a marriage contracted 
in contravention of proviso to S. 15 was not 
void, but merely invalid not affecting the 
core of marriage and the parties are sub- 
ject to a binding tie of wedlock flowing 
from the marriage. Their Lordships further 
held that the marriage even though in con- 
travention of the provisions of S. 15 is not 
void. Applying the principles laid down 
in the above case to the facts of the pre- 
sent case, the second marriage contracted 
by the husband cannot be said to be void. 


In the instant case, no appeal had been. 


filed within the period allowed for the 
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. contracted, the application for 
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filing of. ain appeal Consequently, there 
was no bar in his re-niarrying. If the ap- 


plication for setting asidé the ex parte de- 
cree was filed after the marriage had been 
setting 
aside the ex parte ‘decree could not be 
put on higher footing than that of an ap-| © 
peal. If there was no bar on the date the 
second marriage was contracted, that mar- 
riage cannot be struck down. According 
to their Lordships of the Supreme Court, 
even: if there was a bar, the marriage 
would not. be void. The court below has 
not considered any of ‘these matters. 


12. The court. below has also not con- 
sidered the interest of the third party i.e. 
the. second wife of the plaintif.. That 
marriage cannot be declared to be void 
or, invalid... a 


18. “The contention of the learned coun- 
sel for the opposite party wife is that since 


' the ex pare decree ` was‘ set aside, the 


status of the opposite party was that of 
a wife and the second’ marriage contract- 
ed by the husband amounted to bigamy. 
The question of bigamy wọuld arise when 
a person having already a wife existing 
contracts a second marriage. That-situation 
does not arise in the present case. It is also 
well settled that a court has to take notice 
of subsequent events. In the case of P. 
Venkateswarlu v.. Motor and. General 
Traders (AIR 1975 SC 1409), their Lord- 
ships held “......the court can, and in 
many cases must, take cautious cognizance 
of events and developments subsequent to 
the institution of the proceeding provided 
the rules of fairness to both sides are 
scrupulously, obeyed.” It was the duty of 
the court below to have taken notice of the 
subsequent évents viz. remarriage of the 
‘husband prior‘ to the- making of the appli- 
cation for setting aside the ex parte de- 
cree. a’ FP ae cere ei: 

14.; Learned counsel for the - opposite 
party then contended ‘that.the provisions 
of the Code have been made applicable 
to the proceedings under the Hindu 
Marriage: Act. He referred to the provi- 
sions of S. 21 of the. Act. It is correct to 
say that the proceeding under the Hindu 
Marriage Act is to be conducted, as far as 
possible, in the manner laid down by the 
Code. This is, however, subject to two 
conditions viz. the provisions contained in 
the Hindu Marriage Act and such.rules as 
the High Court may make -in this behalf. 
Learned counsel then contended that-an 
application for the setting aside of the ex ` 
parte decree in a case under S. 18 of the 
Hindu Marriage Act would be dealt with 
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jas is laid down in Order 9 Rule 18 of the 
Code. This is also correct subject to: one 


< |consideration i. e. the amendment made to 


_ {the said provision: by the High Court. Res 
ference has already been made to the 
proviso added by the Allahabad High 
Court to Rule 18 of Order 9. That proviso 
has now been incorporated in the Rule by 
mee P. C. (Amendment) Act No. 104 of 


_ 15. Learned counsel then contended 
that. the period for filing of an appeal 
sramit a.decree or for that matter an ap- 
plication for setting aside an ex parte de- 
cree would only commence from the date 
of the kaouled of the order. Learned 
counsel referred to two decisions of the 
Supreme Court: Harish Chandra Raj Singh 
v. Deputy Land Acquisition Officer (AIR 
1961 SC 1500) and State of Punjab v. Mst, 
Qaisar Jehan Begum (AIR 1963 SC 1604). 
The word “from the date cf such order” 
was explained in-the above. decisions... In 
both the cases-the Court was interpreting 
the words “the date of tke Collectors 
award” under Section 18 (2) (b) of the 
Land Acquisition Act, 1894. It was held: 
“Where the rights of a person are affect- 
ed by any order and limitation is ‘prescrib- 
ed for the enforcement of the remedy by 
the person aggrieved against the said 
order by reference to the naking of the 
said order, the making of the order must 
mean either actual or constructive com- 


munication of the said order to the party 


concerned.” 


16. Learned -counsel referred to the 
case of Vinod Chandra Dubey v. IX Addi- 
tional. District -and Sessions Judge, Allaha- 
bad -(1978 All LJ a ‘where a learned 
single Judge construed: the words “from 
the date: of such order” to be the date of 
actual and constructive knowledge of the 
party affected by such order. There. can 

e no dispute in regard to this proposition 
of law. The point is if the party had con- 
structive knowledge, then -in that case the 
order need not be communicated at all. In 
jthe present case, the service of the ‘origi- 
nal notice was by refusal. The evidence 
was ‘that it was-actually tendered but re- 
fused. The. husband had examined a wit- 
ness before whom the notice was tendered. 
The court below has not considered this 
evidence. Consequently, it cannot be said 
that the wife had no knowledge -or could 
not have any knowledge if necessary dilig- 
ence had been exercised. The very fact 
that the wife was. living apart from the 
husband is indicative of the fact that there 
were serious differences between them. It 
seems more in consonance with the case 
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taken by the husband that only after he, - 
had remarried that the. proceedings had 
been started to harass him.. It, therefore, 
appears to me that ‘the wife had construc- 
tive knowledge of the earlier divorce .pro- 
ceedings. Consequently, it must be held 
that the proviso to Rule 18 of Order 9 of 
the Code came into play, and the mere ir- 
regularity in the service -of the summons 
would not be a ground for the setting 
aside of the ex parte decree. 

17. Learned counsel for the opposite 
party also argued that the findings of fact 
cannot be . interfered with in revision 
under Section 115 of the Code. This is 
correct, but if a finding of fact is based on 
non-consideration of .material evidence, 
there is material irregularity: in exercise of 
jurisdiction. Such a finding of fact arrived 
at by the court below can always be inter. 
fered with. 

15. In the case of Ram Dhani v. Pur- 
shottam Lal Srivastava (1976 All WC 354): - 
(1976 All LJ 676) cited by.the learned 
counsel for the opposite party ‘the facts 
were entirely different. In that case, the 
application for setting. aside the ex parte 

ecree was not served with the summons 
of the suit, but notice was served on his 
counsel, who accepted the same. It was 
held to amount to a sufficient service on 
the -decree-holder. The question whether 
notice was served or not would be a ques- 
tion of fact depending upon the circum- 
stance of each case. . The question whe- 
ther there was constructive : knowledge ot 
the suit ‘or not would.again depend on 
evidence.and circumstance emanating from 
the facts of the-case, buf where‘'the court 
does not consider the material evidence, 
the finding is- vitiated by an irregularity 
in exercise of jurisdiction. . - > 


19. The last contention of the ‘learned 
counsel for the opposite party is.that after 
the order of the court below was set aside 
and the application for setting aside an ex 
parte decree was dismissed, (sic) it would 
be condemning the wife without being 
heard. In my opinion, this is not correct. 
Once it is held that she had constructive 
knowledge of the divorce proceedings, she 


had to act promptly to take recourse to 


the remedy provided under the law. Since 
she did not avail of that remedy, she is in 
the sad state of affairs today. The time for 
filing an appeal had expired and the hus- 
band had waited for nearly 34 months be- 
fore he contracted the second marriage- 
Even the application for setting aside the 
ex parte decree was made after the second 
marriage had been. solemnized.. That 
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marriage could not be said'to be invalid. 
The interest of a third party has interven- 
ed.: :In these circumstances, it will not be 
proper nor _ justified to uphold the order 
jpassed- by the.court below. © «=: 
. 20.° For the reasons indicated above; 
-the order of the court below suffers from 
material irregularity in exercise of juris- 
‘diction and cannot, therefore, be. sustaia- 
‘ed. It is accordingly set aside. The Revi- 
sion succeeds and is allowed. The order 
of the court below is set aside. Parties are, 
however, directed to bear their own costs. 
f ' Revision allowed. 


AIR 1980 ALLAHABAD 342: 
= AMITAV BANERJI, J. 

Syed Farzand Ali, eae v. Nasir 
Beg and others, Respondents. 

Second Appeal No. 2923 of 1972, D/- 
28-2-1980. 

(A) Specific Relief Act (1963), S. 38 — 
Permanent injunction — Group of Muslim 
prevented by other Muslims from loudly 
uttering “Aameen” in mosque — Injunc- 
tion against such prevention is valid. 

A Musalman is entitled to enter a mos- 
que dedicated to God and in the prayers 
utter the word: “Aameen“ loudly but not 
with a mala. fde intention to disturb the 
‘peace . of the congregation. Therefore 
when permanent injunction is grant 
against ‘a group of.Muslims who had pre- 
vented another group- from uttering the 
‘word “Aameen” in the mosque, the grant 
is legal. (1885) ILR 7 All 461 (FB), et 
ILR 12 All 494 (FB) and (1891) ILR 18 : 


419 (FB), Followed. (Para 


(B) Civil P. C. (1908), S. 9 — Jurisdiction ` 


of court — Suit for permanent injunction 
— Relief claimed by Muslims from being 
prevented: in uttering “Aameen” loudly in 
mosque after prayers — Civil Court has 
jurisdiction.- (1890). ILR 12 All 494 (FB), 
Foll. i _ (Para 8) 
Cases . Referred: Chronological Paras 
1891) ILR 18 All 419 (FB) - 6 
1890) ILR 12 All 494 (FB): ` 5, 6, 8 
1885) ILR 7 All 461 (FB) . 4 

Mohd. Yaqub Siddiqi, G.K. Arora, Ira- 
mul Haque and Mohd. Morish, for Ap- 
ellant; G. N. Sharma, J. C. Gupta and 
Pacumlag Sahai, for Respondents. ` 

JUDGMENT :— This is a second ap- 
peal by one of the defendants in the suit. | 

2. The plaintiffs Nasir Beg, . Mirza 
Basir Beg, and Nanney Khan instituted a 
suit for perpetual injunction to restrain the 


DX/FX/B839/80/JRM 


Syed Farzand Ali v.- Nasir Beg- 


ALR. 


defendants and other Muslims of: the city 
of Mathura who do not belong to’ Ahele: 
Hadis sect from interfering with the rights: 
of the plaintiffs. in offering - Namaz by 
reciting the word ‘Aameen’ loudly, after 
the recital of Alhumd by the Imam during, 
the-prayer in Shabina “Masjid or’ in any. 
other mosque in the district of Mathura. 
The suit was filed in a. representative 
capacity under Order I, Rule 8 C. P. C.: 
The suit was: decreed: with costs: against 
the contesting defendants and other Mus- 


_lims belonging to Hanafi sect. An appeal: 


was filed by the defendants 1, 2, 4.and 5. 
The lower Appellate Court was of the opi- 
nion that the appeal was’ liable to: be dis- 
missed except that the decree should be 
modified only to the extent that - the de- 
fendants and other Mohammadans of the 
Hanafi sect should be restrained from ob- 
structing’ the plaintiffs from offering 
‘Namaz and reciting the word . ‘Aameen 
loudly in Shabina Masjid and in any other 
mosque in the district of Mathura where 
the plaintiffs could offer the ‘Namaz by 
virtue of their being Mohammadans. 

.8. In this appeal Mr. Mohd.. Yaqub 
Siddiqi contended that the suit filed by the 
plaintiffs was not maintainable and the 
approach of the lower Appellate Court was 
erroneous. He further. contended that the 
court below erred in granting the relief of 
permanent injunction against the defend- 
ants not only for Shabina mosque bet 
hundreds of mosques in Mathura district 
in respect of which there is no relief. He 
further contended that on the question 
whether the plaintiffs. have'a right of ut- 
tering the word “Aameen’ loudly was con- 
trary to the religious precepts. and would 
amount to .an ‘interference with their 


` right of offering ‘Namaz’ or saying their 


prayers in the mosque. Learned counsel in 


ipport of his contention urged that the 
Hadis spelt out the practice which had. 
been practised .by the’ Musalmans and 


which found favour with the authors of 
acknowledged . Islamic: religious books. I 
have heard Mr. Janardan Sahai learned 
counsel for the plaintiff-respondents who 
cited three decisions of the Full Benches 
of -this ..Court where. the opinion of 
Mahmood, J. was'relied upon. 

: 4, The point in. controversey. is not 
complicated. The point is whether the 
ee had a right of saying “Aameen’ 
oudly at the end of the Namaz at the 
mosque after the recital of Alhumd by the 
Imam. The: plaintiffs appear to be mem- 
bers of the Shia sect. They claimed that 
they had a right to say, loudly the word 
‘Aameen’ ‘after ‘the conclusion of the 
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‘Namaz’ and the recital of the - prayer by 
the Imam. The defendants are. alleged to 
have interfered with the rights of -tha 
plaintiffs in loudly. utterin 
‘Aameen’ after the recital. of the’ prayer 
by the Imam. The plaintiffs . claim to bə 


the members of the Ahele-Hadis ' sect. 


This sect believes in following the Hadis 
namely the precepts laid .down in the boox 
of Hadis. The Hadis: disentitle ` anyons. 
to utter loudly the word ‘Aameen’ after 
the recital of the prayer in the mosque. 


The question whether. anybody has 
such a right or not is no longer in tha 
realm of controversy. The point was rais- 
ed as early as 1882, nearly a hundred years 
ago before a Bench of five Judges of this 
Court in the case of Queen Empress. v. 
Ramzan ( (1885) ILR 7 All 461). That was 
a case where Ramzan was bzing prosecut- 
ed for certain acts and. conduct on hë 
part which amounted to disturbance of a 
religious gathering. The Full Bench order- 
ed the case to be retried by the Magis- 
trate keeping in view certain directions 
issued by the Full Bench. Mahmood, }. 
wrote a dissenting judgment where hs 
Lordship oalde the question whe- 
thed the utterance’ of the word , ‘Aameer’ 
aloud in the “mosque Gang the prayers, 
was permissible. His Lordship took th2 


view that Ramzan'in uttering the word ` 


‘Aameen’ aloud was strictly within hs 
ee rights. The relevant portion of the 
judgment is in these words, . l 


“A mosque once so consecrated cannot 
in any case revert to the founder, and 
every Mohammedan has the legal right to 
enter it, and perform devotions according 
to his own tenets so long as the form of 
worship is in. accord with the’ “recognised 
rules of Mohammadan Ecclesiastical law. 
The, defendants therefore were fully justi- 
fied by law in rarity Wag mosque im 
question and in joining the congregation, 
and they were strictly. within their “legal 
rights, according to the orthodox rule ‘of 
the Mohammadan Ecclesiastical Law, im 
saying the word ‘Amin’. aloud.” . & 

5. The matter'came up for considera- 
tion again: ‘before a ` Bench of. this 
Court in the case of Ataullah -v.. Azim 
Ullah ( (1890) ILR 12 All: 494). The ques- 
tion of saying ‘Aameen’ aloud. was ` again 
the subject-matter of consideration. by the 
Full Bench. Chief. Justice Edge observed 
that a ‘mosque is’ a place where: - 
Mcohammadans are entitled to go and per. 
form their devotions as of right, a ing 
to their conscience. He alsc held that he 


had no doubt “that a Mohammadan would — 
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the word: 
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bring. himself within-the grasp :of the Cri- . 
minal:Law who, ‘not in the bona fide per-. 
formance of his devotions but mala fide“ 
for, purposes of ‘disturbing others, engaged 
in their devotions, makes any demonstra-: 
tion, oral. or: otherwise, in a mosque and 
disturbance ‘is: the result.?, In. this-case also 
Mahamood, J. observed:. “As to the ques- 
tion. of. pronouncing the word ‘Aameen’ 1 
hold that ‘the word ‘Aameen’ must be said 


- at the end of the prayer ending with Sure- 


i-Fateha. I hold also that this should be 
pronounced. I hold also that there is a 
difference of the exact note in which it 
should be pronounced and I hold that 
there is no authority to say at what note 
of the vocal octave ‘the ‘voice should 
emanate, There are some who think that 
the speaking of the word ‘Aameen”’ aloud 
is required by devotion and feeling and is 
necessary for their- prayers. I hold, there- 
fore, that there.is no authority. in the 
Mohammadan Ecclesiastical Law to limit 
the tone of voice in which the word 
‘Aameen’ is to be pronounced; that so long 
as the plaintiffs .appellants are Muham- 
madans, as we have found they are, so 
long they are entitled to enter the mosque 
and perform the worship and say the word 
‘Aameen” without anything to restrain 
their tone or note of the octave. But if the 
pronouncement ‘of the word ‘Aameen’ re- 
sults’ in’ the disturbance of peace, that of 
course will have to be dealt with under 
the Criminal Law.” ` , 

6., ‘The matter again came up for con- 
sideration before another Full Bench in 
the case of Jangu v. Ahmad Ullah ( (1891) 
ILR 18 All 419). This proceeding also 
arose from a criminal proceeding. Chief 
pr Edge reiterated his views which 

e had taken in the case of Ataullah v. 
Azimullah - (supra). Mahmood,- J. also 
reiterated- his views this time.. illustrating 
his judgment with quotations from the 
text of Islamic Law. : 


7. In view of the - above there is now 
no doubt about the settled law. The point 
has been settled that a Musalman is entitl- 
ed to enter a mosque which*is dedicated 
to God and is also entitled to join in the 

ayers and utter the. word ‘Aameen’ 
oudly but not ‘with the ‘aim or mala fide 
intention to disturb the peace of the con- 
gregation. In the present. case the finding 
is that the defendants were restraining the 
plaintiffs from uttering the word ‘Aameen’ 
aloud at the end of their prayers in the 
mosque in question. This finding is a find- 
ing of fact. The court below was, there- 
fore, justified in. decreeing the suit. for 
permanent injunction restraining the de- 


i 
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fendants. I find no illegality in the judg- 
ment and decree of the court below in this 
respect. 

8. The contention that the suit did not 


lie in civil court has also been negatived 
in the Full Bench Division of this Court 


reported in Ataullah v. Azimullah (1885) 


ILR 12 All 494) (supra).. The court has 
jurisdiction. It is, therefore, seen that 
there is a go ood authority of this Court that 
ue word “Aameen’ could be uttered loud- 
at the end of the prayer but without 
bing the others. I, therefore, find no 
merits in this appeal. 


9. For the reasons given above the 
appeal fails and is.dismissed’ but in the 


circumstances of the case there will be no’ 


order as to costs. - 
' Appeal dismissed. 
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Ram Narain Pathak, Appellant v. 
Smt. Urmila Devi, Respondent. 
F. :A. F. O, No. 498 of 1976, D/- 26-2- 
1980.* 


Hindu Marriage Act (1955), Ss. 24, 25, 
26, 28 (as amended in 1976) — Order 
under S. 24 granting temporary alimony 
— Order is not ‘appealable under S. 28 
— Appeal is ‘proceeding’ within mean- 
ing of S. 39 of Marriage Laws (Ameni- 
ment) Act, 1976 and hence appeal 
would not lie although proceedings 
under S. 24 had started ‘before S. 28 
was amended — Distinction . between 
Ss. 24, 25 and 26, pointed out. (Marri- 
age Laws (Ameniiment) Act ° 

S. 39)... 


“Section 24 is a provision. tot -tempo 
rary alimony and: does not entitle a 
Court to pass a’ decree and a decision 
given under S. 24 has been described 
as an order.. Similar ‘phraseology has 
been used in the language given in 
Ss. 25 and 26. There is, however, a 
‘difference between - S. 24 and Ss. 25 
and 26. An order .passed under S. 24 
is of-a temporary.nature and binds the 
parties so long as:.the matter is penj- 
ing at the trial. Section 25: provides for 
permanent alimony and. maintenanre 
whereas S. 26 deals with custody `, of 
children. The Parliament -having 


“Against judgment and decree of A. B. 
. Hagela, Judge, Sm, C. C., oe 30-8- 
1976, 
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Ram Narain v. Urmila Devi 


(1975), 


, self and two daughters and two 
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thought that orders provided for. in 
Ss. 25 and 26 were of a more serious - 
nature than that contemplated by S. 24, 
conferred rights of appeal against 
orders passed under them. It did not 
make any provision of appeal against . 
an order passed under S. 24. 
(Para 7) 
‘Section 39 of the Marriage Laws 
(Amendment) Act, 1976, clearly pro- 
vides that the amendments made shall 
apply “to all pending proceedings 
under the relevant Acts.” The word 
“proceeding” does not have a fixed 
connotation with a definite . meaning 
attached to it. The ambit of ` the 
meaning of ‘this phrase will be ‘govern- _ 
ed by the context. The word “proceed- ' 
ing” ordinarily -relates to forms of’ law, 
to the modes in which judicial trans- 
actions are conducted. The word “pro- 
ceeding” in a general sense means’ “the 
form and manner of - conducting judi 
cial business before a Court of judicial 
Officer”, It can include within itself 


. suit, appeal and second appeal. In the 


context, the . word “proceeding” would 
include the appeal’ as -well, particular- 
ly wheri for the- “proceéding”, _the’ word 
“suit” has” already. been written. The 
intention of the. Parliament appears to 
be that even the appeals pending on 
the date of enforcement ‘of the Act, 
should” be decided in accordance with 
the amended: law. (Para 12) 
Cases Referred: Chronological > Paras 


AIR 1977 Madh Pra 271 E 11 
AIR 1969 AJI 601: 1968 All LJ 676 6 
ATR 1957 ‘SC 540. s 8 

JUDGMENT: — This is. an appeal. 
under S. 28. of, B Hindu ` Marriage 
Act, .1955, against order .of ` the. 
Judge; ‘Small Cause ‘ Count allowing an 
application of the "respondent ” moved 
under S. 24 of the said Act granting 
Rs, .200/- per. month as maintenance 
allowance and Rs. 500/- “towards, the 
litigation . expenses, ; 


2. In a suit brought by the eevee 
lant under S. 18-of the Hindu’ Marri- 
age Act for divorce against the respons 
dent, the latter moved an application 
for grant of pendente lite maintenance 
and litigation: expenses. She claimed 
that she was unable to maintain her- 
sons 
born to her. from the appellant. with 
the income of Rs. 150/- which she was 
getting from a ration shop. She alleg- 
ed that she required Rs. 1,000/- per. 
month towards the expenses ‘of. the 
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family and, as such, the said. amount’ 
be awarded to her’ as maintenance. 

' 3. The application was contested by 

the appellant. He asserted that as the 

respondent had independent income, 

she had no right to claim maintenance, 
4. Before the Judge, Small Causes, 

the parties filed affidavits in support of 


their respective cases. The learned 
Judge, Small Causes held that ~ the 
monthly income of the respondent 


was Rs. 150/- per month, but as she 
could not meet her expenses out of the 
said monthly income and the indepen- 
dent income was not sufficient for her 
support and to meet the expenses of 


the litigation, he awarded Rs. 200/~ as . 


pendente lité maintenance per month 


and Rs. 500/- towards litigation ex- 
penses. 4 he de 
5. Being aggrieved, the appellant 


filed the present appeal on 13-10-1976. 

6 The first question. that needs 
determination in this: appeal is about 
its maintainability. Section 28, as stood 
‘originally, provided that‘ all decrees and 
orders made by the Court in any pro- 
ceeding may be appealed from under 
any law for the time being in - force: 
The question that was raised was whe- 
ther an order. passed under S. 24 of 
the Hindu Marriage Act granting tem- 
porary alimony was 
S. 28. A Division Bench of this Court 
in Smt. Sarla Devi v, Balwan Singh 
(1968 All LJ 676): (AIR 1969 All 601), 
held, that an appeal lay ‘under S. 28 
of the Hindu Marriage Act against an 
order passed under S. 24 of.the said 
Act. The view takén was that the 
words: “may - be appealed from under 
any law for the time being in force” 
were wide enough to include an order 
passed under S.- 24 of the Hindu 
Marriage Act. 


T. After the aforesaid decision had 
been given in the said case, the Hindu 
Marriage Act was amended by Marri- 
age Laws (Amendment) Act, 1976 (Act 
68 of 1976), By this Amending ` Act, 
drastic amendments were made by the 
Parliament in pursuance of the ‘59th 
Report of the Law Ccmmission. After 
amendment, S. 28 was divided into 
_ four sub-sections. Sub-sec. (1) of S. 28 
provides for appeals: against decrees, 
whereas sub-s. (2) of S. 28 gives a 
right of appeal against orders made by 
the Court in any proceedings under 
Ss. 25 and 26 of the said Act. Sub- 
sec, (3) provides that there would be 
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appealable under . 


_by making an express 
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no appeal under the said-Act ‘on the 
subject of costs. The Parliament did 
not make any provision for an appeal 
against an order made under S. 24 of 
the Hindu Marriage Act. Sub-sec. (1), 
as already stated above, confers right 
of appeal from decrees. A cursory re- © 
view of Ss, 9, 10, 11, 12 and 13 would 
indicate that the Courts have been au- 
thorised to pass decrees under these 
sections. Section 24, however, is a pro- 
vision for temporary alimony and does|. 
not entitle a Court to pass’ a decree 
and a decision given under S. 24 has 
been described as an order, Similar 
phraseology has been used in the 
language given.in Ss, 25 and 26. There 
is, however, a difference between S. 24 
and Ss.-25 and 26. An order passed 
under S. 24 is.of a temporary nature 
and binds the .parties so long as the 
matter is pending at the trial. Sec- 
tion 25 provides for permanent alimony 
and maintenance whereas -S. 26 deals 
with custody of children, The Parlia- 
ment having thought that orders pro- 
vided for in Ss. 25 and 26 were of a 
more serious nature than that. con- 
templated -by S. 24, conferred ‘rights of 


appeal against orders passed under 
them. It did not make any provision 
of appeal against an order ‘passed 


under S. 24 of the Act. 


8. The next question that now arises 
for decision is whether the amendment 
made in S. 28 has to be given retro- 
spective effect, It is the settled rule of 
interpretation that a right of appeal 
is a substantive and vested right, It 
accrues to a litigant on the date of 
institution -of a suit. But, it is equally 
settled that the legislature has the 
power to take away ‘the vested right 
provision oF 
necessary intendment regarding the 
same. In Garikapati Veeraya v. Sub- 
biah Choudhry (AIR 1957 SC 540 at 
p. 553), the Supreme Court, has laid 
down that the presumption is that a 
right of appeal conferred is not affect- 
ed by subsequent change in law unless 
a contrary. intention is expressed by 
the legislature. 


“9. In the instant case, the- legisla- 

ture has made a specific provision in 
S. 39 of Act 68 of 1976 providing that 
all petitions and proceedings pending 
in the Court would be decided in ac- 
cordance with the law as amended by 
this Act: Section 39 (1) (i) is the rele- 
vant provision which applies to ‘the 
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present case. 
is a petition or proceeding under the 
Hindu Marriage Act, then so far. as. 
may be, asif it had been originally 
instituted therein under...the- Hindu: 
Marriage Act, as amended by this- 
Act. It would, therefore, appear. that 
the right. to. file an appeal had been 
clearly taken. away. by the Parliament. 
The’ amendment . thus made in S. ::28: 
applied > to the... pending proceedings. 
under ` S. 24. Consequently, an” appeal 
would not lie as against an order made 
under S. 24, although the.. said : pro- 
‘ceeding had started before S. 28 hed 
been amended, - 


10. One of: the oliiecks in ‘the | State: 
ment of Objects and Reasons was to 
avoid multiplicity of proceedings and 
consequent delay in the disposal of 
cases, It has, therefore, been ‘clearly 
provided ‘that the amendments made 
shall apply” “to all pending proceedings 
under the relevant Acts”. As a result 
of the amendment made in S. 28, the 
appeal filed by ‘the appellant was not 
competent. 


11. In. Radkeyihyam “Gupta: eS 
Laxmi Bai. (AIR. 1977 Madh Pra’. 271), 
a similar controversy came up for deci- 
sion before a Division.. Bench of. that 
Court, The Court held that S. 28 as sub- 
stituted by the Amending Act did not 
provide for any appeal: against the 
orders passed. under S. 24, and that 
S. 39 of the Amending Act -required a 
pending proceeding to be dealt with 
and decided as if it had been institut- 
ed under the Hindu Marriage. Act as 
amended by the Amending -Act. Conse- 
quently, the proceedings under S. -24, 


which had been filed prior to the’ 


Amending Act, are to. be treated as 
instituted under the Son AERE 
Act, as amended, 


12. The question - now is. about ‘the 
meaning of ¿the word ` “proceeding” 
given in S.. 39 (1). The . word “pro- 
ceeding” does not have a fixed conno- 
tation with a definite meaning.. attached 
to it. The ambit of the meaning of this 
phrase will be governed by the context. 
The word “proceeding” ordinarily re- 
lates to forms of law, to the''modes‘ in 
which -judicial transactions are conducte 
ed: The word “proceeding” in-a ‘general 
sense means: “the: form and manner of 
conducting. judicial business. béfore & 
Court .of judicial officer”, . (Black’s Law 
Dictionary, page 1368)..- It. can include 
within itself - suit, appeal - and ~— second 
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appeal.. In the. context, the word “pro~ 
ceeding” would include the appeal . as 
well, particularly. when for the ‘“pro- 
ceeding”, the words “suit” has already 
been written. |The intention of. the 
Parliament appears to, be that even 
the appeals pending on the date of 
enforcement of ‘the . Act,. should be 
decided in accordance, with the amend- 
ed law. a 


13. In -Craies on. Statute’ aw 
Edition, at page 389, it is said that: 

“Perhaps no. rule of construction ‘is 
more firmly established than this that 
a. retrospective’ operation is not to be 


th 


. given to. a statute so‘‘as to impair ` an 


existing right _ _or obligation otherwise 
than as regards matters of procedure, 
unless that effect cannot be avoided 
without doing violence to the language 
of .the enactment.” 

<14. : In“ the instant case; . the language 
of the Amending: Act is clear. and 
leads to an irresistible conclusion that 
the amendments: made in S. -28 Bave 


l = be. given retrospective effect. -. 


15. H is true that S. 39. ance not 
use:.the word: “appeal”. But, that would 
not affect’ the: interpretation- placed on 
S. 39 by. me.. The word- “proceeding”. 
has: been used in: a. wide ` sense”: and 
would cover even an | appeal. : 


16. Gonel for the ‘appellant, PR 
ever, argued” this case as'a. revision: 


‘In my opinion,. since the impugned 


order does not suffer from any juris- 
dicitonal error, the same is not liable 
to’ be ‘set aside. The Court’ below con- 
sidered ‘the evidence of the parties and 
found that the respondent was unable 
to maintain herself: from the income 
which she was getting. She had. to 
maintain herself and four children born 
from the appellant. That being so, the 
order. of the Court ‘below fixing 
Rs. 200/-' as pendente' lite maintenance 
allowance cannot be said to be. one 
requiring | interference. In my view, 
the present is a fit case to give a 
direction to the -trial Court to decide 
the suit at an early” date. f 


` 17. For ëse reasons, the. appeal 
fails and is ; aislased No. order as to. 


costs, - 
te Appeal dismissed. 
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N. D. OJHA, J. - | 

_ Abhinandan Kumar- Jain; Petitioner: 

v. ' 4th Addl. District Judge and. an- 
other, Respondents. 

Civil Mise. Writ Pein. No. 16230" of 
1979, _D/- 2-4-1980. 


(A) Civil P. C. (1908), 0. 15, R. 5 (as 
substituted by U. P. Art 57 of 1976) — 
Suit for ejectment ‘of tenant ` after 
terminating ._ tenancy — Suit ‘pending 
when R. 5 came into force — Effect of 
substituted R. 5. 


. Order 15, R. 5 as substituted by U.P. 
Act 57 of 1976 did not confer any .sub- 
stantive right on tenant, It only. placed 
him under an obligation in a suit of 
the nature specified in the rule, inter 
alia, to regularly depasit monthly rent 
due and on. his failure to do so he was 
to suffer the liability of. having. his 
defence struck off. This was purely a 
matter regulating procedure in regard 
to maintainability of defence. The said 
rule does not in any way affect right 
‘of landlord in any adverse. manner. 
-Indeed it purports: tc safeguard his 
‘right more effectively to -have tenant’s 
‘defence struck off for non-compliance 
of R. 5. (Para .3) 

‘Landlord filed suit for ejectment 
“after determining the tenancy” by serv- 
ing a notice under S. 106,'T. P, Act. 
During the’ pendency of suit R. 5 in 
O.'15, Civil P. C. was ‘substituted’ by 
‘U. P. Act 57 of 1976. As the tenant 
had not deposited monthly rent regu- 
‘larly within - time, ‘as required by the 
“said rule, ‘landlord filed an application 
‘for striking off defence of tenant. 


Held: Such monthly. rent which be- 
-came due after the commencement of 
U. P. Act 57 of 1976 had to be. deposit- 
‘ed by the tenant-in accordance with 
R..5 within a week of its becoming 
due and in case of:failure in making 
such: deposit, -his defence was to . be 
struck off unless . default was condoned 
by the Court on representation made 
by defendant within 10 ‘Gave of rent 
becoming due. . - (Para 3) 


(B) Civil P. C. (1908), O. 15; R. 5 (as 
substituted by U. P, Act 57 of 1976) — 
U. P. Urban Buildings (Regulation of 
Letting, Rent and Eviction) Act- (13 of 
1972), S. 20 — Suit for eviction of 
tenant under S.-20' — - Applicability of 
©. 15, R. 5: — Ascertainment. 


EX/FX/C583/80/V55 


Abhinandan Kumar. Jain. v: 


4th Addl. .District.. Judge ` All, 347 


For making an application for release 
of accommodation under S.-21 uf . the 
Act, determination. of tenancy is oe 
needed, But, sub-ss. (1) and. (2) ' 

S. 20 read together make it clear S 


.a suit for eviction: of tenant cannot be 


filed unless (a) the tenancy has “been 
determined and (b) any of, the ‘grounds 
mentioned in, sub-s. (2) is available, In 
order to find out whether O. 15, R. 5, 
Civil P. c. is applicable or not, what 
is “necessary ‘to find out. is. as to whe- 
ther the suit.has actually been filed 
after determiziation of lease and for 
this purpose, -it is the allegation . made 


in the plaint which -alone would be 
relevant. As the allegation in the 
plaint,. in the instant case, that the 


suit had been filed after determination 
of tenancy . was not disputed, it could 
not be.conterided by the defendant 
that O. 15, R. 5 was not’ applicable. 


. (Paras 5, 6) 
Cases Referred: Chronological Paras 
AIR. 1979 SC 1745 4,5 


. Ravi Kiran Jain, for Petitioner; A. B. 
Saran,’ for Respondents. 

ORDER: — Respondent No. 2, who 
is the landlord ‘of an accommodation, 
instituted a suit for ejectment of the 
petitioner, who was occupying the said 


. accommodation as-a tenant after deter- 


Mining his tenancy by serving . upon 
him a notice under S. 106 of the T. P. 
Act. On 27th April, 1977 an application 
was made by respondent No, 2 for 
striking off the defence of the peti- 
tioner on the ground that. he had com- 
mitted breach of O. 15, R. 5, C. P. C. 
inasmuch as..he had not deposited the 
monthly rent regularly within the time 
prescribed by the said rule. The appli- 
‘cation was dismissed by the Judge, 
Small Causes, in whose Court the suit 
was pending on the ground that after 
the new amendment of the C. P. C. 
the provisions of O. 15, R. 5, C. P. C. 
“stand no more”. On. this view the 
Judge, Small Causes, .did not go into 
the merits of the application made by 
respondent’ No. 2. Aggrieved by | that 
order, respondent No. 2, preferred a 
revision before the District Judge 
which was. allowed -by the IVth Addi- 
tional District Judge, Bijnor, on. 7th 


May, 1979, on the finding . that the 
petitioner had committed a default 
inasmuch as he did not deposit the 


monthly. rent regularly within the time 
prescribed by O. 15, R.5, C.P.C. 
He directed the defence of the peti- 
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. tioner to be struck off. -It ‘is. this 
order of respondent No. 1 which is 


sought to be quashed in the present. 


writ petition. 


‘2. The U, P. Civil Laws (Reforms 
and Amendment) Act, 1976  (herein- 
after. referred to as -U. P, Act No, 57 
of 1976) came into force on ist Jan., 
1977. By S. 7 of this Act R. 5 of O, 15, 
C. P. C. was substituted... In ` pursu- 
ance of the substituted, R. 5 the defen~ 
dant in a suit filed by his lessor after 
the determination of thè lease for ‘his 
eviction and for recovery “of rent or 
compensation for use and occupation 
was, inter alia, required that “he shall 
throughout the continuation of the suit 
regularly deposit the monthly amount 
due within a week from the date of 
its accrual” failing ‘which “the Court 
may subject to the provisions of sub= 
rule (2) strike off his defence.” Sub- 
rule (2) contemplates that before mak- 
ing an order for striking off defence, 
the Court may consider any represen- 
tation made by the defendant in. that 
behalf provided ` such | representation 
in the case of deposit of the monthly, 
rent is made within 10 days of‘ the 
expiry of the week referred to in® sub- 
sec. (1). In the instant case; even 


the plea raised by respondent No. 2 | 


that the petitioner had not deposited 
the monthly rent regularly: for the 
period before ‘the’ amendment of R. 5 
of `O: 15, Civil P. C. also,'- is exclud- 
ed from consideration," it is apparent 
from a perusal’ of the impugned order 
passed by respondent No. 1 that ‘the 
rent accruing due on various months 
“even after ‘the commencement ‘of U.P. 
Act No. 57 of 1976 was not deposited 
within a week of its becoming due. It 
is also apparent from ` the- said order 
that no representation was made’ in’ this 
behalf -by the petitioner within’ 10 days 
of such rent becoming - due’ as contem= 
plated by sub-r. (2) of 0O.-15,~:R.- 5, 
C. P. C. as substituted, by U. P. -Act 
No. 57 of- 1976.. It - has not: been 
seriously disputed by counsel ‘for the 
pétitioner that if O. 15, R. 5, C.P.C. 
as substituted by U. P. Act No, 57° ‘of 
1976 was applicable the- petitioner 
cannot be said to ‘have complied with 
the requirement of that rule on the 
findings recorded by respondent No, 1. 
What has, however, been urged ‘by him 
is that since the suit had been ‘insti- 
tuted prior to the commencement of 
U. P. Act No. 57: of 1976.. the provi- 
. sions of O. 15, R. 5, C. P. C. as they 
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stood ‘before the commencement of. ' 
U. P. Act No. 57 of 1976, could alone 

be applied to the facts of the instant 

case, even in the matter of making the 

regular deposit of the .monthly rent 

during the continuance of the suit and 

that respondent ‘No. 1 has committed 

an error in applying the amended pro~ 

visions in this behalf. 


2-A, Having heard counsel for the 


petitioner at some length, I. find it 
difficult to accept this submission, . 
3. Counsel for the petitioner, ` ” while 


elaborating his submission, urged.: that 


the provisions contained in the’ un- 
amended R. 5 of 0.15, C. P.C. did 
not pertain to. procedure alone, but 


also conferred substantive rights on 
the petitioner and as such in the 
absence of any express or implied pro- 
vision che ‘substituted: rule could not 
be applied to a pending suit.- To’ me 
it appeers that the said R. 5 of O. 15, 
C. P. C.. did not:confer any. substantive 
right on the petitioner. On: the’ other 
hand, it only placed him under an 
obligation in a suit of the nature refer- 
‘red to in the said: rule,. inter alia, ‘to 
regularly deposit. the monthly amount 
-due anc on his failure to do so he was 
to suffer. the liability of having. his 
defence struck off. This was purely a 
matter regulating. ‘the procedure in 
regard to . the maintainability of. the 
defence in.a suit of the nature referred 
to in tae said. rule. If at all any ele- 


_ ment of right is to be culled out from 


the said rule it may be..said, that on 
the tenants failure ; to... comply with 
the requirements ‘of. O. 15, R. 5,. C.P.C. 
the landlord had a right to have the 
defence of the’. tenant struck. off. 
Order 15, R.“5;7 C. P C. as has been 
substituted by U.. Py Act ‘No, -..57° of 
1976, does not‘in any way affect - that 
right -o2' the landlord’ in any adverse 
manner. Indeed it purports: to safeguard 
that right more effectively.” It would 
further be seen that in the matter of 
depositing regularly the monthly rent 
due during the continuance of the suit 
the question of finding - out the ‘true 
import of the term ‘first date of hear- 
ing’: occurring in O..15, R. 5, C. P. C. 
does not arise. It.is true that under 
the: unamended rule no. time had been . 
fixed for depositing the monthly rent 
whereas:-after its amendment a week’s 
time from the date of its. becoming- 
due- has been fixed but that in my 
opinion, does not make any difference, 
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Even in the absence of a- time limit a 
reasonable time is always the: require- 
‘ ment and in 
regularly the monthly rent a week's 
time from the. date of its becoming due 
would be a reasonable time. As such 
what was otherwise necessarily implied 
in O. 15, R. 5, C. P. C. has been made 
express. It appears that notwithstand- 
ing the intention øf: the framers of 
R. 5, 0. 15, C. P. C. that in a suit of 
the nature referred to therein the 
monthly rent payable ta -the landlord 
should be deposited by the tenant 
regularly during the continuation `of 
the suit so as to safeguard“ the inter- 
est of the landlord? the said rule was 
being misused as theré was no time 
fixed in* the ‘ unamended rule for 
making such deposit. It is to obviate 
this misuse that it seems to have been 
provided in ‘the substituted R. 5 -that 
the monthly rent due has to be depo- 
sited within a week of the date of. its 
accrual. For the same reason it. was 
also provided that a representation: in 
this behalf is to be considered only if 
it is made within ten days..of the ac- 
crual of the monthly rent: In this view 
ofthe matter Iam: of opinion that such 
monthly rent. which ‘became due . after 
the commencement of U. P. Act No, 57 
of 1976 had- to. be ‘deposited by the de- 
fendant: to a: suit of the nature refer- 
red to in. Order XV,.Rule:5 C. P. C. 
in the. manner provided for by the said 
rule. as. it stood amended by U. P. Act 
No. 57 of .1976, namely, within a week 
of its. becoming'.due and in case of fail- 
ure by the defendant in. making- such 
deposit. his. defence was .to be- struck 


Abhinandan Kumar Jain .v. 


\off unless the default was: condoned by- 


the court on a representation made . by 
the defendant within ten days of the 
rent becoming due. I accordingly find 
no substance- in the’ submission made 
by counsel for the petitioner that. re- 
spondent No, 1. committed an error in 
applying Order XV, Rule 5 C. P..C. 
as substituted by U. P) Act No. 57 of 
1976 to the facts of the instant case. 


»4, Tt. was. then urged by ‘counsel for 
the’ petitioner that Order XV,. Rule 5, 
C. P. C. applied: only .to a suit for 
eviction of a lessee. filed. after the de- 
termination of -his lease. »Relying. on 
certain observations mad2 by the Sup- 
reme Court in V. Dhanpal Chettiar v. 
Yesodai Ammal (AIR 1979 SC 1745), .it 
was urged. that it was not necessary 
for the landlord to determine the ten- 
ancy of his tenant before filing a suit 


-4th: Addl; District Judge 


the matter of. depositing . 
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for -ejectment on any of. the grounds 
mentioned in Section 20 of the U. P. 
Urban Buildings (Regulation of Letting, . 
Rent and Eviction) Act, 1972 (herein- 
after referred to as "U. P, Act XIII of 


` 1972”). As such, the present suit could 


not be. treated as a suit for eviction 
having been -filed against the petitioner 
“after the determination of his lease” 
as contemplated by Order XV, Rule5d, 
C. P. C. notwithstanding the fact that 
the suit had actually been filed after 
the determination. of the lease of the 
petitioner inasmuch as the determina- 
tion: of such lease was unnecessary. 

5. V. Dhanpal Chettiar’s case (supra) 
was not a case of a suit for 
ejectment having. been filed by the 
landlord: but a case in which an appli- 
cation had been made by him under 
Section 10 (3) (iii) of the.Tamil Nadu 
Buildings (Lease. and- Rent Control) 
Act, 1960 for eviction of the tenant on 
the ground of personal necessity. I find 
it unnecessary to consider the submis- 
sion made by -counsel :for the petitioner 
on the basis of that case that deter- 
mination of tenancy. was: not necessary 
even for filing .a suit for ejectment in- 
asmuch as in view of the’ clear langu~|— 
age of Sections 20 and. 21 of U..P. Act 
No. XIII of 1972 it is apparent that 
even though determination of tenancy 
is not necessary for making an applica- 
tion by the landlord for release of an 
accommodation “on the ground that he 
needed it for his own use under Sec- 
tion 21. of the. Act it was necessary if 
a suit for ejéctment was filed ‘on a 
ground ` ‘mentioned in Section 20 there- 
of. ‘Stib-section , _ (4) of ‘Section’ 21 pro- 
vides that an` application for release 
can be made even if tenancy has not 
been determined. Further on such an 
application being .allowed, the tenancy 
stands ` determined by: operation of law 
on the expiration of ‘a period of thirty 
days from the date of such order as 
contemplated by sub-section : (6) there- 
of. As-such::if eviction of a tenant is 
applied for under Section 21, . deter- 
mination of his tenancy. would certain- 
ly not be needed.. Sub-section .(2) of 
Section 20 of U. P.. Act) No. XIII. of 
1972, on the other’ hand, reads; 

“A suit for the eviction of a tenant 
from a building after the determination 


of his tenancy may be instituted on 


one or more of the following grounds 
namely; | 


wacecererecesesssses 


(Emphasis supplied).. 
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Sub-section (1) of Section: 20 of - this 
Act ‘inter’ alia -contemplates; mes ; 

' “Save as provided in sub-section- ©), 
no suit shall. be- ‘instituted for ‘the evir- 
tion of a tenant from a building, not- 
‘withstanding the determination of .. his 
tenancy by efflux: of time or on the 
expiration of a notice to quit or in ay 
other. manner; ame 
Sub-seetions: (1) a ()- of Section 20 
read together make. it. clear..that a suit 
for eviction of a tenant cannot be filed 
unless (1) the tenancy” -has’ been. deter 
mined and (2) any. of the grounds 
mentioned: in Sereno (2). is’ avail- 
able, 

6 Iam not inclined- to accept- the 
aforesaid submission for another ` rea- 
son. In order to find out whether 
Order XV, Rulè 5, C: P, C. -is appli- 
cable:-or not, what is, in my’ opinion, 
necessary to find :out--is as: to- whether 
the suit has actually ` been filed -after 
the determination ‘of the lease: of the 
tenant and for this purpose it ig . the 
allegation made in’ the plaint which 
alone would be relevant.: It has: -not 
been ‘disputed that-in the instant. case 
the suit had actually been instituted 


by respondent No. 2. against the peti- - 


tioner “after- The „determination of his 
lease.” 
T. No other point has been’ cee 
8. In the result, I find no merit in 
this writ petition. It is a¢cordingly dis- 
missed ‘and the ` interim order staying 
further proceedings in the suit is vacat- 
ed. In the _circumstances of. the case 
there will. “be! ‘no order as to costs: 
: ` „Petition, dísmisseg. 
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' DEOKI NANDAN, J... 
Rajpal, Appellant v. Smt. Dharama- 
: vati, Respondent. ¢ 
: First Appeal No. 42 of 1978, D/- 28-2- 
: 1980 
' Hindu Marriage Act (1955), Ss, 28 
‘and . 24 — Appeal from „order under 
S. 24 not competent. 
Appeal being a creature of a statute 
and there being no provision in S. 28, 
’ Hindu Marriage Act for an appeal from 


*Against judgment and order of Gangoo 
Ram,’ Civil J., Saharanpur, D/-. 8-12- 
1977. 


AAO 
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sent: down at once, 


A.L R. 


an: order under S. 24, such an appeal 
- would - be incompetent. ` - (Para 2) 

-H N. ey for -Appellant. r 

JUDGMENT: --— “This appeal ` is 
‘directed against an order dated 8th 
Dec., 1977 under 24 of the Hindu 
Marriage Act ‘in Matrimonial Suit 
No. 81 of 1977 of the District’ Court, 
Saharanpur. -The order ‘under appeal 
‘directs the appellant to ‘pay. Rs. '110/- 
per month as maintenance pendente lite - 
from ‘the date “of ‘the ‘application under ` 
S. 24, and Rs: 300/-' as litigation, ex- 
penses. The paytnent had to be’ “made 
within one month from the ‘date of 
the order which was 8th Dec, 1977. 

2. The appeal is on the. face of it i 
incompetent. S. 28 of the Hindu Marri- 
age .Act. reads as follows after its 


amendment _ in 1976: 


“28. Appeal _ fom and 
orders: —: : 
(1) All decrees made by the Court 
in any proceeding under this Act; shall, 
subject to the provisions of sub-s. (3), 
be appealable as. decrees of the Court 
made. in: the exercise. ‘of its . original 
civil jurisdiction; and every such appeal 
shall lie to’: the Court: to which ap- 
peals -ordinarily lie from the decisions 
of the Court given in the exercise of 

its original ‘civil. jurisdiction, 

. (2) Orders made by the Court in 
any - proceeding-.under . this Act, ‘under 
S. 25 ‘or-S. 26 shall, subject... to. the 
provisions of <sub-s. - (3), be appealable 
if they ‘are not interim orders, and 
every such appeal shall lie to the 


decrees : 


‘Court. to which appeals ordinarily lie 


‘from the dècisions of the Court ‘given 
in exercise of- sits original civil jurisdic- 
tion. - 

(3) There shall - 
this section on the 
only. 

(4) Every appeal’ under this section 
shall be preferred within a period of 
30 days from the date’ of the- decree or 
order. A 


be no appeal under 
Subject a of _ costs 


No appeal lies from an pared under 
S. 24 of the Hindu Marriage Act. , An 
appeal:is a` creature of statute, This 


appeal is accordingly dismissed. There 
will be no order. as) to -.costs as the 
respondent: was not Sa in. this 


-Court.. 


3.. Let- Mei record of this case be 


Appeal dismissed. 


” 


. mining the 
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DEOKI NANDAN, J..- 


Joginder `'Singh, ‘Appellant v. Teerath 


Mal and others, Respondents. 


Second Appeal, No, 1400 of 1976; Dé 
18-1-1979,* ` 


: Civil P. C (1908), o. 15, R. 5 (U. “P). 


— Suit. for ejectment and.. arrears . of 
rent ,— Defence. struck off — Defen- 
dant cannot. be. ; permitted to: tender, 
evidence and examine any witness on 
commission or otherwise, . 
. In a suit for- ejectment 
of rent, after the defence is struck off 


under Order 15,: Rule 5, the defendant. 


: fram cross-exa- 
. plaintiffs “witnesses ` and 
from showing that -on the basis of 
material on record the plaintiff was not 
entitled to any decree but he cannot 
be permitted to: tender any evidence 
and there can be no question of exa- 
mining any witnesses:..from his’ side 
whether on . commission. or: otherwise. 
1976 All LR 453: AIR:-1977 NOC 82, 
AIR 1976 SC 309 and AIR 1955 SC 


cannot be prevented 


425, Rel. on. 4 ; (Para 5) 
Cases . : Referred: ' " Chronological Paras 
AIR 1977 NOC 82:1976 All LR -453 

-o i . ar nee 4 
AIR 1976.SC 309 f toe 2 a 


AIR 1955 SC 425 - 
V. K. Barman; for Appellant; Ke f 
Dayal, for Respondents. - . - 


‘JUDGMENT: — This is a -defendant's 
second appeal in a suit for ejectment 
and arrears ‘of rent. 
question of law on which notice was’ 
issued to the respondents at the hear- 
ing under Order 41, Rule 11 of the 
Code of. Civil Procedure is the one 
contained in ground No.7 of the 
memorandum of appeal ‘which is to the 
effect that “the court below had no 
jurisdiction to proceed ex parte even 
though defence had been struck off.” 

2. The ‘appellant’s defence 
struck off by the trial court under 
Order 15, Rule 5 of the Code of Civil 


Procedure, : by order. dated 5th Novem-. 
ber, 1973. The operative portion of the - 


order reads as follows: 


ORDER 
41-C is hereby. allowed. : The defence 
of the defendant is hereby struck . off. 


*Against judgment 
R. K. Garg 5th Addl. 
sions J. Kanpur, D/- 14-7-1976. _ 


CW/EW/B165/79/GNB/LGC 


and decree’ 
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and arrears 


The substantial’ 


was 
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The suit shall proceed ex parte against 
the defendant. Fix 29-11-1973 for ex 
parte hearing.” ; : 
The parties had already. gone ` to trial. 
and the: plaintiffs. evidence had al~ 


- ready been recorded and: even an order. 


passed .on the 16th August, 1973 for 


the issue ofa commission :to the Dis-. 
trict ‘Judge, >- Ambala. for examination’ 
of a witness at- the .defendant’s : in-: 


stance. The defendant thereafter made 
repeated attempt to have the order 
striking off his defence recalled, These 
attempts failed, when the trial court 
took ‘up; the suit for final hearing on 


23rd April, 1975, Shri S. M. Srivastava 


Advocate was present for the plaintiff 
and Shri R. Singh Advocate for the 
defendant, Learned counsel for the 
plaintiff stated that he shall not lead 
any additional ‘evidence. The trial court 
thereupon observed that the suit is 
proceeding ex parte ‘against the defen- 
dant as the defence has‘ been struck 
off under Order 15, Rule 5 of the Code 
of Civil Procedure.” The trial court 
heard the arguments and reserved 
judgment fixing 25th April; 1975 for- 
pronouncing’ it. A -further note has. 
been added to the above orders of the’: 
trial court and it is to the effect: that 
the defendant’s evidence having been 


‘struck off, no commission need be issu- 


ed to the ‘District Judge, Ambala, as 
the defendant’s evidence is not to be 
recorded due to the - striking off of the ; 
defence. - iy 


3. On fine facts Mr. V K. Bai- 
man, learned counsel for the appellant 
contended before me. that the order 
directing the suit to proceed ex parte 
amounted toʻa : refusal. to .permit the 
defendant to- participate in the further 
hearing of the suit after striking off 
his defence; and further that his evi- . 
dence for recording which a commis- 
sion had already been ordered to be 
issued before the striking off the de- 
fence could’ not have been shut out, 
and the order recalling the commission ‘ 
was illegal. : 


4. Mr.. Barman ` relied on the “ease, 
of Raghubir v, Devendra Kumar Arora 
(1976 All LR 453: (AIR 1977 NÓC 82)), 
which followed. the principles laid 
down by. the Supreme. Court in the 
cases of Paradise Industries Corpn. v. 
K. P. Products, (AIR 1976 SC 309) and 
Sangram Singh v. Election Tribunal, 
Kotab, (AIR 1955 SC 425), The learned 
single Judge of this ‘Court ruled that. 
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“the striking off the -writtent statement 
of the defendant, simply meant that 
he was not entitled to -press ‘his 
plea and might. not even be, en- 
titled to adduce evidence but that 
could not prevent him from. cross- 
examining the plaintiff and his wit- 
ness and from showing that on 
the basis of material on the record the 
plaintiff was not entitled to any de- 
cree.” : 


5. Now, in the present 
undisputed that the defendant had the 
fullest opportunity of cross-examining 
the witnesses of the plaintiff. The 
plaintiff examined no further evidence 


after the striking -off of the defence.. 


There has been no complaint that the 
defendant was not permitted. to make 
his submissions. in the course of. argu- 
ments before the. trial court: on 23rd 
April, 1975. The only point raised was 
that he was not permitted to lead his 
evidence, for the; recording of, which 
a commission ` has already been order- 
jed to be issued. The. defendant could 
not have been- permitted to . tender 
any evidence after ,his :: defence . had 
been struck off, 


looked into on a point not pleaded ard 
there could . have been no plea left 
from the. defendant’s side when . his 
defence had been struck off and .ther2 
could. be no question.of examining any 


witness from his side whether on-.com-. 


mission or otherwise. The appeal fails 
and is dismissed with costs, 


. Appeal | dismissed. 
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K. N.. SINGH’ AND S. J. ` HYDËÉR, Id. 


Sudhir Sharma, Petitioner . v. S. T A. 
(T) and others, Respondents. | 

Civil Misc. Writ -Petn. No, 2904 of 
1979, D/- 2-7-1980. 

(A) Motor Vehicles Act (1939), 
tions. 68-F, 68-C, 2 (28-A) 
Transport Undertaking ` granted. permit 
for exclusive operation — Permit for 
larger routes which overlaps shorter 
routes for which “private - operators 
were granted temporary permits. — 
Even then S, 68-F (1-C) applies and 
private operator’s permits would cease 
to be effective. 


Where a permit for exclusive eae 
tion had’ been issued to the Stats 


GX/HX/D616/80/AMG. 


Sec- 





case itis’ 


for it is well settled: 
that. no amount of evidence can ‘be 


— State. 


vy ST. A (T) A. L Re- 


Transport Undertaking for the ` 
toute which | ovelapped 
route on . which the private . 
were operating by virtue of their 
temporary permits, the permits of pri- 
vate operators would cease to be effec- 
tive by virtue of S. .68-F (1-C). ‘The 
scheme of Chap. IV-A excludes private 
Operators from carrying on business on 
a notified’ route or routes published 
under S. 68-C ‘provided the Corpora- 
tion is plying its own vehicles under 
permits granted to it by the transport 
authorities. It. could not be said that 
since the Corporation had obtained per- 
mits on the longer .routes and not for 


the shorter 


the shorter routes as mentioned in tha 


-notification published . under- .S. 68-C, 
the provisions of S. 68-F (1-C) are not 
attracted. If the State Transport Under- 
taking- has obtained permit for the lon- 


. ger routes which: completely overlap the: 
- Shorter. routes the legal position would 


be that the undertaking has permit: for 
the shorter routes also, AIR. 1974 SC 
1940 and AIR 1977 ‘All 1 (FB), Foll. 


= (Paras”6 to 8) 
(B) Motor “Vehicles: Act (1939), Sec- 


tions 68-F (1-C), 68-C — Nationalisation ` 


scheme proposed but not finally pub- 
lished — Grant of permits to private 
operators in violation of S. 68-F (1-A) 
and (1-C) — Existing . operator being 


‘larger: 


parties | 


aggrieved person can file writ petition. . 


(Constitution of India, Art, 226). 
A scheme framed under Chap, IV of 
the Act is primarily for the benefit of 
the State Transport - ‘Undertakings and 
if permits are granted in violation of 
the Act. naturally the Undertaking. 
would. be aggrieved, but where no final 
scheme ‘has been published and only a 
scheme has been proposed under Sec- 
tion 68-C, the existing operators on the 
routes..in question would be aggrieved 
if transport authorities grant permits 
to private -operators in violation of 
S. 68-F (1-A) or (1-C) of the. Act and 
permit mem to ply on their route. 


(Para 12), 

Cases- Referred : Chronological Paras 
AIR 1977 All 1: 1976 All LJ 683 (FB) 
: 9, 10 

AIR 1974 SC 1940 , 9 


K. N. SINGH, J.: — The petitioner 
holds a permanent stage carriage permit 
for plying his vehicle on Moradabad- 
Kashipur-Ramnagar route. He has chal- 
lenged -the order of the State Transport 
Authority, dated May 2, 1978, granting 
stage carriage permits to respondents 
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Nos, 4 to 20 on the said route and 
also the order of the State’ Transport 
Appellate Tribunal, dated April 16, 
1979 dismissing the petitioners .revi- 
sion and upholding the order of the 
State Transport Authority granting 
permits to the respondents, ` 


- 2 The State Transport Undertaking 
` of Uttar Pradesh issued a notification 
on 22-2-1968 proposing a scheme under 
S. 68-C of the Motor Vehicles Act, 
1939, hereinafter referred to as the 
Act, for the exclusive operation of its 
vehicles on the routes {1) Moradabad- 
Kashipur-Ramnagar © via Thakurdwara. 
(2) Moradabad-Dilari via Kashipur and 
Doraha, (3) Moradabad-Tanda-Darhyal- 
Kashipur and (4) Moradabad-Tanda 
Darhyal-Kashipur-Ramnagar. By an- 
other notification published under Sec- 
tion 68-C proposing a scheme for noti- 
fying the route Nagina-Kashipur via 
Afzalgarh-Jaspur for the exclusive ope- 
ration of the vehicles of the State 
Transport Undertaking. These are inter- 
regional routes and as such the State 
Transport Authority had taken these 
routes under its control. The scheme 
proposed under the afcresaid notifica- 
tion have not been finalised as yet. In 
February and May, 1977 the State 
Transport Authority granted temporary 
permits to respondents Nos, 4 to 20 for 
plying their mini buses on the afore- 
said routes under S. 68-F (1-C) of the 
Act as the State Road Transport Cor- 
poration had not made any application 
by that time for the grant of tempo- 
rary permit to it. Subsequently, the 
U. P. State Road Transport Corpora- 
tion, hereinafter referred to as the 
Corporation, made application for grant 
for temporary permits on the said 
routes. The State Transport Authority, 
by its order dated 20-1-1978, granted 
temporary permits to the Corporation 
on the routes in respect of which noti- 
fications under S. 68-C had been issued, 
The Corporation, however, surrendered 
these permits on 26-2-1978 and made 
fresh applications before the State 
Transport Authority for the grant of 
temporary permits to it on the routes 
(1) Ramnagar-Delhi via Kashipur- 
‘Moradabad. Garh-Hapur, (2): Jaspur- 
Delhi via Kashipur-Moradabad (3) Ram- 
nagar-Meerut via Kashipur-Morada- 
bad and (4) 
pur-Moradabad. On March 9, 1978, the 
State Transport Authority granted per 
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mits to the Corporation for the said 
routes. Thereafter respondents Nos. 4 to 


20 were directed to stop plying their 
vehicles on the routes in respect of 
which temporary permits had been 


issued to them. The respondents there- 
upon approached the State Transport 
Authority and urged that even though 
permits had been granted to the Corpo- 
ration, they were entitled to ply on 
the routes in question in pursuance of 
the permits granted to them earlier. 
The State Transport Authority by its 
order dated 2-5-1978 upheld the re- 
spondents’ contention and directed that 
the respondehts shall be permitted to 
ply on the routes in respect-of which 
temporary permits had been granted to 
them earlier. The petitioner thereupon 
fled a revision under S, 65-A before 
the State Transport Appellate Tribunal 
against the order of the State Trans- 
port Authority, dated May 2, 1978. The 
petitioner contended that since. permits 
had been issued to the Corporation 
under Section 68-F (1-A) of the 
Act, the temporary permits granted to 
the respondent under S. 68-F (1-C) 
ceased to be effective and they were 
not entitled to ply their vehicles on 
the routes in question. The Appellate 
Tribunal by its order dated April 16, 
1979, dismissed the revision and up- 
held the order of the State Transport 
Authority. Aggrieved, the petitioner has 
approached this Court by means of this 
petition under Art, 226 of the Consti- 

the aforesaid two 
orders, ; 


3. Chapter IV-A of the Act contains 
special provisions relating to creation 
of monopoly in favour of the State 
Transport Undertaking for providing 
motor transport services on the routes 
in respect of which a scheme is fram~ 
ed in accordance with those provisions, 
Under S. 68-C the State Road Trans- 
port Undertaking may propose a scheme 
for the complete or partial exclusion 
of other persons for providing road 
Transport services on a route or area 
specified under the scheme. The scheme 


-so proposed is required to be publish- 


ed in the official gazette. On the publi- 
cation of the scheme the existing opera- 
tors who may have been already pro- 
viding transport facilities on the route 
or area are entitled to file objections 
which have fo be heard by the State 
Government or an authority authorised 
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by it under S. 68-C of the Act. After 
hearing objections, the hearing autho- 
rity is empowered to approve, modify 
or reject the scheme, If the scheme is 
approved, it has to be published in the 
official gazette . by the State Govern- 
ment and thereupon the scheme be 
comes final and it is known as. “ap~- 
proved scheme” and the route or area 
in respect of which. the scheme is 
framed is called notified area or noti- 
fied route. The scheme as finally publi- 
shed under S. 68-D (3) of the Act is 
statutory in nature and operates as 
. law: Section 68-F (2) provides for the 
consequential steps which are to be 
taken by the Transport Authorities 
constituted under the Act for the pur- 
pose of giving effect to the approved 
scheme wkich contemplate cancellation 
or curtailment of an existing permit 
and refusal to entertain any application 
for grant por renewal of any permit 
Section 68-F (1) of the Act lays down 
that if a State Transport Undertaking 
applies for grant of a permit in pursu- 
ance of an approved scheme the Trans- 
port Authcrity constituted under the 
Act shall issue such permits to the 
Undertaking notwithstanding anything 
contained -o the contrary in Chap. . 


of the Act. These provisions have been - 


enacted by the Parliament for giving 
effect to an approved scheme. 


4. The Parliament by the Act No, 
56 of 1969 added four sub-sections te 
S. 68-F (1) of the Act, namely, (1-A), 
(1-B), (1-C) and (1-D), making provi- 
sions for the grant of temporary per- 
mits to the Undertaking as well as to 
other private operators during the 
period intervening between the date of 
publication of a scheme under S. 68-C 
of the Act and the date of publication 
of an approved scheme. Sub-sec. (1-A} 
of S. 68-F lays down that the State 
Transport Authority or the Regional 
Transport Authority, as the case may 
be, may issue temporary permit to the 
State Transport Undertaking in respect 
of any area or route any portion there- 
of which may have been specified in a 
scheme proposed under the notification 
issued under S. 68-C of the Act. The 
power to grant temporary permits is 
limited for the period intervening be- 
tween the date of publication of the 
notification under S. 68-C and the date 
of notification issued under S. 68-D (3) 
of the Act. The temporary permits so 
issued to the State Transport Under- 
taking shall remain effective for the 
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period specified in sub-s, (1-B) Sub- 
sec. (1-C) lays down that if no appli- 
cation for temporary permit is made 
by the State Transport Undertaking 
temporary permits may be granted to 
any person in respect of the route or 
portion thereof, but the permit so 
granted shall cease to be effective on 
the issue of permit to the State Trans- 
port Undertaking . in respect of the 
area or route or a portion thereof. 
Sub-section (1-D) curtails the power 
of the Transport Authorities to grant 
or renew any permit in favour of any 
person in relation to. an area or route 
thereof covered by the scheme publish- 
ed under Section 68-C of the Act dur- 
ing the intervening period. It further 
provides that where the period of an 
existing permit expires after the publi- 
cation of the scheme under Section 
68-C the Transport Authority may re- 
new the same fora limited period. 
Such a permit, however, ceases to be 
effective on the publication of the 
scheme under sub-section (3) of Sec- 
tion 68-D of the Act. 


5. The scheme as envisaged by the 
four sub-sections of Section 68-F (1) 
is clear that on the publication of a 
notification under Section 68-C of the 
Act, the Transport Authorities consti- 
tuted under the Act have power to 
issue temporary permits to the State 
Transport Undertaking if it makes ap- 
plication for the purpose. The life of 
such a permit is to last till the finali- 
sation of the scheme under Section 
68-D (3) or ‘till the order is passed by 
the State Government under sub-sec~ 
tion (2) of Section 68-D of the Act 
disapproving the scheme. If however, 
the State Transport Undertaking does 
not make any application for temporary 
permit, it is open to the transport au- 
thorities to grant temporary permit to 
any private operator for plying his 
vehicles on the route or area or por- 
tion thereof which may be the subject 
matter of the scheme published under 
Section 68-C of the Act. The life of 
such a permit comes to an end by 
operation of law under Section 68-F 
(1-C) of the Act on the issue of a per- 
mit to the State Undertaking under 
Section 68-F (1-A) of the Act. Thus 
where the Corporation does not make 
any application for the grant of a 
temporary permit; transport ` authorities 
may grant temporary “permit to pri~ 
vate operators, but if at any stage tha 
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the State Transport Undertaking makes 
application and temporary permits are 


_ granted to it, any permit issued to ri 


vate operators earlier would cease to 
be effective as provided by sub-tec- 
tion (1-C). No specific order of canzel- 
lation need be passed as by operation 
of law any permit issued to a private 
operator shall cease ta: be effect-ve. 
Sub-sections (1-A) and (1-C) of Section 
68-F are mutually exrlusive to each 
other, therefore, the moment permits 
are granted to the State Transport 
Undertaking, the permits granted to 
private operators would cease to be 
effective by operation of law as œn- 
templated by Section 68-F (1-C) of the 
Act. ‘ 


6. The Appellate Tribunal has teld 
that since the temporary permits had 
been issued to the Corporation on Lar- 
ger routes, namely, Ramnagar-Dethi, 
Ramnagar-Meerut, Jaspur-Delhi, and 
Jaspur-Meerut, Section 68-F (1-C) does 
mot come into play as these routes 
were not proposed to be notified under 
'the scheme. published under Sec. 63-C 
of the Act, as such the respondents 
permits though issued for the routes in 
respect of which nctification under 
ection 68-C had ‘been issued could not 
be rendered _ ineffective. The Tribunal 
observed that the routes in respect of 
which permits were issued’ to the Cor- 
poration no doubt overlap the routes 
mentioned in the notification under 
Section 68-C of the Act, but that by 
itself does not attract the provisions of 
Section 68-F (1-C) of the Act. Relying 
upon the definition of route as contin- 
ed in Section 2 (22) of the Act, the 
Tribunal observed that Moradabad- 
Ramnagar via Kashipur, © Moradabad- 
Kashipur and Moradabad-Ramnazar 
were quite different routes than tkose 
routes in respect of which permits had 
-been granted to the Corporation. The 
Tribunal held that permits granted to 
the Corporation could not be covered 
by Section 68-F (1-A) consequently the 
permits granted to: private operators 
did not cease’ to be effective. k 


7. The Appellate - Tribunal, in our 
opinion, committed patent error in 
holding that the Corporation had not 
obtained permits under. Section 63-F 
(1-A). of the Act for the routes in- 
cluded in the notifications published 
under Section 68-C of the Act. A ær- 
usal of the Corporation’s application 
made for the grant of permits and she 
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orders passed thereon (Annexure V to 
the petition) shows that the Corpora- 
tion had applied for the grant of ` 
temporary permits on the routes Ram- 
nagar-Moradabad via Kashipur, Jaspur- 
Moradabad via Kashipur, Ramnagar- 
Moradabad via Thakurdwara and Kala- 
garh-Afzalgarh under Sec, 68-F (1-A) 
and in addition to that the Corporation 
had further made a prayer for the 
grant of permanent permits under Sec- 
tion 68-F (1) of the Act on the notified 
routes Moradabad-Delhi and Morada- 
bad-Meerut. The State Transport Au- 
thority issued a combined permit to 
the Corporation for the route Jaspur- 
Delhi via’ Kashipur-Moradabad, Morada- 
bad-Meerut via . Ramnagar and Kashi- 
pur and Moradabad-Delhi via Kashipur 
under Section 68-F (l). in respect of 
the notified routes Moradabad-Delhi 
and Moradabad-Meerut. It further 
granted temporary permits on the 
routes Ramnagar-Moradabad via Kashi- 
pur, Ramnagar-Moradabad via Tha- 
kurdwara, Jaspur-Moradabad and 
Kalagarh-Afzalgarh under Section 68-F 
(1-A). All these routes were included 
in the notification published under 
Sec, 68-C. Thus, the Corporation had 
obtained temporary permits for ope- 
rating its vehicles on the routes men- 
tioned in the notifications under Sec- 
tion 68-C of the Act. The provisions of 
Sec, 68-F (1-C) were attracted and the 
permits granted to respondents Nos, 4 
to 20 on the routes mentioned in the 
notification under Section 68-C ceased 
to be effective by operation of law. 
Merely because the Corporation was 
plying its vehicles on the larger . route, 
namely, Ramnagar-Meerut, Ramnagar- 
Delhi and Jaspur-Meerut, the provi- 
sions of Section 68-F (1-C) are not in-| 
applicable. The scheme of Chapter IV-A] 
excludes private operators from carry~ 
ing on business on a notified route or 
routes ‘published under Section 68-C of 
the Act: provided the Corporation is 
plying its own vehicles under permits 
granted to it by the transport autho- 
rities. It is undisputed that the Corpo- 
plying its vehicles on the 
the notification 
Act| 
The 





routes mentioned in 
published under Sec. 68-C of the 
under the permits granted to it. 


Corporation vehicles are’ completing 
their journey on the larger routes, 
namely, Jaspur-Delhi via Kashipur, 
Ramnagar-Delhi- via Moradabad and 


Moradabad-Delhi. via Kashipur | and 
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while doing that they are plying ` on 
the entire 
Section 68-C of the Act. Since the 
Corporation had obtained permits under 
Sec. 68-F (1-A) for plying its vehicles 
on the routes mentioned in the noti- 
fication published under Sec. 68-C, the 
provisions of Sec, 68-C (1-C) of the 
Act were applicable and the permits 
granted to respondents Nos. 4 to 26 
ceased to be effective by operation of 
law. 

8 The Tribunal’s reasoning that 
since the Corporation had obtained 
permits on the longer-routes and not 
for the shorter routes as mentioned in 
the notification published under Sec- 
tion 68-C, the provisions of Sec. 68-F 
(1-C) are not attracted, is misconceiv- 
ed. It is undisputed ` that the longer 
routes over which the. Corporation has 
been plying its vehicles completely 
overlap the shorter routes as mentioned 
in the notification under Section 68-C, 
Thus the Corporation is running its 
stage carriage for hire on the routes 
mentioned in the notification published 
under Section 68-C of the Act on 
temporary permits which were ex- 
pressly issued under Section 68-F (1-A) 
of the Act. Can it then’ be said that 
the Corporation has not obtained any 
permit as’ contemplated by Sec. 68-F 
(1-A) of the Act or that it was not 
plying its vehicles on the routes in re- 
spect of which the notifications under 
Section 68-C of the Act have been issu~ 
ed. The’ answer is certainly in the 
negative, As noted earlier, the Corpo- 
ration itself made application to the 
State Transport Authority for the grant 
of temporary permits for the routes 
mentioned in the notification under 
Section 68-C and the State Transport Au- 
thority granted the same and in addi- 
tion to that the Corporation was fur- 
ther allowed to ply its vehicles on the 
notified portion of the route. The defi- 
nition of ‘route’ as introduced by Sec- 
tion 2 (28-A) by Act 56 of 1969 means 
a line of travel which specifies the 
highway traversed by motor vehicle 
between a terminus and another. In 
other words, ‘route’ means that portion 
of the highway over which a motor 
vehicle travels from one termini to 
other termini, A permit granted under 
the Act is generally for a route men- 
tioned therein which authorities the 


vehicle to undertake journey from one - 


‘termini to the other: Routé is an essen- 
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tial ingredient of a permit authorising. 
the plying of motor vehicles on a pub- 
lic highway. If the State Transport] 
Undertaking has ` obtained permit for 
the longer routes which completely 
overlap the shorter routes the legal 
position would be that the undertaking 
has permit for the shorter routes also. 
In that view no private operator is 
entitled to ply on the shorter routes 
and the permits issued to him ceases 
to be effective, 


$. In Mysore State Road Transport 
Corporation v. Mysore State Transport 
Appellate Tribunal, (AIR 1974 SC 1940) 
a contention owas raised that having 
regard to the definition of ‘route’ as 
contained in Section 2 (28-A) of the 
Act, a private operator was entitled to 
ply his vehicle on a shorter route even 
if the larger route was notified which 
overlapped the shorter route. The Sup- 
reme Court repelled the contention and 
held that the -definition of route cor- 
relates the notional line of travel be- 
tween the two termini with the portion 
of the highway which has to be tra- 
versed on the route. It further held 
that where a private transporter made 
an application to operate on the route 
which overlaps even a portion of the 
notified route, then that application has 
to be considered only in the light.of 
the scheme as notified and if there is 
total prohibition then the application 
must be rejected. The principles laid 
down in Mysore Road Transport Cor- 
poration’s case are fully applicable to 
the instant case although the situation 
involved in the present case is con- 
verse. Even if the Corporation is ply- 
ing on the longer routes under a per- 
mit granted by the transport autho- 
rities under Sections 68-F (1) and 68-F 
(1-A) of the Act, it is not permissible 
under the provisions of the Act to. 
allow private operator to ply his vehi- 
cle for hire and reward on a portion 
of that route. In this view of the mat- 
ter, the respondents attempt to draw 
distinction on the basis of shorter and 
longer route must be rejected. In U.P. 
State Road Transport Corporation v. 
State Transport Appellate Tribunal, 
(AIR 1977 All 1) a Full Bench of -this 
Court considered this matter and held 
that no private: operator was entitled 
to obtain permit on shorter route even 
if overlapping is of a few miles on the 
notified route. The Tribunals view 
that a permit. issued to respondents 
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‘Nos.. £ to 20 on: the shorter: routes will 
“not cease to be. effective on the ground 
that the permits of the Corporacion 
were granted on the longer romtes can= 
not be upheld. 


10. The Tribunals view suffers from 
manifest error, as the Corporation has 
_been plying its vehicles on the longer 
Toutes under permits granted by the 
State Transport Authority, Since the 
Corporation, is plying its vehicles on 
the shorter routes mentioned in the 
notification published under Section 
68-C the provisions of Sec. 68-F (--C) 
come into play and the permits grant- 
‘ed to the respondents must cease tæ be 
effective. If the view taken by the 
‘Tribunal is upheld the purpose f a 
scheme framed under Chapter IV-A for 
the exclusive operation of the route by 
the State Transport Undertaking would 
be nullified. To illustrate the point, 
let us take a case where the State 
Transport Undertaking may have per- 
mits for plying its vehicles on a roti- 
fied route from Allahabad to Delhi via 
Kanpur. Now there is another route 
classified by the transport author-ties 
Allahabad-Kanpur. If the Tribumal’s 
view is accepted, a private operator 
would be entitled to obtain permit for 
plying vehicles on the Allahabad-Ean- 
pur route notwithstanding the fact that 
the shorter route is part of the longer 
` route ANahabad-Delhi. This is not per- 
missible' as held by the Supreme Court 
in Mysore Road Transport Corpora- 
tion’s case; 


11. Learned counsel for the respon- 
dent urged that the Szate Government 
had issued notification under Sec, 43-A 
(2) of the Act on 7-7-1976 and.. 2-8- 
1976 permitting grant of permits on 
‘Moradabad-Kashipur recute and its al- 
lied routes, as such the respondent ber- 
mits were valid and could not cease 
to have effect. The provisions of Sec- 
tion 43-A (2) as added by the Act of 
1976 and amended by Section 11 of 
-U. P. Act 27 of 1976, have overriding 
effect on the provisions of Chapter 
IV-A of the Act. These notifications 
have been filed as Annexures II and 
III to the counter-affidavit of Ram 
‘Saran, respondent No. 4. t appears 
that the State Government in pursu- 
ance of its powers uncer Section <3-A 
- (2) of the Act issued ‘notifications giv- 
-ing general directions to the- Trans- 
port Authorities for giving preferənce 
to the existing. mini ‘bus operetors 
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while granting additional stage carri- 
age permits on the routes and area . 
which may have been notified under .- 
Section 68-C of the Act, but no appli- 
cation for. permits may. have been made 
by the State Transport Undertaking. 
While issuing this notification a list of 
routes published under notification 
issued .under Sec. 68-C -but in respect 
of which no application for permits 
had been made by the State Transport 
Undertaking was: appended to the noti- 
fication. Moradabad-Kashipur-Ramnagar 
and allied routes find place in that 
list, In our opinion,. these notifications 
merely direct the ‘Transport Autho~ 
ities to grant permits to the private 
operators in accordance with Section 
‘68-F (1-C) of the Act in the assump- 
tion that the Corporation had not made 
any application for grant of permit 
under Section 68-F (1-A), The noti- 
fications, however, do not contain any 
direction that notwithstanding anything 


contained in Chapter IV-A of the Act 


permits should be granted to private 
operators, further the notifications do 
not authorise grant of permits to pri- 
vate operators even if the Corporation 
has obtained permits to ply its vehicles 
on the routes published under Section 
68-C of the Act. The direction as con- 
tained in the notification proceeded on 
the assumption that the Corporation 
had made no application for grant of 
permit. The Corporation had, as we 
have noted earlier made application 
for grant of permits under Section 68-F 
(1-A), although the- application was 
made later in time, but that does not 
affect the legal position, The State 
Transport Undertaking is free to make 
application under Section 68-F (1-A) 
any time and whenever permits are 
issued to it, legal consequences as con- 
templated by Section 68-F (1-C) would 
ensue and any permit granted toa pri- 
vate. operator even prior in time would 
cease to be effective. The notification do 
not contemplate anything contrary to 
the scheme contained in Section 68-F 
of the Act and as such the question of 
their ‘having overriding effects does not 
arise, 

12: Learned counsel for the respon- 
dents urged that the aggrieved person . 
if any could -be the State Transport 
Corporation but since it has not chosen 
to challenge the plying of vehicles by 


-respondents Nos. 4 to 20 the petitioner 


has no locus standi to challenge the 
same by means of the present petition. 
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It is true that a scheme framed under 
Chapter IV-A of the Act is primarily 
for the benefit of the State Transport 
Undertaking and if permits are granted 
in violation of the Act naturally the 
Undertaking would be aggrieved, but 
where no final scheme has been pub- 
lished and only a scheme has been 
proposed under Section 68-C the exist- 
ing operators on the routes in question 


would be aggrieved if transport autho- 


Tities grant permits to private opera- 
tors in violation of Section 68-F (1-A) 
or (1-C) of the Act and permit them 
to ply on their route. Since the peti- 
tioner is an existing operator on one 
of the routes published under Section 
68-C of the Act he is an aggrieved 
person as respondent Nos,.4 to 20 are 
plying vehicles on his route in an 
illegal manner. The petitioner is there- 
ifore entitled to maintain the petition.. 

13. In view of the above’ discussion 
we hold that the State Transport Au- 
thority as well as the Appellate Tri- 
bunal both have committed patent 
error in upholding the respondents’ 
right to ply their vehicles on the route 
published under Section 68-C of -the 
Act. 

14. We, therefore, allow the petition 
and quash the orders dated May, 2, 
1978, and April, 16, .1979 parties shall 
bear their own costs. 


Petition allowed. 
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JUDGMENT :— This is`a plaintiffs’ 
second appeal in a suit for declaration of 
the traditional boundary between -two 
villages Ginthali and Kyardin the district 
of Pauri Garhwal, under Section 13 of - 
Kumaun Nayabad and Waste Lands Act, 
1948. 


2. In brief the plaintiffs’ case was that 
a part of the boundary of their village 
had wrongly been fixed in the, settlement 
made in the year 1935, for not being in 
accordance with the boundaries fixed in 
the settlements of Sal 80 (1823 A. D.) and 
Sal 96 (1839). The defendants contested 
the case of the plaintiffs. It is not neces- 
sary for the purposes of the decision of 
this appeal to refer to the pleadings of 
the parties in this case. Issues framed by 
the trial court bring out the controversy 
between the parties. They were :— 


(i) Whether the land lies within 
villages Ginthali and Maindwari accord- 
ing to Sal 80 and 96, boundary descrip- 
tion ? 

(ii) If so Whether the boundary line 
running by pillars Nos. 41, 42 and 43 has 
been wrongly fixed during the present 
settlement ? . 

(iii) Whether the plaintiffs have been 
exercising exclusive customary rights of 
user of Gauchar, grass, fuel, panghat, 
paraw and passage over the land in suit ? 

(iv) Whether the plaintiffs are entitled 
to the permanent injunction restraining 
the defendants from forming the 
panchayat forest within the land in suit 
and also from interfering with the rights 
of user of plaintiffs ? 

(v) Whether the suit of the plaintiffs 
is barred by limitation as the plaintiffs 
knew of the boundary proceedings in ‘the 
year 1935-36 ? l 

(vi) Whether the plaintiffs are estopped 
from filing the suit as plaintiffs acquiesc- 
ed the construction of the boundary wall? 

_(vii) Whether the suit of plaintiffs is 
bad or misjoinder of causes of action in 
respect of the boundary of defendants’ 
villages ? 

(viii) Whether the suit is not maintain- 
able as the villages boundaries already 
fixed are traditional boundaries ? 

3. It appears that initially the trial 
court dismissed the suit by a judgment 
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dated 8th December, 1956. That was set 
aside. on first appeal and: the matter was- 
remanded to the trial court for a fresh 
trial. After remand, the trial court: held 
on an appraisal of the evidence on the 
record, on issue No. 1, that the land in 
suit lies within the boundary of. village 
Ginthali i.e. the plaintiffs’ village, ac- 
cording to Sal 80 and 96 boundary des- 
criptions; on issue No. 2, that the settle-- 


ment of 1935-36 was ircorrect and had ` 


been made without any reference ta the 
boundary descriptions of Sal 80 anë 96; 
on issue No. 3, that the plaintiffs aave 
been exercising exclusively the cuszom- 
pary rights of Gauchar, grass, fuel, pan- 
ghat, paraw and passage over the land 
in suit; on issue No. 4, that the land in 
suit lay within the traditional boundary 
of the plaintiffs’ village and that they 
have been exercising customary rughts 
over it and are entitlec to a permanent 
injunction as prayed; .on issue No. 5, that 
notwithstanding the settlement of 1935-36, 
the plaintiffs had throughout been erjoy- 
ing the customary rights aver the land in 
suit as part of their. village and that be- 
ing so they were not bound to bring the 
suit so long as they continued to enjoy 
those rights uninterruptedly and in this 
view of the matter the suit was not- barr- 
ed by limitation; issues Nos. 6 and 7 ap- 
pear to have not been pressed before the 
trial court; and on issue No. 8, it’ held 
that the suit was maintainable. In the 
result the trial court decreed the suit 
declaring that the land shaded ‘red in 
map 301-A-was within the traditional 
boundary of village Ginthali and thai the 
plaintiffs had customary rights of Bau- 
char, grass, fuel, panghat, paraw or. the 
land in suit, and the defendants were 
restrained from raising’ any communal 
forest over the land or in any menner 
interfering with the plaintiffs right there- 
on. i - š 

4. The lower - appellate court hes by 
the judgment under appeal reversed the 
decree of the trial court, basically om the 
finding that the suit was barred by 


limitation although it has also recorded . 
‘finding against the apa on the 


merits of the. case. 


5. Mr. S. N. Dhoval, learned coansef 
for the plaintiff-appellants, contended be- 


. fore me that the finding of the lowe? ap- 


pellate court that the suit was barred by 
limitation ‘is erroneous in law,. and that 
its findings on the merits of the case were 
the result.of a wrong approach, an were 
thus vitiated in law.. `> > 
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6. The` main reason given by. the 
lower appellate court for its 
against the plaintiffs is that if they were 
aggrieved by the settlement of the boun- 
dary of their village by Ibbotson settle- 
ment, they. ought. to ‘have brought a suit 
to that effect within limitation, The lower 
appellate court even observed that “such 
a suit is not contemplated by Section 13 
of the Kumaun Nayabad ‘and Waste 
Lands Act.” Having made this observa- 
tion it added that “If there had been no 
certification of the boundaries in 1935-36, 
the plaintiffs could have brought a ‘suit 
for declaration of their traditional boun- 
dary as defined in the Settlement of Sal 
80 or Sal 96.” Mr. S. N. Dhoval, learned’ 
counsel for the  plaintiff-appellants did 
not challenge before me the finding arriv- 
ed at by the lower appellate court that 
the residents of the plaintiffs village had 
knowledge of the boundaries fixed in the 


‘settlement of 1935-36.as and when the 
. Same were fixed, and proceeded on the 


the assumption that the residents of their 
village may be deemed to have been par- 
ties to the appeal which was filed before 
the Records Officer, a copy of whose 
judgment is Ext. A-11 on the record. 
Even so, urged learned counsel that 
under the definition of traditional boun- 
dary, given in cl. (10) of Sec. 3 of the 
Kumaun Nayabad and Waste Lands Act, 
1948, even Sal 80 or Sal 96 boundaries 
could be. rectified “by order of the 
Settlement or Records Officer or by judi- 
cial decision.” Learned counsel urged 
that the boundaries fixed by the order of 
a Settlement or Records Officer could also 
be rectified by a Civil Court under Sec- 
tion 13 of the Kuman Nayabad and Waste 
Lands Act, 1948, in a suit for- declaration 
or injunction or for both, in respect of 
the traditional: boundaries of a village, 


like the present suit. 


Learned counsel referred me to the 
judgment of the Division Bench dated 
4th September, 1979 in Second Appeal 
No, 1596 of 1969 : (reported in 1979 All 
LJ 1307); Daulat Singh v. Khushal Singh, 


‘The. observation of the lower appellate 


court that if. the plaintiffs were aggriev- 


-ed by. the boundary of their village as 


defined in the settlement of 1935-36, they 
ought to have brought a suit to that ef- 
fect within limitation and that such a 
suit is not contemplated by Section 13 of- 
the Kuman Nayabad and Waste Lands 
Act, does not,. therefore, appear to be 
correct in law. That apart, the main basis 
on which the lower.appellate court has, 


finding. . 
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however, non-suited the plaintiffs: on the 
ground of the bar of limitation, is that 
the suit ought to have been brought 
within a period of 6 years from the 
finalisation of the settlement. of 1935-36. 


According to the lower appellate court 
even if the plaintiffs were in possession 
and enjoying all the rights claimed by 
them in respect of the land suit until the 
disturbance of those rights in the year 
1955 when the defendants wanted to raise 
a communal forest, the suit was barred 
by limitation, for, again according to the 
lower appellate court, the definition of 
traditional boundaries in Section 3 (10) 
of the Act makes it clear that the 
boundaries demarcated in the last settle- 
ment of 1935-36 are now the traditional 
boundaries and that a suit for declaration 
of those boundaries can be filed under 
S. 13 0f the Kumaun Nayabad and Waste 
Lands Act, but that, such asuit must be 
filed within limitation from the date of the 
accrual of the cause of action, i.e. with- 
in 6 years from the date of the first ac- 
crual of the cause of action, that is, the 
date when the boundaries were determin- 
ed by the settlement of 1935-36. In the 
opinion of the lower appellate court, the 
plaintiffs did not get any fresh: cause of 
action in the year 1955 when the defen- 
dants wanted to raise a communal forest 
over the land in dispute. 


7. Having heard, learned counsel, I 
am afraid, the above view of the lower 
appellate court cannot’ be sustained. No 
doubt the plaintiffs could have filed a 
suit for declaration in respect of the 
traditional boundary of their village as 


soon as those boundaries were ‘wrongly’ . 


fixed at the settlement of 1935-36. But 
they were not bound to do so in case the 
land affected by such ‘wrong’ fixation of 
boundaries continued in their possession, 
or that they continued to exercise their 
customary rights of Gauchar etc., on the 
_Jland affected by the ‘wrong’ fixation of 
the boundaries at the settlement. The 
plaintiffs’ case was that they continued 
to enjoy their rights without any distur- 
bance until the year 1955. In disposing. of 
the question of limitation, the lower ap- 
pellate court has proceeded on the as- 


sumption that the plaintiffs did continue 


to enjoy those rights. The lower appel- 
late court has not recorded any clear 
finding, while dealing with the question 
of limitation, on the point whether the 
plaintiffs were in fact enjoying those 


jrights without any- interruption ‘on the- 


land affected -by the ‘wrong’ fixation. of 


Natha Singh v. Heet Singh 


suit under Section 


‘pealed’ from, and : 
No. 19 of 1967 of the Court of Civil- & 


the boundaries; although while dealing 
with the. same question as a part of the. 
merits of the case, the lower appellate 
court has held that the plaintiffs could 
not be said to have been: enjoying those 
customary rights. 


8 In dealing with the question on 
merits, the lower appellate court does 
not seem to have bestowed the same care 
and attention which it would have in 
case it had found in favour of the plain- 
tiffs on the question of limitation; and 
further, in deciding the merits of the 
case it appears to have proceeded on the 
assumption that the land in suit lay 
within the defendants’ village. The very 
assumption was destructive of the plain- 
tiffs’ whole case inasmuch as the ques- 
tion was whether the land in suit lies 
within the plaintiffs’ village or the de- 
fendants’ village. Under ‘the circum- 
stances it is apparent that the lower ap- 
pellate court did not approach the ques- 
tion from the correct view point. 


9. Mr. K. C. Dhuliya, learned counsel 
for the respondents, only reiterated be- 
fore me the reasons given by the lower 
appellate court for its findings. He could 
not and did not dispute the position that 
the . correctness of the traditional boun- 
daries as fixed at the latest settlement of 
1935-36 could be investigated and ad- 
judicated upon by the Civil Court in a 
4 13 of the Kumaun 
Nayabad and Waste Lands Act, in view 
of the judgment of the Division Bench 
in Daulat Singh’s case (1979 All LJ 1307) 
(supra). He tried to urge that the suit 
must fail as the land vested in the State, . 
by relying on a judgment dated 3rd 
April, 1979 of a learned Judge of this 
court sitting singly, in Second Appeal No. 
1651 of 1955 (Alam Singh v. Padmendra 
Singh) with respect that judgment must 
be confined to its own facts, and if it 
purports to lay down anything different 
from what has been laid down in Daulat 
Singh’s case (supra), it must be deemed 
to have been overruled by the latter. 


10. In the result this appeal must. be - 
allowed but as Iam notin a position to go 
into the correctness or otherwise of the 
findings of the trial court on the merits, 
I would remand the matter for re-hear- 
ing of the first appeal by the District 
Court at Pauri Garhwal. 


11. I accordingly allow’ the appeal, 
set aside the judgment and the decree ap- 
remand Civil Appeal 


1980 Ganesh Prasad v. M/s. 
Sessions Judge, Tehri Garwal to the 
court of the District - Judge, Pauri 


Garhwal for re-hearing in -accordance 


with law, either himself or by any other - 


court of the Additional Tistrict Judge 
within his judgeship. The costs in this 
court shall abide the result. 


Appeal allowed. 
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Ganesh Prasad, Appellant v. M/s. Badri 
Prasad Bholanath and others, Respon- 
dents. i 


Second Appeal No. 1774 of 1978, D/- 
. 3-7-1980.* 
(A) Transfer of Property Act (4 of 


1882), S. 111 — Tenant for a fixed term 
subletting premises to a partnership firm 


=~ A partner in the firm becoming owner . 


of the premises — Effect — Lease be- 
tween the tenant and landlord deter- 


mines — Possession of partners except - 


that of landlord partner, subsequent to 
partner’s becoming landlord, is that of 
licensee. 


A partnership firm entered possession 
of premises as sublessee of a tenant. The 
tenancy of this tenant was for a fixed 
term and expressly prohibited subletting. 
A partner of the firm subsequently be- 
came the landlord of the premises by 
transfer from the previous owner. The 
landlord partner eventually filed a suit 
for ejectment against the firm, claiming 
it as his licencee. The firm denied the 
title of the landlord partner as licensor 
and pleaded that they occupied the pre- 
mises as sub-tenants, but failed to adduce 
any evidence as to holding over of the 
tenancy after its expiry. 

Held, that the landlord partner would 
be entitled to a decree of ejectment in 
his favour. (Para 9) 


The lease could be continued under 
S. 116 of the Transfer of Property- Act 
by holding over or by express renewal. 
In the absence of any evidence that there 
was any act on the part of the lessor to 
accept the tenant as lessee after the ex- 
piry of the period of lease, the lease 
could not be extended unilaterally by a 
tenant in absence of landlord’s consent 
to continue the same. (Para. 5) 


*Against judgment and decree of R. S. 
Lal, Ist Addl. Dist. J., Allahabad, D/- 
22-3-1978. 
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-` Assuming that the tenancy. continued, 
landlord-partner’s entrance in the de- 
mised premises as a partner of the firm, 
determined the lease as per clause (d) of 
S. 111. Entity of the landlord as claimed 
by the firm was not kept separate and it 
could not be separate because the land- 
lord partner as a. partner was entitled to 
be in possession. He would be deemed | 
to have been in possession over each and 
every parcel of the partnership premises. 
Under these circumstances, the lease 
stood determined. (Para 6) 


(B) Evidence Act (1 of 1872), S. 65 (f) 
— U. P. Municipalities Act (Act No. 11 
of 1916), S. 330 — Copy of assessment 
diary maintained by spot enquirer but 
not issued .as per requirements of S. 330 
Municipalities Act — Not a certified copy 
— Inadmissible in evidence, -` 


Where a copy of-the assessment diary 
maintained by one who made spot in- 
quiry was filed as the evidence of the > 
assessment list for a quinquennial, the 
same would not be admissible’ when it 
was not issued in accordance with the 
requirements of S. 330 of Municipalities 
Act relating to the issue of certined copy. 

(Para 5) 


Cl. (f) to S. 65, Evidence Act com- 
pletely bars any other kind of secondary 
evidence except a certified copy and as 
papers filed do not bear either any copy- 
ing stamp folio or Seal of the Municipal 
Board as required by S. 330 of Municipa- 
lities Act they also do not come under 
the definition of certified copy as given 
by S. 65 of Evidence Act. (Para 5) 


G. P. Bhargava and A, N. Bhargava, 
for Appellant; Satish Chandra  Srivas- 
tava and C. C. Misra, for Respondents. 


JUDGMENT:— The present second ap- 
peal arises out of the suit for ejectment. 
The plaintiff Gaya Prasad filed the pre- 
sent suit with the allegations that he was 
a partner of the Firm M/s. Badri Prasad 
Bholanath defendant No. 1. The others 
were arrayed as defendants Nos. 2 to 7. 
The business was being carried on in pre- 
mises No. 3 Baluwa Ghat, Allahabad. The 
plaintiff had given the disputed premises 
on licence to the partnership of which 
he himself was a member and the licence 
was revoked by registered notice dated 
18-4-1970. The defendants, however, were 
occupying the disputed property illegally 
and were liable to be ejected. 

2. One written statement was filed by 


the defendants Nos. 1, 2 and 3. It was 
mentioned in para 12 of the. written 
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statement that Dwarika Prasad father 
of defendant No. 3 was the ` tenant’ of 
the disputed property and the business 
was being carried on by the plaintiff as 
a partner with the consent of- Dwarika 
Prasad and defendant No. 3. It was alleg- 
ed that the suit was liable to be. dismiss- 
ed as it was filed against. the - plaintiff 
himself as a partner. 


3. The appeal came up to this court 
earlier when it was decided by Hon’ble 
Mr. Justice Gopinath. He decreed the suit 
for ejectment of the defendants. The mat- 
ter was taken to the Hon’ble Supreme 
Court by the defendants. The Supreme 
Court remanded the case to the ist Ap- 
pellate Court holding that the appeal 
was to be decided afresh in the light of 
the observations made by it. The Sup- 
reme Court, however, made it clear that 
the disputed property will be deemed to 
be an accommodation within the mean- 
ing of the U. P. Temporary Control of 
Rent and Eviction Act. and the title of 
the plaintiff could not. be challenged by 
the defendants, The Supreme Court fur- 
ther held as under:— 

“The premises were in the occupation 
of the first defendant Firm and, prima 
facie the implication of possession are 
not necessarily consistent only with a 
licence. Moreover, the plaintiff himself 
was one of the partners of the firm which 
was in possession. Notwithstanding title 
in the plaintiff, the admitted possessicn 
of the first defendant need explanation. 
Rival versions were set up, one of. the 
licence and the other of lease.” 


Their Lordships of the Supreme Court 
after making various observations per- 
mitted the parties to lead fresh evidence. 
The court below proceeded to decide 
issues Nos. 3 and 4 after remand. It ob- 
served that the finding that the defen- 
dants were not licencees of the plaintiff 
was accepted by the Hon’ble Supreme 
Court. He held that defendants were sub- 
tenants of Dwarika Prasad and the’ suit 
was not maintainable. The plaintiff 
Ganesh Prasad has come up in appeal, 
the appeal was admitted on two ques- 
tions. Firstly, whether the defendants 
were licensees of tenants; what was their 
status? Secondly, whether provisions of 
U. P. (Temp.) Control of Rent and Evic- 
tion Act 1947 applied to. the premises, 
Both these questions were. covered | by. 
issues Nos. 3 and 4. f 

`4. The issue No. 3 related to the fact 
of tenancy of Dwarika Prasad father of 
defendant No. 3. The plaintiff was not 
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in. picture in the year 1954 when the dis- 
puted premises is. alleged to have been 
in occupation of Dwarika Prasad as a | 
lessee. The defendants have relied upon ` 
a lease deed in favour of Dwarika Pra- 
sad, executed by the then landlord Lax- 


man Prasad, paper No. 128/C. - By this 
document it appears that the disputed 
property was given to Dwarika Prasad 


father of. defendant No. 3 for a fixed 
period of 4 years 2 months. Clause 2 of 
the aforesaid lease deed provided that 
the lessee had no right to create sub- ` 
lease. This lease deed is dated 21-7-1958, 
The lease was to commence on ist Octo- 
ber, 1950 and was to expire on 30th 
November, 1954. This lease has been held 
as continuing by the lower appellate 
court. The lower appellate court, has dis- 
believed the Qabuliat executed by sub- 
sequent tenant in respect of the disput- 
ed property. 


5. The court below relied upon a 
paper purporting to be assessment list of 
the year 1960 to 1965. A certified copy of 
the assessment list of year 1960 to 1965 
is on record as paper No. 154/C. This is 
certified copy issued by the Nagar Maha- - 
palika Copying Department. This does 
not contain the name of Dwarika Prasad 
anywhere. The court below has further 
relied upon another assessment list of 
the subsequent quinquennial in which 
according to it, name of Umesh Chandra 
Gupta is mentioned. I do not find any 
certified copy of the aforesaid year. The 
learned counsel for the respondent point- 
ed out that there were two papers 126C 
and 127C which were filed in court and 
subsequently the same were proved by 
the clerk concerned, These papers were 
filed per list 125/C .by the defendant’s 
counsel Sri Satya Narain Mishra, Advo~ 
cate on 4-3-1978 after remand, I ‘hav 
looked to these papers. These papers are 
not certified copies issued by the Muni- 
cipal Board in accordance with Sec. 330 
of the Municipalities Act. These have 
been issued by one Rashid Ali. It does 
not bear either any copying stamp Foli 
or seal of the Municipal 
also did not come under the 
of certified copies as required by Sec. 65 
of the Evidence Act. I compared thes 
papers with the certified copy on recor 
and I find that these papers were incor 
rect and wholly inadmissible in evidence, 
They were not issued by the Municip 
Board as required and further these 
papers not being the certified copie 
were inadmissible as provided by Cl ($ 
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of Sec. 65 read with its -proviso. This 
proviso completely barred -any other. kind 
z of secondary evidence except . a certheg 
copy. 

The learned counsel Sri V. C. uia 
informed that he was appearing in the 
lower appellate court as well. I enquired 
from him as to how this paper was ob- 
tained and whether it was the copy `of 
the assessment register. He informed 
that this was not the copy of the assess- 
ment register but it was copy of the as- 
sessment diary maintained by’ some ~one 
who went to the enquiries on the spot. 
Who made the enquiry has not been 
proved and nor that man has been pro- 
duced. Even the contents of this docu- 
` ment do not support the defendant’s case. 
These papers show that the rent of the 
accommodation was Rs. 20 per month, in 
favour of Dwarika Prasad. According to 
paper No. 128/C admittedly the rent | in 
1964 was Rs. 50 per month. Under these 
circumstances, these papers could not 
have related to the disputed accommoda- 
tion. Anyway as these papers are not the 
copies of any document required to have 
been maintained by the Municipal Board 
nor they were issued in accordance with 
Sec. 65 of the Evidence Act nor they 
were proved by the person who made the 
enquiry or made the entry. The court 
below has laid great emphasis on the 
point that the tenancy of Dwarika Pra- 


sad was not terminated. That fact is not 


supported by the circumstances and’ the 
evidence in the case. Paper No. 128/C 
was specifically for the period fst Octo- 
ber, 1950 to 30th November, 1954. There 
is absolutely no evidence to prove that 
thereafter the lease was continued. The 
mere occupation of Dwarika Prasad or 
any of the defendants could not be the 
‘continuance of the lease. The lease could 
be continued under S. 116 of the Trans- 
fer of Property Act by holding over or 
by express renewal. In the instant case 
there is absolutely no evidence that there 


was any act on the part of the lessor to- 


accept Dwarika Prasad as lessee after 
the expiry of the period of his lease. The 
lease could not be extended unilaterally 
by a tenant. In absence of any evidence 
of willingness, or consent of the landlord 
to continue the lease the court below- 
could not have held that the lease con- 
tinued. Admittedly the property has 
come to the plaintiff by transfer from 
previous owner. Under Section 109 of 
the Transfer of Property Act the tenant 
had a right to elect to treat the trans- 
feree as his landlord. The purchaser can 
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. tenant or notice by landlord has 
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also issue a notice to the tenant inform- 
ing him of his right and for payment of 
further rent to him. Absolutely no evi- 
dence relating to exercise of option by 
been 
brought on record. 


6. There is yet another aspect of “the 
case. Assuming Dwarika Prasad was a 
tenant, the plaintiff landlord, entered the 
premises as a partner of defendant No. 1. 
As the landlord himself came in occupa 
tion’ of the demised property the lease 
determined under Clause (d) of Sec. 111 
of the Transfer of Property Act. Entity 
of the landlord as claimed by the defen- 
dant was not kept separate and it could 
Not be separate because the plaintiff as 
a partner was entitled to be in possession. 
He would be deemed to have been in 
possession over each and every parcel of 
the partnership premises. According to 
the own case of the defendants, the plain- 
tiff was in occupation as a partner. 
Under ‘these circumstances, the lease 
stood determined. During the continuance 
or after the termination of the partner- 
ship the possession of the partners other 
than the owner and landlord can be only 
that of licencees. © 


7. There was no admissible evidence 
on the record to prove any continuance 
of tenancy of Dwarika Prasad by holding 
over or otherwise. He is not a party. No! 
decree is being sought against him. The, 
defendants cannot claim any sub-tenancy 
from him as it is prohibited by Clause (2) . 
of the deed of Dwarika Prasad on which. 
they rely. The tenancy of Dwarika Prasad 
having come to an end, the possession 
having been with the plaintiff the posses- 
sion of other partners became possession 
of mere licencees. None. of the partners 
have claimed to be the lessees, 

8. The Hon’ble Supreme Court held 
that the title of the plaintiff cannot be 
challenged in the instant case. The defen-- 
dants not being a tenant the only char- 
acter in which they could be in posses- 
sion would be either as a licencee or as a 
trespasser. In eitħer case the plaintiff is 
entitled to a decree in his favour on the 
basis of his title. 

8. In the result, the present second 
appeal is allowed. The judgment and 
decree passed by.the lower appellate 
court is set-aside and that passed by the 
trial court is restored with costs through- 
out, 








Appeal allowed, 
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N. D. OJHA AND K. M. DAYAL, JL 
Dr. Sahai’s Laboratory Pvt. Ltd. and 


others, Petitioners v. State of U, P, and: 


others, Respondents. 


Civil Misc. Writ Petn. Nos, 7073 ia 
7074 of 1978, D/- 3-7-1980. - : 


` Spirituous Preparations (Inter-State 
Trade and Commerce) Control Act (39 
of 1955), Ss. 8$, 11, 2 (d) — “Spirituows 
preparations” — Homoeopathic dilutions 
and tinctures fall within definition of 
“spirituous preparations” — These arti- 
cles found in possession of persons hav- 
ing no licence for import of the same — 
In absence of any proof to the contrary 
presumption under S. 11 can be raised 
that they have committed an offence 
under the Act — Hence these articles 
can be seized under S. 8 — Homoeopathic 
preparations containing alcohol were not 
exempted from operation of Act. (Medi- 
cinal and Toilet Preparations (Excis® 
Duties) Act (16 of 1955), Sch., Item 3). 
é (Paras 2, 3, 4) 
Cases Referred: Chronological -Paras 
AIR 1978 All 490: 1978 All LJ 919 1,3 
V. C. Misra, for Petitioners; Standing 
Counsel, for , Respondents. 


ORDER:— These two writ petitions 
raise common questions and are being 
decided ‘together. Homoeopathic dilu- 
tions and tinctures were seized from the 
possession of the petitioners of these tw’ 
‘writ petitions. This seizure has been 
challenged on the ground that the respon- 
dents had no authority under law to 
make the said seizure. .Some questions 
which were raised in these two writ pe- 
titions were also raised in Vir Narain 
Tyagi v. State of U. P. (AIR 1978° All 
ee In view of the decision of Vir 
-Narain’s case (supra), the learned coun- 
sel for the petitioners has not pressed 
those points and in our opinion rightly. 
Those points stand decided’ by the said 
case. 

2. What has been urged by the leari 
ed counsel for the petitioners is that 
there was no provision entitling the re- 
spondents to seize the Homoeopathic 
dilutions and tinctures from the posses- 
sion of the petitioners. For the respon- 
dents it has been urged that the Homo- 
eopathic dilutions and tinctures fell 
within the definition of the term “spiritu- 


ous preparations” as defined under Sec- 
tion 2 (d) of the Spirituous Preparations 
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_ these Homoeopathic dilutions 


ALR 
(Inter-State Trade and. Commerce) Con~ 
trol Act, 1955- (hereinafter referred to as 
Act No. 39- of 1955) and that since’ the 
petitioners were found in possession of 
and tinc- 
tures which fell within the definition of 
“spirituous preparations,” it was a case 
covered by Section 11 of Act No. 39 of 
1955. There was a presumption, unless 
proved to the contrary by the petition- 
ers, that they had committed an offence 
under the said Act or Rules made there= 
under in respect of “spirituous prepara- 


tions” possessed by them and seized from 


their custody, According to the 
dents the petitioners had not 

any licence contemplated by Section 3 o 
the said Act and Rules framed there- 
under for import of Homoeopathic dilu- 
tions and tinctures in their possession. B 







No. 39 of 1955 and in this view of the 
matter the respondents were entitled to 
seize these Homoeopathic dilutions and 
tinctures by virtue of the power confer- 
red on them by Section 8 of the Act No, 
39 of 1955. 


3. Having heard the learned counsel 
for the parties, we are of the opinion 
that there is substance in the submission 
made by the Standing Counsel for the 
respondents. In view of the definition of 
the term of “Spirituous Preparations” 
contained in Section.2 (d) of Act No. 39 
of 1955 and the decision of this Court in 
Vir Narain’s case (AIR. 1978 All 490) 
(supra), we have no doubt that Homoeo- 
pathic dilutions and tinctures seize 
from the possession of the petitioners fell 
within the definition of the term “Spiri- 
tuous Preparations” as contained in Se 
tion 2 (d) of the aforesaid Act. The re~ 
spondents in the absence of any proof to 
the contrary were entitled to raise the 
presumption contained in Section 11 o 
Act No. 39 of 1955. No material on thi 
record of these two writ petitions has 
been brought to our notice by the counsel 
for the petitioners to indicate that the 
Homoeopathic dilutions and tinctures 
seized by the respondents were imported 
by the petitioners prior to the com- 
mencement of Act No. 39 of 1955. In this 
view of the matter the provisions of Sec- 
tion 8 of the Act No. 39 of 1955 were on 
the face of it attracted to the facts of 
these two cases. 

4. Relying on the notification, a copy 
whereof has. been filed as Annexure 1 to 
the writ petition, it was urged -by -the 
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counsel for the petitioners ‘that Homoeo- 
pathic. preparations stood exempted from 


the operation of Act No. £9 of 1955. We 
have gone through the said notification. 


Reliance was placed .on clause (2) of this. 


notification by which medicines contain- 
ing alcohol enumerated at Serial No.. 2 
(iii) to the Schedule of Medicinal and 
Toilet Preparations (Excise Duties) Act, 


1955. were exempted from the operation 


of Act 39 of 1955. The Schedule contain- 
ed in the original Act was substituted by 
Section 64 of the Finance Act of 1964. 
Clause 2 (iii) of the Schedule specified 
“all others containing alcohol which are 
prepared by distillation or to which alco- 
hol has been added.” This clause, how- 
ever, deals with medicinal preparations 
in Ayurvedic, Unani or other indigenous 
systems of medicinal preparations. It 
does not deal with Homoeopathic prepa- 
rations containing alcohol. This category 
namely, the Homoeopathic preparations 
containing alcohol is enumerated in 
clause 3 of the Schedule. Apparently, 
therefore, Homoeopathic preparations 
containing alcohol were not exempted 
from the operation of Act No. 39 of 1955 
by the Notification relied on by the coun- 
sel for the petitioner, a copy whereof has 
been filed as Annexure 1 to the writ 
petition. 

‘5. Lastly, it was urged by the counsel 
for the petitioner that the reference in 
the Notification (Annexure 1 to the writ 
petition) of clause 2 (iii) to the Schedule 
to Medicinal and Toilet Preparations (Ex- 
cise Duties) Act, 1955, was to the Sche- 
dule to the said Act as it stood in’ 1955 
and not as it stood after its being substi- 
tuted by the Finance Act of 1964. This 
argument is based on the circumstance 
that the year of the Act mentioned in 
the notification is 1955. We are unable 
to appreciate this submission. It is well- 
known that even after a particular Act 
has been amended by a subsequent Act 
the year of the Act for purposes of re- 
ference would be the sam2 in which it 
was enacted. Simply because in the Noti- 
fication referred to above the year was 
mentioned as 1955, it is not possible to 
hold that the reference to the Schedule 
to the Act was to the one which stood in 
the original Act and not zhe one which 
stood substituted by the Finance Act, 1964, 
After the Schelule being substituted by 
the Finance Act, 1964, it is the new sche- 
dule which would be the part of the 


Act. The Notification relied on by the . 
counsel for the petitioner is dated 28th. 


June, 1975. It is the schedule as it stood 
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on this date which has to be seen to find 


<- out as to what is contained in cl. 2 (iii) 


of the Schedule. We have already ` re- 
ferred to the ` contents of this clause 
which does not include Homoeopathic 
preparations containing alcohol. In this 
view of the matter it is apparent that 
Homoeopathic dilutions and tinctures 
seized from the possession of the peti- 
tioners were not exempt from the opera- 
tion of Act No. 39 of 1955 and it is not 
possible to hold that notwithstanding the 
provisions of Act 39 of 1955 referred to 
above the respondents had no authority 
to seize the aforesaid Homoeopathic dilu- 
tions and tinctures. 


_6. In the result each of these two 
writ petitions fails and is dismissed but, 
there will be no order as to costs. 


Petitions dismissed. 
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M. N. SHUKLA AND 
N. N. MITHAL, JJ. 

M/s. Singhal Engineering Co., Appel- 
lant v. State of U. P, and others, Respon- 
dents. 

F. A. F. O. No. 154 of 1974, D/- 25-4- 
1980.* 

Arbitration Act (10 of 1940), Ss. 11, 12 
(2) (a), (b) — Arbitrator failing to use all 
reasonable dispatch — Application for re- 
moval of arbitrators and appointment of 
sole arbitrator — Order under S. 12 (2) 
(b) that the arbitration agreement shall 
cease is improper, 

Where the arbitrators failed to use all 
reasonable dispatch and could not make 
an award and on the application of a 
party for removal of arbitrators and ap- 
pointment of sole arbitrator, the Court 
instead of acceding to the request, order- 
ed that the arbitration agreement shall 
cease, the order was liable to be set aside. 
(Case law discussed). ` (Para 7) 

Court’s discretion in choosing one or 
the other of the options provided by 
clauses (a) and (b) of S. 12 (2) must be 
exercised judiciously and with full aware- 
ness of the drastic consequences inherent 
in an order passed under clause (b). It 
needs to be emphasised that where the 
court makes an order that a person is ap- 
pointed to act as the sole arbitrator in 
place of person or persons displaced, the 


*Against order of K. N. Misra, Addl. Civil 
Judge, Jhansi, D/- 30-3-1974. 
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arbitration agreement with respect to 
the dispute which was previously refer- 
red to the arbitrator or arbitrators, suk- 
sists and only the arbitrator or arbitre- 
tors appointed under the agreement stand 
removed. On the other hand, when the 
court passes an order that the arbitration 
agreement shall cease to have effect with 
reference to the difference referred, then 
there is no question of any other arbitra- 
tor being appointed in place of the pre- 
viously appointed arbitrator. This is evi- 
dently a very harsh order which should 
be avoided as far as possible. In fact, the 
power under cl. (b) of S. 12 (2) may be 
exercised only in exceptional circumstan- 
ces in order to prevent miscarriage ci 
justice, as for instance, when sending 
the case back for arbitration would cause 
unconscionable delay and prejudice to the 
parties or where unsurmountable tech- 
nical difficulties are likely to arise in re- 
commencing the arbitration proceedings 
or where the parties or the party to the 
reference may be guilty of such gross 
laches as to disentitle them from the 
benefits of arbitration. (Case law discus- 


sed). (Pata 6) 
Cases Referred: Chronological Paras 
AIR 1967 Bom 300 B 
AIR 1966 SC 1036 3 6 
AIR 1962 SC 1123 6 


Krishna Prasad, for Appellant; Stand- 
ing Counsel,. for Respondents. 


_ M. N. SHUKLA, J.:— This is an apf- 
peal under Section 39 (1) of the Arbitra- 
tion Act in which interpretation of Sec- 
tion 12 of the Arbitration Act (herein- 
after referred to as the Act) is involved. 
Briefly, the facts are that the dispute be- 
tween the plaintiff-appellant and the op- 
posite parties was referred by virtue ci 
an arbitration agreement to two arbi- 
trators, one of whom was nominated by 
the appellant contractor and this arbitra- 
tor was Lt. Col. D. K. Ghosh and the 
second arbitrator was Sri D. D. Sanyal, 
Engineer, who was nominated by the 
State of U. P. The former accepted the 
appointment on 15-10-1972, 
latter accepted the appointment on 
24-10-1972. The sitting of the arbitrators 
could not actually commence before 22-1- 
1973. It appears that on account of these 
circumstances the time of one month 
during which the umpire ought to have 
been appointed was lost and the arbitra- 
tors failed to appoint an umpire as re- 
quired by paragraph 2 of the first sche- 
dule of the Arbitration Act, 1940. The 
proceedings were rather protracted ard 
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as many as 25 hearings took place. Ulti- 
mately, however, the arbitrators having 
failed to agree with each other, no award 
was given. The arbitrators returned the 
papers to the court with the prayer that 
in these circumstances either an umpire 
or a sole arbitrator may be appointed by 
the court. Apart from this, the plaintiff 
moved an application dated 9-2-1974 
under Sections 8 and 12 of the Act, pray- 
ing that the arbitrators be removed and 
the court may appoint a sole arbitrator 
to enter on arbitration of the matter 
agreed to be referred by the original 
agreement. The Additional Civil Judge, 
Jhansi by his order dismissed the plain- 
tiffs application and held ‘that the arbi- 
tration agreement shall cease to have 
effect. 


2. The main point urged on behalf of 
the appellant was that the aforesaid 
order was arbitrary and illegal and the 
proper order for the court on the facts of 
the case should have been to remove the 
two arbitrators and appoint a sole arbi- 
trator in the case. It was vehemently sub- 
mitted that the order superseding the 
arbitration agreement was wholly unjust 
and contrary to law. Sri Rajaram Agar- 
wal, appearing for the apvellant sub- 
mitted that the plaintiffs application 
dated Feb. 9, 1974 should have been con- 
strued as an application under Sections 
11 and 12 of the Act and the relevant 
claim of the plaintiff came fully within 
the ambit of Section 12 (2) (a) of the 
Act. On the other hand, Sri S. N. Upa- 
dhyaya, the learned Chief Standing Coun- 
sel contended that the preliminary re- 
quirements of Section 12 were not satis- 
fied and consequently the plaintiff's 
prayer regarding the appointment of a 
sole arbitrator in the circumstances of 
the instant case was untenable and that 
the impugned order was fully justified 
on facts and law. 


3. The power to remove arbitrators is. 
contained in Section 11, which is so far 
as relevant for the purposes of this case, 
provides that “the Court may, on the 
application of any party to a reference, 
remove an arbitrator or umpire who 
fails to use all reasonable dispatch in 
entering on and proceeding with the re- 
ference and making an award.” 


-4, Section 12 deals with the eventua- 
lity where the arbitrator or arbitrators 
are removed and the order which the 
court is competent to pass in such situa- 
tion. Section 12 reads:— 


` 
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"12 (1) Where the Court removes an 
umpire who has not entered on the re- 
ference or one or more arbitrators (not 
being all the arbitrators) the court may, 
on the application of any party to. the 
arbitration agreement, appoint persons ‘to 
fill the vacancies, ~ : i i 

(2) Where the authority of an arbi- 
trator or arbitrators or an umpire is re- 
voked by leave of the court, or where the 
court removes an umpire who has enter- 
ed on the -reference or a sole arbitrator 
or all the arbitrators, the court may, on 
the application of any party to the arbi- 
tration agreement, either— 

(a) appoint a person to act as sole arbi- 
trator in the place of the persons dis- 


* placed, or 


(b) order that the arbitration agree- 
ment shall cease to have effect with re- 
spect to the difference referred.” 


5. The above two sections read tox 
gether unfold the scheme of the Arbi- 
tration Act in so far as the removal of 
‘arbitrators is concerned and the appro- 
priate orders which the Court may pass 
in order to avoid miscarriage of justice. 
It is contemplated by Section 11 that on 
the application of any party to a refer- 
ence the Court may remove an arbitrator 
and the grounds envisaged by the section 
are failure of the arbitrator or arbitra- 
tors to use all reasonable dispatch in 
entering on and proceeding with the re- 
ference and making an award. This im- 
plies that failure to use all reasonable 
dispatch can occur at three stages, name- 
ly, in the initial entering, on the refer- 
ence, in making the award. It is on the 
existence of these conditions that any 
party to a reference is entitled to ‘ask 
for the removal of the arbitrator. It is 
manifest that an application for removal 
of the arbitrator would lie only urider 
Section 11. However, the mere fact that 
the plaintiffs application dated February 
9, 1974 did not purport to be under Sec~ 
tion 11 is of no consequence. If the con- 
ditions necessary for attracting that pro- 
vision are present in the case before us, 
the court should treat the application as 
one under the appropriate provisions of 
law. We -have no hesitation in holding 
that on the facts of the present case the 
arbitrators had failed to use all reason- 
able dispatch at all the three stages of 
the proceedings contemplated by Sec. 11. 
We have already referred to the various 


dates from which it would be 
evident that owing to the ‘-ex- 
igencies of the situation one month’s 
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period within which the appointment of 
an umpire. should have been made, 
elapsed and no such appointment was 
made, Thereafter also the actual com- 
mencement of the hearing before the 
arbitrators did not take place immediate- 
ly. The proceedings continued. for nearly 
one full year and it is not commendable 
that. the arbitrators should have taken 
such an inordinately long time in realis- 
ing the truth that they were not able to 
agree with each other. However, the facts 
which cannot be escaped are that for all 
their efforts to resolve their differences 
the arbitrators despaired of success in 
this direction and ultimately had to re- 
sort to the action of surrendering their 
papers to the Court and requesting it to 
take appropriate action in the matter. 
Without casting any aspersion on the bona 
fides of the arbitrators it must, however, 
be noticed that they failed to use all rea- 
sonable dispatch in conducting the pro- 
ceedings and were ultimately unable to 
make an award because of the differences 
between them which proved irreconcil- 
able. Thus, all the requirements of Sec- 
tion 11 were fully satisfied in the pre- 
‘sent case. and the court would have been 
justified in exercising its powers . under 
that section and removing the arbitra- 
tors. The court below, however, dismiss- 
ed the application on the sole ground 
that the plaintiff omitted to avail of the 
right of: asking for the removal of the 
arbitrators in good time and consequent- 
ly in its opinion the plaintiff’s applica- 
tion was liable to be dismissed. We are 
unable to endorse this view of the learn- 
ed Judge. Unless there was some thing 
evidently disquieting the parties to the 
reference would have in the ordinary 
course looked forward to an award in 
which both arbitrators concurred, It is 
only when all efforts on the part of the 
arbitrators to sink their differences fail- 
ed that it dawned on the arbitrators as 
well as the parties that there was no way 
open except to move the court. It is in 
these peculiar circumstances that the ap- 
plication under Sections 8 and 12 „was 
presented by the plaintiff. The plaintiff's 
conduct did not smack of negligence or 
want -of bona fides in not claiming the 
removal of the arbitrators earlier in 
point of time. Hence, the dismissal of the 
application on the ground stated in the 
impugned order was altogether errone- 
ous, e 

6. The other question, however, which 
has loomed large in the case is as to whe- 
ther in these circumstances the court 
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should have exercised its powers under 
clauses (a) or (b) of Section 12 (2) of the 
Act. The learned Chief Standing Counsel 
argued that the court acted rightly in 
holding that the arbitration agreement 
Shall cease to have effect. On the other 
hand, the appellant’s counsel submitted 
that in this case the provisions of clause 
(a) were fully attracted and the appro- 
priate orders which the court should 
have passed was to remove the arbitra- 
tors and appoint a sole arbitrator, as ex- 
pressly prayed for in the plaintiff's ap- 
plication. We think there is considerable 
force in the plaintiff’s contention. It is 
our considered opinion that an arbitra- 
tion agreement should not be lightly 
superseded. Such drastic action may be 
resorted to only when there are‘ compel- 
ling reasons. It cannot be disputed that 
an order under clause (b) that the agree- 
ment shall cease to have effect is the 
same thing as superseding the arbitra- 
tion. See AIR 1967 Bom 300 M. HL 
Tejani v. Kulsumbai). In considering the 
exercise by the court of the power cf 
supersession of an arbitration agreemert 
it must not be forgotten that one of the 


very salient and salutary objects of seek- 


ing arbitration is to avoid delay which 
is an unfortunate accompaniment of re- 
gular legal proceedings. As observed in 
AIR 1966 SC 1036 (para 13) (Amarchand 
_ V. Ambica Jute Mills) “parties not wish- 
ing the law’s delays ‘know, or ought to 
know, that in referring a dispute to arbi- 
tration they take arbitrator for better or 
worse, and that his decision is final both 
as to fact and law. In many cases tke 
parties prefer arbitration for these rea- 
sons. In exercising its discretion cauti- 
ously and sparingly, the Court has nə 
doubt these circumstances in view, and 
considers that the parties should not be 
relieved from a tribunal they have 
chosen..........+ . 


It is implicit in the above observations 
that an order superseding an arbitration 
agreement -should be an exception rather 
than a rule and the attempt of the court 
should be to enforce the agreement as 
far as possible. The parties should not 
be allowed to resile from their original 
agreement and no. effort should be spar- 
ed in adhering to the reference. In fact, 
from the scheme of the entire Act it te- 
comes ‘manifest that in most’ cases ‘in 
spite of even misconduct of the arbi- 
trators the Court has been left with a 
discretion to let“the arbitration agreement 
survive. Thus, for example, the Act gives 
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power to the arbitrator to correct in an- 
award a clerical mistake or error arising 
from any accidental slip or . omission, 
Further, Section 16 gives power to the 
court to remit the award to the- arbitra- 
tor for reconsideration. Section 19 gives 
an option to the court not to supersede 
the reference and thus let the arbitration 
agreement remain effective, even when 
it sets aside the award. Likewise Sec- 
tions 8, 10, 20 (5) and 25 disclose that 
whether the arbitration is under Chap- 
ters II, III or IV discretion is left to the 
court to decide whether to supersede the 
reference or not even when it sets aside 
an award. See AIR 1962 SC 1123 (Juggi- 
lal v. General Fibre Dealers). We are 
of the opinion that while exercising this 
power under Section 12 (2) ofthe Act 
the court should not be oblivious of the 
central scheme of the Act. Its discretion. 
in choosing one or the other of the op-. 
tions provided by clauses (a) and (b) ofl 
Section 12 (2) must be exercised judici-' 
ously and with full awareness of the. 
drastic consequences inherent in-an order} 
passed under clause (b). It needs to be 
emphasised that where the court makes 
an order that a person is appointed to act 
as the sole arbitrator in place of person, 
Or persons displaced, the arbitration: 


agreement with respect to the dispute 
which was previously referred to the, 
arbitrator or arbitrators, subsists and, 


only the arbitrator or arbitrators appoint- 
ed under the agreement stand removed.’ 
On the other hand, when the courti 
passes an order that the arbitration! 
agreement shall cease to have effect with: 
reference to the difference referred, 
then there is no question of any other 
arbitrator being appointed in place of 
the previously appointed arbitrator. This‘ 
is evidently a very harsh order which 
should be avoided as far as possible. In 
fact, the power under clause (b) of Sec-'! 
tion 12 (2) may be exercised only in ex- 
ceptional circumstances in order to pre- 
vent miscarriage of justice, as for in- 
stance, when sending the case back for 
arbitration would cause unconscionable, 
delay and prejudice the parties or! 
where unsurmountable technical difficul-' 
ties are likely to arise in re-commencing/ 
the arbitration proceedings or where the, 
parties or the party to the reference may! 
be guilty of such gross laches ‘as to dis-. 
entitle them from the benefits of arbi- 
tration. On the facts of the present case 
could be! 


attributed to the - plaintiff, the power! 
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under clause (b) of Section 12 (2) should 
not have been exercised and we have no 
doubt that the court exercised its dis- 
cretion arbitrarily. | 


7. The learned Chief Standing Coun- 
sel advanced yét another argument 
which, though ingenious, cannot be ac- 
cepted. He submitted that under Sec- 
tion 12 (1) of the Act the court had no 
jurisdiction to remove all the arbitrators 
appointed by an arbitration agreement 
and consequently the prayer made by the 
plaintif? in his application was mis-con- 
ceived. He invited our attention to the 
parenthetical clause incorporated in Sec- . 
tion 12 (1) of the Act ie. “not being all 
the arbitrators” and on its basis contend- 
ed that the court was not competent to 
remove all the arbitrators i.e. the two 
arbitrators appointed in the present case. 
This argument proceeds from a mis- 
reading of sub-sections (1) and .(2) of Sec- 
tion 12 and inadequate appreciation of 
the scheme of that section. The substan- 
tive power of removing the arbitrators is 
conferred independently by both the pro- 
visions, namely, sub-sections (1) and (2) 
of Section 12 which operate in two dis- 
tinct fields. Sub-section (1) applies, inter 
alia, where the court orders removal of 
one or more arbitrators (not being all 
the arbitrators) whereas sub-section (2) 
is attracted where the removal relates 
to the sole arbitrator or all the arbitra- 
tors. To take an illustration, where there 
are four arbitrators the court may re- 
move only three arbitrators or all the 
four. Where only three arbitrators are 
removed it would become necessary to 
fill their vacancies and this is provided 
for under sub-section (1). On the other 
hand, where all the four arbitrators are 
removed the court has tke discretion to 
proceed under clauses (a) and (b) of sub- 
section (2) of Section 12 of the Act. We 
have already indicated that the more 
drastic powers under clause (b) should 
be sparingly exercised. Taking into con- 
sideration the pith and substance of the 
provisions embodied in Sections 11 and 
12 we hold that in the instant case the 
court should have allowed the plaintifi’s 
application and after removing the arbi- 
trators appointed a sole arbitrator and 
such order alone would have met the 
ends of justice. 

8. In the result, we allow this appeal 
with costs, set aside the impugned order 
and allow the plaintiffs application and 
direct that the court below should ap- 
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point a sole arbitrator in the case within 
three months from the date of receipt of 
the order. The office is directed to send 
down the record without delay. 

Appeal allowed.. 





AIR 1980 ALLAHABAD 369 
A. N. VERMA, J. 
Abdul Jabbar and others, Petitioners 
v. 2nd Additional District Judge, Orai 
and others, Respondents, 


Civil Misc. Writ Petn. No. 5955 of 1979, 
D/- 24-4-1980. 

(A) Evidence Act (1 of 1872), S. 85 — 
Notaries Act (53 of 1952), Ss. 2 (d) and 
3 — S. 85 applies not only to Notaries 
Public as defined in Notaries Act but also 
to Notaries Public functioning in other 
countries Documents authenticated 
before Notaries Public functioning in 
other countries (Pakistan) must be pre- 
sumed to have been duly authenticated 
within S. 85. AIR 1967 Cal 636, AIR 1976 
Delhi 263 and AIR 1971 SC 761, Rel. on; 
AIR 1958 Andh Pra 107 and AIR 1970 
Manipur 57, Dissented from, (Para 17) 


`- (B) Provincial Small Cause Courts Act 
(9 of 1887), S. 25 (as amended in U. P.) — 
Trial Court finding that relationship of 
landlord and tenant did not exist between 
plaintiff and defendant — Trial Court ig- 
noring admissions which were of deci- 
sive character — District Judge is justi- 
fied in reversing finding of trial Court in 


_ 


revision under S. 25. (Para 18) 
Cases Referred: Chronological Paras 
AIR 1976 Delhi 263 12, 16 
AIR 1971 SC 761 12, 16 
AIR 1970 Manipur 57 10, 14 
ATR 1967 Cal 636 12, 14, 15 
AIR 1958 Andh Pra 107 10 


Rajeshji Verma, R. Dwivedi and P. K. 
Biswas, for Petitioners; V. K. Gupta, for 
Respondents. 


ORDER:— These are two connected 
petitions arising out of two suits filed by 
the plaintifis-respondents against the pe- 
fitioners in each of the two petitions for 
the eviction of the petitioners, 


2. The relevant facts are these: The 
respondents Nos. 3 and 4 (in Writ Peti- 
tion No. 5955 of 1979) filed two suits 
against the petitioners of the two peti- 
tions on the ground that they were the 
tenants of the respective accommodations 
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and despite a notice determining the ten- 
ancy, they did not vacate the accommo- 
dation in dispute. 

3. The petitioners contested the two 
suits: and denied the title and ownership 
of the plaintiffs. The petitioners asserted 
that they were themselves the owners 
of the property in dispute. They also 
denied ‘having been served with any 
notice. 

4. The trial court accepted the ver- 
sion of facts as given by the petitioners 
and dismissed the two suits. X 

5. The landlords filed Revisions under 
Section 25 of the Provincial Smali Cause 
Courts Act and the same have been al- 
lowed. The learned District Judge allow- 
ing. the Revisions has decreed the plain- 
tiffs-respondents’ suits for the ejectment 
of the petitioners as well as for recovery 
of arrears of rent etc. 


6. Dr. R. Dwivedi, learned counsel for 
the petitioners has challenged the lega- 
lity of the decrees passed by the learned 
District Judge decreeing the plaintiffs- 
respondents’ suits principally on two 
grounds. These are: 

. (1) The view taken by the learned Dis- 

trict Judge that Notary Public appointed 
and functioning in other countries, could 
be regarded as Notary Public within the 
meaning of Section 85 of the Evidence 
Act, is manifestly unsustainable in law; 


(2) The finding of the trial court on 
the question whether relationship of 
landlord and tenant existed: between the 
plaintiffs and the defendants was cor- 
rect, and not being vitiated by any error 
of law was not amendable to review 
under Section 25 of the Provincial Smal 
Cause Courts Act. 

7. Having heard learned ogün for 
the parties, I find no merits in either of 
these two petitions. 

8. As both the petitions turn upon a 
common question of law, they are being 
disposed of by a common judgment. 


9. Elucidating the first point, learned 
counsel contended that the power of at- 
torney executed by Badruddin respon- 
dent No. 4 in favour of Iftikhar Ahmad 
respondent No. 3, not having been auth- 
enticated by or executed before a Notary 
Public appointed for that purpose in this 
country as contemplated by the provi- 
sions of Notaries Act, the same could 
not be presumed to have been duly ex- 
ecuted within the meaning of Section 85 
of the Evidence Act. Counsel contended 
that the presumption which is 
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embodied in Section 85 of the Evidence. 
Act is available only to Notaries 


Public as defined by the Notaries Act. In 
the present case, the Notary Public who 
has authenticated the power in question 
is of Pakistan, and inasmuch as it had 
not been proved by any evidence that 
there was any reciprocity between India 
and Pakistan in that behalf, the Notary 
Public authenticating the power, could 
not be regarded as a Notary Public with- 
in the meaning of Section 85 of the Evi- 
dence Act, and consequently the pre- 
sumption under Section 85 of the Act 
could not apply. 

10. In support counsel placed reli- 
ance on two decisions, namely, D. Sardar 
Singh v. Seth Pissumal Harbhagwandas 
Bankers (AIR 1958 Andh Pra 107, para 5) 
and AIR 1970 Manipur 57. 

11. Counsel for the respondent No. 1 
ori the other hand urged that there was 
absolutely no warrant for giving a re- 
stricted meaning to the words “Notary 
Public” in Section 85 of the Evidence 
Act. The contention was that the provi- 
sion of Notaries Act could not be import- 
ed into Evidence Act. 


12. In support, learned counsel placed 
reliance on three decisions, namely, Jug- 
raj Singh v. Jaswant Singh (AIR 1971 SC 
761). National and Grindlays Bank Ltd, 
v. World Science News (AIR 1976 Delhi 
263 para 11) and In re: K. K. Roy (Pri- 
vate) Ltd. (AIR 1967 Cal 636). 

13. Having heard learned counsel for 
the parties at some length on this issue, 
I am clearly of the view that the auth- 
orities cited by the counsel for the re- 
spondents are more apposite than the 
authorities cited by counsel for the peti- 
tioner. Furthermore, I am of opinion that 


_the view taken in the authorities cited 


by counsel for respondents is more con- 
sistent with the demands of equity and 
justice. 


14. -As régards the cases cited by the 
counsel for the petitioners, the case re- 
ported in AIR 1970 Manipur 57. merely 
followed the decision of Andhra Pradesh 
High Court mentioned above. So far as 
the decision of Andhra Pradesh is con- 
cerned I find that it proceeds on the as- 
sumption that the Notary Public refer- 
red to in Section 85 of the Act must be a 


Notary Public appointed or recognised 
for that purpose in this country, The 


question which has been ‘debated before 
me was not considered by the learned 
Judge who proceeded on the hypothesis 
that Section 85 of the Evidence Act was 
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not applicable.to documents authenticat- 
ed by Notaries Public functioning in 
other countries. I find that the decision 
of the Andhra Pradesh High Court is; of 
little assistance in resolving the contro- 
versy. The case which. has considered 
the question raised before me in ‘some 
depth is the one reported in re; K. K. 
Ray (Private) Ltd. (AIR 1967 Cal 636). 
In this case, Mr. Justice P. B. Mukherjea 
(as he then was) traced the entire his- 
tory of the institution of Notaries Public 
as it existed from ancient times in dif- 
ferent countries. The learned Judge after 
a very profound treatment of the sub- 
ject came to the conclusion that it would 
not be correct to limit the application of 
Section 85 of the Evidence Act only to 
the Notaries as defined in the Notaries 
Act. In fact, the learned Judge suggested 
that the provisions of the Notaries Act 
ought to be amended to bring it in line 
with the laws relating to acceptance of 
authentication by Notaries Public func- 
tioning in other countries and the princi- 
ples on the basis of which the documents 
authenticated by Notaries Public func- 


tioning in other oa have always 
been accepted. 
15. I am with respect, in complete 


agreement with the enunciation of the 
law laid down in the case reported in re; 
K. K. Ray (Private) Ltd. (AIR 1967 Cal 
636). Counsel for the petitioner invited 
my attention to the observations of the 
learned Judge made in varagraph 32 of 
the decision in which the learned Judge 
while considering the effect of the provi- 
sions of Notaries Act on the admissbility 
of documents and affidavits verified by 
Notaries Public functioning in other 
countries referred to reciprocity which 
had been existing in regard to the ac- 
ceptance of such document between dif- 
ferent countries. However, the fact re- 
mains that in spite of Section 14 of the 
Notaries Act, the learned Judge reached 
the conclusion that the Cocument before 
him had been duly authenticated. 


16. The decision reported in AIR 1976 
Delhi 263 (para 11) also equally fortifies 
the view canvassed by counsel for the 
respondents. In paragrapk 11 of the Re- 
port, the learned Judge has observed 
that both Sections 57 and 85 lead to the 
conclusion that the documents authenti- 
cated before Notaries Public in other 
countries must be presumed to have been 
duly authenticated within the meaning 
of Section 85 of the Act, ard that it would 
lead to serious difficulties if the other 
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interpretation namely that Section 85 of 
the Evidence Act is limited only to docu- 
ments authenticated by Notary Public 
of this country, was accepted. The learn- 
ed Judge deciding that case has follow- 
@€d the decisions of the Supreme Court 
in the case of Jugraj Singh v. Jaswant 
Singh (AIR 1971 SC 761). In the said de- 
cision, the Supreme Court accepted a 
document which was authenticated before 
a Notary Public of California, U.S.A. 
The Supreme. Court case applied Sec- 
tion 85 without reference to the provi- 
sions of the Notaries Act. In my view, 
the decision of the Supreme Court is 
fully applicable to the facts of the pre- 
sent case. The decision is binding upon 
this Court. 


17. Following the decisions cited by 
counsel for the respondents, I hold that 
S. 85 of the Act applies equally to docu- 
ments authenticated by Notaries Public 
of other countries. I further hold that 
there are no grounds for importing the 
provisions of Notaries Act into the inter- 
pretation of S. 85 of the Evidence Act. In 
my opinion, documents which purport to 
be executed before or authenticated by 
Notaries Public, bearing proper seals, of 
other countries ought to be presumed to 
have been duly notorised within the 
meaning of S. 85. I, therefore, find no 
substance in the first point. 


18. As regards the second point urg- 
ed by the counsel for the petitioner, the 
learned District Judge has set aside the 
finding of the trial court on the ground 
that the trial court had failed to con- 
sider some of the vital admissions refer- 
learned 
District Judge. These admissions were 
of a decisive character and having been 
ignored by the trial court, the learned 
District Judge was justified in reversing 
the finding of the trial court under S. 25 
of the Provincial Small Cause Courts 
Act. The finding of the learned District 
Judge on the question whether relation- 
ship of landlords and tenants existed be- 
tween the plaintiffs and the defendants 
is a well discussed finding and is fullv 
justified by the evidence on record, and 
having regard to the facts and circum- 
stances mentioned in the judgment of the 
learned District Judge, he was fully 
justified in reversing the finding of the 
trial court. The finding of the trial court 
was based on a consideration of only a 
part of the evidence on record, ignoring 
substantial pieces of evidence adduced 
by the plaintiff. The finding of the trial 
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court on this question was not according 


to law and was, therefore, rightly set 
aside. 
19. There is- no merit in either of 


these petitions, which are, therefore, dis- 
missed,, There will be no order as to 
costs, 


20. The petitioners „are, however, 


granted four months’ time to vacate the - 


accommodation, The petitioners will 
hand over vacant possession of the ac- 
commodation in dispute within this period 
of four months to the plaintiffs-land- 
lords. The petitioners will pay four 
months’ damages at the rate of the rent 
in advance within a period of one month 
from today, failing which the decree for 
ejectment shall be executable at .once. 


Petitions dismissed, 
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A. BANERJI, J, 
. Smt. Gita Devi, Appellant -v, 
Munder Devi, Respondent, 

Second Appeal No, 431 of 1972, Dj- 
21-4-1980.* 

Succession Act (39 of . 1925), Ss. 109, 
107 and 105 — Saving of legacy — “A” 
bequeathing his estate equally to daugh- 
ters “B” and “e” i “Cc” ‘dying in A’s 
lifetime leaving a daughter “X” — “X” 
is entitled to inherit share of “C”. 


Where the testatrix bequeathed her 
estate to two daughters equally and one 
of them died-in her lifetime leaving a 
daughter, that daughter would be en- 
titled to succeed to the share of her de- 
ceased mother on the footing that the 
legacy was. saved in view of provisions 
of S. 109. (Para 19) 

- The primary consideration of Sec, . 109, 
which is an exception to S. 105, is that 
the legacy. must not lapse, where the 
legatee who is the child of the téstator 
dies in the lifetime of the testator leav-. 
ing behind an issue. The emphasis is that 
the legatee must be an off-spring of the 
testator. This is that distinguishes this 
` section from S. 107. Once it is shown that 
the gift is in favour of a person or per- 
sons who come within the meaning .of 
the word “child” of the testator and such 
a child dies in the lifetime of the testator 
leaving an issue the requirement of Sec- 
rE SO oleae ee en ees Se 


*Against decree of Baharji Dass, 1st 
Addl. Dist. J., Varanasi, DJ- 3-7-1971. 
ee 
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tion 109 is fulfilled. The expression “any 
child” therein, includes not only one 
child but also children of the testator, 
The bequest may be in favour of a child 
or children of the testator. The object of 
S. 109 is clear viz., the testator wants to 
give his property to his child or children 
under the will but the child or children 
die in his lifetime leaving behind an 
issue, that issue must not be deprived of 
the property. It does not matter whether 


` there is one, two or more children of the 


testator who have been named as lega- 
tees under the Will. The principle em- 
bodied in S. 109 would apply only where 
such a legatee dies in the lifetime of the 
testator leaving behind an issue. AIR 
1961 SC 838; AIR 1961 SC 849 and (1883) 
25 Ch D 320, Rel, on. ; 
(Paras 13, 14, 15, 18) 
Cases Referred: Chronological Paras 
AIR 1961 SC 838: 1961 (2) CriLJ 1 16 
AIR 1961 SC 849: 1961 (2) Cri LJ 12 16 
(1883) 25 Ch D 320: 50 LT 132, Isle of ` 
Wight Rly. Co. v. Tohourdin 16 


. (1880) ILR 4 Bom 537 = 4 


Mohan Ji Verma, for Appellant; R, M. 
Singh, for Respondent, i 

JUDGMENT:— This is a second ap- 
peal by the plaintiff-appellant, It raises 
a very interesting question under the 
Succession Act, 


2. The question is whether the daugh~ 
ter of a legatee who dies in the lifetime 
of the testatrix succeeds to the legacy 
when the will gave the estate to two 
daughters of the testatrix equally, The 
contention on behalf of the appellant is 
that she succeeds to the legacy of her 
deceased mother in view of the provi- 
sions of Sec. 109 of the Indian Succession 
Act, hereinafter referred to as the Act. 
Learned counsel for the respondent con- 
tended that the provisions of Section 107 
of the Act would be applicable because 


` under the will the properties of the de- 


ceased testatrix were bequeathed to the 
two daughters equally. The trial court 
as well as the lower appellate court both 
have taken the view that the appellant 
does not succeed to the legacy. The lower 
appellate court has based its conclusion . 
on the use of the expression. “legacy” 
and “any child” in Section 109 to mean 
one legatee and one child. Learned coun- 
sel for the parties have argued the case 
more or less on the first impression and 
have stated that they have not been able 
to lay their hand on any. deciaea case on > 


. the point, 


‘“ 
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3. The point is- not: free from difficulty 

and there is no clear pronouncement 
either way. It may be stated here that 
the provisions of Sec. 109 of the Act. are 
based on Sec. 33 of the English Wills 
Act of 1837. It will, therefore, be neces- 
sary to refer to some English cases and 
to Halsbury’s Laws of England and Jer- 
man on Wills as well, 
. 4 In order to appreciate the provi- 
sions of Sections 107 and 109. of the Act 
in true prospect it may be relevant to 
refer to Section 105 of tne Act for it is 
well settled that Sec. 109 is an exception 
to the provisions of Sec, 105. It reads as 
follows: 

"105 (1) If the legatee does not survive 
the testator, the legacy cannot take- 
effect, but shall lapse and form part of 
the residue of the testatoz’s property un- 
less it appears by the will that the testa~ 
tor intended that it should go to some 
other person. 

(2) In order to entitle the representa- 

tive of the legatee to reczive the legacy, 
it must be proved that he survived the 
testator.” 
This provision lays down in what case 
the legacy lapses, The principle laid down 
by the provisions of this section is that 
unless the legatee survives the testator 
the legacy is extinguished. Neither can 
the executors nor the administrators of 
the legatee can demand the legacy. The 
will does not take effect until the death 
of the testator and the will cannot com- 
municate any benefit to persons who die 
before the death of the testator. Where 
a testator bequeathed his whole property 
to his brother and expressly directed that 
neither his widow nor his daughter would 
take any share of his property the death 
of the brother during the lifetime of the 
testator, led to the positior that the testa- 
tor had died intestate. See Erosha v. Jer- 
bai ((1880) ILR 4 Bom 537). The position 
would be different if the testator intend- 
ed that it should go to some other per- 
son in the event of the death of the 
legatee. The Illustration (iii) to S. 105 
makes the position clear. The Illustration 
Gii) is— 

"A legacy is given to A, and, in case 
of his dying before the testator, to B. A 


. dies before the testator. The legacy goes 


to B.” 

5. The provisions of S. 96 of the Act 
permit a testator to make a bequest in 
the alternative. Illustration (iii) to this 


-section is similar to the Illustration (ii) 


of S, 105, It is. also well settled that it 


` 


‘The principle on which this 
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will not be enough if the testator mere- 
ly expresses his desire that. the legacy 
should not lapse, but he must indicate 
clearly that in the event of the death of 
the original legatee it would go to an- 
other legatee. 


6. Section 106 of the Act is also rele- 


- Vant. It reads as follows:— 


“106. If a legacy is given to two per- 
sons jointly, and one of them dies before 
the testator, the other legatee takes the 
whole.” ` 


It will be noticed that Section 106 is an 
exception to the Rule embodied in Sec- 
tion 105. If the legacy is given to two 
persons jointly, then it would not lapse 
on the death of one of them. In the case 
of the death of one of the legatees the 
other legatee takes the entire. The basis 
of this rule is the concept of joint ten- 
ancy between the legatees. 


7. Section 107 is another exception te 
S. 105, but is different from S. 106. Sec- 
tion 107 reads as under:— 


“107. If a legacy is given to legatees 
in words which show that the testator 
intended to give them , distinct shares 
of it, then, if any legatee dies before the 
testator, so much of the legacy as was 
intended: for him shall fall into the resi- 
due of the testator’s property.” - 

It will be relevant to quote the Illustra- 
tion also. 


“Illustration.—-A sum of money is be- 
queathed to A, B and C, to be equally 
divided amongst them. A dies before the 
testator. B and C will only take so much 
as they would have had if A had surviv- 
ed the testator.” 


The provisions of this section make it 
clear that where the legacy is given to 
two legatees with distinct shares to each 
and one of the legatees dies before the 
testators, then the share which was in- 
tended to be given to the deceased lega- 
tee, will not go to the. remaining legatee 
or legatees but will lapse and go to the 
share of the testator. That share will 
then be treated as intestate and the heirs 
will succeed to it in accordance with law, 
section is 
founded is the application of the rule of 
tenant-in-common. The distinction be 
tween “Joint tenants” and “Tenant-in- 
common” has been aptly put by Mulla 
in his Transfer of Property Act, 6th Edi- 
tion at page 222 in the following words:— 

“Joint tenancy connotes unity of title, 
possession, interest and commencement 
of title, in-a tenancy in common, there 
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may be unity of possession and co- 
commencement of title but the other two 
features would be absent.” 


Thus the distinction between S. 106 and 
S. 107 is clear. Section 106 proceeds treat- 
ing the legatees on the principle of joint 
tenancy and the provisions of S. 107 
proceed on the principle of tenancy-in- 
common. . 

8. Section 108 provides that where a 
share which lapses is a part of the gene- 
ral residue bequeathed by the will, that 
share shall go as undisposed of. That 
share will devolve on the heirs in accord- 
ance with law. . 

9. I then come to S. 109 which is an- 
other exception to the rule propounded 
in S. 105. It reads as follows:— 


“109. Where a bequest has been made 
to any child or other lineal descendant of 
_ the testator, and the legatee dies in the 
lifetime of the testator, but any lineal 
descendant of his survives the testator, 
the bequest shall not lapse, but shall 
take effect as if the death of the legatee 
had happened immediately after the death 
of the testator, unless a contrary inten- 
tion appears by the will.” 

It will be relevant to quote the illustra- 
tion appearing under this section. 

“Tllustration— A makes his will, by 
which he bequeaths a sum of money to 
his son, B, for his own absolute use and 
benefit. B died before A, leaving a son, 
C, who survives A, and having made. his 
will whereby he bequeaths all his pro- 
perty to his widow, D. The money goes 
to D.” ` 
The provision of this section is based on 
S. 33 of the English Wills Act, 1837. The 
purport of this section is to introduce 2 
fiction that the original legatee survives 
till after the death of the testator so that 
the gift which is intended for him does 
not lapse. The will in such a case does 
not fail. A reference may be made to 
Jarman on Wills on this point. Reference 
may be made to p. 440 of the 8th Edition 
of the Book “A Treatise on Wills.” 

“A declartion by a testator that if a 
legatee shall predecease the testator leav- 
ing issue -living at the ‘testator’s death 
the share shall not lapse but shall take 
effect as if the legatee had died imme- 
diately after the testator, is sufficient to 
make the legacy pass to the legatees 
personal representating as part of his 
personal estate.” a 
Again on page 450 it is stated, 

- “If a testator gives property to all 
hus children living at his death and any 
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of the children who may die in his life- 
time leaving ‘issue living at his death, 
this operates under S. 33 of the Wills 
Act, so that the share of a child dying 
before the testator and leaving issue, 
forms part of that child’s estate. But as 
S. 33 only applies to gifts to the testa- 
tor’s own issue, a gift to the children of 
another person who dies in the testator’s 
lifetime leaving issue is nugatory; those 
children who. survive the testator take 
as a class under the gift. And the issue of 


a deceased child takes nothing by impli- . 


eation.” 


10. On p. 466 Jarman then consider- 
ed the question whether a child who is 
not yet born, but is in the womb would 
-Succeed to his father’s interest, where 
the father dies in the 
father the testator, 
served: 


“The effect of the section is to prolong 
the life of the original devisee or lega- 
tee by a fiction for a particular purpose; 
that purpose is to give effect to the will 
in which the gift which would otherwise 
lapse occurs, and it only be given.” 


11, In Halsbury’s Laws of England, 
III Edition, Vol. 39 p. 941 paragraph 1424 
the rule contained in S. 33 of the English 
Wills Act, 1837 has been enunciated. It 
has been succinctly stated in the. follow- 
ing words:— 

“This rule is applicable in the case of 
a gift to a child dead at the date of the 
will, or where the issue surviving the 
testator was not living at the death of the 
devisee or legatee. The gift must, how- 


Jarman then ob- 


ever, be to the legatee as a persona desig-- 


nata. The rule is not applicable where 
the gift is to a class not ascertainable 
until the death of the testator, even 
where there happens to be only one 
member of the class nor is it applicable 
to the lapse of a gift in joint . tenancy 
where both the donees predecease the 
testator and one or both leave issue.” — 

12. The exposition of the law, as seen 
above, does clarify the position. Jarman’s 
observation on p. 450 of his book, refers 
to the testator giving his property to all 
his children and any of the children who 
may die in his lifetime leaving an issue 
is not deprived of his share. Children of 


the testator who are named as legatees . 


form a distinct class and the provisions 
of S. 33 of the Wills Act, 1837 save their 
interest in favour of their issue or issues 
even though they may have died in the 
lifetime of the testator. The case law re- 
ferred to in Jarman on Wills and Hals- 


lifetime of his - 


Ww 


Ñ 
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bury’s Laws of England are in respect of 
gifts in favour of one child only and who 
predeceased the testator leaving an issue. 
Such cases do not lend any assistance. 


13. The position in the present seccnd 
appeal is slightly different. The posit.on 
is that the testator left behind two 
daughters and both were to take equally. 
One of them died in the lifetime of he 
testator leaving an issue. The question is 
whether that issue would succeed to <he 


share of her deceased mother on “he 
footing that the legacy was saved in 
view of the provisions of S..109 of ~he 


Act. It has been seen. above, that S. 107 
indicates that where a legacy is given to 
legatees with distinct shares, and one of 
the legatees died before the testator, tren 
the share of that legatee would fall ito 
the residue of the testator’s property. 
S. 107 is general in its epplication and 
the use of the expression “legatees” there 
applies to any two legatees or more. It 
will be seen that S. 107 makes no refer- 
ence to the testator’s child or children, 
This section also does not say anything 
where the legatee has left behind an 
issue. That question does not arise uncer 
S. 107. Therefore, it may be inferred that 
S. 107 speaks of a situation when fhe 
testator has bequeathed his property in 
favour of two or more legatees who may 
or may not be his or her children kut 
indicating their distinct shares in the 
property. In such an event the legatee 
who dies his or her share goes back to 
the pool of the testator. S. 109 on the 
other hand, is a very spezific provisicn. 
It takes care to save the property for tne 
child of a deceased legatee who is a child. 
of the testator. The primary considera- 
tion is that the legacy must not lapse, 
where the legatee who is the child of 
the testator dies in the lifetime of tae 
testator leaving behind an issue. The em- 
phasis is that the legatee-must be an oï- 
spring of the testator. In other words, 
the emphasis on S. 109 is that the lega- 
tee must be a child of the testator. This 
is that distinguishes this section from 
S. 107. Once it is shown that the gift is 
in favour of a person or persons w.70 
come within the meaning of the word 
“child” of the testator and such a child 
dies in the lifetime of the testator leaz- 
ing an issue the requirement of S. 109 is 


‘fulfilled. It was argued thet S. 107 makes 


no such provision. This is correct for 
S. 107 is not confined to a gift in favour 
of the child of the testator. S. 107 env- 
ages a gift in favour of any two or more 
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persons, not necessarily the children of 
the. testator. Consequently, the provision 
which has been engrafted in S. 109 could 
not be provided in S. 107. 


14. It is well settled that when there 
is a specific provision it excludes the 
general provision. S. 107 would be the 
general provision and S. 109 would be 
the special provision. Consequently, 
where the major element of S. 109 is 
present, the principles embodied in Sec-l 
tion 107 cannot be made applicable. 


15. What will be the position if thej 
testator instead of leaving one child as 
the legatee leaves two or more children 
as legatees? This is one of the principal 
questions in this case. Will the case come 
under S. 109 or must it necessarily fall 
under §. 107? The lower appellate court 
has decided the question on the use of 
the word “legatee” in singular and giv- 
ing the meaning of the words “any child” 
as only “child”, It would be grammati- 
cally incorrect to use the expression 
‘legatees’ in §..109 where earlier the ex- 
pression “any child” has been used. The 
words: “any child” do not, in my opinion 
restrict to only one child. The word ‘any’ 
is not restricted in its meaning as only, 
This expression is wide enough to take 
in its fold more than one child. The word 
‘any’ has been defined as ‘indefinite 
numeral adjective’ and also as “one in- 
definitely”, “some; whichever, no matter 
which”. It is, therefore, clear that it does 
not denote any particular number, 

16. The words ‘any one’ have come up 
for consideration of the Supreme Court 
in AIR 1961 SC 838, Chief Inspector of 
Mines v. K. C. Thapar and also in Ban- 
warilal v. State of Bihar (AIR 1961 SC 
849). Their Lordships were considering 
the meaning of the expression ‘any one 
of the directors’.used in Sec. 76 of the 
Mines Act, 1952. Two possible interpreta- 
tions were canvassed. One meaning “one 
only it matters not which one”, and the 
other “every one of the director”. Their 
Lordships chose the latter. Reference was 
made to the expression ‘any one’ in com- 
mon conversation, literature and there- 
after to Oxford English Dictionary. It. is 
permissible and indeed profitable to turn 
in this connection to the Oxford English 
Dictionary at p. 378 of which, we find 
the meaning of ‘any’ given thus: ‘In af- 
firmative sentences, it. asserts, concerning 
a being or thing of the sort named, with- 
out limitation as to which, and thus col- 
lectively of everyone of them’, One of the 
illustrations given is “I challenge any- 
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one to contradict my assertions”. Cer- 
tainly, this does not mean that only one 
is challenged but that-‘tanyone’ is not in- 
frequently used to mean ‘every one’, Re- 
ference was also made to the English case 
Isle of Wight Rly. Co. v. Tahourdin, 
(1883) 25 Ch D 320 where the expression 
‘any of the. present directors’ included 
all who were directors then. “Any”, Lord 
Cotton L, J. pointed out would involve 
‘all’, 

17. The principle to be followed was 
laid down in the following words:— 


“Which of these two meanings was in- 
tended ‘by the legislature in any parti- 
cular statutory phrase has to be decided 
by the courts on a consideration of the 
context in which the words appear, and 
in particular, the scheme and object of 
the legislation.” 


18. Their Lordships were of the view 
that the expression ‘any one of the direc- 
tors’ meant,—'every. one of the directors’, 
This decision lends’ considerable suppor? 
to the interpretation of the words ‘any 
child’ in Section 109 of the Act. It’ will, 


therefore, not be correct to hold that the 


word “any” in Section 109 means only 
one child and no more. The argument 
of the learned counsel for the respondent 
is that the words “any child” must be 
read as one child. This contention is not 
acceptable to me for the reason that the 
language of Section 109 does not limit 
the scope of Section 109 to such a nar- 
row interpretation. The expression “any 
child” as indicated earlier, includes not 
only one child but also children of the 
testator. The bequest may be in favour 
of a child or children of the testator. It 
has nothing to do with the number of 
persons in whose favour such a gift is 
jbeing made. We must not in this context 
lose sight of the object behind this pro- 
vision. The object is clear viz., the testa- 
tor wants to give his property to his child 
or children under the will but the child 
or children die in his lifetime leaving be- 
hind an issue, that issue must not be de- 
prived of the property. If this object is 
kept in mind then it will be equally ap- 
plicable to the issue of any child or child- 
ren of the testator in whose favour thera 
is a bequeathment, It does not matter 


whether there is one, two or more child- | 


ren of the testator who have been named 
as legatees under the Will. The principle 
embodied in Sec. 109 would apply only 
where such a legatee dies in the lifetime 
of the father leaving behind an issue. 


_ Aamina Saadat Ali v. Bahraich Municipality 


< Dalipganj (Avadhgarbi), 


A.LR. 


19. For the reasons indicated above 
I am of the view that the decisions of the 
courts below are not sustainable in law 
and must be set aside. It must be held 
that Sunder Devi the legatee who died 
in the lifetime of her mother leaving 
behind the appellant as her issue is en 
titled under law to the share of Smt. 
Sunder Devi. The view taken to the con- 
trary is in my opinion incorrect and must 
be set aside. The appeal, therefore, suc- 
ceeds, the judgment and decree of the 
court below must be set aside and it is 
held that the appellant takes an equal 
share with Smt. Munder Devi in the 
property bequeathed by Smt. Gobindi. 
The appeal is accordingly allowed, the 
judgment and decree of the lower appel- 
late court are set aside and it is declared 
that the plaintiff has a half share in the 
house No. B5/196 situate in Mohall 
Varanasi City, 
A preliminary decree shall accordingly) 
be drawn up. In the circumstances of the 
case I direct the parties to bear their own 
costs, 









Appeal allowed, 
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(A) Civil P. C. (5 of 1908), S. 100 — 


Second appeal — Concurrent finding of 
fact — Finding that land in dispute is a 
public street is a finding of fact — Can- 
not be interfered with in second appeal. 
(Para 4) 

(B). Specific Relief Act (47 of 1963), 
S. 36 — Suit for permanent injunction 
and possession — Land in dispute, owned 
by plaintiff-Zamindar, but being a public 
street, vesting in Nagar Palika — Nagar 
Palika constructing shops on the land 
in dispute and thus obstructing public 
‘street — Injunction to restrain from con- 
struction could be granted — Plaintiff, 
however, is not entitled to ask for pos- 
session of that land on ground that the 
Nagar Palika. had stopped using the land 
as public street. AIR 1965 SC 1147, Rel. 
on, (Para 4) 


*Against judgment and decree of Bhag- 
wati Prasad Shukla, Civil Judge, Bah- 
raich, D/- 30-4-1965. 
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(C) Civil P. C. (5 of 1908), S. 91 — Sec- 
tion does not limit or otherwise affect 
any right of suit which may exist inde- 
pendently of its provisions — Person suf- 
fering special damages on account (of 
public nuisance can file suit without tak- 
ing resort to S. 91, for removal of the 
nuisance from the street. (Para 6) 


(D) Civil P. C. (5 of 1908}, S. 91 —~ 
Specific Relief Act (1963), S. 36 — Suit 
for permanent injunction and possession 
— Land in dispute, owned by plaintiff- 
Zamindar, but being a public street vest- 
ing in Nagar Palika — Construction of 
shops by Nagar Palika on the land in 
dispute — Plaintiff not entitled to ask 
for demolition of the ccnstructions, as 
he had not filed the suit for demolition 
on grounds that it constituted a public 
nuisance on public street and that he had 


suffered special damages. AIR 1975 All 
341, Ref. to. (Para 7) 
(E) Civil P. C. (5 of 1503), S. 100 —« 


Second appeal — New plea — Jurisdic-+ 
tion of Court — Suit for permanent in~- 
junction and possession — Land in dis- 
pute a public street —— Land owned by 
plaintiff-Zamindar but vesting in Muni- 
cipality being public street — Construc- 
tion of shops by Municipality. — Not open 
to the Court to carve out a new case and 
grant relief of demolition of the con- 
structions on the ground of public nuis- 
ance, a plea which was never taken. 

oe (Para 7) 
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S. Rahman, Zabid Ali, Mohd. Abin and 
Sahdeo Singh,. for Appellant; Sighan 
Singh and R. P, Singh, for Respondent. 


SUDGMENT:— This appeal is directed 
against the judgment and decree passed 
by the appellate court below whereby 
the suit of the plaintiff was dismissed. 
Raja Syed Mohd. Saadat Ali Khan had 
filed the suit alleging that he was the 
Zamindar of Mohal Abu Jafar in the city 
of Bahraich, that plots. Nos, 6454, 6455 
and 6456 of the First Settlement of 1857 
lay in the said Mohal and were owned 
and possessed by him and that the Muni- 
. cipal Board, Bahraich, without any right 
threatened to make certain constructions 
over the plots in question. Hence the 
suit was initially filed on 25th October, 
1962 for a permanent injunction to re- 
strain the Municipal Board from making 
any construction on the said plots of land. 
However, during the pendency of the suit 


- low:— 


Bahraich Municipality © All, 377 


the Municipal Board constructed certain 
shops over the said land, The plaint was- 
consequently got amended and a relief 
for delivery of possession by removal of 
the offending constructions was sought 
for. 


2. The suit was contested by the Mu- 
nicipal Board on a variety of grounds. It 
was alleged, inter alia, by the Municipal 
Board that the offending constructions did 
not lie on the plots in question, that the 
land in suit. had been a public street and 
was managed by the Municipal Board, 
Behraich, and that the ownership of the 
road ard patri vested in the Municipal | 
Board and it was within its right to make 
constructions, The trial court on the 
pleadings of the parties framed a number 
of issues, It held that the plaintiff was 
the owner of the plots in suit and the 
offending constructions lay on the same. 
It also found that the land in suit is a 
public road which vests in the Municipal 
Board, but as the land was not being 
used as public street but was used for 
other purposes, namely, for raising con- 
structions thereon, the property in the 
land revested in the Zamindar, namely, 
the plaintiff, It, therefore, decreed the 
suit against the Municipal Board. An ap- 
peal was thereupon preferred by the 
Municipal Board in the court of the Dis- 
trict Judge, Behraich. That appeal was 
ultimately heard and decided by the 
learned Civil Judge, Bahraich. The ap- 
peal was allowed and the suit was dis- 
missed by the appellate court below. 
Aggrieved, the plaintiff filed this second 
appeal. During the pendency of the ap- 
peal Raja Syed Mohd. Saadat Ali Khan 
died and Kumari Aamina Saadat Ali was 
substituted in his place as appellant. 


3. On 13th February, 1978, this appeal 
was placed before me.for hearing. When 
I heard this appeal, I remitted the fol- 
lowing issue to the appellate court be- 
low for its findings:— 


“Whether the constructions in dispute 
lie on any plot of Mohal Abu Zafar? If 
so, its effect?” 


The appellate court below has remitted 
its finding dated 3lst July, 1978 as be- 


“In view of the above discussion I am 
of the opinion that plots in suit previous- 
ly existed in Mohal Mohammad Mohisin. 
He executed will in favour of Abu Zafar. 
Hence after him Abu Zafar became its 
owner and it existed later on in Abu 


- Zafar Mohal.” 
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Neither the appellant nor the respondent 
has presented any memorandum of . ob- 
jection to the said finding. I have gone 
through the finding returned by ths 
court below and I find no reason to dis- 
agree with the same, It has been estab- 
lished that the plots in suit exist in Abu 
Zafar Mohal, 

4. The plaintiff claimed a relief of in- 
junction to restrain the defendant from 
making any construction on the land in 
dispute and also for a relief of demolition 
of the constructions which the defen- 
dants had already made on the said land 
alleging that the land belonged to him 
and he was the owner thereof, Both the 
courts below have, however, concurrents 
ly held that the land in dispute on which 
the alleged constructions have been made 
by the defendant is a public street, This 
finding has been assailed before me on 
the ground that the courts below have 
not properly appreciated the evidence re- 
lating thereto, The finding that the land 
in dispute is a public street is a finding 
of fact. It cannot be interfered with in 
second appeal unless it is perverse or is 
based on no evidence or is such which 
no reasonable person can arrive at or 
is illegal. It is by now well-settled that 
howsoever erroneous a finding of fact 
may be it is conclusive in second appeal 
and is not liable to be challenged unless 
it is shown to suffer from. any of the 
aforesaid infirmities, It is not open to me 
to enter on re-appraisal of the evidence, 
The finding that the land in dispute is a 
public street is, therefore, conclusive; in 
consequence the said land. which is a 
public street vests in the Nagar Palika 
for the purpose of maintaining it, con~ 
trolling it and repairing it as a publie 
street. It is not in dispute that the defen< 
dant Nagar Palika has put up certain 
constructions on the said land. Those con« 
structions have obviously been made on 
a public street. The said public street 
cannot, therefore, be used as public 
street because of the obstruction so caus<« 
ed by the defendant, It can hardly be 
disputed that constructions, therefore, 
amount to a public nuisance. The learn- 
ed counsel for the plaintiff appellant 
submitted that as the Nagar Palika has 
stopped using the land as public street 
and has raised constructions thereon, tha 


land shall re-vest in the plaintiff, I am ' 


unable to accept the contention, Tha 
Supreme Court in the Municipal Board, 
Manglaur v. Mahadeo Ji Maharaj (AIR 
1965 SC 1147) has observed that a public 
pathway vests in the Municipality by 
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virtue of Section 116 (g), U. P, Munici- 
palities Act but the Municipality does 
not own the soil, It has the exclusive 
right to manage and control the surfaca 
of the soil and so much of the soil below 
and of the space above the surface as is 
necessary to enable it to adequately 
maintain the street as a street. It has also 
a certain property in the soil of the street 
which would enable it as owner to bring 
a possessory action against trespassers, 
Subject to the rights of the Municipality 
and the public to pass and repass on the 
highway, the owner of the soil in gene- 
ral remains the occupier of it and, there- 
fore, he can maintain an action for tres- 
pass against any. member of the publie 
who acts in excess of his rights, The 
Municipality cannot put up the structures 
which it intended to erect on the vacant 
site as it could not be said that they were 
necessary for the maintenance or user 
of the road as a public highway. In that 
case the Municipality wanted to set up. 
a statue of Mahatma Gandhi, It was held ` 
that the Municipality could not do so, 
The act was unauthorised and the plain- 
tiff, who was the owner of the soil, would 
certainly be entitled to ask for an injunc- 
tion restraining the - Municipality from 
acting in excess of its rights, But t 
owner could not ask for possession of 
any part of the public pathway as it 
continued to vest in the Municipality. In 
view of this position of law, the plainti 
could certainly ask for an injunction t 
restrain the defendant from making any 
construction on the land in dispute 
the plaintiff cannot ask for possession 
my part of the land which is used as 
public street, Do 

5. The next question that arises im- 
mediately for consideration is whether 
the plaintiff can ask for demolition of 
constructions which have been made by 
the defendant on the public street, The 
law on the point is equally settled. Any 
person who has a house abutting on a 
public road or lane is entitled to access 
to the road or lane from the house and 
no person or authority can destroy that 
right. This right does not emanate from 
prescription or long user but from the 
fact that the house abuts on the public 
way. Hence, if an obstruction is made by 
any person or authority of such public 
way which affects the ingress or egress, 
special damage to the owner of the pro- 
perty must be presumed. In Mst. Bhag- 
wanti v. Mst, Jiuti (AIR 1975 All 341) I 
had held that the defendant had by rais- 
ing a construction on public road com- 
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pletely blocked the door of the plaintifi’s 
house which abutted on it; hence the 
plaintiff had suffered inconvenience and, 
- therefore, special damage in the circuri- 
stances of the case must be presumed. I 
had also observed that by means of this 
public nuisance special damage was caus- 
ed to the plaintiff and, therefore, she was 
entitled to maintain the suit for demo.i- 
tion of the constructions in question and 
for the injunction prayed for. 

6. Section 91 of the Code of Civil Pro- 
cedure provides that in the case of a 
public nuisance or other wrongful ect 
affecting, or likely to affect, the public, 
a suit for declaration and injunction or 
for such other relief as may be appro- 
priate in the circumstances of the cese 
may be instituted by the- Advocate Gere- 
ral or with the leave of the court by two 
or more persons even though no specal 
damage has been caused to such person 
by reason of such public nuisance or 
other wrongful act. Section 91 does rot 
limit or otherwise affect any right of suit 
which may exist independently of its 
provisions. That being so, any person 
who has suffered special damage on ac- 
count ‘of public nuisance he can file a suit 
without taking resort to Section 31, 
C.P.C. for the removal of the public nuis- 
ance from the publie street. Whether the 
plaintiff has suffered special damege 
would depend on the facts and circum- 
stances of each case. Admittedly, the -n- 
stant case is not one under Section 31, 
C.P.C., I have, therefore, to see whether 
the plaintiff has sought demolition of the 
constructions in question on the grovnd 
that special damage has been caused to 
him on account of public nuisance on the 
public street created by the defendant. A 
perusal of the plaint would show that the 
plaintiff has not based his claim on pub- 
lic nuisance. He has come with the alle- 
gation that the land belongs to him end 
that the defendant illegally threatened to 
make certain constructions on the land. 
‘Therefore, initially he filed the suit ior 
injunction. He further sought amendment 
of the plaint alleging that during the pen- 
dency of the suit the defendant had mede 
certain constructions on the land in čs- 
pute and, therefore, those constructions 
should be demolished and possession of 
the land should be delivered to him. He 
had not come with the allegation that 
the land was a public street. The defen- 
dant contested the suit alleging that it 
was a public street and had vested in it 
and that the constructions had been made 
prior to the institution of the suit, Ob7i- 
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ously, the plaintiff had not filed the suit 
for the removal of an obstruction caused 
on the public street because, according 
to him, the land was not a public street 
but belonged to him and he was entitled 
to its user. Both the courts below have 
found that the land in suit is a publie 
street and the appellate court below has 
returned a finding that it lies in Mohal 
Abu Zafar. 


7. Whether the constructions were 
made prior to the institution of the suit 
or during the pendency of the suit, the 
fact remains that the plaintiff has not 
filed the suit for demolition of the con- 
structions on the ground that it consti- 
tutes a public nuisance on a public street 
and that he has suffered special damage. 
His case throughout had been that the 
land belongs exclusively to him and the 
constructions should be demolished and 
the possession should be delivered to 
him. He did not say in his plaint that 
the land which originally belonged to 
him is a public street. The courts below 
have found that the land is a public 
street. It has, therefore, vested in the 
Municipal Board for the limited purposes 
mentioned above. It is not open to this 
court to carve out a new case for the 
plaintiff and to grant a relief on the 
basis of the new case so set up. In these 
circumstances the demolition of the con- 
structions in question cannot be granted 
in this suit. 

& For the reasons in the foregoing, 
the appeal has to fail. It is accordingly 
dismissed but in the circumstances of. the 
case the parties are directed to bear their 
own costs throughout. . 


Appeal dismissed. 
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Suit for refund of excise duty in view of 
certain notification issued by Central 
Government — Statutory remedy avail- 
able — Civil suit whether maintainable. 
AIR 1967 All 546, Overruled. (Central 
Excises and Salt Act (1944), Ss 35, 354, 
36, and 40). ` 

The jurisdiction of the civil court is 
all-embracing except to the extent it is 
exclued by an express provision of law 
or by clear intendment arising from such 
law. (Para 11) 
~Where the statute “gives a finality to 
the orders of the special tribunals the 
civil court’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the civil court would normal- 
ly do in a suit. Such provision, however, 
does not exclude those cases where the 
provisions of the particular Act have nct 
been complied with or the- statutory 
tribunal has not acted in conformity with 
the fundamental principles of judicial 
procedure. . (Para 11} 

Questions of the correctness of the as- 
sessment apart from its constitutionality 
are for the decision of the authorities and 
a civil suit does not lie if the orders of 
the authorities are declared to be final 
or there is an express prohibition in the 
particular Act. In either case the scheme 


of the particular Act must be examined . 


because it is a relevant enquiry. AIR 1969 
SC 78, Foll. , (Para 11) 


In the instant case the plaintiff is seek- 
ing a refund in view of the notification 
issued by the Central Government on 
4-5-1961. In case such a refund is refus- 
ed by the Central Excise Officer, the 
plaintiff: could have filed an appeal under 
Sec, 35 of the Central Excises and Salt 
Act. The powers of the appellate auth- 

` ority being very wide, the effective re- 
lief could be given to the plaintiff by the 
appellate authority. The Trade notice 
dated 9th May, 1961 only explains the 
import and lays down the procedure for 
the enforcement of the notification dated 
4th May, 1961. It is always. open to the 
appellate authority constituted under the 
Act to interpret the notification as well 
as the Trade notice in order to give ef- 
fective relief to the aggrieved person. The 
question of quashing of the Trade notice 
dated 9th May, 1961 does not arise. The 
appellate authority is empowered under 
the wide powers conferred upon it not to 
give effect to the Trade notice dated 9th 
. May 1961 in case it comes to the opinion 
that it destroys the effect of the notifica- 
‘tion dated 4th May, 1961. The appellate 
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authority had, therefore, full jurisdiction 
to decide the question involved ın the 
present suit. í (Para 16) 


On a reading of the provision of Sec- 
tion 35 (2) it is clear that the finality is 
attached to the orders passed in appeal 
The powers 
given to the appellate authority are very 
wide. The appellate authority can make 
such further. inquiry and pass such orders 
as he thinks fit. If can confirm or annul 
the decision or the order appealed against. 
The power of revision by the Board and 
by the Central Government are. also very 
wide. From a reading of provisions of 
Ss. 35, 35-A and 36 it is clear that a com- 
plete code is provided by the Act to an 
aggrieved person to seek redress in case 
he is aggrieved by the decision of any 
Officer or authority constituted under the 
Act. The- provisions, therefore, clearly 
intend that the jurisdiction of the civil 
court be excluded. (Case law discussed). 
(Para 14) 

Section 40 only restricts the filing of 
suits against the Officers of the Central 
Government or State Government if they 
act in good faith. By a reading of this sec- 
tion it cannot be inferred that the suits 


‘other than those mentioned in Sec. 40 


would lie in the civil court. AIR 1967 All 
546, Overruled. (Para 15) 
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AIR 1970 SC 1298 12 
AIR 1969 SC 78 - 11, 12, 14 
AIR 1967 All 546 15 
AIR 1966 SC 1089 17, 18 
S. N. Kackar, A. S. Kappor, R. N. 


Bhalla, for Appellant; K. C. Agarwal, for 
Respondent. 


S. D. AGARWALA, J. :— This first ap- 


‘peal is directed against the judgment of 


the II Additional Civil Judge, Muzaffar- 
nagar dated 24th February, 1967, decree- 
ing the suit of the plaintiff-respondent, 
Sir Shadi Lal Sugar and General Mills 
Ltd, Mansoorpur. The present appeal has 
been filed by the Union of India. 


2. Sir Shadi Lal Sugar and General 
Mills Ltd. is a company registered under 
the Indian Companies Act carrying on 


‘the business of production and sale of 


Crystal Sugar in Mansoorpur, district 
Muzaffarnagar. The Company produces. 


bay 
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Sugar by power using vacuum pan pro- 
cess. The excise duty leviable on the 
sugar prior to 4th of May, 1961 was Rupees 
22.15 n. p. per quintal. On 4th May 1961 
the Central Government by a notification 
issued under Rule 8 sub-clause (1) of the 
Central Excise Rules, 1944 announced an 
exemption from the basic excise duty 
as is in excess of Rupees 11.08 n. p. per 
quintal in such quantity of sugar pro- 
duced in a factory during the year com- 
mencing lst November, 1960 as is in ex- 
cess of the yearly average quantity of 
sugar produced in that factory during 
the preceding two years commencing on 
the ist November, 1958 and ending with 
3ist October, 1960. 


3. Subsequently on 9th of May, 1961 
a Trade Notice No. 50/1961 was issued by 
the Collector, Central Excise, Allahabad 
clarifying the notice which was issued by 
the State Government on 4th May, 1961 
and further laid down the manner in 
which the said exemption would be cal- 
culated. 


4. The plaintiff-respondent’s compan 
filed the suit for recovery of Rs. 30,290/- 
with pendente lite and future interest at 
the rate of 9% per annum alleging that 
they were entitled to refund of the said 
amount in view of the notification dated 
4th May, 1961, 


§. The Union of India in defence took 
up the plea that by virtue of notification 
dated 4th May, 1961 read along with the 
Trade Notice No. 50/1961 the plaintiff- 
respondent was not entitled to any rebate 
of excise duty and as such was not entitl- 
ed to the relief claimed ir. the plaint. It 
was further pleaded that the suit was not 
maintainable in the Civil Court, and the 
only remedy open to the plaintiff-respon- 
dent was to file an appeal or a revision 
under the provisions of the Central Ex- 
cises and Salt Act, 1944. 


6. The trial court held that the plain- 
tiff-respondent was entitled to the rebate 
in pursuance of the notification dated 4th 
May, 1961 and that the Trade Notice 
No. 50/1961 was without jurisdiction and 
as such cannot have any effect on the 
notification dated 4th May, 1961. The 
trial court further held that the suit was 
maintainable in the civil court. In view 
of this finding, the suit was decreed by 
the trial court for a sem of Rupees 
28,827.93 with pendente lite and future 
interest at the rate of 6% per annum on 
24-2-1967.. f 


Union of India v. Sir Shadi Lal Sugar & General Mills (FB) - 


All. 381 


7. This appeal _came-up for hearing 
before a Bench consisting of Hon’ble 
M. N. Shukla, J. and Hon’ble K. P. 
Singh,, J. The Bench was of the opmion 
that the points arising in the case are of 
general importance and as such it was 
desirable that the case be heard by a 
larger Bench. On 22-1-78 the Bench, 
therefore, directed that the papers be 
laid before Hon’ble the Chief Justice for 
constituting a larger Bench for deciding 
the entire appeal, 


8. The appeal, therefore, came up for 
hearing before this Bench. 


$. Learned Standing Counsel appear- 
ing on behalf of the Union of India has 
urged that the present suit was not 
maintainable in the civil court in view of 
Sections 35, 36 and 40 of the Central Ex- 
cises and Salt Act, 1944 hereinafter refer- 
red to as the Act. He has relied on two 
Division Bench authorities of this Court, 
Shabbir Hasan Khan v. Union of India 
AIR 1974 All 99 and the decision in 
First Appeal No. 287 of 1964, Union of 
India v. Delhi Cloth and General Mills 
Company Ltd. dated 1-12-1971. 


10. Learned counsel appearing on be- 
half of the plaintiff-respondent, has how- 
ever, urged that the provisions of the 
Act does not provide: for an effective 
remedy to the plaintiff-respondent and 
further the appellate authority constitut- 
ed under the Act has no jurisdiction to 
quash the Trade Notice dated 9th May, 
1961 which had been issued under R. 223 
of the Central Excise Rules, and as such, 
the suit was clearly maintainable in the 
Civil Court and the view taken by the 
trial court is, therefore, in accordance 
with law. The sole question, therefore, 
for determination before us is'as to 
whether the suit filed by the plaintiff- 
respondent is maintainable in the Civil 
Court or not, 


11. It is well settled that the jurisdic- 
tion of the Civil Court is all-embracing 
except to the extent it is excluded by an 
express provision of law or by clear in- 
tendment arising from such law. In 
Dhulabhai v. State of M. P. AIR 1969 SC 
78 the Supreme Court of India had oc- 
casion to consider in detail as to in which 
circumstances the suit would be maintain- 
able in the Civil Court and in which not. 
After examining the various authorities 
the following propositions were laid 
down :— 

(1) Where the statute gives a finality;~ 
to the orders of the special tribunals the}- 


, 
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Civil Court’s jurisdiction must be held to 
be excluded if there is adequate remedy 
to do what the Civil Court would normal- 
ly do in a suit. Such provision, however, 
does not exclude those cases where the 
provisions of the particular Act have not 
been complied with or the statutory 
tribunal has not acted in conformity with 
the fundamental principles of judicial 
procedure. . 


(2) Where there is an express bar of 
the jurisdiction of the court, an examina- 
tion of the scheme of the particular Act 
to find the adequacy or the sufficiency of 
the remedies provided may be relevant 
but is not decisive to sustain the jurisdic- 
tion of the civil Court. 


Where there is no express exclusion 
the examination of the remedies and the 
scheme of the particular Act to find out 
the intendment becomes necessary and 
the result of the inquiry may be 
decisive, In the latter case it is necessary 
to see if the statute creates a special 
right or a liability and ‘provides for the 
determination of the right or a liability 
and further lays down that all questions 
about the said right and liability shall be 
determined by the tribunals so constitut- 
ed, and whether remedies normally as- 
sociated with actions in Civil Courts are 
prescribed by the said statute or not. 


(3) Challenge to the provisions of the 
particular Act as ultra vires cannot be 
brought before Tribunals constituted 
under that Act. Even the High Court 
cannot go into that question on a revi- 
sion or reference from the decision of 
the Tribunals. 


(4) When a provision is already declar- 
ed unconstitutional or the constitutiona- 
lity of any provision is to be challenged, 
a suit is open. A writ of certiorari may 
include a direction for refund if the 
claim is clearly within the time prescrib- 
ed by the Limitation Act but it is not a 
compulsory remedy to replace a suit. 


(5) Where the particular Act contains 
ho machimary for refund of tax collected 
in excess of constitutional limits or 
illegally collected a suit lies. 


(6) Questions of the correctness of the 
assessment apart from its  constitutiona- 
lity are for the decision of the authorities 
and a civil suit does not lie if the orders 
of the authorities are declared to be final 
or there is an express prohibition in the 
particular Act. In either case the scheme 
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of the particular Act must be examined| 
because it is a relevant enquiry. 


(7) An exclusion of the jurisdiction of . 
is not readily to be 
inferred unless the conditions above set 
down apply.” 


12. The principles laid down in Dhula- 
bhai’s case (AIR 1969 SC 78) (supra) were 
reaffirmed in two subsequent decisions of 
the Supreme Court, State of West Bengal 
v. Indian Iron and Steel Co., AIR 1970 SC 
1298 and Raja Kandregula Srinivasa 
Jagannadharao Panthulu Bahadur Guru 
v. State of Andhra Pradesh, AIR 1971 SC 
71. The propositions Nos. (1) and (6) are ` 
relevant for determination of the ques- 
tion under consideration before us. In 
order to determine whether these pro- ` 
Positions apply to the present case, it is 
necessary to examine the relevant sec- 
tions of the Act. Sections 35, 35-A, 36 and 
40 of the Act are quoted below: 


“35. Appeals.-(1) Any person deeming 
himself aggrieved by any decision or 
order passed by a Central Excise Officer 
under this Act or the rules made there- 
under may, within three months from the 
date of such decision or order, appeal 
therefrom to the Central Board of Ex- 
cise and Customs constituted under the 
Central Board of Revenue Act, 1963 (LIV 
of 1963), or, in such cases as the Central 
Government directs, to any Central Ex- 
cise Officer not inferior in rank to «au 
Assistant Collector of Central Excise and 
empowered in that behalf by the Central 
Government. Such authority or officer 
may thereupon make such further in- 
quiry and pass such order as he thinks 
fit, confirming, altering or annulling the 
decision or order appealed against: 


Provided that no such order in appeal 
shall have the effect of subjecting any 
person. to any greater confiscation or 
penalty than has been adjudged against 
him in the original decisiqgn or order. 


(2) Every order passed in appeal under 
this section shall, subject to the power of 
revision conferred by Sec. 36, be final. 

35-A. Revision by Board.—The Central 
Board of Excise and Customs constituted 
under the Central Boards of Revenue 
‘Act, 1963 (LIV of 1963), may, of its own 
motion or otherwise, call for and 
examine the record of any proceeding in 
which any decision or order has been pass- 
ed under this Act or the rules made 
thereunder (not being a decision or order 
passed on appeal under Sec. 35) for the 
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purpose of satisfying itself as to the 
correctness, legality or propriety of such 
-decision or order and may pass such 
x order thereon as it thinks fit: 


Provided that no decision or order shall 
be varied so as to prejudicielly affect any 
\person unless such person is given a 
reasonable opportunity of making a re- 
presentation and, if he so desires, of be- 
ing heard in his defence: 


Provided further that no proceedings 
shall be commenced under this section in 
respect of any decision or order (whether 
such decision or order has been passed 
before or after the coming into force of 
this section) after the expiration of a 

_period of one year from the date of such 
“ decision or order. 


36. Revision by Central Government:—~ 
(1) The Central Government may on the 
application of any person aggrieved by 
any decision or order passed under this 
Act or the rules made thereunder by any 
Central Excise Officer or ty the Central 
Board of Excise and Customs constitut- 
ed under the Central Board of Revenue 
Act, 1963 (LIV of 1963), ard from which 
no appeal lies, reverse or modify such 
decision or order. ~ 


(2) The Central Government may, of its 
own motion or otherwise, call for and 
examine the record of any proceeding in 
which any decision or order has been 
passed under Section 35 or 35-A of this 
Act for the purpose of satisfying itself 

- as to the correctness, legality or pro- 
priety of such decision or order and may 
pass such order thereon as it thinks fit: 


Provided that no decision or order shall 
be varied so as to prejudicially affect any 
person unless such person is given a 
reasonable opportunity of making a re- 
presentation and, if he so desires, of be- 
ing heard in his defence: 


Provided further that no proceedings 
shall be commenced under this sub-sec- 
tion in respect of any decision or 
order (whether such decision order 
has been passed before or after 
the coming into force of this 
sub-section) after the expiration 
of a period of one year fram the date of 
such decision or order. 


40. Protection of action taken under the 
Act:— (1) No suit, prosecution or other 
legal proceeding shall lie against the Cen- 
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tral Govt. or any officer of the Central 
Government or a State Government for 


‘anything which is done, or intended to- 


be done, in good faith, in pursuance of 
this Act or any rule made thereunder, 


(2) No proceeding, other than a suit, 
shall be commenced against the Central 
Govt. or any Officer of the Central 
Government or a State Government for 
anything done or purported to have been 
done in pursuance of this Act or any rule 
made thereunder, without giving the 
Central Government or such officer a 
month’s previous notice in writing or the 
intended proceeding and of the cause 
thereof or after the expiration of three 
months from the accrual of such cause,” 


13. Sec. 35 of the Act empowers any 
person aggrieved by any decision or 
order passed by a Central Excise Officer 
under the Act and Rules framed there- 
under to file an appeal before the Cen- 
tral Board of Excise and Customs or in 
such cases as the Central Government 
directs to any Central Excise Officer not 
inferior in rank to an Assistant Collec- 
tor of Central Excise. The appellate 
authority has been given the power to 
make such a further inquiry and pass 
such orders as he thinks fit confirming, 
altering or annulling the decision or 
order appealed against. Section 35-A 
empowers revisional power to the Cen- 
tral Board of Excise and Customs to 
examine the validity of any decision or 
order passed by any ‘authority under the 
Act. Sec. 36 gives power of revision to 
the Central Government to exercise re- 
visional power against any decision pass- 
ed under the Act by any Central Excise 
Officer or by a Central Board of Excise 
and Custom. Section 40 provides that no 
suit, prosecution or other legal proceed- ` 
ing shall lie against the Central Gov- 
ernment or any officer of the Central 
Government or a State Government or 
any thing which is done or intended to 
be done in good faith in pursuance of the 
Act and the Rules made thereunder. 


14. Section 35 (2) of the Act is signi- 
ficant which clearly lays down that 
every order passed in appeal under this 
Section subject to the power of revision 
conferred by Section 36 1s final on a 
reading of this provision of the Act it is} 
clear that the finality is attached to the 
orders passed in appeal.under Sec. 35 ofj 
the Act. The powers given to the ap-|. 


pelate authority are very wide, The ap-/ 
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{pellate authority can. make such further 
inquiry and pass such orders as he thinks 
fit. It can confirm or annul the decision 
or the order appealed against. The power 
of revision by the Board and by the 
Central Government are also very wide. 
From a reading of the abovementioned 
provisions it is clear that a complete code 
is provided by the Act to an aggriev2d 
person. to seek redress in case he is 
aggrieved by the decision of any officer 
or authority constituted under the Act. 
The provisions,. therefore, in our opinion 
clearly intend that the jurisdiction of 
the civil court be excluded. The proposi- 
tions Nos. 1 and 6 of Dhulabhai’s case 


-1(ATR 1969 SC 78) (supra) fully apply. In | 


our opinion, therefore, the jurisdiction: of 
the Civil Court must be held to have 
been excluded by the provisions of the 
Act. In our opinion,. the cases of Shabbir 
Hasan v. Union of India (AIR 1974 All 99) 
(supra) and Union of India v. Delhi 
Cloth & General Mills (F. A. No. 287 of 
1964; D/- 1-12-1971) (All) (supra) were 
correctly decided. 


15. Section 40 lays down that no suit, 
prosecution or other legal proceedings 
shall lie against the Central Government 
or any Officer of the Central Government 
‘or State Government or anything which 
is done, or intended to be done in good 
faith in pursuance of the Act, and Rulzs 
made thereunder. This Section 40 only 
restricts the filing of suits against the 
officers of the Central Government or 
State Government if they act in good 
faith. By a reading of this section it can- 
not be inferred that the suits other than 
those mentioned in S. 40 would lie in the 
Civil Court. The view taken in the 
Union of India v. Ghasi Ram, AIR 1967 
All 546 by a learned single Judge of this 
_-|Court, in our opinion, is not a correct 
view and cannot be sustained. 


16. In the instant case the plaintiff- 
respondent is seeking a refund in view 
of: the notification issued by the Central 
Government on 4-5-1961. In case such a 
refund is refused by the Central Excise 
Officer, .the plaintiff-respondent could 
have filed an appeal under Sec. 35 of the 
Act, The powers of the appellate auth- 
ority being very wide, the effective reli=f 
could be given to the plaintiff-respondent 
by the appellate authority. The Trade 
Notice dated 9th May, 1961 only explains 
the import and lays down the procedure 
for the enforcement of the notification 
dated 4th May, 1961. It is always open to 
the appellate authority constituted under 
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-the Act to interpret the notification as 


well as the Trade notice in order to give 
effective relief to the aggrieved person. 


The question of quashing of the Trade! 


notice dated 9th May, 1961 does not arise. 
The appellate authority is empowered 
under the wide powers conferred upon it 
hot to give effect to the Trade notice 
dated 9th May, 1961 in case it comes to 
the opinion that it destroys the effect of 
the notification dated 4th May, 1961. The 
appellate authority had, therefore, full 
jurisdiction to decide the question involv- 
ed in the present suit. ‘ 


__ 17. Learned counsel for the respon- 
dent has relied in this connection on the 
ease of K. S, Venkataraman and Co. (P.) 
Ltd. v. State of Madras, AIR 1966 SC 1089. 
In the case of K. S. Venkataraman and 
Co. (supra), the Supreme Court has held 
‘that an authority created by a Statute 
cannot question the vires of that Statute 
or any of its provisions thereof where- 
under it functions. It must act under the 
Act and not outside it. If it acts on the 
basis of the provisions of the Statute, 
which is ultra vires, to that extent, it 
would be acting outside the Act. In that 
event, a suit to question the validity of 
such an order made outside the Act 
would certainly lie in a Civil Court.’ 


18. In the instant case there is no 
challenge to the validity of any provi- 
sions of the Act or the Rules. There is no 
challenge to the provisions under which 
the appellate authority is to act. The 
principle laid down in the case of K. S. 


ar 


Venkataraman & Co. (AIR 1966 SC 1089) ` 


(supra) therefore, does not apply to the 
present case. 

19. In the result, we are of the 
opinion that the present suit was not 
maintainable in.the Civil Court. 


20. In view of our finding that the 
suit is not maintainable in the Civil 
Court, it is not necessary for us to go 


into the mérits of the case. We, therefore, - 


allow the appeal, set aside the judgment 
and decree dated 24-2-1967 and dismiss 
the suit with cost throughout. 


Appeal allowed. 
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FULL BENCH 
(LUCKNOW BENCH) 

HARI SWARUP, K. N. GOYAL AND 

S. C. MATHUR, JJ. 

Ram Jas and others, Appellants v. 
Surendra Nath and another, Responden:s. 

First Civil Appeal No, 30 of 1966, C/- 
28-1-1980.* 

(A) Evidence Act (1 of 1872), Ss. 0, 
90-A (as applicable in U. P.) — Applica- 
bility — S. 90-A (2) does not override 


S. 90 — S. 90-A is independent of S. £0., 


AIR 1974 All 389, Overruled. 


Sub-s. (2) of S. 90-A does not override 
and nullify S. 90 even if the dou- 
ment more than twenty years old, is tie 
basis of the suit or the defence or is 
relied upon in the plaint or written state- 
ment. AIR 1974 All 389, Overruled. 1939 
All WR (HC) 188, 1970 All WR (HC) 634 
and 1971 All LJ 992, Approved. 


(Para 16) 


Even if the case falls under S., 90-A 


and sub-s, (2) thereof is applicable and . 


no presumption can be awn under 
S. 90-A (1) it will not exclude the Court 
from drawing the presumption, if the œr- 
cumstances permit it to be drawn, under 
any other provision of the Evidence Act 
including S. 90 of the Act. The presump- 
tion, if available under S. 90, can, there- 
fore, be raised by the Court even atter 
coming to the conclusion that presump- 
tion under S. 90-A is not available. Tne 
presumption available under Ss. 90 and 
90-A are also not similar, S 90 (2) perm-ts 
the raising of the presumption in respect 
of the signature, handwriting, execution 
and attestation, while S. 90. permits a 
presumption only in respect of executicn, 
S. 90 deals with documents which are 
more than 20 years old while S. 90-A 
places no such restriction and includes 
also documents - from judicial ‘record. 
Neither of the two sections, therefore, 
can be said to be occupying a field which 
the other exclusively occupies. They deal 
with different fields and different circum- 
stances and permit different types of pre- 
sumptions to be raised. 

(Paras 14, B) 


(B) Evidence Act (1 of 1872), Ss. 4, 79 
to 90-A, 114 — Presumpticns — Scope — 





*Against judgment and decree passed 
by R. P. Dixit, Dist. J., Faizabad, D/- 
13-4-1966. 
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AIL 885 
Presumption not available under one sec 
tion — It can still.be drawn under an- 
other section f 

The law of evidence does not effect 
substantive rights of parties, but only lays 
down the law for facilitating the course 
of justice, The presumptions under tho 
Evidence Act are only the inferences 
which a logical and reasonable ‘mind 


. normally draws. Whenever the law per- 


mits the raising of a- presumption the 
Court can by reason of S. 4 of the Evi- 
dence Act raise the presumption for pur- 
poses of proof of a fact. If the presump- 
tion is available in one section it can 
raise it under that section, If it is not 
available in one section and is available 
in another section, then the Court can 
raise presumption under that section, It 
all depends upon the circumstances avail- 
able in the case as applicable to a parti- 
cular document. . - (Paras 11, 14) 
. (C) Interpretation of Statutes — Proce- 
dural law — Construction of. 


The interpretation of law has to take 
into consideration the purpose of law, and 
if it is a law relating to procedure then 
also the ‘impact it is calculated to have 
on the course of litigation and decision 


making. Ta 11). 
Cases Referred: Chronological Paras 
AIR 1974 All 389 1, 6, 16 
1971 All LJ 992 10 
1970 All WR (HC) 634 10 
1969 All WR (HC) 188 8 

H. N. Tilbari, for Appellants; S. D. 


Misra and K. N. Misra, for Respondents. 

HARI SWARUP, J.:— The following 
question of law has been referred to us for- 
our opinion :— l 

“Whether sub-section (2) of Section 90-A 
of the Evidence Act as amended by the 
U. P. Civil Laws (Reforms and Amend- 
ment) Act controls the operation of Sec- 
tion 90 (1) and (2) of the Evidence Act as 
amended by the said U. P. Civil Laws 
(Reforms and Amendment} Act, 1954.” 


The question arose in the following 
circumstances :— 
A certified copy of a registered will 


was pressed in evidence in the case an 
a presumption about its execution, at- 
testation and writing was sought to be 
raised by reason of Section 90 (2) of the 
Evidence Act. The Civil Judge did not 
accept the pe on the ground that the 
provisions of Section 90 were not attract- 
ed. The learned single Judge before 
whom the appeal came up for hearing 
was of the opinion that in the circum- 


a 
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stances of the case the presumption could 
be raised, meaning thereby that the con- 
ditions contemplated by Section 90 of the 
Act were present. The other objection 
which was taken before learned single 
Judge was that because the document was 
the basis of the-suit no presumption about 
its due execution could be raised by reason 
of sub-section (2) of Section 90-A of the 
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Evidence Act. As a Division Bench in Om . 


Prakash v. Bhagwan, (AIR 1974 All 389} 
had taken a different. view the learne 
single Judge referred the question to a 
Division Bench. The Division Bench, 
finding that the decision in Om Prakash’s 
case (supra) needed reconsideration and 
the question was of general importance, 
referred the question for the opinion of a 
larger Bench. It is how the question has 
come before us. 4 

2. Section 90 of the Evidence Act was 
amended by the U. P. Civil Laws (Re- 
forms and Amendment) Act 34 of 1954. 
in two ways. The existing section was re- 
numbered as Section 90 (1) and for the 
words “thirty years” the words “twentv 
years” were substituted and sub-sec. (2) 
was added which was in the following 
terms:— 

“(2) Where’ any such document as is 
referred to in sub-section (1) was register- 
ed in accordance with the law relating.to 
registration of documents and a duly cer- 
titied copy thereof is produced, the Court 
may presume that the signature and every 
other part of such document which pur- 
ports to be in the handwriting of anv 
particular person, is in that person’s hand- 
writing, and in the case of a document ex- 


ecuted -or attested, that it was duly ex- 


ecuted and attested by the person by 
whom it purports to have been executed or 
attested.” ; 


3. After Section 90 Section 90-A- was 
added which runs as under:— 

“90-A (1) Where any registered docu- 
ment or a duly certified copy thereof or 
any certified copy of any document which 
is part of the record of a court of justice, 
is produced from any custody’ which the 
court in the particular case considers 
proper, the court may presume that ` the 
original was executed by the person. by 
whom it purports to have been executed. 

. (2) This presumption shall not be made 
in respect of any document which is the 
basis of a suit or of a defence or is relied 
upon in the plaint or written statement. 

The explanation to sub-section (1) of 
Section 90 will-also apply to this section.” 

4, The controversy has arisen because 
this particular document can fall both 
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under sub-section (2) of Section 90 and 
sub-section (1) of Section 90-A, it being 
a duly certified copy of a registered docu- 
ment. Section 90 (2) deals with documents 
more than 20 years old. Section 90-A 
makes no such distinction between the 
documents. It is urged that because Sec- 
tion 90-A makes no distinction between 
an old and new document it will cover 
even the documents more than 20 years 
old and if such a document falls in the 
exception contained in sub-section (2) of 
Section 90-A the presumption either under 
Section 90 (2) or 90-A (1) will not be 
available. The contention of the other side 
is that sub-section (2) does not apply to 
documents falling under Section 90 and 
that the poumpy available in S. 90 
being independent of the presumption 
under Sec. 90-A would not be nullified by 
sub-section (2) of Section 90-A. 


5. Sub-section (2) opens with 
words “this presumption” which normally 
would mean the presumption permitted by 
Section 90-A and not the presumption 
available in any other section including 
Section 90. The further provision in Sec- 
tion 90-A to the effect that the explana- 
tion to sub-section (1) of Séction 90 will 
also apply to this section, makes it further 
clear that Section 90-A is a section inde- 
pendent of Section 90 of the Act. 


6. In Om Prakash v. Bhagwan (AIR 
1974 All 389) the documént produced was 
more than 20 years old but it formed the 
basis of the defence. Considering Ss. 90 
and 90-A of the Evidence Act the Court 
observed:— - 

“It is not disputed by the learned coun- 
sel for the defendants-appellants that the 
sale deed in question was the basis of the 
defence and was relied upon by the defen- 
dants in their written statement. Nothir 
therefore in- Sec. 90 or Section 90-A o 
the Evidence Act as amended by the 
U. P. Civil Laws (Amendment) Act 1954 
will come to the assistance of the defen- 
dants-appellants and the Courts will not 
draw a legal presumption: in favour of 
the defendants-appellants that it was ex- 
ecuted by Smt. Reoti Devi. 

7. Except for this conclusion contain- 
ed in the judgment there is no discus- 
sion from which we may benefit for mak- 
ing an interpretation of Sections 90 and 
90-A of the Evidence Act. 

8. It may be relevant to quote the 
objects and reasons as contained in the 
Report of the U. P. 


- Committee 1950-51, on the basis of which 


Section 90 was amended and Section 90-A 
was introduced. It runs as under:— 


the- 


udicial Reforms - 
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“As it has been held by the Privy 
Council in 1985 AL] page 847, that the 
presumption of Section 90 of the Evidence 
Act does not apply to certified copies of 
documents which are over thirty years 
old and considerable difficulty is experiéuc- 
ed by parties to a suit to prove such old, 
documents as witnesses in such cases ;are 
either dead or cannot be found it is pro- 
posed that the presumption of Section 90 
may be extended to certified copies of re- 
gistered documents, the criginals of which 
are over thirty years old. It is necessary 

.to rely on copies when the originals are 
not traceable or are lost. Section 90 may, 
therefore be amended by adding the 
words “or a duly certified copy of register- 
ed document purporting to be thirty years 
old” after the words “thirty years old” 
and before the words “is produced”. 


It is felt that-a good deal of the time 
of courts is wasted in recording evidence 
called to prove formally registered docu- 
ments ced other documents of which duly 
certified copies have been filed, even if 
there is no real contest with regard: to the 
execution of these documents e. g., in suits 
based on custom quite a number of trans- 
fer deeds have to be filed to establish a 
custom and formal proo= of these docu- 
ments has to be adduced before the docu- 
ments are admitted into -evidence. It is, 
therefore, desired that courts may be em- 
powered to apply the presumption men- 
tioned in Section 90 to such documents to 
a limited extent, i. e., formal execution of 
these documents may be presumed and 
need not be proved. A new section as Sec- 
tion 90-A may be added in the following 
form or in some other words carrying out 
the intention referred to above.” 

In Dalsingar v. Sita Ram (1969 All WR 
(HC) 188) a learned single Judge con- 
sidered the mattér and held that the two 
sections were independent of each other 
and Section 90 was not controlled by Sec- 
tion 90-A and accordingly sub-section (2) 
of Section 90-A could not bar the raising 
of the presumption if the case was cover- 
ed by Section 90. The reason given by 
the learned single Judge was as under:— 

“Before considering the section it would 
not be improper to see the purposé for 
which the U. P. Act 24 of 1954 was en- 
acted. Under Section 90 of the Evidence 
Act a document which was more than 
thirty years old was not required to be 
proved. In order to extend the presump- 
tion available under Section 90, the com- 
mittee which was geri to enquire 
into the system of administration of jus- 
tice in the State recommended that the 
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presumption should be extended to a cer- 
tified copy of the document as well. If 
the purpose of the committee was to en- 
large the presumption in respect of cer- 
tified copies, Section 90-A (2) would have 
the effect of curtailing the presumption 
in cases where the document is the basis 
of the suit or of defence,” 


9. The principle which has been ap- 
plied by the learned single Judge in this 
case also becomes evident from the fol- 
lowing example. If a document optionally - 
registrable under Section 18 of the Re- 
gistration Act and so registered, which is 
more than 20 years old is produced in 
original it may be hit by sub-section (2) 
of Section 90-A, but if the same document 
was unregistered then it will not be hit 
by sub-section (2) of Section 90-A. This 
could not be the intention of law as that 
will make the Court raise presumptions 
in respect of an unregistered document 
and not to raise the same presumptions 
if the document is registered. Registration 
of a document gives it greater authenticity 
and it would not be reasonable to expect 
that the legislature will place a registered 
document at a lower level than `a similar 
unregistered document when it comes for 
proof in a Court. 


10. In Risal v. Deputy Director of 
Consolidation, U. P., Lucknow, (1970 All 
WR (HC) 634) another ed udge took: 
the view that Sections 90 90-A are 
independent provisions, and the document 
which is more than 20 years old cannot be 
hit by sub-section a of Section 90-A. 
The same view was taken by another learn- 
ed Judge in Deo Chand v. Deputy Direc- 
tor of Consolidation (1971 All LJ 992). 

ll. The interpretation of law has to 
take into consideration the purpose ot law, 
and if it is a law relating to procedure 
then also the impact it is calculated 
to have on the course of litigation and 
decision making. 

“Law is commonly divided into _ sub- 
stantive law, which defines rights, duties 
and liabilities; and adjective law, which 
defines the gigi tbe pleading and proof 
by which the substantive law is applied 
in practice. 

The rules of procedure, regulate the 
general -conduct of litigation; the object of 
pleading is to ascertain for the guidance 
of the parties and the court the material 
facts in issue in each particular case; proof 
is the establishment of such facts by pro- 


per legal means to the satisfaction of the 


court, and in this sense includes disproof. 
The first mentioned term is, however, 
often used to include the other two. 
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“The province of the law of evidence 
is therefore twofold, viz. to lay down 
rules as to what matter is or is not ad- 


missible for the purpose of establishing 


facts in dispute and as to the manner in 
which such: matter may be placed before 
the court.. Whether any proof is required 
or not is a question of law, (Phipson on 
Evidence, Twelfth Edn. Para 1)”. 

The law of evidence does not affect sub- 
stantive rights of parties, but only lays 
down the liv for facilitating the course 


of justice. The Evidence Act lays down. 


the rules-of evidence for purposes of the 
uidance of the Court. It is procedural 
aw which provides, intér alia, how a fact 
is to be proved. 
12. Section 4 of the 
deals with presumption. 
“Section 4 — Whenever itis provid- 
ed by this Act that the Court 
may presume a fact, it may either regard 
such fact as proved. unless and until itis 
disproved, or may call for proof of it. 


Evidence Act 


Whenever it is directed by this Act that, 


the Court shall presume a fact, it shall 
regard such fact as proved, unless and 
until it is disproved, When one fact is 
declared by this Act to be conclusive 
proof of another, the Court shall, on proof 
of the one fact, regard the other as prov- 
ed and shall not allow evidence to. be 
given for the purpose of disproving it”. 
18. Part I of the Evidence Act deals 


with relevancy of facts and Part II deals. 


with proof. Chapter V of Part II deals 
with documentary evidence and one of its 
sub-chapters concerns presumptions as to 
documents. It ‘contains Sections 79 to 
90-A. Sections 79 to 90-A deal 
ferent conditions and circumstances. in 
which a particular type of presumption 
can be raised. If the circumstances exist 


for the raising of a presumption under: 
any of the provisions of the Evidence Act.. 


the Court becomes entitled or bound 
to ‘raise that presumption. 

“Presumptions are either of law or fact. 
Presumptions of law are- arbitrary con- 
sequences expressly annexed by law to 
particular facts; and may be either con- 
clusive, as that a child under a certain 
age is incapable of committing any crime; 
or rebuttable, as that a person not heard 
of for seven years is dead or that a bill 
of exchange has been given for value. 

“Presumptions of fact are  interences 


which the mind naturally and logically 


draws from given facts, irrespective of 
their legal effect. Not only are they always 
rebuttable, but the trier of fact may re- 
fuse to make the usual or natural infer- 


Ram Jas v. Surendra Nath (FB) 


with dif- 


- of presumptions to 
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ence notwithstanding that there is no 


rebutting evidence.” (Phipson on Evi- - 


dence, Twelfth Edition Para 9), 


14. The presumptions under the Evi- 
dence Act are only the inferences which 
a logical and reasonable mind normally 
draws. Facts and ` circumstances (from) 
which certain inferences follow are indi- 
cated in various provisions of the Evi- 
dence Act running from Sections 79 to 
90-A. As already seen the sections of the 
Evidence Act lay down different circum- 
stances in which a presumption is to be 
raised. Whenever the law permits the rais- 
ing of a presumption the Court can by 
reason of Section 4 of the Evidence Act 
raise the presumption for purpose of 
proof of a fact. If the presumption is 


. available in one section it can raise it 
under that section. If itis not available int. 


one section and is available in another 
section, then the Court can raise pre- 
sumption under that section. It all de- 
pends upon the circumstances available 
in the case as applicable to a particular 
document. Hence, even if the case falls 
under Section 90-A, and sub-section (2) 
thereof is applicable and no presumption 
can be drawn under Section 90-A (1) it 
will not exclude the Court from drawing 
the presumption, if the circumstances 
permit it to be drawn, under any other 
provision of the Evidence Act including 
Section 90 of the Act. The pre- 
sumption, if available ` under Sec- 
tion 90, can, therefore, be raised by the 
Court even after coming to the conclusion 


that a presumption under Section 90-A isl 


not. available. 


_ 15. The presumptions available under 
Sections 90 and 90-A are also not similar. 
Section ‚90 (2) permits the raising of the 
presumption in respect of the signature, 
handwriting, execution and attestation, 
while Section 90 permits a presumption 
only in respect of execution. Section 90 
deals with documents which are more 
than -20 years old while ‘Section 90-A 
places no such restriction and. includes 
also documents from judicial record 
Neither of the two sections, therefore, 
can be said to be occupying a field which 
the other exclusively occupies. They 
deal with different fields and different 
circumstances and permit different types 
e raised, 

16. For the reasons: given above it is 
not possible to hold that sub-section (2) 





of Section 90-A will override and nullify 


Section 90 if the document, though more 
than twenty years old, is the basis of the 
suit:or the defence or is relied upon in 


+ 


‘by prescription — 


210 sq. 
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the plaint or written statement. We. are, 
therefore, of opinion that Om Prakash 
v. Bhagwan (AIR 1974 All 889) does not 
lay down the correct law. 
17. For the reasons given above; we 
answer the question in the negative.’ Let 
this opinion be laid beore the learned 
single Judge dealing with the appeal.. 
Reference answered in negative. 
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Syed Manzoor Hussain and others, Ap- 
pellants v. Hakim Ali Ahmad and others, 
Respondents, 

Second Appeal No, 2422 of 1972, D/- 
29-4-1980.* oF. 

Easements Act (5 of 1882), Ss. 15 and 
13 — Specific Relief Act (1963), S. 39 — 
Right of passage — Easementary 
Acquisition of — 
Vendee given right to make constructions 
over ani under passage and open doors 
into passage when land through which it 
passed'was sold — Obstruction to passage 
— Suit under S. 39 within 3 years — 
Maintainability. i : 

The transferor of plaintif purchased 
yards of land under sale leed 
dated 9-8-1987, The sale deed provided 
that a strip of land of 4 feet wide shall 


be left for the purposes of passage to 


mosque which is situate to the north of the 
propery: The defendants who are office- 

earers of the Managing ‘Committee of 
the mosque have put up a door in the 
passage on 14-4-1963 and thus obstructed 
the plaintiff from using the passage. The 
plaintiff filed suit for mandatory injunc- 
tion on 12-4-1966. 

Held: It is an essential condition of the 
acquisition of a right of way as an ease- 
ment by prescription under S. 15 of the 
Easements, Act, that tke right of way 
should continue to be enjoyed as an 
easement for a continuous period `of 
twenty years and it should be taken to be 
a period ending within two years next 
before the institution of suit. As the right 
of way was interrupted by erection of 
door on 14-4-1963, more than two years 
before the institution of suit on 12-4-66, 
the plaintiff could not be said to have a 
right of way through the land in suit as 
an easement acquired by prescription on 
the date of suit. “' _ (Para 10) 
. The fact that the plaintiffs predécessor- 
in-interest was given the right to make 


“Against Judgment and decree of Ist 
_ Addl. Civil Judge, Kanpur, D/- 18-5-72. 
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constructions on the first floor and above, 
ever the passage showed that no rights of 
ownership were reserved by vendor in 
that four feet wide strip and that he had 
not dedicated that strip of land to mosque. 
It was admitted by the defendants that 
there were constructions on first and 
second floor over the passage and the 
existence of doors of rooms, latrine and 
bathroom open on the passage. The plain- 
tiff apart from using the air space over 
the passage, had used underground land 
for laying sewers and constructing man- 
holes. There was no dedication deed.and 
there was no evidence worth the name of 
dedication by word of mouth. The strip 
of land for passage was left by the ven- 


“dor for convenience of the faithful who 


went to offer prayers at the mosque. These 
were indeterminate body. A dedication 
of property in order to amount to a Wagqf 
must be for a particular religious purpose, 
for instance, setting apart land for con- 
struction of a mosque. But a man who 
leaves some land for convenience of faith- 
ful to go to mosque from a public high- 
way does not make it a waqf for the pur- 
poses of mosque. The . plaintiffs rights 
over the land under passage were subject 
to the right of faithful to use the land as 
passage. The plaintiff had the right to 
use the passage without any . obstruction 
for egress from and ingress into his house. 
It was not a mere right of passage as an 
easement acquired by prescription. It was 
much more than that. It was acquired 
by grant. It was granted along with rights 
of ownership of land sold under: sale 
deed. Since the putting up of a door in 
the passage by the defendants was an 
obstruction to the plaintiffs right to use 
land of passage in the manner in which 
he was authorised to do under the sale 
deed he could file a suit for - mandatory 


‘injunction for removal of obstruction and 


for a prohibitory injunction within three 
years of the date of obstruction. It cannot 
be said that the plaintiff had lost the 


. right when he filed the suit on account 


of the fact that more than 2 years had 
elapsed since date of obstruction. 
i (Paras 12, 13, 15) 


Chronological Paras 
AIR 1965 SC 1147 : 1965 All LJ:335 14 
S. M. Dayal, for Appellants. l 

JUDGMENT :— This is 
tiffs .second appeal. The appel- 


lants are the heirs and legal re- 
presentatiyes of the plaintif Syed 


a plain- 


. Manzoor Hussain, 
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2. The property, bearing at present 
municipal No. 97/120 of Talaq Mohal at 
Kanpur, was originally purchased by one 
‘Syed Moqbool Hassain in the name of 
his wite Mst. Sayeeda Khatton through a 
sale deed dated 9th’ Aug., 1937 from one 
Mohd. Ishhaq. The sale deed provided 
that a strip of land four feet wide shall 
be left for the purposes of passage to the 
mosque which is situate to the north of 
the property. The land of passage is 
shown by letters ‘A’ ‘B’ ‘C D’ on the map 
annexed to the plaint. The dispute re- 
lates to this passage. It is undisputed that 
the deceased plaintiff Syed Manzoor 
Hussain became the owner of the pro- 
perty by way of transfer. According to 
the plaintiffs case a number of doors and 
windows etc.. of the house No. 97/120, 
which was situate on both the sides of 
the passage land, opened on it. The plain- 
tiffs and their predecessors-in-interest also 
used this land as a passage. 

3. The mosque is known as- Masjid 
Ramzani Paniwala. The four defendants 
were the office-bearers of the managing 
committee of the mosque and were ac- 
tually managing the affairs of the mosque. 
The main door of the mosque was alleg- 
ed to be towards west and the strip of 
land ‘A’ B’ ‘C ‘D’ was used as a passage 
by the residents of house Nos. 97/120 and 
97/119. It also appears that the members 
of the public also passed through this 
passage for going into the mosque. ‘The 
plaintiffs complaint was that on I4th 
April, 1963 the defendants put up a door 
with mansonry constructions and thus ob- 
structed the free use of the passage by 
the plaintiffs. There were protests from 
the side of the plaintiffs and even a re- 


port was made at the police station. A~ 


notice was also served calling upon the 
defendants to remove the door but to no 
effect. Hence the suit. It was also pleaded 
by the plaintiffs in the alternative that in 
case they were held not to be the owners 


of the land of the passage ‘A’ BP ‘C’ D. 


they must be deemed to have acquired 
easementary right of passage through it 
by prescription, having used it as such 
for more than twenty years. 


‘4, The defendants denied that the 
plaintiffs were the owners of the house 
and asserted that the plaintiffs right to 
the land, if any, had been éxtinguished. 
The plaintiffs were put to proof of their 
title. It was denied that the plaintiffs’ 
predecessors-iti-ititerest had made the 
floor of the passage pucca; The existence 
of the doors of the roonmis, latrine and 
verandah was admitted. It was alsn ad- 
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mitted that there were constructions on 
the first and second floor over the passage 
but it was denied that the plaintiffs or 
their predecessors-in-interest were using 
the passage as owners of the land. It was 
asserted that the passage was a Waaf by 
user and pertained to the mosque. It 
was contended that the suit was 
not maintainable as it had not been 
filed against the mosque. Certain orders 
passed by the Custodian of Evacuee Pro- 
perty in respect of the passage were also 
challenged. It may be here observed that 
the plaintiff? house had been declared 
evacuee property in respect of the share 
of one of its earlier owners, who had 
migrated to Pakistan. It was also con- 
tended that Haji Mohd. Ishhaq, originally 
the owner of the land who had sold it 
on 9th August, 1987 had orally dedicated 
the land of passage for the mosque Jong 
before the sale.and that the passage was 
not included in the sale. It was asserted 
that this fact was clear from the further 
fact that no price was charged. for the 
area uf the land of the passage. The exis- 
tence of a decor towards west of the 
mosque was admitted but it was asserted 
that that door was not the main entrance 
of the mosque and it was usually kept 
closed: The plaintiffs’ claim of right to 
the passage by way of easement was also 
denied. On the other hand, it was assert- 
ed that the passage was used by the gene- 
ral public who went to offer their prayers 
in the mosque for more than twenty years 
and the right of easement of passage, if 
at all, accrued in favour of the mosque 
rather than in favour of the deceassed- 
plaintiff or his predecessors-in-interest. It 
was asserted that the passage was made 
pucca with the funds of the Waqf. How: 
ever, the existence of the door of the 
latrine on the passage and the fact that 
the doors of the rooms and bathroom 
etc., also opened on the passage was ad- 
mitted but it was asserted that from this 
it could not be implied that the passage 
was the property of the deceased plain- 
tiff-Syed Manzoor Hussain. It was then 
asserted that when the deceased-plaintiff 
wanted to construct the first floor over 
the passage and to have a man-hole for 
the sewer line, permission was granted to 
him to do so on his agreeing to dedicate 
two rooms facing the mosque, as Hujras 
for the Imam and the Moazzins and also 
one latrine, one bath-room and one room 
for the children as a Madrasa along 
with the Verandah, and that it was on 
this condition that the plaintiff was al- 
lowed to make the man-hole in the pass- 
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age and to cover it by. erecting building 
on the first floor. The latrine and. bath- 
room were said to be in the exclusive! use 
of the Namazies, the Moazzins, the Imam 
and the Madrasa. One of the rooms was 
used as Madrasa and the Verandah was 
used by those who frequented the mos- 
que: The fixing of the door between 
points ‘C’ ‘D? was admitted, but it was 
asserted that it was done because the 
passage had become unsafe on account of 
its remaining open all the time. It was 
asserted that since the passage was Waqt 
property, -the defendants had the fullest 
right to close it by putting up a door. 
The door did not cause any obstruction 
to the plaintiffs as it was always kept 
open for going for. pravers five times .a 
day and it was only closed in the night. 
The deceased-plaintiff, it was said, ‘could 
if he was‘a Namazi go to thé mosque for 
- offering prayers through’ the passage. Cer- 
tain other pleas were also raised. Pre- 


scriptive right of ‘easement of. passage. 


was also claimed in favcur of the general 
public. 


5. The trial court held that the plain- 
tiffs were not the owne-s of the land: of 
the passage ‘A’ B C ‘D’ but that’.they 
had acquired an easementary right of 
passage through it, that the ‘suit was 
maintainable that the suit was not barred 
by time nor by estoppel or acquiescence, 
In the result, the trial Court decreed the 
- suit for mandatory injunction directing 

the removal of the door’ and other con- 
structions at points ‘©’ ‘D’ as shown in 
the plaint map and also issued an injunc- 
: tion restraining the defendants from inter- 
‘fering with the plaintiffs’ right of passage 
through the land ABCD. | 

6. On appeal by the defendants, the 
. lower .appellate court reversed the judg- 
ment and decree of the trial court and 
dismissed the suit. 


7. The lower appellate court held, in 
agreement with the trial court’s finding, 
that the plaintiffs were not the owners of 
the passage land ‘A’ BP C D; that the 
suit was maintainable and it could not be 
said that the suit was barred by princi- 
ples of estoppel or acquiescence but it 
held . that the Remus easementary. right 

- of passage had come to an end as the 
suit was not filed within two years after 
the date of their céasing to exercise the 
right of way. 

. 8&8 Mr. S. M. Dayal, Jearnéd counsel 
for the appellants contended before me 

firstly that thé finding of the lower ap- 
pellate court against the plaintiffs on the 
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question of limitation was on the face of 
it erroneous in law. A suit can be said 
to be barred by limitation only if the 
period prescribed by any of the articles 
of the Schedule to the Limitation Act, 
which applies to a suit of that kind, has 
expired. No such article of the schedule 
to the Limitation Act has been 1eferied to 
by the lower appellate court. On the 
other hand, in a case like the present one, 
where the plaintiffs’ right to passage 
through the land had been obstructed by 
the defendants, the obstruction was a con- 
tinuing wrong and under Section 22 of 
the Limitation Act, 1963, a fresh period 
of limitation begins to run at every 
moment of time during which the ob- 
struction continues. The fact that right of 
easement has been given up by not en- 
joying it for two years may destroy the 
right of easement but that has little to 
do: with the bar of limitation for suits 


‘prescribed by the Limitation Act. 


9. Mr: N. A. Khan, learned counsel 
for the defendant-respondents could not 
lay his hands on any specific article in 
the Schedule to the Limitation Act,» for . 
supporting the finding of the lower ap- 
pellate court on the point. He merely re- 
iterated what has been: observed by the 
lower appellate court on this point. Sec- 
tion 3 of the Limitation Act provides that 
subject to the provisions contained in 
Sections 4 to 24 (inclusive) every suit 
instituted . after the prescribed period 
shall be dismissed although limita- 
tion has not been set up as a defence. 
The period within which suits must be 
instituted are. prescribed under the Sche- 
dule to the Limitation Act. It must, 
therefore, be held that the finding record- 
ed by the lower appellate court that the 
suit was barred by limitation is erroneous 


‘in law and must, therefore, be set aside. 


10. But the lower appellate court has 
considered the question of limitation rais- 
ed by point No. 4, together with the ques- 
tion whether the plaintiff had acquired 
easementary right of passage through the 
land ABCD that -was raised by point 
No, 2. It found on the second point that 
the deceased plaintiff Syed Manzoor 
Hussain had. acquired an easementary 
right of passage through the land in suit 
by continuous user for more than 20 
years; .but at the same time held that he 
had been interrupted from doing so by 
the defendants’ act of putting up the door 
in question at the place shown by letters 


CD on 14th April, 1968, which was the 


date of the accrual of the cause of action 
as pleaded in the plaint and the suit hav- 
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ing been filed on 12th April, 1966, more 
than 2 her after the interruption, it was 
established on the plaintifs own case as 
pleaded in the plaint that “the right of 
way did not continue within 2 years next 
before the institution of the suit.” I have 
held above, that the suit could not be 
said to be barred by limitation on the 
ground, Nevertheless, it is an essential 
condition of the acquisition of right of 
way as an easement by prescription under 
Section 15 of the Indian Easements Act. 
In this sense, if the enjoyment otf the 
right of way was sen ere by the 
erection of the door on 14th April, 1963, 
more than 2 years before the institution 
of the suit, as pleaded in the plaint itself, 
the plaintiff could not be said to have a 
. {right of way through the land in suit as 
an easement acquired by prescription on 
the date of suit, and that being so the 
plaintiff could not succeed on the alter- 
native ground taken by him that he had 
a right of way through the land in suit as 
easement acquired by prescription. 

11. Faced with this situation, learned 
counsel for the plaintiff-appellants, con- 
tended that the finding of the two courts 
below that the plaintiff was not the owner 
of the land was erroneous in law, as it 
was based on a mis-construction of the 
basic document of the plaintiffs’ 
oy the sale deed dated 9th August, 

37. 


12. According to the sale deed what 
was sold was-210 sq. yards of land out of 
old plot No. 97/35 of Mohalla Fele] 
Mohal of the City of Kanpur. It was sai 
that there was a passage four feet wide, 
between the land sold which had been 
left for coming and going into the mosque 
but the purchaser could construct a build- 
‘ing ‘over’ the land of the passage, ob- 
viously meaning thereby that he could 
cover the land with a roof and raise con- 
structions on the first floor. The two 
courts below have held that inasmuch as 
the area of the land sold was specified 
to be 210 sq. yards which did not include 
the area of the land under the passage, 
and inasmuch as no price was charged for 
the land under the passage, it must be 
deemed that the plaintiffs’ predecessor-in- 
interest did not acquire any rights of 
ieee over the four feet wide strip 
of land left for passage. The argument. 
however, is that all the land under the 
passage originally belonged to Haji 
Mohammad Ishaq, who had sold the land 
by that deed. He had reserved a four feet 
wide strip of land which cut across the 
land sold into two parts, for use as a 
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passage for coming from and going to 
the mosque. That is the reason why he 
did not cay any pee for the four feet; 
wide strip of land, but the fact that the 
plaintiffs predecessor-in-interest was given 
the right to make constructions on the 
first floor and above, over the passage, 
showed that no rights of ownership were 
reserved by Haji Mohammad Ishaq in the 
four feet wide strip of land and also that 
he had not dedicated that four feet wide 
strip of land to the mosque, for if he had 
done so, he could not have permitted the 
purchaser to cover it by a roof or to raise 
constructions on the first floor and above.| 
It follows that the entire right, title. and 
interest of Haji Mohammad Ishaq in the 


veyed by him along with the land sold 
to the plaintiffs’ predecessor-in-interest, 
subject to the right of the faithful to use 
that strip of land as a passage for going 





into and coming from the mosque. That 
this was so is evident also from the fact 
that the deceased plaintif had used the 
air space above the passage land by rais- 
ing constructions on the. first and second 
floors and had used the underground land 
for laying sewers and constructing man- 
holes and had opened doors and windows 
and had been using the land of the pass- 
age without any obstruction from any side 
since ever. His use of the land -of the 
assage for free access to his house which 
ies on both sides of it, was obstructed 
for the first time by the erection of the 
door on 14th April, 1963 and since it was 


an obstruction of his right to use thej. 
land of the passage in the manner in 


which he was authorised to do under the 
sale deed dated 9th August, 1937 he. could 
very wel] file a suit for a mandatory in- 
junction for the removal of the obstruc- 
injunction res- 
training the defendants from interfering 
with its use in the manner it was being 
used since ever, within three years of the 
date of the obstruction. His rights over 
the four feet wide strip of land of the 
passage may not be equal to the right of 


a full owner of the land but he certainly]. - 


had the right to use the passage without 
any obstruction for egress from and in- 
gress into his house and to cover it by 
raising constructions on the first floor 
and above, without any obstruction from 
anyone. The right may be of a nature of 
or similar to a right of easement as it was 
annexed to ownership of property but it 
was granted to the plaintiffs’ predecessor- 
in-interest along with the rights of owner- 


ship of the land sold under the sale deed 


h 
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dated 9th August, 1937 by Haji Moham- 
mad Ishaq. It was, however, not a mere 
right of passage as an easement acquired 
by prescription. It was much more 'than 
that: and was acquired by grant, ! and 
consequently it cannot be said that the 
plaintiff had lost the. right when he filed 
the suit-on account of the fact that more 
than 2 years had elapsed’ since the ‘date 
of the construction of the door which ob- 
structed his free exercise of the right. 


18. Mr. N. A. Khan, learned counsel 
for the defendants then contended that 
the land of the passage was Wagqf in 
favour of mosque. There was no deed of 
dedication nor was there any evidence 
worth the name of dedication by word 
of mouth. The contention was that -the 
dedication could be inferred from imme- 
morial user. Now the passage was not 
used by the mosque. It was used by the 
Namazies or other persons who had oc- 
casion to go into or to come out from the 
mosque. The land under the _ passage 
could in no sense be said to be appurte- 
nant to the mosque. It was left by Haji 
Mohammad Ishaq for the convenience of 
the faithful who went to offer prayers at 
the mosque. These were an indeterminate 
body of persons and the right of passage 
was not annexed to ownership of any 
property by them. It was a mere conveni- 
ence given to the faithful. for easy access 
to the mosque from the main road. A de- 
dication of property in order to amount 
to a waqf must be for a particular reli- 








gious purpose. The setting apart of a` 


piece of land for construction of a mosque 
including. the land appurtenant thereto 


makes it waqf. But a man who leaves. 


some land for the convenience of the 
members of the public to go to the 
mosque from a duble highway does not 
make it a waqf for the purposes of the 
mosque but dedicates it to the public for 
use as a passage. The dedication, if any, 
was not for the purposes of the mosque 
but for the purposes of passage by the 
faithful who frequented the mosque. It 
is, therefore, impossible to say that there 
could be any wagf in favour of mosque 
in respect of the land of the passage in 
suit, The dedication could be said to have 
been made in favour of the faithful, for 
use as a passage from the main road to 


~ . tthe mosque. The plaintiff's rights over it 


were certainly subject tc the right of the 
faithful to use the lands as such passage. 


14, Reference may ir this context be 
made to the decision of the Supreme 
Court in the case of Municipal Board 
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‘and control the surface of the 
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Manglaur v. Mahadeoji Maharaj (1965 All 
LJ 335) : (AIR 1965 SC 1147). In that case 
the plaintiff owned a plot of land through 
which ran a public road and two Nalis. 


-There was a vacant piece of -land laying 


in between the Nalis and the road. Both 
the road and the Nalis were being main- 
tained by the Municipal Board. The 
Municipal Board sought to make a struc- 
ture on the vacant land for installing a 
and also to 
put up two rooms on either side for piyo 
and library. The plaintiff sued the Muni- 
cipal Board for an injunction restraining 
it from making the said structure and for 
possession. The High Court held that the 
vacant piece of land between the metal- 


led road and drains did vest in the Muni- 


cipality but the Municipality did not 
own the soil. It had the right to manage 
soil and 
so much of the soil below and of the 
space above the surface as was necessary 
to enable it to adequately maintain the 
land as a public street. It also had a cer- 
tain property in the soil enabling it to 
bring a possessory action against trespass- 
ers but, subject to the rights of the Muni- 
cipality and the public to pass and repass 
on the road, the owner of the soil in 
peon remains the occupier of it and 

e. could, therefore, maintain an action 
for trespass against any member of the 
public who acts in excess of the right; the 
Municipality also could not put up any 
such structures on the public pathway as 
were not necessary for the maintenance or 
user of it as a pathway. The putting up of 
the structures in question for installing 
the statue of Mahatma Gandhi and for 
piyo and library could not be said to be 
necessary for the maintenance of the pub- 
lic pathway and the defendant Municipal 
Board was accordingly restrained by an 
injunction from erecting those structures. 


15... In the present case also the defen- 
dants who constitute the Managing Com- 
mittee of the mosque, or the faithful who 


. frequent the mosque could certainly en- 


sure that the right of passage through the 
four feet wide strip of land in suit was not 
obstructed by the plaintiffs in any way 
but they could not block the passage by 
erecting a door ‘at the place shown by 
letters CD on the plaint map and to ob- 
struct the use of the land by the plain- 
tiffs. The plaintiffs were accordingly en- 
titled to the injunction claimed by them 
for the removal of the obstruction and for 
restraining the defendants from interfer- 


ing with the plaintiffs rights thereon. 


394 All. 


16. In the result the appeal succeeds 
and is allowed. The judgment and decree 
of the lower appellate’ court are set aside 
and the suit is decreed for a mandatory 
injunction directing the defendants to re- 
move the door and other constructions at 
the place C D on the plaint map and for 
an injunction restraining the defendants 
from interfering with the plaintiffs rights 
over the land marked, by letters ABCD 
in premises No. 97/120, Talaq Mobal, 
Kanpur, as described in the plaint. The 
defendants may remove the door and the 
constructions within three months from 
the date of this jucement failing -which 
the plaintiff-appellants shall be entitled to 
have them removed through the process 
of the court at the defendants cost. In the 
circumstances, the parties shall bear their 


own costs throughout. 
Appeal allowed. 





AIR 1980 ALLAHABAD 394 
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Smt. Fatmabibi, Appellant v. Smt. 
Irfana Begam and others, Respondents. 
Second Appeal No. 984 of 1970, - D/- 
11-4-1980.* an 
(A) Transfer of Property Act (4 of 1882), 
S. 123 — Evidence Act (1872), S. 90 — 
Registration Act (1908), S. 28 — Registei- 
ed gift deed of immovable property about 
50 years old —. Prima facie deed is valid 
document duly registered — Burden is 
on person challenging its validity to prove 
` that it was fraud on registration as non- 
existent Jamun tree was included therein 
only to attract jurisdiction of Sub-Regist- 
yar. AIR 1914 PC 67, AIR 1921 PC 8, AIR 
1934 PC 157 and AIR 1936 PC 91, Ref. 
(Para 6) 
(B) Transfer of Property Act (4 of 1882), 
Ss. 3 and 123 — Registration Act (1908) 
Ss. 2 (6), 28 and 17 — Gift deed in res- 
pect of immovable ‘property including 
Jamun tree — Jamun tree is immovable 
property — Gift deed could be validly 
registered by Sub-Registrar within whose 
jurisdiction tree was situated. AIR 1963 
AIl 214 (FB), Rel. on. (Para 7) 
Cases Referred: Chronological Paras 
AIR 1963 All 214: 1963 All LJ 83 (FB) 7 
AIR 1986 PC 91:1936 All LJ 258 
AIR 1984 PC 157: 1934 All LJ 779- 
AIR 1921 PC 8:19 All LJ 385 
AIR 1914 PC 67:12 All LJ 774 


*Against judgment and decree of O.:P. 
Saxena; Ist Temporary Civil and S. J. 
Basti, D/- 14-1-1970. 
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Fatmabibi v. Irfana Begam 


A.L R. 


G. P. Mathur, for Appellant; S. A. Ali, 
for Respondents. : 

JUDGMENT :— This is a 
second appeal in a suit for partition. 

2. The relationship between the par- 
ties is not in dispute. It was alleged by 
the defendants Nos. 1 to 3, who are the 
heirs of Syed Imtiyaz Ali, that the pro- 
perty in suit had been gifted by Syed 
Amir Ali to ya Imtiyaz Ali, father of 
Syed Wajid Ali, by a registered instru- 
ment dated Ist April, 1914. The gift deed 
excluded Syed Sajjad Ali, the plaintiffs 
husband, from any right to tbe house. He 
was, however, permitted tò continue to 
live in it if he remained of good charac- 


ter. If the gift was a fact and valid in' 


law, the plaintiff appellant as the widow 
of Syed Sajjad Ali had no case. The two 
courts below took that view and dismiss- 
ed the suit without deciding the other 
issues raised in the case. 

3. It is not necessary to refer to the 
whole case of the parties or their plead- 
ings. Issue No. 8 raised the question: whe- 
ther the gift deed dated Ist April, 1914 
relied upon by the defendants Nos. 1'to8 
is void and illegal for the reasons set forth 
in paragraph 12 of the plaint. 

4. Paragraph 12 of the plaint was in- 
serted by amendment after the defendants 
Nos. 1 to 3 had set up the gift deed in 
their written statement. The reasons set 
forth in paragraph 12 of the plaint are:— 

(i) that the gift deed was a fraud on 
registration inasmuch as a Jamun tree, 
which was not the property of the donor 
had been fictitiously included for getting 
the deed registered with the Sub-Regis- 
trar, Khalilabad, within whose jurisdiction 
the we tree was said to be situate: 

(ii) the gift deed was not acted upon 
inasmuch as the donor did not during his 
lifetime deliver possession to the donee: 

(iii) the donee never accepted, the gift, 
which was apparent from the plea taken 
hy the donee in his written statement in 
Suit No. 5 of 1980 in the court of the 
Additional Munsif, Basti, Manzoor Ahmad 
v. Wajid Ali and others, and, further, the 
giit deed was a sham paper transaction, 


which was apparent from a sale deed’ of 


a part of the house said to have been 
executed by Syed Sajjad Ali in favour of 
Wajid Ali on 24-10-1974: 

5. On these reasons it was pleaded 
that the gift deed was illegal, void and 
was not acted upon, and that on the death 
of Amir Ali, Sajjad Ali and others inherit- 
ed his property along with Wajid Ali in 
oe with their shares under the 
aw. 5 T : 


plaintif?s: 


y 


K 


r 


~ 
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6. The view of the Iower appellate 
court, that the gift deed was not avoid 
transaction, was assailed by the learned 
counsel for the plaintiff-appellant on ithe 
basis of certain rulings of the Privy Coun- 
cil, that is, Harendra Lal Roy Chowdhuri 
v. Smt, Haridasi Devi (AIR 1914 PC:67), 
Mathura Prasad v. Chandra Narayan 
(AIR 1921 PC 8), Collector of Gorakhpur 
v. Ram Sundar Mal (AIR 1934 PC 157), 
and Venkatarama Rao v. Sobhanadri Appa 
Rao (1986 All LJ 258):(AIR 1986 PC 
91). There could be no dispute about the 
principle of law laid down by the Privy 
Council on these cases, but the lower ap- 
pellate court has on an appraisal of the 
evidence on the record found it as a fact 
that Amir Ali was the owner of a Jamun 
tree in village Bharwalia Mehar Ali, 
Tappa Ujiyar, ‘within the jurisdiction of 
the Sub-Registrar Khalilabad, and that he 
did make a pift of the Jamun tree along 
with the other property in favour of 
Wajid Ali. The git deed in this case was 
about 50 years old when the question was 
raised. Prima, facie, it was a valid docu- 
ment duly registered under the law. The 
burden lay on the plaintif to prove that 
it was a fraud on registration inasmuch 
as a non-existent Jamun tree had been 
included therein only to attract the juris- 
diction of the Sub-Registrar, Khalilabad, 
when in fact there was none. The lower 
appellate court has discussed the evi- 
dence on this point in suficient detail and 


` I find that its approach to the question 
.and the inference drawn by it are cor- ` 


rect in law. That being the position, it 
cannot be said that the gift deed was 
void,: 
= 7. It was suggested in the course of 
‘arguments by the learned counsel for the 
plaintiff-appellant that a Jamun tree is 
not immoveable property, but it is clear 
that a Jamun tree is not standing timber. 
jit is a fruit tree, and on the authority of 
‘ithe decision c! a Full Bench of this 
Court in Baij Nath v. ‘Ramadhar (AIR 
1963 All 214), cited by the léarned' coun- 
sel himself, it must be held that ° the 
jamun tree was immoveable property and 
that being so the gift deed could be valid- 
ly registered by the Sub-Registrar, Khali- 
labad, -within whose jurisdiction it was 
situated. . me a 
8. No other point was pressed before 
me. The appeal fails and ‘is dismissed with 
costs, D f 


Appeal dismissed. 
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Ram Ratan Misra and ancther, Ap- 
plicants v. Smt. Bittan Kaur, Respondent. 

‘Second Appeal No. 672 of 1978, D/- 
15-4-1980*. 

Evidence Act (1 of 1872), Ss. 68, 71, 154 
— Proof of execution. of mortgage deed 
— Execution specially denied — Attest- 
ing witness not examined as he was won 
over — Not a sufficient ground for con- 
sideration of other evidence to prove ex- 
ecution — Due execution cannot be said 
to have been proved. 


Section 68 is mandatory. It makes it 
clear that the document which is requir- 
ed by law to be attested, should be prov- 
ed by one of the attesting witnesses. 
Secondly, where at least one of the attest- 
ing witnesses is alive, he has to be exam- 
ined provided he is subject to the pro- 
cess of the Court and is capable of giving 
evidence. - (Para 8) 


Where registered document, not being 
a will, is specially denied, it will be neces- 
sary to call an attesting witness to prove 
the execution of the document. In the 
present case execution of mortgage deed 
was specially denied by the person who 
had stepped into the shoes of the alleg- 
ed executant. Hence there being a spe- 
cial denial the proviso to S. 68 was not 
applicable and the attesting witness was 
required to be called. (Para 8) 

‘Section 71 provides an exception to the 


‘rule enunciated in S. 68 but to make this 


provision applicable it is evident that the 
‘attesting witness will have to appear in 
Court as a witness. If the witness sits at 


. home and is not examined because there 


is an apprehension that he may not sup- 
port the execution ‘of the mortgage deed, 


‘in that event there is a failure to produce 


the evidence which is required under Sec- 
tion 68. Consequently, Section 71 cannot 
come into play. (Para 7) 

A witneess can become hostile only 
when he makes a statement contrary to 
the case taken by, the party who has 
summoned him. It is then open to the 
p examining him to pray to the court 


‘to declare him hostile and seek the per- 
mission of the Court under Sec. 154 for 


cross-examining him. The party may then 
through the cross-examination elicit from 


*Against judgment and decree of P. 
Dubey, Civil- and S. J. Kanpur, 
15-19-1972, 
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him the proof of his case. The contentior 
that the plaintiff was certain That the at- 
testing witness had been won over and 
would not. give evidence in her favour is 
not a sufficient ground for the -considera- 
tion of other evidence. In view of the 
above the due execution of the mortgage 
deed cannot be said to have been proved. 

. {Para 8! 
Cases Referred: Chronological Paras 
AIR 1929 All 889: 1929 All LJ 588 8 


S. N. Varma and N. Sinha, tor Appel- 
lants; Triloki Nath, for Respondent. 


JUDGMENT :— The question raised in 
this second appeal by the defendant is av 
interesting one. A mortgage deed is ex- 
ecuted. When it comes to the proof of the 
deed the only surviving attesting witness 
is not examined. Instead the plaintiff exam- 
ines the lawyer who drafted the mort- 

age deed and helped in the execution ot 
the deed. Admittedly, the lawyer had not 
signed the deed as an attesting witness. 
Both the courts below held the executior. 
of the deed duly proved and also justified 
the absence of the attesting witness on 
the ground of his having been won over. 
The suit on the basis of the mortgage 
deed has been decreed by the courts 
below. 

2. In this appeal learned counsel for 
the appellant contended that the execu- 
tion of the mortgage deed has not beer. 
duly proved and the evidence of other 
witnesses could not be looked into or re- 
lied upon by the court below unless the 
case came under the proviso to Sec. 68 
or fell within the ambit of Sec. 17 of the 
Evidence Act. Learned counsel also con- 
tended that the provisions-of Sec. 68 are 
‘ mandatory and cited certain reported de- 
cisions. Learned counsel also contended 
that it was incumbent on the appellant 
to have summoned the attesting witness 
and if he denied the execution of the 
mortgage deed or declined to give evi- 
dence of the execution on the ground of 
the loss of memory then and then only 
other evidence could be led. As such the 
other evidence relied upon by the court 
below is not relevant. If the attesting 
witness denied the execution of the. mort- 
gage deed he would be liable to be de- 
clared hostile and cross-examined under 
Section 154 of the Evidence Act. Learned 
counsel for the respondent strenuously 
argued that the case came within the 
proviso of S. 68 of the Act ‘as the docu- 
ment, the mortgage deed was a register- 
ed document and it was not. necessary to 
call an attesting witness in proof of the 
execution of the document. He also con- 
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tended that unless the execution of the 
document had been denied by the person 
concerned, it was not necessary to call 
an attesting witness. It was further con- 
tended by the learned counsel: that since 
the plaintiff was fully aware that the at- 
testing witness had been won over it 
was not necessary to call such a witness 
for he would have in any event denied 
the execution of the document. The 
Court was, therefore, justified in look- 
ing into other evidence. 


` 8. Having heard the learned counsel 
for the parties I am satisfied that there 
has been a miscarriage of justice in this 
case. Section 68 of the Evidence Act is 
mandatory. It reads.:— 


“68. Proof of execution of document re- 

quired by law to be attested — If a docu- 
ment is required by law to be attested it 
shall not be used as evidence until one 
attesting witness at least has been called 
for the purpose cf proving its execution if 
there be an attesting witness alive, and 
subject to the process of the Court and 
capable of giving evidence:” 
I am omitting the proviso at the moment. 
The above provision makes it clear that 
the document which is required by. Jaw 
to be attested, should be proved by one 
of the attesting witnesses. Secondly, 
where at least one of the attesting wit- 
nesses is alive, he has to be examined pro- 
vided he is subject to the process of the 
Court and is capable of giving evidence. 
In the case of Jivvan Singh v. Dalip Singh 
(AIR 1929 All 389) a Division Bench of 
the Court has expressed an opinion that 
a document which is required by law to 
be attested cannot be used as 
evidence until at least one attesting 
witness has been called. This view 
still holds good and on law to the con- 
trary has been shown. A mortgage deed is 
required to be attested by at least two at- 
testing witnesses where the principal 
money secured ‘is one hundred rupees or 
upwards. , 


4., : There is no dispute that Bansidhar, 
one of the attesting witnesses, is very 
much alive and is subject to the process 
of the Court and is also capable of giving 
evidence. He has not been examined. It is 
stated that Bansidhar was abrother’ of a 
tenant of the defendant. It was because of 
this reason that the plaintiff had formed 
an idea that he would not support the 
execution of the document and therefore 
had not been called to give evidence. 

5. It will be relevant to refer to the 
proviso to Section 68: it reads:— 


. 1980 


‘ “Provided. that it shall rot be necessary 
to call an attesting witness in proof. . of 
the execution of any document, not being 
a will, which has been registered in ac- 
cordance with the provisions of the Indian 
Registration Act. 1908 (16 of 1908), unless 
its execution by the persen by whom | it 
purports to have. been executed is spe- 
cifically denied.” o} 

6.. The above proviso lays down a rule 
where the provisions of Sec. 68 may not 
be followed if there is a document which 
is duly registered under the registration 
Act, 1908 and it is not a Will and further 
its execution by the person by whom it 
purports to have been executed is (not) 
specially denied. If a registered docu- 
ment, not being a will, is specially denied, 
it will be necessary:to call an attesting 
witness to prove 
document. In the present case the execu- 
tion of the document is specially denied. 
It. is denied by a person who has stepped 
into the shoes of the alleged executant. 
There being a special denial of the ex- 
ecution of the document the proviso 
would not be applicable. 


7. Section 71 of the Act makes it clear 
that if the attesting witness denies or does 
not recollect the execution of the docu- 
ment, its execution may be proved by 
other evidence, This rule provides an ex- 
ception to the rule enunciated in Sec. 68. 
But to make this provision applicable it 
is evident that the attesting witness will 
have to appear in Court as a witness. 
Until he appen as a witness there is no 
question of his denying the execution of 
the dòcument, or not recollecting the 
execution of the document. If the witness 
sits at home and is not examined because 
there is an apprehension that he may not 
support the execution of the mortgage 
deed, in that event there is a failure to 
produce the evidence which is required 
under Section 68 of the Act. Consequent- 
ly, Section 71 cannot come into play. 
There is no question of leading any other 
evidence about the due execution of the 
document in such a case. Other evidence 
can be led only’ when the. attesting wit- 
ness who has been called, fails to prove 
the execution of the document by reason 
of the denial of his own signature or that 
of the executor or having no recollection 
about the’ execution of the document. 
Consequently, until that stage is reached 
no other evidence can be led or relied 
upon to prove the due execution of the 
mortgage deed. In the present case the 
courts below have fallen into this error. 
They have proceeded to examine other 
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evidence and rely on it without the at- 
testing witness, who is alive and available, 
having entered the witness box and deni- 
ed the execution of the document. The 
evidence of the scribe in the circum- 
stances of. the case could not be relied 
upon for the proof of the due execution 
of the mortgage deed. 

8. A witness can become hostile only 
when he makes a. statement contrary to 
the case taken by the party who ‘has 
summoned him. It. is then open to the 


‘party examining him to pray to the court 


to declare him hostile and seek the per- 
mission of the Court under Sec. 154 of the 
Evidence Act for cross-examining — him! 
The party may then through the cross- 
examination elicit from him the proof of 
his case. Section 71 makes it clear that if 
the attesting witness repudiates his signa- 


_ture or that of the executor or does not 


recollect the execution of the document, 
then other evidence may be led to prove 
the due execution of the document. Con- 
sequently, the courts below were not right 
in allowing the party to lead or in relying 
on the aie evidence in proof of the 
due execution of the document, ‘The con- 
tention that the plaintiff was certain that 
the attesting witness had been won over 
and would not give evidence in her favour 
is not a sufficient ground for the consid- 
eration of other evidence. In view of what 
has been stated above the due execution 
of the mortgage deed cannot be held to 
have been proved. The finding given by 
the courts below is thus vitiated by an 
error of law. Since the due execution of 
the mortgage deed was not proved the 
decree passed by the courts below must 
be set aside. 

9. In the result, therefore, the appeal 
succeeds and is allowed. The decree pass- 
ed by the courts below is set aside and 
the suit stands dismissed. However, in the 
circumstances of the case I direct the par- 
ties to bear their own costs of this appeal. 

Appeal allowed. 
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National Insurance Co. Ltd., Appellant 
v Narendra Kumar and others, Respon- 
dents. 

F. A. F. O. Nos. 504, 505 ‘and 506 of 
1975, D/- 28-2-1980.* 


*Against judgment and decree passed by 
A. P. Mittal 2nd Addl. Dist. J., Muzaffar- 
nagar, D/- 9-8-1975. 
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Motor Vehicles Act (4 of 1939), S. 95 (2) 
(a), (b) — Liability of insurer — Contract 
to the contrary — Onus and proof — 
Claim for amount larger than fixed by 
Act — Insurance Company not bringing 
policy on record — Liability of insurer 
need not be restricted to prescribed mini- 
mum — S. 106 of Evidence Act, attracted. 
(Evidence Act (1872), S. 106). 


Where an Insurance- Company insured 
the owner of a vehicle under S. 95 against 


the liability which the owner may incur’ 


in respect of an accident caused by the 
use of the vehicle in a public place and 
' the policy is circumscribed by the limit 
set out in S. 95 (2) (a), the liability of the 
insurance company will be limited to the 
same amount but where there is a con- 
tract to the contrary and the Insurance 
Company has insured the owner of the 
vehicle for a higher amount of policy 
than the one prescribed by S. 95 (2) (a), 
the liability of the Insurance Company 
will extend to the higher limit contained 
in the policy. Ordinarily a plantiff or a 
claimant must prove every pie of his 
claim to the hilt and the burden lies 
squarely on him to plead and prove his 
claim but S. -106 of the Evidence Act pro- 
vides an exception to the general rule. It 
is common place that the amount of an 
insurance policy would be within the ex- 
clusive knowledge of the insurer and the 

insured. AIR 1971 SC 1624, Rel. on. 
` ` (Paras 8 and 5) 


Where the claimants claimed by way 
of compensation an amount larger than 
the amount prescribed under the Act 
against the insurer, the insured and the 
driver but the Insurance Company failed 
to disclose the amount of insurance 
policy and bring on record the policy, it 
would not be possible to presume the ab- 
sence of any contract to the contrary so 
as to limit the liability of the Insurance 
Company to Rs. 50,000/-, the minimum 


prescribed by the Act. (Para 5 
Cases Referred: Chronological Paras 
AIR 1971 SC 1624 j 4 
AIR 1971 Mad 148 (FB) 4 


J. N. Chatterji, for Appellant; Gyan 
© Chandra Dwivedi, for Respondents. 


M. N. SHUKLA, J.:— These three 
connected appeals under Section 110-D 
of the Motor Vehicles Act arise out of a 
single accident which occurred on 17-12- 
1972 in village Pinjokhra near Sugarcane 
Purchasing Centre on Saharanpur-Shadra 
Road within police station Kandhala in 
the district of Muzaffarnagar in which 4 
motor truck owned by Veern Sain and 


v. Narendra Kuniar A.L R. 
Brij Mohan, respondents Nos. 3 and 4 and 
driven by haram Veer, respon- 


dent No. 5 -collided with the motor 
bicycle owned and driven by Raj Kumar 
deceased with Narendra Kumar, respon- 
dent in one of the appeals (seated on the 
carrier) coming from the opposite direc- 
tion. The motor cycle was badly damaged 
and serious injuries were caused to Raj 
Kumar and Narendra Kumar out of whom 
the former succumbed to his injuries and 
the latter survived. It was alleged that 
the truck was being driven rashly and 
negligently by the driver and that was 
the cause of the accident. The petition 
was resisted by the owner of the truck 
and the Naitonal Insurance. Company 
Ltd. The claimant Narendra Kumar who 
was injured in the accident filed a claim 
for Rs. 54,000/- as compensation. The 


_father, mother and the daughter of the 


deceased preferred a claim for a sum of 
Rs. 85,000/-. The third claim was made 
by the widow and the daughter of the 
deceased for a sum of Rs. 1,00,000/- as 
compensation. The Motor Accidents 
Claims Tribunal by its impugned orders 
directed Veern Sain Dharam Veer and the 
General Assurance Society Ltd. to pay a 
sum of Rs. 34,000/- to Narendra Kumar, 
a sum of Rs. 55,000/- to Smt. Sarla Devi 
and Kumari Lalita and a sum of Rupees 
20,000/- to father and mother of the de- 
ceased respectively. Thus, the co-owners 
of the truck, the driver and the National 
Insurance Company Ltd. were made joint- 
ly liable for the various amounts of com- 
pensation, totalling Rs. 1,90,000/-.° It is 
cnly the National Insurance Company 


Ltd. which has preferred these appeals 


and the other respondents have submitted 
to the award. 


2. Sri J. N. Chatterji, learned counsel 
for the appellant in all the cases has urg- 
ed only one contention before us, name- 
ly, that all the claims having arisen out 
of a single incident the total amount of 
compensation could not exceed the maxi- 
mum limit of Rs. 50,000/- prescribed by 
Section 95 (2) (a) of the Motor Vehicles 
Act. In order to appreciate the validity 
of the above submission it is necessary 
to refer to the various provisions of _ the 
Motor Vehicles Act. Chapter VIII deals 
with the insurance of motor vehicles 


against third party risk, Section 95 (1) 


reads : 
“95 (1). In order-to comply with the re- 
quirements of this Chapter, a policy of 
insurance must be a policy which — 
(a) is issued by a person who is an 
authorised insurer or 


y a co-operative . 


te 


w 


L 
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society allowed under Section 108 to 
transact the business of an insurer, and 

(b) insures the person or classes of per- 
sons specified in the policy to the extent 
specified in sub-section (2) — i 

(i) against any liability which may be 
incurred hy him m respect of the death 
of or bodily injury to any person or dam- 
age to any property of a third party 
caused by or arising out of the use of the 
vehicle in a public place; 

(ii) against the death of or bodily in- 
jury to any passenger of a public service 
vehicle caused by or arising out of the 
use of the vehicle in a public place pro- 
vided that a’ policy shall not be re- 
quired — 

(i) to cover liability in respect of the 


' death, arising out of and in course of his 


employment, of the employees of a per- 


` son insured by the policy ‘or in respect of 


bodily injury sustained by such an em- 
ployee arising out of anc in the course 
of his employment, other than a liability 
arising out under the V/orkmen’s Com- 
oe Act, 1923, in respect of the 

eath of or bodily “injury to, any such 

employee — C 

S engaged in driving the vehicle, or 
) if it is a public . service vehicle 
engaged as a conductor of the vehicle or 
in examining tickets on the vehicle, or - 
(c) if it is a goods vehicle, being carried 
in the vehicle, or j 
(ii) except where the vehicle is a vehi- 
cle in which passengers are carried for 
hire or reward or by reason of or in 
pursuance of a contract of employment, 
to cover liability in respect of the death 
of or bodily injury to persons being car- 
ried in or upon or entering or mounting 
or alighting from the vehicle at the time. 
of the occurrence of the event out of 
which a claim arises or 
(ii) to cover any contractual liability.” 

Sub-section (2) of Section 95 in so tar as 
it is relevant for the purpose of this case 
reads: 

_ “(2) Subject to the proviso to sub-sec- 
tion (1) a policy of insurance shall cover 
any liability incurred in respect of any 
accident up to the following limits 
namely :— 

(a) where the vehicle is a goods vehicle, 
a limit of fifty thousand rupees in all, in- 
cluding the liabilities, if any, arising 
under the Workmen’s:'Compensation Act, 

1923, in respect of the death of, or bodily 
injury to, employees (other than the 
driver), not exceeding six in number, be- 
ing carried in the vehicle.” 


. Ve Narendra Kumar All. 899 


8. Relying on a literal interpretation 
of sub-section (2) of Section 95 the learn- 
ed counsel for the appellant took recourse 
to a neat mathematical formula, saying 
that the total amount of compensation 
awarded plainly © exceeded the it of 
Rs. 50,000 > under the above provision and 
consequently the award of the Tribunal 
was erroneous to that extent and liable 
to be suitably modified. There is, however, 
more in the above provision than meets 
the eye and it cannot be construed divorc- 
ed from the foregoing provisions of sub- 
section (1) of Section 95. If read together, 
Section 95 (2) becomes susceptible to an 
interpretation which is inconsistent with 
the contention raised on behalf of the ap-~ 
pellant. Ostensibly the language of sub- 
section (2) of Section 95 might suggest the 
maximum liability incorporated in cl. (a) 
of that sub-section and the policy of in- 
surance also to cover the same amount 
yet the import of that provision can be 
correctly gathered only after carefully 
scrutinising the mandate of sub-sec- 
tion (1). It provides that a policy of in- 
surance must be a POLICY (emphasis 
added) whose. contents are provided in 
sub-section (2) (a). It is clear from the 
tenor of the opening words of S. 95 (1) 
that the accent is on the minimum amount 
of policy which must be made mandatory 
to secure. 


No doubt, the intention of the Legisla- 
ture could have been expressed in more 
clear and unambiguous words and it did 
not require much linguistic ingenuity to 
achieve that object. However, this provi- 
sion merely furnishes an illustration of 
inartistic - and bad drafting, but on 
reading together sub-sections (1) and (2) 
of Section 95 we have no doubt that the 
intention of the Legislature was to pre- 
scribe by statute the minimum liability © 
which must be borne by the Insurance 
Company and the minimum amount 
which must be covered by a policy made 
by an insurer in respect of a vehicle 
insured. There does not appear to be any 
comprehensible reason as to why the 
claim of the parties to enter into a con- 
tract for a higher amount of policy of 
insurance should have been inhibited. 
That is why there is no provision in the 
Act which restricts the claim of the in- 
surer and the insured as to the terms of 
the contract relating to the upper limit of 
the amount of the policy of insurance 
which the parties may agree upon. In 
order that a vehicle may comply with 
the provisions of Chapter VII of the 
Act it must be insured and the Insurance 
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Company must at least bear the liability 
the limit of which has been indicated by 


the Legislature in Section 95. In this con- - 


text it is also pertinent to refer to the 
provisions óf Section 96 (1) of the Act 
‘which says that the insurer shall pay to 
the person entitled to the benefit of the 
decree “any sum not exceeding the sum 
assured payable thereunder.” Thus, there 
is clear indication in Section 96 that if the 
sum insured exceeds the minimum limit 
prescribed under Section 95 (2) (a), the 
Insurance Company cannot avoid this 
contractual liability. . It logically fol- 
lows that where a policy is taken merely 
in terms of Section 95 (2) (a), the liability 
of the insurer must also be confined to 
the same limit but where the insured and 
the insurer agree to subscribe to a larger 
amount of policy the liability of the 
Insurance Company would be com- 
mensurate with the amount of pokey and 
shall thus be in conformity with the pro- 
visions of Section 96 (1). 


Therefore, the law may be summed up 
by stating that where an Insurance Com- 
pany insures the owner of a vehicle under 
Section 95 against the liability which the 
owner may incur in respect of an acci- 
dent caused by the use of the vehicle in 
a public place and the policy is circum 
scribed by- the limit set out in S. 95 (2) (a), 
the liability of the Insurance Company 
will be limited to the same amount but 
where there is a contract to the contrary 
and the Insurance Company has insured 
the owner of the vehicle for a higher 
amount of policy than the one prescribed 
by Section 95 (2) (a), the liability of the 
Insurance Company wiil extend to the 
Pipher limit contained in the policy. In 
other words, the compulsory insurance 
policy i. e. the one prescribed by the Act 
is a policy which contains the minimum 
requirements of coverage. The compre- 
hensive third party liability may, however, 
cover against the legal liability for bodily 
linjury or death of. any party, even if it 
cversteps the limit provided for in the 
Act. The assured is free to go in for a 
policy for his own protection to the ex- 
tent of the liability that may he incurred, 
even though it is in excess of the statu- 
tory limits, There appears to be no re- 
striction contemplated by the Act which 
may militate against the view that it is 
open to the insurer to cover the risk up to 
ja larger extent and if he does, the liabi- 
lity would be determined in terms of the 
risk so covered. 

4, Learned counsel for the appellant 
placed reliance on the case of Jayalakshmi 


National Insurance Co. v. Narendra Kumar 


ALR. 


v. The Ruby General Insurance Co., 
Madras, AIR 1971 Mad 143.(FB) in sup- 
ort of his contention. That case is clear- 
y distinguishable because the facts of the 
case reveal that there the insurance policy 
had been drawn up in terms of the Act. 
On the other hand, the view which we 
are expressing finds support from certain 
observations of the Supreme Court in 
M/s. Shaikhupura Transport Co. Ltd. v. 
Northern India Transporters Insurance 
Co. Ltd., AIR 1971 SC 1624. It was ob- 
served in para. 9 of the Report: 


“The limit of insurer prescribed under 
S. 95 (2) P of the Motor Vehicles Act 
can be enhanced by any contract to the 
contrary.” 

In para. 10 it was, observed: 


“No clause in the insurance policy spe- 
cifically providing for the payment of 
any amount higher: than that fixed under 
S. 95 (2) (b) was brought to ovr notice.” 
Thus, the Supreme Court decision makes 
it abundantly clear that a contract to the 
contrary i, e. insurance policy of a motor 
vehicle for a higher amount than the one 
prescribed by Section 95 (2) (b) of the 
Act is permissible under the law. 


5. Learned counsel for the appellant, 
however, submitted that the burden was 
on the claimants to plead and prove con- 
tract to the contrary and since there was 
nothing on record in the instant case to 


‘indicate that the insurer had taken a 


policy for a higher amount than Rupees 
50,000/- the Tribunal was obliged under 
the law to confine the limit of liability of 
compensate payable to the petitioners 
to the statutory limits, It is correct that 
none of the parties has disclosed the 
amount of policy taken by the owners of 
the truck and the insurance policy has 
also not been brought on record. Hence, 
the question arises on whom was the bur- 
den cast to prove a contrary contract, 
justifying a higher liability to be imposed 
on the Insurance Company. Section 106 
of the Indian Evidence Act provides:, 


“When any fact is especially within 
the Sngwicdes of any person, the burden 
of proving that fact is upon him.” 
Ordinarily a plaintiff or a claimant must 
prove every pie of his claim to the hilt 
and the burden lies squarely on him to 
plead and prove his claim but Section 106 
provides an exception to the general rule. 
It is common place that the amount of an 
insurance policy would be within the ex- 
clusive knowledge of the insurer and the 
insured. Both parties filed written state-}- 
ments before the Tribunal and no such 
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plea: was, taken on. behalf of the Insurance 
‘Company that the-policy was drawn ùp 
strictly: in terms of the ‘Motor. Vehicles 


Act and. that consequently the ` Insurance. 


Company could not be made liable for 
a higher amount than the one prescribed 
by the Act. As we have already observed, 
the amount of policy was not disclosed 
by any of the parties. When the claimants 
asked for a larger amount of compensa- 
ton and claimed it ‘against all respònd- 


ents it-was the duty of" the Insurance 


Company to disclose the amount of the 
insurance policy and bring on record the 
policy itself. The plea should have been 
clearly taken in its written statement if it 
wanted to resist the claim as stated by 
the petitioner. Hence, there is no material 
on record on the basis of which it may 
‘tbe possible for us to presume the absence 
of any contract to the contrary so as to 
limit the liability of the Insurance Com- 
pany to Rs. 50,000/-. i ` 

6. In this view of the matter no ground 
has been made out for us to modiy orin 
any way interfere with the order of the 
Tribunal, 

7. Before parting with the case we 
may, however, refer to the fact that the 
learned counsel for the appellant prayed 
for leave to bring on rècord the insurance 
policy. This was, however, a very belated 
request. In the absence of any such plea 
on behalf of the Insurance Company 
taken before-the Tribunal we are not 
satisfied that there is any legal justifica- 


tion for permitting additional evidence 
-to be adduced at this stage. We, there- 


fore, reject that request. 

8. In the result this appeal alon 
the connected appeals is dismiss 
costs. , 


with 
with 


- Appeal dismissed.. 


AIR 1980 ALLAHABAD 401 
N: N. MITHAL, J. 
Hira Lal and others, Appellants v. Shiv 
Shankar Lal, Respondent, 
Second Appeal No. 1491 of 1970, D/- 
27-8-1979.* © 
Transfer of Property Act (4 of 1882), 
Ss. 114, 114-A — Conditions for applic- 
ability. — Provisions held did not apply 
in the facts of the instant case. 


*Against judgment and decree of Sushil 
_ Kumar, Tem. Civil and S. 

shahr, D/- 18-7-1970. 
JW/FX/F938/79/VBB - ast 
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- of rent and also on 


J» Buland- - 
notice in writing 
. cular .breach complained of and if the 


Ati: 401° 


< The plaintif.. brought a` suit -for posses- 
sion over an open piece of land whick 
was let out to the defendant in 1928. The 


.defendant had claimed title to the land 


on the basis of certain rights alleged to 
have been bestowed on him under the 
U. P. Urban Area Zamindari Abolition & 
Land Reforms Act, 1964 and had also 


. claimed that the amount of the rent had 


since been paid and, therefore, the benefit 
of Ss. 114 and 114-A of T. P. Act should 
be granted: to the defendant. One of the 
conditions in the lease was that’ if the 
tenant failed to pay the rent of two years, 
he would be liable to ejectment. When 
the: defendant failed to pay the rent of 
more than two years, a 80 days’ notice 
purporting to be under S. 106 of T. P. 
Act was served on him determining his 
tenancy. In that notice, the plaintiff re- 
lied upon the aforementioned condition 
in the lease deed regarding non-payment 
e ground that the 
defendant, in violation of the terms of 
the lease deed had raised Pakka construc- 
tion on the land. The defendant, in, reply 
to this notice, stated -that the land had 
been taken by the defendant at the rate 
of Rs. 3.00 per year for constructing the 
house and that under the. provisions of 
the U. P. Urban Area Zamindari Aboli- 
tion & Land Reforms Act, the land had 
become the Bhumidari of the defendant 
and the plaintiff was left with no title to 
the said property and that he was not 
liable to pay any rent also. - 
Held that the defendant was not entitl- 
ed to the benefit of Ss. 114 and 114-A. 
: (Paras 4, 5, 7) 
Section 114, applies only in a case in 
which the forfeiture of the tenancy has 
taken place on account of the- non-pay- 
ment of rent. If the forfeiture has taken 
place on account of the denial of the 
title or on account of the tenant’s becom- 
ing insolvent, then the provisions of S. 114 
would not apply. In the instant case, ad- 
mittedly. the tenant had paid the entire 
rent in the court and the notice ` served 
upon the tenant was not for the forfeiture 
of the tenancy on account of the non- 
payment of rent. Therefore, S. 114 would 
not be applicable. (Para 4) 
A reading of S, 114-A also shows that 
these provisions would apply only in a 
case where the lease was determined by 
forfeiture on breach of an express term 
of the lease and for this it is necessary 
that the lessor himself should serve the 
specifying the parti- 


402 All. 


breach was capable of - remedy, require 
the lessee to remedy the breach and atter 
the failure of the lessee within reasonabl= 
time of the’ service of the notice for re- 
medying the breach, then only the suit 
for ejectment by the lessor could lie.. In 
the instant case, this. condition was also 
not applicable and on the face of it, ths 
tenant would not be entitled to the bene- 


fit claimed by him.:.. AIR 1965 SC 1928, . 


Expl. and Disting. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1965 SC 1928 . 


B. Dayal, for Appellants; P. N. Pandey 
and P. D. Kaushik, for Respondent. 


JUDGMENT :— This is a defendant's 
second appeal in a suit for possession 
over an open piece of land which was let 
out to the defendant ‘by a registered 
lease deed dated 15th Aug., 1928. The 
defendant had claimed title to this on 
the basis of certain rights alleged to have 
been bestowed on him under the U. P. Ur- 
ban Area Zamindari Abolition and Land 
Reforms Act, 1964 and had’ also claimed 
that the. amount of. the rent had ‘since 
‘been paid and, therefore, the benefit af 
Ss. 114 and ,114-A of the T. .P. Act should 
be granted to the defendant. Both the 
trial court and the lower appellate: court 
rejected the plea of the defendant an: 
have refused to grant any benefit under 
Ss. 114 and 114-A of the T. P.-Act. This 
is how the defendant has come up before 


t 


this Court in second appeal. 

2. I have heard the: learned counsel 
for the parties. The short point that, has 
been argued in this appeal is about the 
applicability of Ss. 114 and -114-A of the 
T. P. Act to the facts of the present case. 
Before entering into the . controversy it 
will be appropriate to -look into the rele- 
vant provisions of T. P. Act. . 


2A; . Section 111 (g) of. the T. P. Act, 
while ‘dealing with various modes in 
which a tenancy may come to. an ‘end, 
reads asunder: => o 00) wt 
_ “By forfeiture: that is to sày, (1) in case 
the lessee breaks’ an express condition 
which provides that, on breach ‘thereof, 
-the lessor may re-enter; or (2) in case the 
lessee renounces his character as such by 
setting up a title “ina third person‘or by 
claiming title in himself; or, (8) the lessee 
is adjudicated an insolvent and the’ lease 
provides” that the lessor may  re-enlér on 
the ` happening of such ‘event, and in 
any of these cases the lessor or his trans- 
feree gives a notice in writing to the 
lessee of his intention to determine the 
lease.” i 


aa 
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3. -In the present case, what has hap- 
pened is that the defendant was let - out 
an open piece of land in the year 1920. 
under the lease in question and one of the , 
conditions in the lease was that if the 
tenant failed to pay the rent of two years, 
he would be liable to ejectment. When 
the defendant failed to ` pay the rent of 
more than-two years, a notice purporting 
to be under S. 106 of T. P. Act was served 
on him determining his:tenancy. In this 
notice the plaintiff relied upon the afore- 


g: mentioned condition in the lease deed re-' 


arding non-payment of rent and also on 
the -ground that the defendant, in viola- - 
tion of the terms -of the lease deed had 
raised: Pakka construction on the land. It 
was a 30 days’ notice to’ the defendant, 
which purported: to- be under S. 106 of the ` 
T. P. Act. The defendant, in reply to this’ 
notice, vide Ex-7 stated that the land had; 
been taken by the defendants at the rate: 


-of Rs. 3.00 per year for constructing the 


house and that.under the provisions of 
the U. P. Urban’ Area Zamindari Aboli- 
tion and Land Reforms Act (hereinafter 
referred to as the At the land has_- be- 
come the Bhumidari of. the defendant and 
the plaintiff was left with no title to the 
said property and that he was not liable 
to pay any rent also., The plaintiff, there- 
after, filed a sùit and in paragraphs Nos. 7 
and 18 of the written statement the de- 
fendant again asserted that the plaintiffs 
right had come to an end under. the Act 


‘and that the defendant had become the 


owner of the land and as such. was not 
liable to be ejected, ie ; 

4. Under these circumstances, this 
Court is now. required to decide as to 
whether the plaintiff was entitled to the 


‘benefit of Ss. 114 and 114-A of the T. P. 


Act. .S. 114 of the T. P. Act reads as 
under: | a . = 


“Whether a lease of immovable pro-; 
perty has determined by . forfeiture for 
non-payment of rènt, and the lessor sues 
to eject-the lessee, if, at ‘the hearing of 
the suit, the lessee pays or tenders to the 
lessor the rent in arrear’ together with 
interest thereon and his full costs of the 
suit, ‘or gives ‘such security as the Court 
thinks sufficient for making such payment 
within ‘fifteen -days,.the court may, in lieu 
of making a decree, for ejectment, pass 
an order relieving the lessee against the 
forfeiture; and. theretipon_ the lessee shall 
hold the property; leased .as if the for- 
feiture had not occurred.” _ ‘ 

This section applies’ oy in a case in 
which the forfeiture: of the tenancy’ hasi 


` 
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taken place on account of the non-pay- 
ment of rent. If the forfeiture has taken 
place on account of the denial. of the title 
or on account of the tenant’s becoming 
insolvent, then the provisions of S. 114 
would not apply. In this case, admittedly 
{the tenant has paid the entire rent in the 
court and the notice served upon the 
tenant was not for the forfeiture of the 
tenancy on account of the non-payment 
of rent. Theréfore, S. 114 will not be ap- 
plicable. S. 114-A of the T. P. Act read as 
under: 


““Where a lease of immovable property 
has determined by forfeiture for a breach 
of an express ‘condition which provides 
that on breach thereof the lessor may re- 
enter, no suit for ejectmeat shall lie un- 
less and until the lessor has served on the 
lessee a notice in writing:— 


(a) specifying the particular breach 
complained of; and i 


© (b) if the breach is capable of remedy, 
requiring the lessee to remedy the breach; 
ad the lessee fails, within a reasonable 
time from the date of the -service of the 
notice, to remedy the breach, if it is capa- 
ble of remedy. 


Nothing in this section shall apply to an 
express condition against tke assigning, 
under-letting, parting with the posses- 
sion, or disposing of the property leased, 
or to an express condition relating to: for- 
feiture in case of non-payment of rent”. 


5. A reading of S. 114A also shows 
|that these provisions would apply only in 











y forfeiture on breach of an express term 
of the lease and for this it is necessary 
that the lessor himself should serve the 


jremedying the breach, ther .only the’ suit 
ifor ejectment by the lessor could lie. In 

e present case, this condition is also not 
applicable and on the face ‘of it, the ap- 
pe lant would not be entitled to the 
enefit claimed by him. In any case even 
if for the sake of argument, it may ‘be 
treated that these provisions would apply 
in the present case also because the 
forfeiture was also on account of the 
denial of the title of the plaintiff, then 
it has to be seen as to whether the defen- 
dant has in fact denied the title of the 
plaintiff or not. T 


3 Hira Lal v. Shiv Shankar Lal - 


a case where the lease was determined - 
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6. The learned counsel for the appel- 
lant has relied ‘upon the decision in' Raja 
Mohammad Amir Ahmad Khan v. Muni- 
cipal Board of Sitapur (AIR 1965 SC 
1923) wherein the appellant was the ten- 
ant of the Nazul land and it was con- 
tended by him that he and his agar 
sors have been the owners of the land and 
have been’ exercising. permanent, heri- 
table and transferable right in the land 
openly and with the consent and know- 
ledge of the Government. These words 
were interpreted by the Supreme Court as 
not amounting to clear denial of the title 
of the Municipal Board inasmuch as the 
question of the knowledge and consent 
of the Government was totally foreign ta 
the concept of denial of title. It was held 
that though divorced trom the context 
these ‘words are capable ot being con- 
strued as an assertion of absolute owner- 
ship, they cannot, in the setthng in which 
they occur and bearing m mmd the 
history of the enjoyment by the appel 
lant and his predecessors of this property, 
be deemed to be an assertion unequivocal 
in nature of absolute ownership sufficient 
to entitle a forfeiture otf a permanent ten- 


-ancy of- this nature. The reference to the 


consent of the Government to such an en- 
joyment would be wholly inappropriate 
if the assertions were understood to be as 
an absolute owner in derogation of the 
rights of the Government as landlord. 
The consent would ` have relevance only 
if the Government had any interest in 
the property. That was au additional 


. reason for holding that at the worst the 


assertion was not unequivocal as to entail 
the forfeiture of the tenancy. Therefore, 
the terms of the lease in the case which 
was being considered by the Supreme 
Court were quite different irom the asser- 
tions with which we have to deal with in 
this case. 


7. In Paras. 7 and 18 of the written 
statement, as I have already cbserved 
above, the defendant has very clearly 
stated that the plaintiff had no title to the 
property and that under the U. P. Urban 
Area Zamindari Abolition and Land Re- 
forms Act, the defendant has become the 
owner of the land in question. These 
words are, in my opinion, quite unequi- 
vocal and amount to denial in absolute 
terms the title of the defendant (plaintiff) 
in the property demised. In view of the 
above it could not be said that the defen- 
dant made the assertion of the title under 
some misapprehension but in fact it is to 
be held that the defendant asserted a 
clear denial of title of the lessor and was, 


ay 
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- |theretore, not entitled to the benefit: of 

S. 1l4 -or S. 114-A of the T. P. Act. . 
` 8. Since the defendant did deny ` the 
title of the plaintif and there is nothing 
which may entitle him to be relied against 
ejectment I do not find any merit in the 
submission made by the learned counsel 
for the appellant. The appeal, therefore, 
fails. and is accordingly dismissed with 

costs, 

Appeal dismissed. 


AIR 1980 ALLAHABAD 404 . 
YASHODA NANDAN AND B. D, 
AGARWAL, JJ. ; 
Dalip Singh and ` others, Petitioners 
v. The State Transport Appellate Tri- 
bunal, U. P., Lucknow and others, Re- 
spondents. 


Civi} Misc. Writ Petn, No. 5082 ce 7 


1974, D/- 5-9-1980. 

` (A) Motor Vehicles Act (4 of 1939), 
Secs, 45, 47 (3), 43-A (as inserted by 
U. P. Act 25 of 1972) — Grant of inter- 


State permits without fixing or in- 
creasing their number — Not permis- 
sible — Application of. Sec. 43-A to 


inter-State _ permits — Suffers from 
vice of extra-territoriality. (Constitution 
of India, Arts. 245 and 246). 


In the matter of grant of permits on 
inter-Statal routes, the provisions of the 
Motor Vehicles Act: would continue to 
govern. notwithstanding the provisions 
of the U. P. Act 25 of 1972. The power 
to grant permits ` to, all eligible appt- 
cants as if the provisions of sub-sec- 
tion (3) of Section 47 were omitted as 
_a result of issuance of the directions 
under a notification issued, under sub- 
section (2) of Section 43-A as inserted 
by U, P. Act No. 25 of 1972, would 
have no effect on the grant of stage 
carriage .permits in respect - of .inter- 
Statal’ routes, (Para 15) 

Where there was no agreement duly 
published in the Gazette for increasing 
the number of vehicles on inter-Statal 
‘route in question and no such agree- 
ment was even executed between . the 
‘two States, much less such. an . agre=- 
ment being published, the grant- .of 
‘inter-Statal permits woul? be illegal. 

(Para 11) 

If as a result of the U. P. Act 25 nf 
1972 the permits were to be granted 
to all eligible candidates without any 
‘number being fixed, even ‘in. respect of 


ee 
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`~! Dalip Singh v.' S:.T.. A. Tribunal, :-U..P-:. 


` plea of extra-territorial 


‘would permit on the portion of 


‘by which. the 


= Srinagar . and - 
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inter-Statal routes, then. -in fact; its- 
operation. -would be extra-territorial 
and would suffer from the: vice - of 


extra-territoriality. The mere fact that 
under the Moter Vehicles Act, stage 
carriage permits can be granted on 
inter-Statal routes, that, by itself can 
afford.no nexus, as.is necessary in law 
to be established, before a defence to 
operation can 
succeed. It is not within the compe- 
tence of any State legislature to take 
away by force. of a legislation enacted 
by it, power of other State to enter 
into an agreement and to fix the num- 
ber of stage carriage permits which it 
the 
inter-Statal route lying within that 
State as such a legislation would have 
extra-territorial . operation. Case law 
discussed, (Paras 18, 19) 


(B) Constitution of India, Art, 254 — 
No ‘repugnancy between any of the 
Provisions of the U. P, Act 25 of 1972 
and Motor Vehicles Act (1939), ((i) 
Motor Vehicles (U. P, Amendment) Act 
(25 of 1972), S. 2 — (ii) Motor Vehicles 


Act . (1939), Preamble.) (Para 12) 
Cases Referred: Chronological Paras 
AIR 1977 All 251 . a Se AT 
AIR 1975 SC 389 ate . § 
AIR 1970 SC 1542 , = — 9 
AIR, 1959 SC 1002 . i ae 16- 
AIR 1957 SC 699 15, 16- 


S. K. Dhaon, for Petitioners; Stand- 
j e for Respondents. . 


AGARWAL, J: :— Charkhari- 
rR Route is an inter-Statal- 
route — partly: falling in the State of' 
Uttar Pradesh and partly in the State. 
of. Madhya Pradesh, 18 miles of the, 
route being in the State of Madhya 
Pradesh and. the. remaining portion in 
the State of U. P. In the meeting held 
on April 18/19, 1973, ‘the . Regional: 
Transport Authority, Jhansi,‘ purport- 
ing to act under the provisions of the’ 
Motor: Vehicles Act. (U, P, Amendment) 
Act, 1972 (U. P. Act No. XXV of 1972) 
granted 42: permanent stage „carriage ` 
permits on this route. The resolution,’ 
aforesaid permits were 
granted, was challenged’ by respondent 
No: 3 in revision ` before the State 
Transport Appellate Tribunal U.: P. 
Lucknow. The respondent No. 3; was, 
at the relevant time, an operator of the. 
Mahoba-Chhatarpur route, which’: is 
overlapped by :the aforesaid inter-Statal 
‘route to the extent of 22 miles between: 
-Chhatarpur:::. Subsequent: 
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to the filing of the revision, the rê- 
‘spondentt No. 3 transferred her permit 
in favour of one Sri Rajendra Kumar, 


_ 2% The State Transpert Appellate 
Tribunal allowed the revision filed by 
the respondent No, 3 and quashed the 
résolution of the Regicnal Transport 
Authority, Jhansi dated April 18/19, 
1973 granting stage carriage permits on 
the aforesaid inter-statal route. 


. 3. The petitioner who has filed the 
present petition under Article 226 of 
the Constitution challenging the judg- 
ment and order dated June 24, 1974 of 
the State Transport Appellate’ Tribunal 


U. P. Lucknow is one of such grantees. 


of permanent stage . carriage permits on 
the aforesaid inter-statal route. The 


Tribunal in similar cases relating to. 


inter-statal routes had taken the view 
that the directions of the State of U.P. 
dated March, 30, 1972 issued under 
Section 43-A of the Motor Vehicles 
Act could not be held 
inter-statal routes and the Regional 
Transport Authority was in error . in 
granting free permits. on inter-statal 
routes in pursuance of these directions. 
This decision of the Tribunal was fol- 
lowed in the imstant revision filed by 
opposite party No. 3, by which the 
grant of permanent stage carriage per- 
mits on the  Charkhari-Chhatarpur 
inter~statal ae was- set aside, 


4 The only | ' question as has igei 
by the learned counsel for the peti- 
tioner, which calls for dacision in the 
present case is as to whether as a re- 
sult. of amendment. of. the Motor Vehi- 
cles Act by U. P. Act No. XXV of 1972 
it was. open to the Regional Transport 
Authority to grant permits .to, eligible 
applicants . irrespective of the provisions 
contained in the Motor Vehicles Act in 
respect of inter-statal routes, In other 
words, the question to be decided is 
as to- ‘whether the provisions of law ‘as 
‘Introduced by U, P. Act No. XXV‘ of 
1972 in relation to grant of permits 
` would be applicable to a case of grant 
on inter-statal routes also. 


5. Section 45 of the Motor Vehicles 
Act lays down general provisions in 
, regard to applications ` for permits, 
.which inter alia provides for the 
-thority to -whom the, application for 
inter-statal permit has to be made. 
Section 46 -enumerates the- particulars 
to be .mentioned in an application . for 


Stage ~carriage ..permits,. Section . 47 .lays. 
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applicable to - 


au~ 


down the: procedure to ‘be followed “by 
‘the Regional Transport Authority in 
considering the application for stage 
carriage permit, Sub-section (3) of this — 
section aS unamended by the State of 
U. P. enables a limit to be fixed .in 
respect of the number of such stage 
carriages for which. permits may be 
granted, in the region or in any speci- 
fied area or on any specified route 
within the region. Section 48 provides 
for the grant of stage carriage permit 
subject to the provision of Section 47, 
U. P. Act No. XXV of 1972 was en-- 
acted, This received the assent of the 
President on Ist May, 1972 and was 
published in the U. P, Gazette of the 
same date. By this Act, certain amend- 
ments were made in the Motor Vehi-' 
cles Act, so.far as its application to 
U. P, State is concerned. Section 43-A 
was inserted. Sub-section (2) of this 
section as inserted, so far as itis rel- 
evant for the present purpose, provided 
that upon a direction being issued by 
the State Government by a_ notification, 
the ‘transport authorities as well as the 
State Transport Tribunal, shall proceed 
to consider and decide all applications 
for grant of stage carriage permits, ap- 
peals and revisions in that behalf as if 
in Section 47, sub-section (3) were 
omitted, The State Government issued 
such notification dated’ March, 30, 1972 
under the aforesaid provisions. The 
result thereof. was: that the conse- 
quences enumerated in the various 
clauses of sub-section (2) of Section 
43-A followed. One of the consequences 
was that sub-section (3) of Section ‘47 
stood omitted and hence it became’ no 
longer necessary for. the Regional 
Transport Authority’ to: put a limit ‘on 
the. number of state ‘carriage permits 
and hence it became permissible ‘to 
issue any, number of State carriage 
permits, having regard to the consid- 
erations mentioned in sub-section (1) 
of Section 47 as substituted by U. P. 
Act No. XXV of 1972. The validity of 
Section 43-A as inserted, and the noti- 
fication dated March 30, 1972 was up- 
held by this Court and later this view 
was affirmed in appeal by the Supreme 
Court in Hansraj v. State of U. P. 
(AIR 1975 SC '389). 


_ 6. Section 63 of the Act lays -down 
that a permit granted in any one State 
shall not - be valid in any other State 
‘unless colniter signed by the State 
Transport Authority of that State or 


‘ by the: Regional- Transport Authority 
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concerned. Proviso. to sub-section (3) 
of this section lays down that the pro- 
cedure laid down in Section 57 for the 
grant of countersignatures of the per- 
mits shall not be required to be fol- 
lowed in cases, where permits granted 
in any one State are required to be 
countersigned by the State Transport 
Authority of another State or by the 
Regional Transport Authority concern- 
ed, as a result of any agreement arriv- 
ed between the States, after complying 
with the requirements of sub-section 
(3-A) -or for the grant of counter- 
signatures of permits in pursuance ~ of 
-any direction issued by the commission 
under clause (c). of sub-section (2) of 
Section -63-A. : 


7. Sub-section (3-A) and sub-section 
(3-B) were inserted by Act No. 56 of 
1969 with effect from March 2, 1970. 
These sub-sections detailed the proce- 
dure to be followed while entering inte 
the agreement between the states, Such 
an agreement arrived at between the 
States, in so far as it relates to grant 
or countersignatures, requires publi- 
cation in the official gazette by each of 
the States concerned, and the State 
Transport. Authority of the State and 
the Regional Transport Authority con- 
cerned are bound to give effect to it. 


8. Sections 63-A, 63-B, 63-BB and 
63-C deal with the constitution of Inter 
State Transport Commission, delegation 
of powers by it, appeals against the 
decisions, directions and orders under 
Section 63-A. and the powers of the 
Central Government to make rules in 
that regard. 


9. In Mohd, Ibrahim v. State Trans- 
port. Appellate Tribunal, . Madras, (AIR 
‘1970 SC 1542), the Supreme Court had 
an occasion to interpret the provisions 
of Sec. 47 (3) of the Motor Vehicles 
Act. A question arose before it for 
consideration as to whether an order 
under Section 47 (3) of the Act is con- 
templated for inter-State permits, . It 
was held that Section 47. (3) would not 
apply to inter-State — permits because 
that, provision relates to Regional 
Transport Authority limiting the num- 
ber of stage carriage permits for which 
stage carriage permits may be. granted 


in the region or in any specified 
area or on any specified route within 
the region’ namely, that Section 47 (3) 


ig confined’ in its operation in or with- 
in the region, The Supreme Court’ ob- 
served : a S 
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“The provisions of Section 47 (3) of 
the Act do not apply to inter-State 
permits because an inter-State permit 
cannot be effective unless it is .counter- 
signed by the: Authority of the other 
State. The suggestion that in regard to 
inter-State permits a limit has to be 
fixed in regard to number of stage 
carriage for inte-State routes will have 
the effect of adding words to the pro- 
visions in Section 47 (3) of the Act. 
That will not be the proper way of 
giving effect to Section 47 (3) of the 
Act, It will be misreading Section 47 
(8) of the Act if it will be applied to 
inter-State permits. The combined ef- 
fect of Sections 63, 63-A, 63-B and 
63-C is that the inter-State Commis- 
sion will deal with inter-State permits. 
The Centra] Government under Sec- 
tion 63-C of the Act is authorised to 
make rules in regard to the ‘procedure 
to be followed in considering an appli- 
cation for grant and countersignature 
of permits. In the absence of specific 
rules, the best way of harmonising the 
powers and functions is to allow these 
inter-State authorities to exercise their 
power within their respective spheres 
in regard to grant ~ and countersigna- 
ture of permits by agreement and-ac- 
cord.” ‘ 


16. In our opinion, therefore, in the 
matier of grant of permits on inter- 
statal routes, the provisions of the 
Motor Vehicles Act would continue to 
govern. The power to grant permits to 
all eligible applicants as if the provi- 
sions of sub-section (3) of Section 47 
were omitted as a result of issuance of 
the directions under a notification issu- 
ed under sub-section (2) of ‘Section 
43-A as inserted by U. P, Act No. XXV 
of 1972, would have no effect on, the 
grant of stage carriage permits in re~ 
spect of inter-statal routes. i 


11. In the instant case, it is clearly 
borne out on the record that there was 
no agreement duly published in’ the 
gazette for increasing the number of 
vehicles on inter-statal route in ques- 
tion. It has further been clearly aver- 
red that no such agreement was: even 
executed between the two. States, much 
less such an ‘agreement being publish-' | 

12. In view of what has been ob- 
served by us above, any argument 
based on Article 254 of the Constitu- 


tion ceases to have any significance. On 


the view taken above; no question of 
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repugnancy of any provision of U. P. 
Act No. XXV of 1972 to any provision 
of Motor Vehicles Act ‘as made by the 
Parliament could arise. - 


13. We may now:deal with the aie 
mission that if asa résult of U.P. Act 
No. XXV of 1972, the permits could be 
granted to all eligible candidates with- 
‘out any number being fixed, even in 
respect of inter-statal routes, then in 
fact, its operation would be extra-terri- 
torial and would suffer by the vice of 
extra-territoriality. This submission is 
sought to be repelled on the ground 
of the existence of a nexus. 


14. Cooley in his. (Treatise on the 
Constitutional. Limitations) has observ- 
ed: : 


“The legislative authority of 


every 
State must spend its force within the 
territorial limits of the State. The 


Legislature of: one State cannot make 
laws by which people outside the State 
must govern their actions, except aS 


they may have occasion to resort to, 


the remedies which the State provides, 
or to deal with the property situate 
within the State.”. - 


15. In State of Bombay v. R. M. D. 
Chamarbaugwala, (AIR 1957 SC 699), 
Bombay Lotteries ‘and Prize Competi- 
tions Control and Tax Act was chal- 
lenged on the.. ground of extra-terri- 
torial operation inasmuch it purported 
to control and tax business activities of 
the petitioners who were printers and 
publishers of a Newspaper: outside the 
‘State of Bombay. The Supreme Court 
took the view that inasmuch as collec- 
tion depots had .been set up and local 
collectors had been appointed. and. en- 
tries were invited in the State of Bom- 
bay, that afforded sufficient. territorial 
nexus for ‘the impugned legislation. 


- 16. In State of Bihar v. Smt. Charu- 
sila Dasi, (AIR 1959 SC 1002), Bihar 
Hindu Religious Trust Act .came up 
‘for challenge on.the ground of extra- 
territorial operation. The ‘Supreme 
Court, following the .principles laid 
down in the case of State of. Bombay 
v. BL M. D. - Chamarbaugwala, © (AIR 
1957. SC 699) (supra) upheld the legis- 
lation on. the ground.. that since religi- 
ous endowments in question were 
situate in Bihar and the trustees func- 
tion in Bihar, that . anon sufficient 
territorial . nexus. ` E 


17. In. Duley Singh - vV. State, (AIR 
1977 All 251), a. Division Bench of this 


Dalip Singh v. S. T. A.Tribunal, U. P. 
` Court, repelled the submission ‘of extra- 
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territorial operation in relation to U. P. 

Motor .Vehicles (Special Provisions) Act 
(Act No. XXVII of 1976) on. the ground 
that the operators of Rajasthan who 
stood affected by . the framing of the 
Scheme also plied their buses within 
the State of Uttar Pradesh on the part 

of the inter-State route inside of U. P. 
This according to the Bench constituted 
sufficient territorial nexus, What weigh- 
ed more with the Bench was that the 
principle of  extra-territoriality could 
not appropriately be’ applied to` the 
scheme framed. by the State under 
powers conferred by:a law enacted by" 
the Parliament, Such is not the posi- 
tion in the present case. 


18. Further, in our opinion, the mere 
fact that under the Motor Vehicles 
Act, stage carriage permits can be 
granted on inter-stata]l. routes, that, by 
itself can afford no nexus, as is neces- 
sary in law :to be established, before 
a defence to a plea of Seine toes tonal 
operation c can succeed. 


19. In our opinion,: it is not within 
the compefence of any State’ legisla- 
ture to take away by force of a legis- 
lation -enacted by it, power. of other 
State to enter into. an agreement and 
to fix | the number of stage carriage 
permits which it would permit on the 
portion of the ‘inter-statal route lying 
within that State as such a legislation 
would “have extra-territorial operation. 


20. No. other point was pressed be- 
fore us in support of this petition. 


21, We are, hence, unable to find 
any error in the judgment of the State 
Transport Appellate Tribunal: while 
allowing the revision of the respondent 
No. 3 and setting aside the resolution 
of the Regional’ Transport: Authority, 
Jhansi granting permanent stage carri- 
age permits on the inter-statal route 
Charkhari-Chhatarpur, $ 


22. This petition, hence; fails and is 
dismissed: In the circumstances, : we 
make no order as to, costs, ` 


Petition dismissed, _ 
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Sahdeo, and others, Petitioners v. 
Board of Revenue and oer Respon- 
dents. - 
Civil Mise, Writ etn, No, 5788 ot 
1974, D/- 16-9-1980,  __ 
(A) Evidence Act (1 of 1872), Sec. 18 
— Admissions made by party — Ad- 
correction of paper 


possession in regular suit. (U, P, Land 
Revenue Act (3 of 1901), S. 34). 


Where a plaintiff filed suit before 
Revenue Authorities for declaration .of 
title and possession in respect of a plot, 
the admission by his father in the ear- 
_ lier correction of paper case that the 
defendant was in possession of the plot 
is admissible in the suit on the ques- 
tion of possession, The correction of 
paper case is mainly decided on the 
basis of possession. The order in the 
correction of paper case is not binding 
‘in a regular suit, but, any admission 
made in the correction of paper case 
is admissible on the: question of po- 
session, 1979 AN :.WC 299 (DB) and 
1979 All LJ 640, Rel. on. (Para 5) 


_ (B) Constitution of India, Art. 226 — 
Question of fact — Board of Revenue 
affirming findings of lower Courts after 
applying its mind to the material on 
record — Not referring to some docu- 
ments in judgment — Cannot be 
that the documents were ignored from 
consideration — Does not make 
order erroneous in law as to justify 
interference under Art, 226. AIR . 1976 
All 91 (FB), Followed. (Para 6) 


Cases Referred: Chronological Paras 
1979 All LJ 640:1979 All WC 302 5 
1979 All WC 299 -~ 5 
. AIR 1976 All 91 (FB) R 5, 
Sakha Ram ‘Singh, for Petitioners; - 
A. N. Mishta, for Respondents. f 
ORDER :— This writ petition ` is- 


directed against the. order of the Board 


of Revenue dated: 11-6-1974. dismissing 


the petitioner’s Second Appeal. 


2. The 
ard others, the petitioners and ae 
Kishore, respondent No. 4 regar 
title of the plots of the disputed land. 


-In a correction of. papèr case .moved en. 


behalf of. the respondent No. 4, ‘by 


order of the S, D. O. dated, 19-6- 1955, . 
. the name of respondent No.4 was re= .: 


~ IX/IX/E979/80/VSM/DVT — >~ 


is T Board: of Revenue. 
„corded over ‘the disputed: -land, In ‘that 
‘proceeding the. ‘father of 


said 
tke ` 


dismissed by 


dispute is between Sahdeo - 


ALR. - 


the’ ` peti- . 
tioners, who was also a partyin that 
case, filed a written statement admit- 
ting petitioners’ possession from 1950.A 
suit for injunction was filed . by the 
petitioners on the allegation that they 


‘are in possession challenging the order 


dated 19-6-1956 passed by the S. D. O. 
in the correction case on the ground of 
fraud. The suit was dismissed by -the 
Munsif. The decree of the Munsif was 
affirméd by the District Judge. The 
petitioners filed a second appeal in the 
High Court and by order dated 30-10- 
1969 of this Court, the suit was dis- 
missed on the ground that the peti- 
tioners were not in possession on the 
date of the suit and other matters re- 
garding the fraudulant nature of the 
correction case was left open as the 


‘petitioners had in the meantime, filed . 


the present suit in the Revenue Court 
giving rise to this writ petition for de- 
claration and possession, -The suit filed 
in the Revenue. Court was challenged 
by the respondent No. 4 on the ground 
that the order: in the correction case 
was validly passed by the S. D. O. on 
19-6-1956. The petitioners father himself 


‘admitted the possession of respondent 


4 from 1950 and-no fraud ‘was practic- 
ed. Both the parties adduced oral and 
documentary evidence: in support of 
their respective cases. The trial court 
dismissed the suit with the finding that 
the plaintiffs are not in possession over 
the land in- dispute since at -least. 
1363F. On this finding it was held that 
the defendant has matured title as the 
suit was filed after 6 years. From the 
plaint, it appears that the suit was filed 
on 21-5-1963 equal to 1370F. The peti- 
tioners preferred an appeal against the 
order of the ‘trial court, which. was 
the Additional Commis- 
sioner. The second appeal filed by the 
petitioners was also dismissed by the 
Board of Revenue, The petitioners have 
challenged the aforesaid orders before 
this Court, 


3. It has been contended by the 
learned counsel for the petitioners that 
the ‘admission of the’ petitioners’ father 
made in the correction of paper’ case 
was not admissible in the regular suit, 
but it has been wrongly. relied in’ this 
case, It was further urged that the lower 
appellate Court has not considered ` all 
the evidence - adduced by the partiés. 
Therefore; the finding of the lower ‘ap- 


>’ pellate Court was>-vitiated by -érror ‘of . 
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law. The . Board. of Revenue, without. 
taking into consideration all these facts, 
illegally dismissed the Second Appeal, 

4. The learned counsel for. the re- 
spondents contended that the admission’ 
made by -the petitioners’ father regard- 
ing possession of the respondent is ad- 
missible on the question of possession. 
Further, it has been . contended that 
the judgment of the Additional Com- 
missioner _ was a judgment of affir- 
mance, He has considered the material 
evidence and it was not necessary for 
him to mention each and every piece 
of evidence in his judgment, The find- 
“ing of fact recorded by the Additional 
Commissioner was binding in the Se- 
cond Appeal. Therefore, the order of 
the Board of Revenue is correct and 
needs no interference in writ jurisdic- 
tion, 

5. The . correction of paper case is 
mainly decided on the basis of posses- 
sion, The order passed in correction of 
paper case is certainly not binding in 
the regular suit, But any admission 
‘tmade, in- the correction of paper case 
is admissible on the question of pos- 
session as held in Algoa v. Dy. Direc- 
tor of Consolidation, (1979 All.WC 299) 
(DB) and in Rajpati .v. Dy. Director of 
Consolidation (1979 All WC. 302): (1979 
All LJ 640). wherein it has been held 
as follows:— . 

“If in a particular casa an admission 
or consent, is in relation to possession 
at the time of the compromise, that 
admission or consent is admissible even 
in the title proceeding. When a regular 
Court is called upon to decide or ad- 
judicate the title: of the parties, it can 
take into consideration the fact that in 
mutation proceedings one party had ad- 
mitted or consented in respect of their 
possession.” 

6. The learned counsel for the peti- 
tioners has also challenged the order 
passed in correction of paper case and 
the admission of the petitioners’ father 
on the ground of fraud and he contend- 
ed that the Revenue Courts have taken, 
into consideration the finding recorded 
by the Civil Court, which was not 
affirmed by the High Court in Second 
Appeal, From the ‘perusal of the judg- 
ment of the Additional Commissioner, 
it appears that he has examined this 
question independent of the finding of 
the Civil Court and the lower appel- 
late Court has observed:— . 


“the plaintiff , should: have Jed posi- 


„üye. evidence: .in - this,.case. .to prove the. i 


-the order of. the 
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fact. The thumb impression both -on 
the receipt and the written statement 
are admitted, The plaintiff should have 
proved that- they were obtained on 
blank. papers and that the documents 
were written without knowledge of 
their father, But there is no direct evi- 
dence on the record to either effect. I 


am, therefore, of the opinion that . the 


plaintiffs have failed to prove. fraud on 


-the part of the defendant.” 


The finding of the Additional Commis- 


-sioner -has been affirmed in Second . Ap- 


peal by the Board of Revenue. The 
trial Court has mentioned in his judg-}| 
ment all the oral and documentary evi- 
dence adduced on behalf of both the 
parties. There is no averment in the 
writ petition that any of the evidence 
adduced by the petitioners was- not 
considered by the trial Court. The trial 
Court, after considering all the evi- 
dence on record, came to the conclu- 
sion that the respondent is in posses- 
sion’ and the petitioners are not in 
possession at least from 1363F. The 
lower appellate Court has also applied 


his mind to the material evidence on 
record. Merely. because he has not 
mentioned some of the documents in 


his judgment will not make the’ order 
of the lower appellate Court erroneous 
in law. In Nanha v. Dy. Director of 
Consolidation, (AIR 1976 All 91 (FB) 
it has been clearly held that where an 
appellate or revisional Court or the tri- 
bunal, while affirming the finding does 
not refer to some material or some 
contrary evidence in its order, it can- 
not be said that it has been ignored 
from consideration so as to entitle the 
High Court to interfere under Article 
226 of the Constitution, 


7. The learned counsel for the peti- 
tioners referred to certain. decisions of 
the High Courts of Mysore, Patna, 
T. C.: and some other decisions which 
are not necessary to be discussed here 
in view of the Full . Bench decision of 
this Court. ; 


8. In view of what has - ikea dis- 
cussed above, I am of the opinion that 
-Board of Revenue 
does not. suffer from any error pea 
ent on the face of the record.. 

9. In the result, this writ petition 
fails and is accordingly dismissed with- 
out any « “order as to costs. 


Petition ; ' disfaissed. 
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K. N. SINGH AND'V. N. VERMA, JJ. 

Abdul Ghafoor and’ others, Appellants 
v. The New India Assurance Co, and 
others, Respondents, eat 

First Appeal No. 23 ot 
24-7-1980;* 

Motor Vehicles Act (4 of 1939), Sec- 
tions 95, 96 and 110-A — Insurer not 


1974, D/- 


liable in the absence of a decree against - 


, the owner, of the vehicle, 


Under Section 95 Motor Vehicles Act 
the insurer is responsible for the lia- 
_ bility which. may be incurred by the 
owner (the person insured) in respect 
of bodily injury caused to .any person 
by him or by his employees arising out 
of the .use of a vehicle ina public 
place, Section 96 compels the insurer te 
satisfy the judgments . against person 
. insured in respect of third party sub= 
‘ject to conditions stated in it viz (i) 
that there should -be a judgment or de- 
cree against a person insured (ii) that 
the judgment is: in respect of liability 
, covered by the policy under | Section 
95 (1) (b) and (iii) that the liability, in 
fact, is covered by the terms of the 
policy, Where therefore the claim, is 
liable to be dismissed as against’ the 
owner of the vehicle (insured) for neg- 
‘lect .to take. steps .to serve notice 
of-the claim on him the. insurer - was 
not liable to, the claimant and the 
claim could not be decreed. as against 
the. insurer, (Paras 4 and 5 


' V. K; Buriat for Appellants; Ram 
Vilal Gupta, S. C` Srivastava, Satish 


Chandra and’ Deoki Nandan, for Re- 


spondents, 


K. N. SINGH, J.:— This - -is an appeal 
under Section 110-D of the Motor Vehi- 
cles “Act * ‘by. the ‘claimants against 
the judgment and order of the Claims 
Tribunal, Etawah, dismissing the - ap- 
pellants’ claim petition filed under °Sec- 
tion 110-A ` of the -Motor Vehicles . Act, 
. 1939. ' 


2. ' Briefly the facts giving rise to 
this appeal are that Mahmood a con- 
ductor who was in the employment of 
Raj Kishore, owner of Public Carrier 
Vehicle No! USF 8823, was killed in añ 
accident which took’ place on 3-6-1970. 
Abdul Ghafoor the father of the de- 


“Against Award and. decree of M 
__ Wahajuddin, Dist, J. Etawah, D/- 
` 1-10-1973, 
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ceased and Mohan Bibi, foster mother 
of the deceased, . Roopa Begam. wife of 
the deceased and Gulam Kadir and 
Mohd. Usman minor brothers of Mah- 
mood filed claim petition under Sec- 
tion 110-A of the Motor Vehicles Act, 
claiming. compensation ‘from the owner 
of the vehicle and the New India As- 
surance Company with whom the vehicle 
had been insured. The Claims Tribunal 
dismissed the claim petition by its 
order dated 1-10-1973,:The Claims Tri- 
bunal held that since Smt, Roopa 
Begam. widow. of the deceased Mäh- 
mood -had filed an application for com- 
pensation before; the ` Commissioner 
under the Workmen’s Compensation 
Act 1923 other dependents:of the de- 
ceased Mahmood ‘could not maintain 
another. claim petition in view of Sec- 
tion 110-AA of the Motor Vehicles Act. 
On merits. the’ Claims Tribunal held 
that the vehicle -was being driven by 
Raj Kishore owner himself in a negli-. 
gent and rash manner resulting in the 
accident causing the death of Mahmood. 
The Tribunal found that the owner was 
liable to pay a sum of Rs. 25000/- to, 
the claimants but it did not award. any 
amount as compensation to the’ claim- 
ants in view of his findings that the 
claim petition. was not maintainable. 
Aggrieved, the claimants have prefer- 
red this appeal against the es ea 
and order of the Claims Tribunal. 


3. During the ‘hearing of this appeal, 
it was brought to our notice that the 
claimant-appellants failed to take any 
steps for the owner of, the vehicle.. The. 
appellants were granted time to . take. 
steps for service of notice on Raj Ki- 
shore but they failed to do so and the 
appeal against Raj Kishore was dis- 
missed twice by a learned single: Judge, ' 
once on 31-7-1978 and then again on 
29-10-1979. The. claimants did not pur- 
sue the appeal and they failed to take 
steps for. service of - notice on Raj Ki- 
shore owner; of the vehicle, with ,:; the 
result there is no appeal- against “the 
owner of the vehicle and the order of 
the Claims Tribunal has become final 
so far as the owner is concerned: In 
the circumstances learned counsel for 
the Insurance Company. urged that the 
present appeal is incompetent and no 
decree can legally be passed agane ‘the 
Insurance Company alone, ; 


4, There is no dispute that the 
owner of the’ vehicle is not before us 
and even if the’ appéal is allowed, no 
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decree . could be passed against the 
owner, instead a decree can -only be 
passed against the insurer, The~ ques- 
tion arises as'to whether in the absence 
of owner of the vehicle a decree can 
be passed against the insurer for pay- 
ment of damages to the dependents | of 
a person who may have died. in the 
accident, In order to appreciate this 
question we have to consider the lia- 
bility of the insurer under the Motor 


Vehicles Act, Section 95 provides for. 
taking a policy of Insurance by the 
owner of a vehicle and the limits of 


liability, Section 95 (1) (b) lays down. 
that an insurer is responsible in re- 
spect of acts of persons mentioned in. 
the policy to the extent mentioned in 
sub-section (2),. Section 95 (2) prescribes 
the extent of liability which may be 
incurred by the owner in respect of 
any accident. In the event of an acci- 
dent of goods vehicle, causing déath or 
bodily injury to employees being carri- 
ed in the vehicle the extent of insurer’s 
liability to pay compensation extends 
upto Rs. 50,000/-. Secticn 95 read as 
a whole makes it clear that the insurer 
is responsible for the’ liability which 
may be incurred bythe ‘owner: in re- 
spect of bodily injury caused to any 
person by him or by. his employees 
arising out of the use of a vehicle in a 
public place. Section-96 deals with the 
duties of the insurer to satisfy judg- 
ments against person insured in respect 
of third party. The title of section it- 
|self indicates that the insurer is liable: 
to satisfy the party who may have ob- 
tained judgment or decree against the 
person insured. Section 96 (1) reads: 


_, “96. Duty of insurers to satisfy judg- 
ments against persons insured ih re- 
‘ spect of third party risks. ©) ff, 
after a certificate of insurance has been 
issued under sub-section (4) of Section 
95 in favour of the person by whom a 
policy has been effected, judgment in 
respect of any such liability as is’ 
required to be covered by a policy 
under clause (b) of sub-section (1) of 
Section 95 (being a liabitity covéred by 
the terms of. the policy) is obtained 
against any person insured by the 
policy, then notwithstanding that the 
insurer may be entitléd’ to avoid or 
' cancel or may have avoided or cancell- 
ed the policy, the insurer shall, sub- 
ject to the provisions of this section, 
pay to the person entitled to the bene- 
fit of the decree any sum not exceed- 
ing. the sum -assured - payable. there- 


Abdul Ghafoor v. New India Assurance: Co, 


All, 411 


under, as if. he. were. the- judg- 
ment debtor, in respect of the lia- 
bility, together with .any amount 


payable in respect of the -costs \ and 
any sum payable in respect of interèst 
on that sum by virtue of any enact- 


ment relating to interest on’ -judg- 
ments,” i ; . 
5. The above provisions places’ an! 


obligation on the insurer to pay the 
amount which may have been awarded 
against the owner of the vehicle sub- 
ject to certain conditions and quali- 
fications, The first condition is that 
there should be.a judgment or decree 
against a person insured, The second; 
condition is that the judgment must be 
in respect of liability covered by the 
policy under clause (b) of sub-sec. (1)| 
of Section 95. The third condition’ is 
that. the liability, in fact, must be 
covered by the terms of the policy. If! 
any of these three conditions is not 
satisfied, the insurer will not be re- 
sponsible to pay compensation for the 
bodily injury or death which may have- 
been caused to a third party. These 
provisions . clearly show that in absence | 
of a decree against the owner (person 
insured), an insurer has no liability to 
satisfy the claim -of a third party as 
under the policy the insurer is liable 
to satisfy the liability. which may have 








been accrued against the person in-| 
sured. It, therefore, follows that - in; 
the absence of a decree against the | 


owner of a vechile, the insurer can-!` 
not be held liable for the damages ac- 
eruing to the dependents of a person 
who may have died in an. accident. - 


6. In-the instant case Raj Kishore 
owner had obtained an. insurance policy 
from New India Insurance company in 
respect of the vehicle which. was . in- 
volved in the accident, „The initial lia- 


bility of paying “damages to the 
claimants rests on the owner of the 
vehicle. who was responsible for the 


accident resulting in the death of the 
deceased Mahmood. Since Raj “Kishore 
owner has- not been served with the 
notice of the appeal, the appellants 
cannot be granted any decree against 
the insurer, 


T. Learned counsel for the appel- 
lants made -oral request to grant time 


. for taking steps for service. of notice on 


Raj Kishore respondent. The appellants 
had been granted time for service of 
notice on Raj Kishore- on several occa- 
sions but the appellants have been 


. Movement, 
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took steps for service of notice on Raj 
Kishore. In the circumstances - we 
not prepared to grant indulgence to 
the appellants in the. matter. In, our 
opinion, the appellants themselves are 
responsible for the situation that the 
owner has not been served with the 
notice of appeal, We, therefore, refuse 
to grant any time to the appellants. » 


8. In the result we dismiss the ap- 
peal but there will be no order as to 


costs, = 
l .Appeal dismissed, 


_AIR 1980 ALLAHABAD 412 
-: SATISH CHANDRA, C..J., AND ` 
M. N. SHUKLA, J.. 

M/s, Avinash Glass Works: and ` an- 
other, Petitioners v. The Director, 
` Railways, Railway Board, 
Calcutta and another, Respondents. 


Civil Misc, Writ No. 3821 of 1980, 
` D/- 9-9-1980. 


(A) Constitution of tudio, Art. 226 — 
Mandamus —— Issue . of — Conditions 
precedent — Forwarding and delivering 
of traffic — Duty of Railway is. of pub- 
lic nature — Mandamus to compel per- 
formance of duty can ‘be issued. (Rail- 
ways Act (1890), Ss. 27, 28-A). 


It is a legal duty ; of the - “Railway 
administration to arrange for receiving 
and forwarding 
lity and unreasonable delay, In view of 
Sections 27 and 28-A of the Railways 
Act it is manifest that Railway admin~- 
istration has a statutory duty to per- 
form for affording all ‘reasonable faci- 
lities for receiving; ‘forwarding . and 
delivering of traffic upon and. from 
several railways belonging to or work- 
ed by it, The duty is surely of a pub“ 
lic naturé. Its performance ‘can be 
compelled by means of mandamus. ` 
i (Paras 5 and 5-A) 


A mandamus can be directed against 
persons who have to perform, a ` pub- 
lic duty and cannot be issued to pri- 
vate individuals who have no publie 
duty to discharge, To invoke the aid 
of mandamus the ` condition precedent 
is that the petitioner must have a legal 
right to the performance of legal duty 
by the party against whom the man- 


. damus is sought and the duty which is - 
sought’ to be compelled. must be of a 
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negligent in the matter and they never - 


are- 


traffic without partia- | 
. Watson v. Caledonian Rly, 


public nature. The Court: will not inter: : 
fere to enforce the law of the land by. 
the extraordinary process. of issuing a 
writ of mandamus in case where an 
action at law -lies for complete satis- - 
faction, A writ of mandamus may issue 


. to compel something to. be done only. 


if it is shown that, the ‘statute imposes 
a legal duty. - (Para 5) 
Further, if an authority is influenced 
by irrelevant considerations in dis- 
charge of its: duty, the Court can inter- 
fere to correct the same. Likėwise, if 
an authority which has to discharge a 
public duty, while’ performing such 
duty is influenced by irrelevant consid-— 
erations the Court can always inter- 
fere to. correct: the mischief. Arbitrary 
and capricious exercise of power is no 
exercise of power in the eye of law. 


(Para 6) 


(B) -Constitution of India, Art. 14 — 
Allotment of coal wagons to Industrial 
undertakings — Petitioner not granted 
superior grade of coal while other units 
were granted —. Difference in granting 
number of. wagons — -Held - did not 
amount to discrimination, Railways 
ag (1890), --Ss. 27,- tue aq i 

(Para, 7) 


Chronological Paras 
~ 5-A 
. 692 : 102: 
Revenue 


Cases Referred: 
AIR 1958 Bom 498 
(1910) 2 KB 165:79 LJ KB 
LT 578, Rex: v. Board of 
6 
14 Ry. and Can. Tr. John. | 

5-A 

N. K. Chaturvedi, for Petitioners; 
B. D, Madhyan, for Respondents. 

M. N. SHUKLA, J.:— This is an ap- 
plication for a writ in the nature _ of 
mandamus to compel the respondents, 
namely, the Director, Movement, Rail- 
ways, . Railway Board, Calcutta: and the 
Director, Transport (Coal) Calcutta to 
treat the petitioners’ Glass Unit at par 
with that of the Advance Glass Works, 
the West Glass Works, the Emkary 
Glass Works and others for the trans- 
portation of coal and to deliver the coal 
wagons in the same way as arè being 
delivered to those Glass Units.. The, 
petitioners have also prayed for a .writ 
of mandamus directing the respondents 
to supply the movement of sponsored . 
Railway wagons month to month in 
the case” “without undue delay. ` 


“2. ‘Petitioner’ No. lisa Glass, Indus- 
tfial Unit and manufacturing’ Block 
Glass atid Imitation Gläss:- The- fáċtoryý' | 


Cas 185, 


AER | 
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is registered: as. 
and uses coa] as fuel and energy. The 
_ petitioners purchasé coal directly from 
Coal India Limited through its agent 
M/s, Sikri Brothers, The loading of 
Railway. wagons with: coal is done 
under the supervision of respondent 
No. 1, It is alleged that the Director of 
Industries, U. P, has got certain num-. 
ber of Railway wagons at his disposal. 
It is his function through his various 
subordinate officers to assess the min- 
imum requirement of coal on the basis 
of policies. adopted after reckoning. 
certain factors such as capacity of fur- 
nace, the production given by a parti- 
cular factory ete. Having determined 
requirement of each Glass Unit the 
Director of Industries makes a recom- 
mendation of the number of Railway 
wagons which ought to be allotted to 
a Unit for the transportation of coal. 
This system is known as sponsoring, 
The’ petitioners’ claim is that after con- 
sidering all: the relevant factors the 
Director of Industries made a recom- 
mendation of 46 wagons to the Direc- 
tor, Movement, Railways, Calcutta, re- 
spondent No. 1 in favour of the peti- 
tioners. The allegation is that respon- 
_dent No. 1 i.e. the Director, Movement, 
Railways, Calcutta unjustly started 
discriminating between the . petitioners 
and other Glass Units similarly situate 
such as the Advance Glass. Works, the 
West Glass Works, the Quality Glass 
Works, the Jain Scientific Glass Works, 
India Optical Glass Works and others. 
The result of this unequal treatment 
was that though the recommendation 
of the Director of Industries for 
sponsoring the wagons had been made 
in the same manner with respect to 
the other Glass Units aforementioned 
as it had been in the case of the peti- 
tioner, yet to those Glass Units entire 
wagons for January, 1930 had been 
delivered in March, 1980, while in the 
case of the petitioners the wagons due 
for the , month of January, 1979 had 
not been delivered even in the month 
of March, 1980. In shart, 
tioners’ Glass Unit was being delivered 
the wagons after’ a period of about 13 
months from the date of the month of 
sponsoring while in the case of other 
Glass Units the wagons duly sponsored 
and recommended fora particular 
month were being delivered after a 
period of. three months only from its 
. due date.. This.. according to the peti- 
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the peti- 
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tioners: had been occasioned: by the 
flagrant discrimination and favouritism 
practised by respondent No. 1. In this 
Situation the petitioners were obliged 
to purchase coal from the open market 
at exorbitant rates causing great hard- 
ship and loss to them. 

3 The respondents contested the 
writ petition on several grounds. They 
contended that the Director of Indus- 
tries, U. P. had no wagons at his dis- 
posal, he was merely a sponsoring/ 
recommending authority to accord 
higher priority Item “C (iii)” instead of 
lower priority Item “E ({(ii)” of the 
Preferential Traffic Schedule for move- 
ment of coal for industries in the State 
of U. P. Sponsorship only determines 
entitlement of the sponsored consu- 
mers for allotment of wagons under 
Priority Item “C (iii)” of the Preferen- 
tial Traffic Schedule. but does not ipso 
facto convey arny assurance or guaran- 
tee for the allotment of wagons as 
recommended. Allotment of wagons is 
made on day-to-day availability of the 
requisite type and grade of coal and of 
Railway wagons, The respondents’ case 
further is that the allotment of wagons 
for transport of coal is made in accord- 
ance with set rules and procedure in 
a fair and equitable manner and what-, 
ever facility is available to other sim- 
ilarly situate consumers js provided to 
the petitioners as well, It was stated 
that the allotment of wagons depend- 
ed on the day-to-day availability of 
coal of the requisite type and grade as 
offered by the coal companies and that 
when a particular type and grade of 
coal could be obtained the available 
wagons were allotted to the consumers 
of that particular type and grade of 
coal. It was pointed out that the Ad- 
vance Glass Works, the West Glass 
Works, the Quality Glass Works, the 
Jain Scientific Glass Works, India Opti- 
eal Glass Works and some other Units 
used higher grade, selected grades of 
Steam Coal while the petitioners used 
grade I Steam . Coal, As regards the 
procedure the respondent submitted 
that though Steam Coal was non-con- 
trolled, the supply of selected or supe- 
rior grades of coal was regulated 
by a Technical Committee of Coal India 
Ltd. for preservation of this quality 
of coal, Due to limited demands. of 
selected grade of Steam Coal, allot- 
ment of wagons against. offers on pro-` 
grammes of such coal was current, 
while allotment against offers’ of grade’ 


~ 
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I Steam Coal on large number’ of 
programmes for such coal was in ar- 
rears. The charge of discrimination was 
emphatically denied and it was stated 
that no preference was given to any 
one with regard to the movement of 
wagons for transport of coal. 


4. Rejoinder affidavit was also filed 
on behalf of the petitioners in reply to 
the averments made in the counter- 
affidavit. Thereupon 
filed a second counter affidavit to which 
the petitioner replied by a_second re- 
joinder. i 

5. On the pleadings of the parties 
two questions arise for decision. The 
first relates to the nature of the duties 
performed by the respondents and’ the 
second is concerned with the question 
. jas to whether the particular facts cf 
the instant case justify the issuance 
of a writ of mandamus. A mandamus 
can be directed against persons who 
have to perform a public duty and can- 
not be issued to private individuals 
who have no public duty to discharge. 
To invoke the aid of mandamus a con- 
dition precedent is that the petitioner 
must have a legal right to the pre- 
formance of legal duty by the. party 
against whom the mandamus is sought 
and the duty which is sought to he 
compelled must be ‘of a public nature. 
The Court will not interfere to enforce 
ia law of the land. by the extraordinary 
process of issuing a writ of mandamus 
jin case. where an action at law 
lhies/for complete satisfaction, A writ of 
mandamus may issue to compel some- 
thing to be done only if it is shown 
that the statute imposes a legal duty. 
In our opinion it is a legal duty of the 
Railway Administration to arrange for 
receiving and forwarding traffic with- 
out partiality and unreasonable delay. 
Section 27 (1) of. the Indian Railways 
‘Act reads as under: | 


“27,. (1) Every Railway Administra- 
tion shall, according to its powers, af- 
ford all reasonable . facilities for the 
receiving, forwarding and delivering of 
traffic upon and from the several rai- 
ways belonging to or worked by it and 
for the return of - rolling~stock.” 


There is a further injunction which tke 
statute imposes. The Railway Admin- 
istration cannot give undue and un- 
reasonable preference to-any one in 
jthe matter of movement ‘of wagons for 
transportation. Section 28 of the Indian 
Railways Act is’ very specific. It reads 
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‘of traffic to any 
the respondents: 


A.L R. 


“28. A Railway Administration shall 
not make or give any undue or = un- 
reasonable preference or advantage to, 
ọr in favour of, any particular person 
or Railway Administration, or any 
particular description of trafic, in any 
respect whatsoever, or subject any 
particular person or Railway Admin- 
istration or any particular deseription 
undue or unreason- 


able prejudice: or disadvantage in any 
respect whatsoever.” Í 
5-A. In view of the above provi- 


sions of the Indian Railways Act it is 
manifest that the Railway Administra- 
tion has a statutory duty to perform 
for affording all reasonable facilities 
for receiving, forwarding and delivering 
of traffic upon and from the several 
railways belonging to or worked by it. 

The duty is surely of a public nature. 

Its performance can be compelled by 
means of mandamus. There are nume- 
rous authorities to support the proposi- 
tion that the performance of a stat- 
utory duty can be compelled by means 
of a writ of mandamus, Thus eg, it 
has been held that a writ can issue at 
the instance of any consumer to a pub- 
lic utility concerned for its failure tol, 
perform its duty under the Electricity 
Act or under its licence. See AIR 1958 

Bom 498, Corporation of ‘the City of 

Nagpur y. The Nagpur Electric Light 
and Power Co. Ltd. Nagpur, Therefore, _ 
the petitioners have satisfied the first 

requirement ofa writ. of mandamus, In 
case the Railway Administration re- 
fuses to perform such duties as are 
assigned to it under the law or acts in 
excess of them a mandamus can issue. 
In John Watson v. Caledonian Railway, 
14 Ry. and Can Tr. Cas .185, Lord 
Duendin observed :”’ $ 3 


“If a trader is entitled to have a 
wagon of his own put on the line as a 
matter of right, whether that matter of 
right depends on a statutory provision 
or whether it depends upon the com- 
mon law applicable to common carriers 
and the like, that isa thing hecan have 


‘declared in the Courts of the country, 


and that is a thing he is entitled to 
have quite irrespective of whether his 
demand is for a reasonable facility or 
is not. In one sense, the right to re- 
asonable facilities is a statutory right, 
because it is only statute that gives 
the person the right to have a reason- 
able facility, but the moment that, per- 
son confesses that he has no other 


1980 Avinash Glass Works v. 


right, the precise. determination cf 
what, in the concrete, is or is not re 
asonable facility is a matter that hes 
been committed by the legislature to 
the - jurisdiction not \of th2 Courts, but 
of the Railway Commissiatiers.” : 


6. A mandamus can also .issue when 
apower or discretion is exercised arb- 
trarily or mala fide. Mala fide is estab- 
lished when the authority is influenced 
by extraneous‘-or irrelevant considera- 
tions, As Farwell, L. J, laid down n 


Rex v. Board of Education (1913) 
2 KB 165 at p. 179: 
‘Tf the tribunal has exercised the 


discretion entrusted to it bona fide, not 
influenced by extraneous or irrelevant 
considerations, and not arbitrarily >r 
illegally, the courts cannot interfere; 
but they have power to prevent tre 
intentional usurpation or mistaken as- 
suption of a jurisdiction beyond that 
given to the tribunal by law, and also 
the refusal of their true jurisdiction by 
the adoption of extraneous considera- 
tions in arriving at their conclusion or 
deciding a point other than that 
brought before them, in which cases 
the Courts have regarded them as de- 
clining jurisdiction.” 

So if an authority is influenced >y 
irrelevant considerations in discharge 
of its duty, the Court can interfere to 
correct the same, Likew-se, if an au- 
thority which has to discharge a prb- 
jlic duty, while performing such duty, is 
influnenced by irrelevant consideratioas, 
the Court can always interfere to ccr- 
rect the mischief. Arbitrary. and capri- 
cious exercise of power is no exerc-se 
of power in the eye of law. 


7. The gravamen of the charge in 
the present case is that the action of 
the respondents is “not just or equi- 
table and is- based on highly mala fde 
and discriminatory manipulations by 
respondents Nos, 1 and 2”. It has, 
therefore, to be examined as to whe- 
ther on the facts of the case the peti- 
tioners have succeeded in establishing 
the alleged mala fide or discriminatcry 
action by the respondents to the detri- 
ment of the petitioners, The respon- 
dents submitted ‘two weighty groumds 
for explaining their conduct. In he 
first place, it was stated in the counter 
affidavit that the petitioners used 
Grade I Steam Coal whereas the other 
Glass Units to which they had referred 
in the writ petition used higher grade, 


their programme 


„for selected A grade 


-As such the 
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Selected Grade of Steam Coal. In the 
rejoinder affidavit this contention was 
controverted but the petitioners have 
failed to place sufficient material be- 
fore us on the basis of which it may 
be possible for us to hold that the 
quality of coal -used by them was , the 
same as used by the other five Glass 
Units mentioned in the writ petition. 
There. is, therefore, no reason to dis- 
card the respondents’ factual plea that 
the two grades of coal were of differ- 
ent types and their availability also 
differed from each other. We are also 
inclined to accept the second hurdle 
which according to the respondents 
stood in the way of the petitioners. 
The defence of the respondents was 
that glass factories while submitting 
had to indicate the 
class of coal-required by their factories 
or Grade T. 
These programmes were.then submitted 
to the Railways with the proper con- 
sent of the Coal India Limited. The 
Coal India Limited hada Technical 
Committee which regulated the supply 
of selected grade coal to the glass fac- 
tories, It was stated in the counter- 
affidavit that there were certain glass 
factories of Firozabad which were certi- 
fied by the Technical Committee of the 
Coal India ` Limitted as factories to 
which the Coal India Limited permitted 
programming for Selected A-Grade 
coal. When programmes for selected 
A-Grade coal on account of those certi- 
fied consumers were received, such pro- 
grammes were sanctioned for allot- 
ment of wagons by the Railway. Un- 
like the other glass factories the peti- 
tioners’ factory had not yet been certi- 
fied by the Technical Committee of 
Coal India Limited, permitting pro- 
gramming for selected A-Grade coal. 
petitioners had submitted 
their programmes for Grade I’ Steam 
Coal which alone had been sanctioned. 
Moreover, the allotment of wagons 
against sanctioned programmes were 
made as -per day-to-day offers of dif- 
ferent grades and class of coals made 
by the Coal India Limited and accord- 
ing to the availability of rail trans- 
port, The petitioners were sanctioned 
Grade I coal by the Coal India Limited 
and the Technical Committee did not 
certify the petitioners glass factory for 
supply of selected A Grade coal, That 
explains why it was not possible for the 
respondents -to allot coal wagons to 
glass factories having permission for 
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` Grade.1 Steam Coal only, including the- 
petitioners, > : - 


8. Thus, it appears to us that the 
respondents discharge their duties in 
the matter of allotment of wagons bona 
fide and their action had naturally to 
be founded on predominantly policy 
considerat:ons which comprehended 
within their ambit many _ imponderables 
and practical exigencies of the situa- 
tion. The petitioners have not succeec- 
ed in esteblishing that the respondents 
practised discrimination against them 
or betrayed partiality to the other 


Glass Units -whose names were men- . 


`. Avinash.Glass Works v. Diréctor,:.Rly; Board - 
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tioned in.the writ. petition asthe ob- > 
jects of such alleged preference. 
facts we. are not satisfied that the peti- 
tioners and the other Glass Units com- 
plained of were placed in identical posi- 
tions. So thə petitioners have failed to 
make out any case for the grant of a 
writ of mandamus against the respon- 
dents, ; 


9. In the result this writ petition 
fails and. is dismissed with costs. 


Petition dismissed, 
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Rent and Eviction Act (3 of 1947), S. 7 ©) 
— See Houses and Rents Hyderabad 
Houses (Rent, Eviction and Lease) Control 
Act (1954), S. 3 (3) (Jun) 181 (FE) 


Hyderabad Houses (Rent, Eviction 
Lease) Control Act (20 of 1954) 
See under Houses and Rents. : 

Hyderabad Municipal Corporation Act (2 cf 
1956) 

See under Municipalities, 

Income-tax Act (43 of 1961), Ss. 2 (23) and 

(31), 4, 256 — Partnership Act (1932), S. 4 

— Partnership firm is a separate legal cr 

juristic personality — Partners constituting 

two distinct firms for different businesses — 
No interlacing or intermixing between two 
firms — Held that the two firms were sepe- 
tate assessable entities. 1976 Tax LR ® 
(Andh Pra), Overruled (May) 158 (FE) 
——S. 4 — See Ibid, S. 2 (23) and (31) 
; (May) 158 (FE) 
~——S. 256 — See Ibid, S. 2 (23) and (31) 
(May) 158 (FE) 
Interpretation of Statutes — Debt Laws 
Qun) 191 © 
~—Definitional clause (Jun) 191 3 
-~—Mandatory or Directory Statute — Se 
Co-operative Societies — A. P. Co-operative 


and 


Interpretation of Statutes (contd.) 
Societies Rules (1964), R. 22 2) ® (iv) 
(Nov) 289 


——Retrospectivity of enactment — Rule of 
construction as to (Oct) 267 D 
-~——Words — See Tenancy Laws — A. P. 
(Andhra Area) Tenancy Act (1956), S. 13 (a) 


(Feb) 38 
Land Acquisition Act (1 of 1894), Ss. 3 (c), 
4,6 — Territorial jurisdiction —- Notifica- 
tion in respect of certain land —,. Subse- 


quently lands forming part of another dis- 
trict — Effect (Sep) 246 E 
——S. 4 — See also 
{1) Ibid, S. 3 (c) (Sep) 246 E 
(2) Constitution of India, Art. 25 
(Jul) 205 A ' 
(3) Constitution of India, Art. 226 
(Jul) 205 B 
—Ss, 4, 6, 48 and 55 — General Clauses 
Act (1897), S. 21 °— Withdrawal from acqui- 
sition — It must be by means of Notifica- 
tion in Gazette (Sep) 246 A 
——S. 4 — Publication of Notification in 
Gazette — Substance of Notification. not 


published in locality immediately, due to 
strike of N. G. O. S. — Proceedings are 
not illegal (Sep) 246 C 


-——Ss. 4 and 6 — -Acquisition for public 
purpose Order whether mala fide 
Determination (Sep) 246 D 
——S. 4 (1) — See also Ibid, S. 23 (1), 
Cl. First (A. P.) : Qun) 165 A 
——S. 4 (1) (as amended by A. P. Amend- 
ment Act 22 of 1976) A. P, | General 
Clauses Act (1 of 1891), S. 3 (6) and (8) — 
Notification under S. 4 (1) of Land Acqui- 
sition Act — Powers to issue (Mar) 68 


——S. 4 (1) — Nature of provisions — 
Mandatory — Dispensing with enquiry 
under Sec. 5-A — Could not change the 
nature of S. 4 (1) (Mar) 85 
—S. 5-A — See Constitution of India, 
Art. 226 ` (Jul) 205 B 
—S. 6 — See 

(1) Ibid, S. 3 (c) (Sep) 246 E 


(2) Ibid, S. 4 (Sep) 246 A, C, P 
——Ss. 18 and 31 (2) — Application under 
S. 18 — Maintainability — Acceptance ot 
compensation “under protest” essential - 
Protest ought to be registered while receiv- 
ing very first instalment (Apr) 115 
——S. 23 (1), Cl.- First (A. P.) — Acquisition 
after 20-6-1964 of land within ceiling limit 
and under personal cultivation —- Substitut- 


ed Cl. First if ultra vires of Art. 31-A — 
Notification u/s. 4 (1) if valid (Jun) 165 A 
—S. 23 (1), CL First — Substituted, 


Cl. First to S. 23 (1) not violative of Art. 14 


. (Jun) 165 B 
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Land Acquisition Act (contd.) 


——S. 31 (2) — See Ibid, S, 18 (Apr) 115 
——S. 48 — See Ibid, S.4 (Sep) 246 A 
——S. 55 — See Ibid, S. 4 (Sep) 246 A 


Limitation Act (36 of 1963), S. 12 (3) — 
Computation of the period of limitation in 
preferring appeal — It has to be computed 
on the basis of the copies of judgment ard 
decree accompanying memorandum of az 
peal. (1976) 1 APLJ 283, Held not good 
law in view of AIR 1968 SC 960 (Mar) 66 
-—S. 14 — See also Civil P. C. (1908), O. 7, 
R. 6 (Feb) 41 C 
——S. 14 — Good faith — High Couris 
interpreting differently exclusionary clauses 
-— Plaintiff acting on basis of one of the 
interpretations does not establish bad faith. 
Judgment D/- 29-12-1976 in A. S. No. 4 of 
1975 (Andh Pra), Reversed (Feb) 41 B 
——Art. 55 — Starting point of limitation 
— Suit for specific performance of agree 
ment of sale filed not within time from dete 
fixed for performance (1-6-1961) but after 
final disposal of suit (17-7-1968) in favour 
of vendor — Held suit was barred by time. 
AIR 1920 Mad 1 (FB), Held no longer good 
law in view of AIR 1945 PC 5; AIR 1963 
Mad 24 and (1887-88) 15 Ind App 211 (PO), 
Held not good law in, view of AIR 1959 SC 


198 (Jan) 32 
—Art. 98 — See Civil P. C. (1908), O. 21, 
R. 63 (Jan) 14 
Maxims — Ubi jus ibi remedium — Ubi 
remedium ubi jus — Connotation of 

(May) 154 B 


Mineral Concession Rules (1960), Rr. 24 (1) 
and 54, Explanation — Application for 
grant of mining lease — Deemed refusal 
under R. 54 — Effect of Explanation 


(May) 147 

~—R. 54, Explanation — See Ibid, R. 2411) 
i (May) 147 

Motor Vehicles Act (4 of 1939), Ss. 2 (19), 


110-B '— ‘Owner’ within the meaning of Sec- 
tion 2 (19) — Held, under the circumstances 
the transferor and not the transferee was 
the owner of the vehicle and hence the trans- 
feror and the insurance company were liable 
to pay compensation (May) 143 
Ss. 68, 68-D and 68-F (1-A) — Route 





covered by inter-State agreement — T. N. 
Permit — Route notified under S. 68-D but 
not yet approved under Sec: 68 — Exemp- 


tion from tax available even without coun- 
tersignature by A. P. authority (Jul) 197 
~——S. 68-D — See Ibid, S. 68 (Jul) 197 
—S. 68-F (1-A) — See Ibid, S. 68 

(Jul) 197 


—Ss, 96 (2), 110-C (2-A) — Claim for 
eompensation — Defences open to Insurazce 


Motor Vehicles Act (contd.) 
Company are restricted to those specified in 


Sec. 96 (2). (1972) 1 APLI 47, Not foll. 
(Oct) 279 
——Ss. 110-A and 110-B — Collision be- 


tween two motor vehicles —- Drivers of both 
vehicles guilty of rash and negligent acts — 


Claim by one party for damages against 
other is maintainable (Dec) 312 
——S. 110-B — See 
(1) Ibid, S. 2 (19) (May) 143 
(2) Ibid, S. 110-A (Dec) 312 


——S. 110-C (2-A) — See Ibid, S. 96 (2) 
(Oct) 279 
——S. 110-E — A. P. Motor Vehicles Rules 
(1964), R. 530-A — Validity of R. 530-A — 
Difference in provisions of S. 110-E and 
R. 530-A — Could not invalidate R. 530-A 
(Feb) 34 
MUNICIPALITIES 


—Andhra Pradesh Monicipalities Act (6 of 
1965), S. 3 (7) — See Andh. Pra. Municipali- 


ties and Gram Panchayats (Amendment) 
Act (1979), S. 2 (Nov) 293 
—Sch. HI — See Specific Relief Act 
(1963), S. 37 (Mar) 69 A 


—Hyderabad Municipal Corporation Act 
(2 of 1956), Ss. 124 to 129 — See Constitu- 
tion of India, Art, 226 (Aug) 236 
—Ss. 675 to 679 — See Constitution of 
India, Art. 226 (Aug) 236 


—Hyderabad Municipal Corporation (Build- 
ing) Bye-laws (1972), B. L. Nos. 26, 27, 28 
— Applicability — Bye-laws apply to ground 
floor level only (Jan) 25 





PANCHAYATS 


~—Andh. Pra. Gram Panchayats Act (2 of 
1964), S. 25 (2) and (3) — See Ibid, S. 232 

f (May) 154 A 
——Ss. 232 and 25 (2) and (3) (as amended 
by Act 46 of 1976) — Sarpanch disputing 
his cessation of office — His right of revi- 


sion under S$, 232 to Government is not 
lost after enactment of S. 25 (3) 

(May) 154 A 
Partnership Act (9 of 1932), S.4 — See 


Income-tax Act (1961), S. 2 (23) and (31) 
(May) 158 (FB) 
Penal Code (45 of 1860), S. 1 — See Con- 
stitution of India, Art. 1 (Sep) 243 A 
——S. 18 — See Constitution of India, 
Art. 1 (Sep} 243 A 
——S§. 120-B — See Criminal P. C. (1974), 
S. 196 (2) (Aug) 219 D (FB) 
——S. 201 — See Criminal P. C. (1974), 
S. 196 (2) (Aug) 219 D (FB) 
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Precedents — Decision given per. incurian 
— Value of, as precedent (Oct) 267 G 
———Judicial Precedents — Ratio Deciderdi 
— Hypothetical answer given to a hypo- 
thetical question raised — Does not consi- 
tute ratio decidendi (Oct) 267 E 
Public Premises (Eviction of Unauthorised 
Occupants) Act (40 of 1971), S. 5 — Sze 
Constitution of India, Art. 226 ` 
í (Apr) 100 A 
Railways Act (9 of 1890), Ss. 73 and 77-C 
~— Consignment of S. W. Pipes at railway 
risk rate — Forwarding note mentioning 
aon-compliance of packing rules — Effect 
Í (Mar) 78 
——S. 77-B — Case of misdelivery — Liabi- 
tty of Railway — Extent of (Feb) 47 
~——S, 77-C — See Ibid, S. 73 (Mar) 78 
Registration Act (16 of 1908), S. 17 — Se 
(1) Civil P. C. (1908), O. 41, R.5 -~ 
{Nov) 230 
(2) T. P. Act (1882), S. 122 (May) 139A 
~S. 49 — See Civil P. C. (1908), O. £41, 
R, 5 ; (Nov) 230 


Representation of the People Act (43 of 
1951), S. 80 — See Constitution of Inda, 
Art. 226 (Oct) 276 
~S. 112 (3) — Civil P. C. (1908), O. 3, 
Rr. 1 and 4 — Andhra Pradesh High Court 
(Original Side) Rules, O. 29, R. 1 — Sub- 
stitution of election petitioner within limita- 
ton — Compliance with the provisions of 
S. 112 and O. 3, Rr. 1, 4 end O. 29, R. 1 
of High Court Rules is mandatory 

(Feb) 52 
Roles for admission to Post-Graducte 
Courses in Medical College of Andhra Pra- 
desh contained in G. O. Ms. 624 M & H, 
D/- 26-9-1979, R. 5 (b) — Validity — Not 
illegal i 
Specific Relief Act (47 of 1963), S. 36 — 
Injunction — Issue of (Mar) 69 B 
-———Ss. 37 and 39 — Easements Act (1882), 
S. 18 — Violation of building plan sancticn- 
ed by. Municipality by fixing windows instead 
of ventilators in wall abutting neighbouz’s 
site — If actionable per se ` (Mar) 69 A 
——S. 39 — See Ibid, S. 37 (Mar) 69 A 
-—S. 41 (b) — See Civil P. C. (1908), Sec- 
tion 151 (Dec) 15 
TENANCY LAWS 
Andhra Pradesh (Andhra Area Inams 
Abolition and Conversion into Ryotwari) 
Act (37 of 1956), Ss. 4, 7, 8, 11, 12 — Cen- 
version -of inam tenure into ryotwari tenure 
— Takes place from date of grant of ryot- 
wari patta and not from date of commence- 
ment of the Act (Apr) 118 (FB) 

1980 Andh. Pra. Indexes/1 (2) (4 pages) 


(Apr) 104 E (FB) - 


- Presumption — 


Tenancy Laws (contd) a a 

—Andhra Pradesh (Andhra Area) Tenancy 
Act (18 of 1956), S. 13 (a) — Termination 
of tenancy on ground of non-payment of 
rent — Words “such stipulation” — Inter- 
pretation f (Feb) 38, 
—Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act (1 of 1973), 
8.3 (1) — A. P. (Telangana Area) Tenancy 
and Agricultural Lands Act (21 of 1950), 
Ss. 47 and 50-B — Contract of sale follow- 
ed by possession to transferee — Permis- 
sion under S. 47 or validation under S. 50-B 


not obtained — Effect (Mar) 89 
——S. 3(1)(v}—See Ibid, S.8 (May) 139B 


-——S, 3 (v) (ii) — Wet land — Unauthoris- 
ed use of water — Would not make land 
‘wet land’. (1977) 1 APLI 127, Overruled 
(Mar) 73 
-——S. 3 (d) — Double crop wet land — 
Draft Rules for Irrigation of Lands in the 
Godawari Western, Eastern and Central 
Deltas (16th July, 1962), R. 6 (2) — Irriga- 
tion of land included in parts 1 (b) and I 
of Sch. A, in Schedule B or Schedule C — 
Taking water from authorised source — 
Power of District Collector — District Col- 
lector is empowered to prohibit the use of 
water from authorised source to lands cover- 
ed by Sch. B and Part II of Schedule C 
` (JuD 202 A 
—S. 3 (d — Double crop wet land — 
Rule 6 (4) — Non-supply of water from au- 
thorised source ` (Jul) 202 B 
—s. 3 (4d) — Double. crop wet land — 
If no duffassal crop was raised in any four 
fasli years within the six fasli years 1378 to 
1383 faslis, in Items 1 to 14, on account of 
want of supply.of water in the Government 
source of irrigation they cannot be treated 
as double crop wet lands (Jul) 202 C 


—S. 3 (d — Double crop wet land — 
Land included in Sch. B or Part II of Sch- 
edule C appended to draft rules — Not ir- 
tigated by water from authorised source —- 
Held classified in single 
crop wet land. AIR 1977 NOC 359, Over- 
ruled Gul) 202 D 


- —Ss. 8 and 3 (1) (v) — Determination of 


holdings — Land transferred to daughters 
as provision of their marriage — Such land 
not ‘liable to be included in the holding of 
father — Expression “held by a person” in 
S. 3 (i) — Means actual possession. Case 
law discussed (May) 139 B 
——~S, 22 — A. P. Land Reforms (Ceiling 
on Agricultural Holdings) Rules (1974), R. 16 
— Whether--repugnant to S. 22 (Quaere) 
es (May) 149 B 
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Tenancy Laws (contd.) i 

Angh. Pra. Laud Reforms (Ceiling on 
Agricultural Holdings) Rules (1974), R. 16 
— See Tenancy Laws — A. P. Land Re 
forms (Ceiling on Agricultural Holdings) 
Act (1973), S. 22 (May) 149 B 


—Andh, Pra. (Telangana Area) ‘Tenancy 
, and Agricultural Lands Act (21 of 1950), 
§. 47 — See Tenancy’ Laws — A. P. Land 
Reforms (Ceiling on Agricultural Holdings) 
Act (1973), S. 3 (1) (Mar) 89 
~-—S. 50-B — See Tenancy Laws — A. P. 
Land Reforms (Ceiling on Agricultural 
Holdings) Act (1973), S. 3 (1) (Mar) 89 


Transfer of Property Act (4 of 1882), S. 4 
~~ See Civil P. C. (1908), O. 41, R. 5 
(Nov) 293 
---~—Ss. 52, 94 and 68 — Lis pendens does 
not apply to successive mortgages created 
prior to any suit in a Civil Court or ir 
matters arising for enforcement of the rights 
under such mortgages (Dec) 305 A 
==-—S. 53-A — See Tenancy Laws — A. P. 
Land Reforms (Ceiling on Agricultura! 
Holdings) Act (1973), S. 3 (1) (Mar) 83 
-—S, 59 — See Civil P. C. (1908), O. 41, 
R. 5 (Nov) 299 


Transfer of Property Act (contd.) 
S. 68 — See also Ibid, S. 52 : 
(Dec) 305 A 
——Ss. 68 and 94 — Adjusting equities 
among the auction purchasers of the mort- 
gagor’s right to equity of redemption 


(Dec) 305 B 

——S, 94 — See 
(1) Ibid, S. 52 (Dec) 305 A 
(2) Ibid, S. 68 (Dec) 305 B 


--—-S, 122 — Transfer of land made in 
favour of daughters or sister as marriage 
provision — Not a gift within S. 122 — 
Non-registration of transfer — Would not 
affect validity of transfer. 1977 APLJ (HC) 
132; C. R. P. No. 2177 of 1977, Dj-. 9-3- 
1978 (Andh Pra) and AIR 1968 Andh Pra 
291, Overruled (May) 139 A 


Uttar Pradesh (Temporary) Control of Rent 
and Eviction Act (3 of 1947) 
See under Houses and Rents. 
Wakf Act (29 of 1954), S. 3 (1) — ‘Wak?’ 
— What amounts to (Jul) 199 
Wealth-tax Act (27 of 1957), S. 17 (1) (a) (b) 
-- Assessment re-opened under S. 17 (1) (a) 
— Power of Wealth-tax Officer to consider 
items falling under S. 17 (1) (b). (1973) 91 
STR 116 (Mad) and (1977) 107 ITR 760 
(Bom), Dissented from (Feb) 52 (FB) 


LIST OF CASES OVERRULED, REY ERSED AND DISSENTED FROM ETC. i 
IN A. I. R. 198) ANDHRA PRADESH 
Diss.: Dissented from in; Over.: Overruled in; Revers.: Reversed in 


AIR 1958 Andh Pra 107 (Pt. B) — Diss, 
AIR 1980 All 369 A (Nov). 

AJR 1960 Andh Pra 305 — Over. AIR 
1986 SC 157 (Jan). 

AIR 1968 Andh Pra 291 — Over. AIR 


1980 Andh Pra 139 A (May). 

1969 (2) APLI 66 — Held no longer good 
` law in view of AIR 1974 SC 1924. 
AIR 1980 Andh Pra 181 (FB) (Jun). 
1971 Cri LJ 1591 (Andh Pra) — Over. AIR 

19390 SC 791 (Jun). 
41972) 1 APLJ 47 — Not F. AIR 1980 
Andh Pra 279 (Oct). 3 


- 41973) 90 ITR 47 (Andh Pra) —. Revers. 
AIR 1980 SC 775 B (Jun). 
1973 Tax LR 463 (Andh Pra) — Over. 


AIR 1980 NOC 113 (Andh Pra) (FB) 
(Aug). 

AIR 1974 Andh Pra 1 (FB) (Pt. CQ — Diss. 
AIR 1980 Guj 51 ŒB} (Apr). 
ILR (1975) Andh Pra 242 — Diss. 

1980 Punj 306 A (Nov). 
(1976) Tax LR 68 (Andh Pra) — Over. AIR 
1980 Andh Pra 158 (FB) (May). 


m nid 


AIR 


1976 Andh LT 317 — Over. 
1510 A (Oct). 

(1976) 1 APLJ 283 — Held not good law in 
view of AIR 1968 SC 960. AIR 1980 
Andh Pra 66 (Mar). 

AIR 1977 NOC 359 (AP) (Pt. C) — Over. 
AIR 1980 Andh Pra 202 D (Jul). 

1977 Cri LI NOC 258 (Pt. B) — Over. 
1980 Andh Pra 219 B (RB) (Aug). 


AIR 1980 SC 


AIR 


(1977) APLI (HC) 132 — Over. AIR 1980 
Andh Pra 139 A (May). ' 
(1977) 1 APLJ 127 — Over. AIR 1980 


Andh Pra 73 (Mar). 

(1978) 1 APLJ (SN) 27 (DB) — Over. AIR 
1980 Andh Pra 132 (FB) (May). 

(1978) 67 ITR 428 (Andh Pra) -~ Over. 
AIR 1980 NOC 84 B (Andh Pra) (FB) 
(Jun). 

AIR 1979 Andh Pra 223 — Over. 
1980 Andh Pra 104 A (FB) (Apr). 

(1979) 2 An WR 122 — Revers. AIR 1980 
Andh Pra 98 A (Apr). 

(1980) 1 APLY (HC) 264 — 
1980 SC 1730 (Noy). 


AIR 


Revers. AIR 
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CORRIGENDUM 


AIR 1980 Andh Pra 243, Pt. ‘A’ (Sept, Part) 


J. At page 243, Col. 2, in Index Note cf Head Note: 
G) In Line 6, read “Penal Code” for “Cri. P, C.” 
(ii) In Line 8, read “(Ibid S. 1)” for “(Criminal P. C. (1974) S. i)”. 


2. In Brief Note, reference to Criminal Procedure Code or Cri. P.C. may be read’ 
as reference to Penal Code. 
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The State Bank of Hyderabad, 
Secunderabad Branch, Appellant v. 
Susheela and others, Respondents. 


Second Appeal No, 648 of 1975, D/- 
24-4-1979,* 
(A) Civil P. C. (1908), O. 21, R. 63 


(Prior to its omission by Central Act 
104 of 1976) — “May institute a suit” 
-— Endorsement in claim petition. that 
it be closed as the suit was filed — 
Claimant’s suit for declaration — Held, 
maintainable. 


Even if any order  negativing the 
claims of the claimant is expressly 
not passed, but has the force of giv- 
ing a decision against the claimant, it 
should be deemed that the order is 
an adverse order against the claimant. 
On the other hand, if it has no force 
of giving a decision against the claim- 
ant it cannot be treated as an ad- 
verse order. Thus when an’ owner seeks 
permission of the Court to withdraw 
his claim petition and the Court grants 
permission to withdraw the petition 
and passes an order as “withdrawn 
and dismissed”, such an order is not 
at all adverse, since the Court ac- 
quiesces in the course and permits the 
owner to withdraw. (Para 12) 


*(Decided by Full Bench on order of 
reference made by Chinnappa Reddy 
and Punnayya, JJ.) 


IW/K.W/F284/79/SSG 
1980 Andh, Pra./1 I G—1t 


r 


Whether a particular order passed in 
the claim petition is an adverse order 
or not depends upon the facts and 
circumstances of each case. It is there- 
fore, incumbent on the part of the 
Court to examine the order and the 
relevant circumstances under which it 
was passed, for determining whether 
an order passed on the claim petition 
is an adverse order or not. (1908) ILR 
35 Cal 990, AIR 1918 Mad 126 and 
AIR 1926 Pat 259, Foll, 

(Paras 17, 22) 


Where a bank in a claim petition for 
raising the attachment of sale proceeds 
endorsed that it be closed as the suit 
was filed, andthe executing Court passed 
order “closed as per endorsement”, 
under the facts and circumstances of 
the case it was held that the Court’s 
order was not an adverse order and 
the suit filed by the claimant for de- 
claration of title with regard to 
sale proceeds was maintainable. AIR 
1942 Mad 41 (FB) Explained. Case Law 
discussed. (Para 23) 

(B) Contract Act (1872), Ss. 180, 176 
— Suit by Pawnee Bank (secured 
creditor) with regard to title over sale 


proceeds deposited in Court — Bank 
was entitled to satisfaction of its debt 
— Other creditors were entitled 


to the surplus money only after satis- 
faction of Bank’s dues — AIR 1971 SC 


1210, Rel. on. (Para 32) 
Cases Referred: Chronological Paras 
AIR 1971 SC 1210 31 
AIR 1969 Mad 166 1, 27, 28 
AIR 1955 Mad 446 4, 6 
AIR 1950 Mad 19 1, 24, 25, 26, 27 
ATR 1949 Mad 586 (FB) 1, 26, 

27, 28 
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AIR 1942 Mad 41 (FB) 4, 5, 6, 

14, 28 
AIR 1937 Mad 582 a, 24, 26, 27 
AIR 1926 Pat 259 -182 
AIR 1925 Mad 265 15 
AIR 1919 Mad 738 (FB) 8 
AIR 1918 Mad 126 18, 20 
(1908) ILR 35 Cal 990 18, 20, 21 


(1888) ILR 15 Cal 521 (PC) 16 


C. Poorniah, for Appellant G. V. L. 
N. V. Prasada Rao, and Court-guar- 
dian, for Respondents Nos. 4 to 8. 


PUNNAYYA, J.:— This appeal came 
before Ramchandra Rao, J. for hearing. 
Before him, Shri C. Poorniah, the 
learned counsel for the appellant-Bank 
contended that it is not necessary for 
the plaintiff-Appellant to file a suit 
under Order 21, Rule 63, C. P. C. as 
by the date of the withdrawal of the 
claim petition filed under Order 21, 
Rule 58 the plaintiff had already filed 
a regular suit with regard to the 
declaration of its title. In support of 
his contention, the learned counsel for 
the appellant relied upon the deci- 
sions reported in K. Palaniappa Chet- 
tiar v. Ramswami  Servai AIR 1937 
Mad 582 and P. Umanath Bhandary v. 
Pedru Souza, AIR 1950 Mad 19. He 
also brought to the notice of the 
learned Judge a decision of the. Divi- 
sion Bench of the Madras High Court in 
Sivaraman v. P. M. Shanmugasundara 
Mudaliar AIR 1969 Mad 166 in which 
it was observed that the earlier deci- 
sions in Palaniappa Chettiar v. Rama- 
swamy Servai AIR 1937 Mad 582 and 
P. Umanath Bhandary v. Pedru Souza 
AIR 1950. Mad 19 must be deemed to 
have been overruled in view of the 
Full Bench decision of the Madras 
High Court in Seethamma v. Kota- 
reddi, AIR 1949 Mad 586 (FB). 


Ramchandra Rao J. felt that a ques- 
tion of law of considerable importance 
wasinvolved and that itshould bede- 
cided bya Division Bench and accord- 
ingly he made a reference for the same. 
The appeal thus came before a Division 
Bench consisting of Chinnappa Reddy, 
J. (as he then was) and one of us 
(Punnayya J.) One of the contentions 
that was raised by Shri Peorniah in 
the Second Appeal is that it was not 
necessary for the plaintiff to file a 
suit under Order 21 Rule 63 as it had 


already, i. e even before the dis- 
missal of the claim petition “as not 
pressed” filed a suit to declare jis 


- title. Mr, Poorniah’s contention was 


ALR. 


supported by the decisions of the two 
single Judges of the Madras High Court 
in K. M. M. Pallaniappa Chettiar v. 
Ramaswamy Servai AIR 1937 Mad 582 
and P. Umanath Bhandary v. Pedru 
Souza AIR 1950 Mad 19. However in 
Sivaram’s case AIR 1969 Mad 166 it 
was pointed out that these two deci- 
sions must be deemed to be bad law 
in view of the Full Bench decision in 
Seethamma v. Kotareddi AIR 1949 Mad 
586 (FB). The decisions of the two 
learned single Judges were not expres- 
ly overruled by the Full Bench. They 
were not even considered by the Full 
Bench. Having regard to the impor- 
tance of the question, the Division 
Bench considered it desirable that this 
case should be heard by a Full Bench 
and the Honourable Chief Justice was, 
therefore addressed for the same. The 
reference has thus come before us. ` 


2. Before we answer the reference 
it is necessary for us to state the rele- 
vant facts leading to the Second Ap- 
peal. The appellant-Bank granted a 
loan upto a limit of Rs. 7,500/- to the 
defendant Y. Narasayya on the hypo- 
thecation of the goods in his shop 
bearing No. 7-2-871 Subhash Road, 
Secunderabad after obtaining an agree- 
ment Ex. A-i, dated 8-5-1959, from 
him. The plaintiff came to know by 
about 20-3-1961 that the defendant was 
not conducting his business satisfac- 
tority and hence it called upon the de- 
fendant Narsayya _ by a letter the 
original of Ex. A-2 dated 21-2-1961 
(sic) to pay the amount due on the 
cash credit or give pledge under 
Bank’s lock and key of the stock of 
cotton goods already hypothecated to 
the Bank. The defendant Narsayya 
gave a reply under Ex. A-3 agreeing 
to give pledge of the goods to the 
plaintiff and executed a pledge agree- 
ment, Ex. A-4. In pursuance of Exs. 
A-3 and A-4, the goods were shifted 
to the plaintiff's godown bearing 
Municipal No. 1920 situated at Pawn 
Bazaar, Secunderabad. 


Later, defendants 10 to 12 who were 
the creditors of Narasayya filed three 
Small Cause suits Nos. 217, 218, 
219 of 1961: in the Court of the First 
Judge., City Small Causes, Hyderabad 
and obtained attachment of goods be- 
fore Judgment under the orders of 
the said Judge as if the goods stocked 
therein belonged to Narasayya free of 
encumbrances, The plaintiff filed three 


l 
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petitions I. A. Nos. 68, 69 and 70 of 
1961 in Small -Cause Suits Nos, 217, 
218 and 219 of 1961 respectively re- 
questing for raising attachment; 9th 
defendant filed a suit O. S. No. 52/1961 
in the Court of the Assistant Judge, 
City Civil Court, Secunderabad, against 
late Narasayya. In the meanwhile 
some other creditors of Narsayya filed 
application I. P. No. 3/1961 before the 
Chief Judge, City Civil Court, 
Secunderabad seeking to adjudge Nar- 
sayya as insolvent. 


The Court appointed interim receiver 
in the ‘said proceedings. The interim 
receiver obtained possession of the 
goods that were pledged under Ex. A-4 
to the plaintiff by late Narasayya. The 
interim receiver, in order to avoid the 
goods being eaten away by white ants, 
obtained permission from the Insol- 
vency Court for the sale of goods. The 
Court granted permission and hence 
the interim Receiver sold the goods 
for Rs. 4,000/- and deposited the sale 
proceeds in the insolvency court, As 
by the date of the hear:ng of the peti- 
tions Exs. A-5 to A-7 the insolvency 
proceedings came into operation the 
petitions Exs. A-5 toA-7 were not heard 
but were closed. During the pendency 
of I. P. No, 3/1961  Narasayya died, 
and consequently the ‘insolvency peti- 
tion was dismissed sirce not pressed. 
Defendants 10 to 12 obtained decrees 


in Small Causes, Suits 217, 218, and 
219 of 1961 and filed E. Ps. 85 to 87 
of 1963 and obtained attachment of 


amount representing the sale proceeds 
of the said cotton goods. 9th defen- 
dant also obtained a decree in his suit 
QO. S. No. 52/1961 and filed E P. 
No. 20/1963 and also obtained attach- 
ment of the same sale proceeds by an 
order of the Court, 


The plaintiff-Bank filed E. As. 84 to 
86 of 1963 in E. Ps. 85 to 87 of 1963 
in Small Cause Suits 217, 218 and 219 
of 1961 before the Chief Judge, Small 
Cause, Hyderabad and also E. A. 
No. 105/1963 in E. F. No. 20/1963 in 
O. S. No. 52/1961 on the file of the 
Assistant Judge, City Civil Court, 
Secunderabad, praying for raising the 
attachment in each of these E. Ps. on 
the ground that the attachment order 
in each of thesé cases is not valid 
since the sale proceeds related to the 
goods pledged by late Narasayya in 
favour of the plaintiff for valuable 
consideration and the plaintiff is bona 
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fide pawnee of the said goods and was 
in possession of the same even before 
the date of attachment. 


While E. As. 84 to 86 of 1963 and 


E. A. No. 105/1963 were pending, the 
plaintiff filed Tr. C. M. P. No. 10064/ 
1963 in the High Court praying for 


transfer of E. As. 84 to 86 of 1963 in 
E. Ps. 85 to 87/1963 in Small Cause 
Suits 217, 218 and 219/1961 from the 
file of the Chief Judge, Small Causes, 
Hyderabad, to the file of the Ist Assis- 
tant Judge, City Civil Court, Secun- 
derabad, to be heard and disposed of 
ralong with E. A No. 105/1963 in E .P. 
No. 20/1963 in O S. No. 52/1961 on the 
file of the Ist Assistant Judge, City 
Civil Court, Secunderabad, for avoid- 
ing . conflict of decisions. But the 9th 
defendant filed C. M. P. Nos. 10858, 
10854 and 10865 of 1963 in Tr. C.M.P. 
10064 of 1963 in the High Court re- 
questing to vacate the interim stay 
granted previously in the stay peti- 
tions. The High Court vacated the stay 
and permitted the 9th defendant to 
withdraw the amount after furnishing 
security to the satisfaction of the Ist 
Assistant Judge, City Civil Court, 
Secunderabad. i 


Ultimately the High Court passed 
orders transferring the E. As 84 to 86 of 
1963 from the file of the Chief Judge, 
Small Causes Court to the file of the 
ist Assistant Judge, City Civil Court, 
Secunderabad, for disposal along with 
E. A. No. 105/1963. Since the 9th de- 


fendant withdrew an amount of Ru- 
pees 2565-95 which is the decretal 
amount from out of Rs. 4,000/- in 


pursuance of the orders of the High 
Court, the plaintiff filed suit O. S. No. 
290/1963 on 9-12-1963 for declaration 
that the plaintiff is entitled to sale 
proceeds of the pledged goods viz., 
Rs. 4,000/- deposited in the insolvency 


.court to the credit of I. P, No. 3/1961 


and for a decree against defendants 1 
to 8, legal representatives of Nara- 
sayya for the said amount and for an 
order of injunction against defendants 
10 to 12 restraining them from pro- 
ceeding with the execution of the de- 
crees in Small Causes Suits 217 to 219 
of 1961 and from withdrawing the 
amount already deposited into the 
Court by the Official Receiver and for 
a direction that defendants 9 to 12 
should redeposit the amount into the 
Court if they had already withdrawn 
the same from the Court. 


4 A.P. [Prs. 3-5-A] State Bank of Hyderabad v. Susheela (FB) ALR. 
3. E. A No. 105/1963 was called fore, cannot challenge the validity of 
along with the suit till 16-6-1964, Then sale of the attached. goods by the 


the plaintiff made an endorsement that 
the E. A. may be closed as the suit 
had been filed. The Court passed an 
order that the E. A. was closed as per 
the endorsement. The trial Court in its 
judgment observed that the other 
claim petitions (E. As. 84 to 86 of 
1963) and the orders thereon are net 
filed into the Court. 


3-A. The record does not disclose 
whether the claim petitions E. As 84 
to 86/1963 were closed in view of the 
fact that the suit was filed as in the 
ease of E. A. No. 105/1963. But the 
learned Assistant Judge made it clear 
in para 19 of his judgment that he 
proceeded on the footing that all the 


four petitions filed by the plaintiff 
were dismissed. 
4. The learned Assistant Judge 


finally held that as the claim petitions 
were neither withdrawn with the per- 
mission of the Court without prejudice 
to the plaintiffs right nor were they 
‘not pressed’ with liberty to renew 
the applications or with any conditions 
attached to it the orders closing the 
petitions which virtually amount toa 
dismissal without any reservation 
should be held as adverse to the plain- 
tiff, and as such the plaintiff ought to 
have filed a suit under Order 21, Rule 
63, C. P. C. but not a suit of this 
nature. In support of this conclusion 
the learned Assistant Judge, relied 
upon the decisions in Cannanore Bank 
v. Madhavi, AIR 1942 Mad 41 (FB) and 
Thaher Unnissa v.  Sherfunnisa, AIR 
1955 Mad 446. He, therefore, held 
that the present suit is not maintain- 
able. 


On merits, the learned Assistant 
Judge held that when the Official 
Receiver sold with the permission of 
the Insolvency Court the properties 
which were pledged to the plaintiff 
Bank and when the plaintiff did not 
contend before the Insolvency Court 
that the sale should be subject to the 
plaintiffs rights as a secured -creditor, 
it should be deemed that the plaintiff 
acquiesced to the sale conducted by 
the Official Receiver and the plaintiff 
should, therefore, be deemed to have 
lost its right as a secured creditor and 
the plaintiff would be treated as an 
ordinary creditor along with the 
other creditors and the plaintiff, there- 


Receiver. 


As the property was sold by virtue 
of the order of the Court and the sale 
proceeds were withdrawn by the 9th 
defendant by virtue of the orders of 
the High Court the plaintiff-Bank can- 
not be said to have been deprived of 
the possession of the pledged goods 
wrongfully and as such the plaintiff- 
Bank cannot have the remedy under 
S. 180 of the Contract Act which is 
available only if the Bank’s possession 
was deprived wrongfully and hence 
the attachment obtained by defendants 
9 to 12 against the amount lying with 
the Receiver in I.P.3/1961 is valid and 
the plaintiff has no remedy against 
defendants 9 to 12 even if they have 
withdrawn the amounts and they are 
not liable to refund the amount so 
withdrawn. The learned Assistant 
Judge also held that defendants 1 to 
8 are not personally liable since Nar- 
sayya did not contract the debt for 
legal necessity of the family. He fur- 
ther held that they are also not liable 
as the assets left behind by late Nar- 
sayya were not in the hands of these 
defendants and they are, therefore, not 
liable either personally or otherwise 
and the plaintiff is not entitled to 
have any decree against them. So hold- 


ing, the learned Assistant Judge dis- 
missed the suit, 

4-A. In the appeal, the Additional 
Chief Judge also confirmed these 
findings. 

5. In this second appeal Shri 


Poorniah, the learnel counsel for the 
appellant, contends that the finding 
given by the Courts below that the 
suit is not maintainable is not correct 
since the orders passed in E. As. 105/ 
1963 and 84 to 86/1963 cannot be said 
to be adverse orders and the Courts 
below misconstrued the orders passed 
in the E. As. and have wrongly ap- 
plied the principles laid down in 
Cannanore Bank v. Madhavi, AIR 1942 
Mad 41 (FB), to this case. He also 
contends that the finding of the Courts 
below that the plaintiff has no remedy 
against defendants 9 to 12 and they 
are not liable to refund the amount 
withdrawn by them is not legally cor- 
rect. 

5-A. We would like to answer first 


the question of law which formed the 
basis for reference, 
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6. The order passed by the Court in claim being investigated into on the 
E. A. -No. 195/1963 is as follows: ground that the petition was not pres- 


“Closed as per endorsement”. The en- 
dorsement is to the following effect. 
“As a suit has been filed, the E. A. 
may be closed” — The Courts below 
held that the order passed by the 
Court is an adverse order, In constru- 
ing the orders as adverse order, they 
gain support from the ruling of the 
Full Bench of the Madras High Court 
in Cannanore Bank v. Madhavi, AIR 
1942 Mad 41 (FB) and the single Judge 
of the same Court in Taher Unnissa vo 
Sherfunnisa, AIR 1955 Mad 446. In our 
opinion the Courts below did not pro- 
perly and correctly apply the principle 
enunciated by the Full Bench in 
Cannanore Bank v. Madhavi, AIR 1942 
Mad 41 (FB) to this case. 


7. The question when can an order 
passed by the Court in a claim peti- 
tion filed under O. 21, R. 58 be held 
to be an adverse order within the 
meaning of R. 63 of O. 21 so as to 
necessitate the claimant to file a suit 
for establishing his right which he 
claims in respect of the property in 
dispute became the subjzct-matter of 
several decisions. So much jim- 
portance is attached to the ‘adverse 
order’ because the adverse order pas- 
sed in the claim petition becomes con- 
clusive if no suit is filed under O. 21, 
R. 63 within a period of 12 months 
from the date of such an order. 
Order 21, R. 58 contemplates adjudica- 
tion when a claim is preferred or 
objection is raised against the attach- 
- ment of any property attached in 
execution of the decree an the ground 
that such property is not liable to 
such attachment and the Court should 
investigate into the claim or objection 
and should pass an order. An order if 
passed rejecting the claim or objection 
of the complaint would be declared as 
an adverse order. 


8. Even in a case where the Court 
passed an order dismissing the claim 
petition without investigation into 
claim or objection if in the considered 
Opinion of the Court, the claim or 
objection was designedly or unneces- 
sarily delayed, it is manifest that such 
an order also amounts to an adverse 
order, But the Courts experience some 
amount of difficulty in construing an 
order as adverse or not, when the 
petition was not adjudicated and the 
petition was dismissed without the 


- bidders”, 


sed or withdrawn or closed since the 
petition was not disposed of in any of 
the ways mentioned in O. 21, R. 58 
which provides that the Court shall 
either proceed to investigate the claim 
or objection or dismiss it on the 
ground that it was unnecessarily filed 
too late. Rule 63 mandates that where 
a claim or objection is preferred, the 
party against whom an order is made 
may institute a suit to establish the 
right which he claims to the property 
in dispute, but subject to the result of 
such suit, the order shall be conclusive, 
The Full Bench in Venkatarathnam v. 
Ranganayakamma, AIR 1919 Mad 738 
(FB) considered the question when an 
order would come within the meaning 
of O. 21, R. 63, C. P. C. 


9. In that case a claim was put in 
before the District Munsiff under R. 58 
and the District Munsiff first passed 
an order as follows: — “As this peti- 
tion was filed late, this claim i 
ordered .to be notified to the intending 
a fresh petition was put in 
before him and he passed another 
order as follows: “The allegations of 
the Zamindarini will be notified to the 
bidders with the remark that the 
Zamindarini did not take steps for her 
claim being inquired into during the 
last 10 months.” 


10. Wallis, C. J. who spoke for the 
Bench observed that the general policy 
of these provisions of the Code, as 
explained by the Judicial Committee 
in Sardharilal v. Ambika Prasad, (1888) 
ILR 15 Cal 521, is to secure the speedy 
settlement of questions of title raised 
at execution sales. ‘Section 283 of the 
Codes of 1877 and 1882 only gave a 
right of suit to the party against 
whom an order had been passed 
under Ss. 280, 281 or 282 and did not 
provide for the case where the Court 
under S. 278 refused to investigate the 
claim on the ground that it had been 
designedly or unnecessarily delayed. In 
such cases, S. 283 failed to provide for 
the speedy settlement of the question 
of title raised by the claim. The legis- 
lature would appear to have intended 


to supply this omission when it con- 
ferred in R. 63, O. 21 of the present 


Code the right of the suit in general 
terms “where a claim or an objection 


is preferred” upon “the party against 
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whom an order is made”, instead of 
limiting it, as in S. 283, to cases in 
which an order had been passed under 
Rr. 60, 61 and 62 (Ss. 280, 281 ard 
282 of the old Code). 


Where a claim or 
preferred under R. 58 (formerly Sec- 
tion 278) and the Court rejects it 
under the proviso to that rule on the 
ground that it was designedly or un- 
necessarily delayed, the unsuccessful 
claimant or objector clearly comes 
within the words “the party against 
whom the order is made.” Rule 63 does 
not speak of any party, but of the 
party against whom an order has been 
made and assumes that, where a claim 
or objection is preferred under R. 38 
(S. 278), there must always be a party 
against whom an order is made with- 
in the meaning of the rule. The 
learned Judge further observed, 
Though the order was that the alle- 
gations of the Zamindarini would be 
notified to bidders, we think if 
amounted and was understood te 
amount to a rejection of the claim on 
the ground that it was filed too late.” 


11. Seshagiri Aiyer, J. while agree- 
ing with Wallis, C. J. observed in his 
separate judgment that the language of 
O. 21, R. 63, leaves little room for 
doubt that all orders which negative 
the right set up by the claimant or 
the decree-holder are within the rule. 
When a claim is preferred, the usual 
‘prayer is that the attachment should 


an objection is 


be raised as the property does not 
belong to the judgment-debtor, but 
belongs to the claimant. On the pre- 


sentation of such a petition, if the order 
is not that the property be released 
from attachment, it must be taken to be 
an order against the claimant. The 
practice of notifying claims to intend- 
ing bidders is not warranted by any- 
thing contained in the Code of Civil 
Procedure. The procedure adopted by 
some of the Subordinate Courts of 
notifying objections by claimants at 
the time of the sale without expres- 
sing any decision upon those objec- 
tions should be construed to have the 
force of giving a decision against the 
claimant. His right to raise the attach- 
ment must be deemed to have been 
negativéd when the property was 
ordered to be sold without releasing it 
from attachment, 


12. This decision makes it abun- 
dantly clear that the old Code did not 
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provide for a suit if the Court refuses 
to investigate into a claim on the 
ground that it has been designedly or 
unnecessarily delayed. But this lacuna 
was rectified in the new Code and the 
unsuccessful claimant or the objector 
is given the right to file a suit under 
R. 63 when his claim is rejected under 
the proviso to R. 58 on the ground 
that it was designedly or unnecessarily 
delayed. The decision also clarifies that 
if a claim petition is filed late, and 
the Court without investigating into 
the claim or objection merely notifies 
the claim to the intending bidders, the 
procedure adopted by the Court can be 
construed to have the force of giving 
a decision against the claimant as the 
property was ordered to be sold with- 
out releasing it from attachment. 

Thus it is clear that even if 
order negativing the claims 
claimant is expressly not passed, 
has the force of giving a decision 
against the claimant, it should be 
deemed that the order is an adverse 
order against the claimant. On the 
other hand, if it has no force of giving 
a decision against the claimant, it can- 
not be treated as an adverse order, For 
instance a petitioner seeks permission 
of the Court to withdraw his claim 
petition and the Court grants permis- 
sion to withdraw the petition 
passes an order as “withdrawn 
dismissed.” Such an order is not at all 
adverse, 










to withdraw. 


13. But the position becomes differ- 
ent if the claimant does not press 
his claim petition and gets jit dismissed, 
Where the petitioner or his counsel 
reports that the claim petition is not 
pressed and the Court passes an order 
as ‘not pressed; dismissed”, the order 
is an adverse order since the party 


intends not to prosecute the petition 
and desires the Court to dismiss it 
and the petitioner consents to the 
order of dismissal. 

14. The Full Bench consisting of 
Leach, C. J., Krishnaswamy Ayyangar 
and Nappel, JJ. in Cannanore Bank v, 


Madhavi, AIR 1942 Mad 41 (FB) exa- 
mined whether the orders “withdrawn 
and dismissed” and “not pressed and dis- 
missed” amount to adverse orders. Tha 
learned Judges held that if the peti- 
tioner had asked to be allowed to 
withdraw the petition and the Court 
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had acquiesced in the course, it might 
very well be that the order would not 
be an adverse order within the mean- 
ing of R. 63. But the learned Judges 
did not agree that because a claimant 
says to the Court that he does not 
press the petition and consents to an 
order of dismissal, it is not an adverse 
order. The learned Judges were of the 
view that in such circumstances it 
would clearly be an order against him 
within the meaning of R. 63. 


15. .The learned Judges also consi~ 
dered the observations of Coutts 


Trotter, C. J. in Lakshminarasamma v.: 


Navugotla Pydamma, AIR 1925 Mad 
265 in which Coutts Trotter, C. J. 
stated that he had always been of 


opinion that in the’ case of withdrawal 
of a petition, it was a mistake for the 
Judge to endorse on it “dismissed” and 
it was quite sufficient to record on it 
‘withdrawn.’ 


16. Leach, C. J. speaking for the 
Bench observed that “with great res- 
pect the Code of Civil Procedure does 
not contemplate such an order. It only 
contemplates the allowing or the refu- 
sal of a petition and strictly speaking 
the order should be one of dismissal. 
Where the petitioner informs the Court 
that he wishes to withdraw his peti- 
tion, the Court may allow him to do so 
and by the use of the appropriate 
language in the dismissal order make 
it quite clear that it is not intended 
to be an adverse order.” 


17. From the observations and the 
of law enunciated by the 
above cited Full Bench it is clear that 
whether a particular! order passed in 
the claim petition is an adverse order 
or not depends upon the facts and cir- 
cumstances of each case. It is- there- 
fore, incumbent on the part of the 
Court to examine the order and the 
relevant circumstances under which 


it was passed, for determining whether. 


an order passed on the claim petition 
an adverse order or not. 


18. This view of ours is further 
supported by the rulings in Golam 
Mahomed v. Shibendra Pada Banerjee, 


(1908) ILR 35 Cal 990; Narayana 
Tantri v. Nagappa, AIR 1918 Mad 126 
and Khudi Rai v. Lalo Rai, AIR 1926 


Pat 259. In Gulam Mahomed v. 
Shibendra Pada Banerjee, (1908) ILR 
35 Cal 990 an application was made by 
the plaintiff to withdraw the suit with 
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suit, on 
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liberty to institute a fresh 
which an order was passed on ' the 
same day giving permission to with- 
draw the suit. But nothing was stated 
in the order as to the 
liberty to institute a fresh suit on the 
same cause of action. In that connec- 
tion, the following observations were 
made by the learned Judges constitut- 
ing the Division Bench: “we have al- 
ready observed that on the 30th Jan. 
1903 an application was made by the 
plaintiff to withdraw from his suit 
with liberty to institute a fresh suit, 
on which an order was passed on the 
same day giving permission to with- 
draw from the suit. Although nothing 
was said in that order as to the plain- 
tiffs liberty to institute a fresh suit 
on the same cause of action, that order 
ought to be read along with the appli- 
cation, on which it was passed. In that 
application “we find a distinct prayer 
to be allowed to withdraw from the 
suit with liberty to institute a fresh 
suit on the same cause of action, and 
the Dy. Collector appears to have 
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taken particular care in noting that 
the application for withdrawal was 
filed before delivery of judgment, that 


is to say, before the order of dismissal 
was passed.” The learned Judges fur- 
ther held that the plaintiff was not 
debarred from instituting a fresh suit 
-with regard to rents notwithstanding 
the fact that he has not obtained dis- 
tinct permission to do so. 


19. This decision clearly shows that 
though the order does not speak about 
the plaintiffs liberty to institute a 
fresh suit the learned Judges opined 
that the order should be read so, since 
it was passed in view of the prayer 
made in the application. If the circum- 
stances under which the order in that 
case is passed are taken into conside- 
ration, the order is undoubtedly not 
an adverse order. 


20. This decision was quoted with 
approval and followed by a Full Bench 
of the Madras High Court in Narayana 
Tantri v. Nagappa, AIR 1918 Mad 126. 
In that case, a petition was presented 
under S. 373 of the Code of Civil Pro- 
cedure, 1882. (which corresponds to 
O. 23, R.1 of present Code) for liberty 
to withdraw from the suit with per- 
mission to bring a fresh suit, the 
Court merely passed the order “Plain- 
tiff is permitted to withdraw from the 
suit.” It was held that the order must 


plaintiff's — 
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be read with the petition and con- 
strued as granting it, that is, as grant- 
ing permission to file a fresh suit. In 
that case, the reservation made by the 
plaintiff was in the following words: 
"That the plaintiff reserving the right 
to file this suit again may withdraw 
the present suit without further pro- 
ceedings.” 

The referring Judge, Bakewell, J. 
concluded from this that the liberty 
to file a fresh suit having been ex- 
pressly applied for and not having been 
expressly prevented must be taken to 
have been refused. It is this that the 
learned Judges constituting the Full 
Bench in that case considered was not 
correct and they observed: “In the 
original vernacular petition it is quite 
clear that what the petitioner asked 
for was liberty to withdraw with per- 
mission to bring a fresh suit.” In these 
circumstances, following the decision 
in Gulam Mahomed v. Shibendra Pada 
Banerjee, (1908) ILR 35 Cal 990 the 
learned Judges observed, we think 
that the order “plaintiff is permitted 
to withdraw from the suit” must be 
read with the petition and construed 
as granting it. On the other construc- 
tion the order is most misleading to 
the petitioner and not an order con- 
templated by the Code.” 


21. In Khudj Rai v. Lalo Rai, AIR 
1926 Pat 259 the learned Judge of the 
Patna High Court followed the deci- 
sion in Golam Mahomed v. Shibendra 
Banerjee, (1908) ILR 35 Cal 990. In 
that case, the plaintiff in a previous 
suit presented a petition for liberty to 
withdraw from the suit with permis- 
sion to bring a fresh suit and the 
Court, however, gave the plaintiffs per- 
mission to withdraw from the suit, but 
did not in terms give them liberty to 
bring a fresh suit. Applying the rule 
in the above quoted decision and fol- 
lowing the Full Bench decision of the 
Madras High Court, the learned Judges 
held: 


“Where an application is made by a 
plaintiff to withdraw from a suit with 
liberty to bring a fresh suit on which 
an order is passed giving the permis- 
sion to withdraw from the suit, al- 
though nothing is said in the order as 
to the plaintiffs liberty to institute a 
fresh suit on the same cause of action, 
that order ought to be read along with 
the petition and construed as granting 
permission to file a fresh suit. 
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is necessary for the 
Court to look into the circumstances 
under which the order is passed for|` 
coming to the conclusion whether the 
order is adverse or not. 

23. In the case on hand, the plain~ 
tiff-Bank made an endorsement that 
the E. A. may be closed, as the suit 
was filed. The Court passed order 
“closed as per the endorsement”. The 
endorsement made by the claimant 
and the order passed by the Court 
should therefore, be read together in 
order to decide whether the order is 
adverse order or not. The circum< 
stances under which the order was 
passed are explicit. The claimant’s in- 
tention is clear enough to show that 
he seeks permission to withdraw the 
claim petition since he has already 
filed a suit to establish his rights 
which he claims in respect of the pro- 
perty in dispute and the Court grant- 
ed permission for the same by passing! 
the order that the E. A. is closed in 
view of the endorsement, When the 
petitioner informed the Court that he 
wanted to withdraw his petition in 
view of the fact that he had already 
filed a suit, the Court was justified in 
according to his request and allowing 
him to do so by the use of the appro- 
priate language ie. closed as per the 
endorsement. 

Thus the Court made it clear that 
the order was not intended to be an 
adverse order and it would not attract 
the operationof Art. 11 of the Limi- 
tation Act. The order, therefore, falls 
within the purview of the decision of 


22. Thus it 


the Full Bench in Cannanore Bank v ` 
Madhavi, AIR 1942 Mad 41 (FB), in 
which the learned Judges held that 


they can see no reason why the claim 
petition should not be withdrawn ifthe 
claimant wishes to withdraw it, but 
the orders passed in such circums- 
tances should be worded so as not to 
attract the operation of Art. 11, Limi- 
tation Act. It is under these circum- 
stances that we hold that the courts 
below have misconstrued the ruling of 


the Full Bench in Cannanore Bank v. 
Madhavi, AIR 1942 Mad 41 (FB) and 
committed error in holding that the 


order isan adverse order. As the order 
isnot an adverse order, the plaintiff's 
suit is undoubtedly maintainable. 

24, Shri Poorniah also relied upon 
the decision of the two single Judges 
of the Madras High Court in Palani- 
appa Chettiar v. Ramaswamy Servai, 


1880 


AIR 1937.Mad 582 and P. Umanath 
Bhandary v. Pedru Souza, AIR 1950 
Mad 19 in support of his contention 
that a general suit for declaration : of 
his title in respect of the property ; in 
dispute is permissible even if a suit 
is not filed under R. 63 of O. 21 as 
against an order passed in a claim 
petition. These two cases deal with 
the proceedings under R. 103 of O. 21. 
In Palaniappa Chettiar v. Ramaswamy, 
AIR 1937 Mad 582, Venkataramana 
Rao, J. laid down that if the unsuc- 
cessful party in the claim petition 
is able to get his right declared or 
established within a year even in a 
suit which was already filed prior to 
the claim petition, the adverse 
order must be held to heve been super- 
seded by the decree obtained in the 
suit. The claimant need not file an- 
other suit under Rule 133 to have his 
right to the property declared once 
again when a competent court has 
already declared. What is contemplat- 
ed is the establishment of a right and 
the remedy by such suit is indicated in 
Rule 103. But what makes the order 
conclusive is not the failure to in- 
stitute a suit, but the failure to have 
the right established. 


- 25. In P. Umanath Bhandary v. 
Pedru Souza, AIR 1950 Mad 19, 
Govindarajachari J. held that where a 
suit or an appeal already filed by the 
claimant at the time when an order 
under Rule 98 of Orer 21 dismissing 
his claim is made, it is not obligatory 
on his part to file another suit under 
O. 21, R. 103 within one year of the 
order under O. 21, R. 93. In such a 
case the order is subject to the deci- 
sion of the suit or the appeal pending 
at the time. 


26. But the Full Bench consisting of 
Harwill, Viswanatha ` Shastri and Bala- 
krishna Ayyar, JJ. in Seethamma v. 
Kcta Reddi, AIR 1949 Mad 586 (FB) 
took a different view. Their Lordships 
held that the provisions of O. 21, R. 63, 
C. P. C. were mandatory. The decision 
in claim application is final, unless the 
party aggrieved takes tke course indi- 
cated in rule by instituting a suit to 
supersede it. The bar of res judicata 
would undoubtedly have applied, had 
it not been for the mandatory require- 
ments of O. 21, R. 63. Upon the ex- 
piry of one year from the adverse 
claim order, the auction purchasers 
obtained an indefeasible right to the 
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property. The Full Bench did not con- 
sider the effect of the decision of 
Venkataramana Rao, J. in Palaniappa 
Chettiar v. Ramaswami Servai, AIR 
1937 Mad 582° and the decision of 
Govindaraja Chari, J. in P. Umanath 


Bhandary v. Pedru Souza, AIR 1950 
Mad 19, 
27. The Division Bench of the 


Madras High Court consisting of Sri- 
nivasan and Sadasivam, JJ. in Siva- 
raman v. P. M. Shanmuga Sundara 
Mudaliar, AIR 1969 Mad 166 followed 
the decision of the Full Bench in 
Seethamma v. Koti Reddi, AIR 1949 
Mad 586 (FB) and held that since no 
suit was filed within one year under 
O. 21, R. 103 from the date of the 
orders negativing the claims of the 
plaintiffs that they are entitled to 
possession and dismissing the petitions 
filed by them for the removal of the 
obstruction caused by defendants 2 
and 3, the suit therein was not main- 
tainable. The learned Judges consider- 
ed the rulings of Venkataramana 
Rao, J. in Palaniappa’s case AIR 1937 
Mad 582 and Govindaraja Chari, J. in 
Umanath’s case and did not agree 
with them and held that there is no- 
thing in O. 21, R. 103 to show that it 
requires an unsuccessful party only to 
establish the right within a year, but 
that it only requires that the unsuc- 
cessful party should file a suit within 
a year to establish the right claimed 
and unless a suit is filed under R. 103 
of O. 21 from the date of the order 
dismissing the claim petitions, any 
other suit filed for the declaration of 
the rights which he claims is not main- 
tainable. The learned Judges also held 
that the two decisions of the two single 
Judges should be deemed to have 
been overruled by the Full Bench 
decision in Seethamma v. Kota Reddy, 
AIR 1949 Mad 586 (FB). 


28. It is, therefore, clear that the 
two decisions of the two single Judges 
are in conflict with the Full Bench 
decision in Seethamma v. Kota Reddy, 
AIR 1949 Mad 586 (FB) and this Court 
is concerned with these three deci- 
Sions, though the decision of the Divi- 
sion Bench in Sivaraman v. P.M. 
Shanmuga Sundara Mudaliar, AIR 
1969 Mad 166 has no binding effect on 
this Court. Whether the rulings of 
the two single Judges or.the ruling of 
the Full Bench in Seethamma v. Kota 
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Reddy, AIR 1949 Mad 586 (FB) - are 
correct or not, we need not examine 
in this case though reference is made 


for the same purpose, as it is not 
necessary to give any decision on the 
reference made, since the finding, we 
have already given on the point of 


maintainability of the present suit, is 
sufficient for the disposal of this 
appeal. 


29. The second point which requires 
consideration is whether the plaintiff- 
Bank is not entitled to a decree that 
defendants 9 to 12 are liable to re- 
fund the amount withdrawn by them. 


30. It is not in dispute that late 
Narsayya took a loan up to a limit of 
Rs. 7,500/- from the plaintiff Bank on 
pledging the cotton goods with the 
plaintiff and the plaintiff took posses- 
sion of the goods pledged with it. Itis 
also not in dispute that the 9th defen- 


dant filed a suit O. S. No. 52/1961 
in the Court of the Assistant Judge, 
-City Civil Court, Secunderabad and 


defendants 10 to 12 also filed Small 
Cause Suits 217 to 219 of 1961 in the 
Court of the first Assistant Judge, City 
Small Causes Court. It is further not 
in dispute that some creditors of late 
Narsayya filed IP 3/1961 before the 
Chief Judge, City Civil Court, Secun- 
derabad, for adjudging Narsayya as in- 
solvent and the Court appointed inte- 
rim receiver in the said proceedings 
and the interim receiver obtained 
possession of the goods pledged with 
the plaintiff Bank. The interim receiver 
in order to avoid the goods being eaten 
away by white ants, obtained permis- 
sion from the Insolvency Court for 
the sale of the goods and the Court 
granted permission and hence the in- 
terim receiver sold the goods for 
Rs. 4,000/- and deposited the sale pro- 
ceeds in the Insolvency Court and as 
Narsayya died, the insolvency petition 
was dismissed, Defendants 10 to 12 ob~ 
tained decrees in Small Cause Suits 
and filed E. P. Nos. 85 to 87 of 1963 
and obtained attachment of the amount 
representing the sale proceeds of the 
said cotton goods, 9th defendant also 
obtained a decree in his siut O. S. 
52/1961 and filed E, P. No. 20/1963 and 
also obtained attachment of the same 
sale proceeds by an order of the Court. 


in dispute that the 
9th defendant was permitted to with- 
draw Rs. 2,562.95 Ps. which is tha 
decretal amount from out of Rs. 4,000/- 


It is also not 
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in pursuance of the orders of the High 
Court in Tr. C, M. P. Nos. 10858, 10854 
and 10865 of 1963 in Tr. C. M.P. 
No. 10064/1963, The learned Assistant 
Judge took the view that when tha 
Official Receiver sold with the permis- 
sion of the Insolvency Court, the goods 
which were pledged to the  piaintiff 
Bank and when the plaintiff did not 
contend before the Insolvency Court 
that the sale should be subject to the 
plaintiff's rights as a secured creditor 
and the plaintiff would be treated as 


an ordinary creditor along with the 
other creditors and as the property 
sold by virtue of the order of tha 


Court and the sale proceeds were with- 
drawn by the 9th defendant by virtue 
of the orders of the High Court, the 
plaintiff cannot be said to have been 
deprived of the possession of tha 
pledged goods wrongfully and as such 
the plaintiff cannot have the remedy 
under S. 180 of the Contract Act which 
is available only if the Bank’s posses- 
sion was deprived wrongly and the 
plaintiff has no remedy against defen< 
dants 9 to 12 even if they have with- 
drawn the amounts and they are nof 
liable to refund the amount so with- 
drawn. 


31. Sri Poorniah contends that the 
finding of the learned Assistant Judge 
and also confirmed by the learned 
Additional Chief Judge, City Civil 
Court is not correct in the light of the 
decision of the Supreme Court in 
Bank of Bihar v. State of Bihar, AIR 
1971 SC 1210. 


31-A. In that case, the plaintiff- 
Bank made certain advances to the 
2nd defendant on the strength of the 
goods pledged by the 2nd. defendant 
with the  plaintiff-Bank. . The goods 
which were pledged with the plaintiff 
were lawfully sold and deposited in 
the Treasury and the same was attach- 
ed by the Ist defendant unger the 
order of certificate officer and under 
the Public Demand Recovery Act. The 
trial Court held that the order of sei- 
zure in respect of the stock of sugar 
was valid. It was further held that the 
plaintiffs right as a pledgee could not 
be extinguished by seizure of the 
sugar in its possession and though the 
attachment order of the certificate 
officer was legally binding on the 2nd 
defendant it was not binding on the 
bank and it should be effective only in 
respect of that portion of the price 
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which was not necessary for the liqui- 
dation of the dues of the plaintiff from 
the 2nd defendant. A decree was pas- 
sed in favour of the plaintiff against 
the first: defendant orly for Rupees 
93,910.10.9 with interest at 6% ‘per 
annum from the date of the suit! till 
realisation. ' 


The lst defendant (State of Bihar) 
filed appeal to the High Court, The 
High Court was of the view that in the 
presence of the finding that the plain- 
tif had not been wrongfully deprived 
of the sugar on accoun: of the lawful 
seizure or jts price owing to the certi- 
ficate proceedings started by the Cane 
Commissioner, the plaintiff was not 
entitled to any decree against the 
State. But it was entitled to a decree 
against the 2nd defendant and the 


other defendants. Consequently a 
decree against the lst defendant was 
set aside and instead a decree was 


granted against the other defendants. 
Then the matter went to the Supreme 
Court. Their Lordships observed that 
in that case the sugar had been seized 
and then sold. The sale proceeds 
would have been available to defen- 
dants 2 to 3 subject to the claim of 
the plaintiff against them, but it ceas- 
ed to have any lien on the pledged 
property or ‘the sale proceeds against 
any third party including the State as 
soon as it was legally deprived of the 
possession of the pledged goods. 


Their Lordships referred to the 
statement in Halsbury’s Laws of Eng- 
land which states as follows: “Pawn 
has been described as a security where 
by contract a deposit of goods is made 
a security for a debt and the right to 
the property vests in the pledgee so 
far as is necessary to secure the 
debts, in this sense it is intermediate 
between a simple lien and a mortgage 
which wholly passed the property in 
‘the thing conveyed.” “The pawnee has 
a special property or special interest 
fn the thing pledged, while the general 
property therein continues in the 
owner. That special property or in- 
terest exists so that the pawnee can_ 
compel payment of the debt or can sell 
the goods when the right to do so 
arises. This special property or interest 


is to be distinguished from the mere 
right of detention which the holder 
of a lien possesses, in that 
jt is transferable in the sense 
that a pawnee may assign or 
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pledge his special property or interest 
in the goods.” “Where judgment has 
been obtained against the pawnor of 
goods and. execution has issued there- 
on, the Sheriff cannot seize the goods 
pawned unless he satisfied the claim 
of the pawnee”. “On the bankruptcy 
of the pawnor the pawnee is a secur- 
ed creditor in the bankruptcy with 
respect to things pledged before the 
date of the receiving order and with- 
out notice of a prior available act of 
bankruptcy.” 


Their Lordships also observed that 
it has not been shown how the law in 
India is in any way different from 


the English Law relating to the 
rights of the pawnee vis-a-vis other 
unsecured creditors of the pawnor. 


Their Lordships further observed, “In 
our judgment the High Court is in error 
in considering that the rights of the 
pawnee who had parted with money 
in favour of the pawnor on the se- 
curity of the goods can be defeated by 
the goods being lawfully seized by the 
Government and the money being 
made available to other creditors of 
the pawnor without the claim of the 
pawnee being fully satisfied) The paw- 
nee has special property and a lien 
which is not of ordinary nature on the 
goods and so long as his claim is not 
satisfied no other creditor of the paw- 
nor has any right to take away the 


goods or its price. After the goods had 
been seized by the Government it was 
bound to pay the amount due to the 
plaintiff and the balance could have 
been made available to satisfy the 
claim of other creditors of the pawnor. 
But by a mere act of lawful seizure 
the Government could not deprive the 
plaintiff of the amount which was 
secured by the pledge of the goods to 
it, 


As the act of the Government result- 
ed in deprivation of the amgunt to 
which the plaintiff was entitled it was 
bound to reimburse the plaintiff for, 
such amount which the plaintiff in 
ordinary course would have realised 
by sale of the goods pledged with it 
on the pawnor making a default in 
payment of debt.” Their Lordships also 
observed that “the approach of the 
trial Court was unexceptionable. The 
plaintiffs right as a pawnee could not 
be extinguished by the seizure of the 
goods in its possession inasmuch as 
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the pledge of the goods was not meant 
to replace the liability under the cash 
credit agreement. It was intended td 
give the plaintiff a primary right to 
sell the goods in satisfaction of the 
liability of the pawnor. The Cane 
Commissioner , who was an unsecured 
creditor could not have any higher 
rights than the pawnor and was en~ 
titled only to the surplus money after 
satisfaction of the plaintiff’s dues.” 

32. We feel that this ruling of the 
Supreme Court is applicable to the 
case on hand. From this ruling of the 
Supreme Court it is clear that the 
position or status of the secured credi- 
tor is not altered merely because the 
goods were sold by the Official Receiv- 
er with the permission of the Court 
or merely because the sale proceeds 
which were deposited by the Official 
Receiver in the Insolvency Court were 
attached by lawful drders of the Courts 
obtained by defendants 9 to 12 and 
hence the plaintiff-Bank which is a 
secured creditor is entitled to the 
satisfaction of its debt from the sale 
proceeds deposited and’ defendants 9 
to 12 are only entitled to the surplus 
money after the satisfaction of the 
plaintiff's dues. i 


33. It is in this view that we hold 
that the Courts below committed error 
in law in holding that the plaintiff- 
Bank is not having any rights superior 
to defendants 9 to 12. Thus we 
hold that the plaintiff is entitled 
to have a decree for the refund 
of the amounts’ withdrawn by defen- 
dants 9 to 12. 


34. Having regard to our findings 
on both the points we find merits in 
the appeal. The judgment and decree 
passed by the Courts below are set 
aside and the suit is decreed against 
defendants 9 to 12. But Sri Poornaiah 
submitted that the claim against the 
9th defendant is not pressed and the 
appeal against him may be dismissed. 
Since the 9th defendant died during 
the pendency of the first appeal and 


his legal representatives were not 
brought on record within the time 
prescribed, the appeal stood abat- 


ed as against the 9th defendant. It is, 
therefore, dismissed. But the appeal 
against defendants 10 to 12 is allowed, 
We confirm the judgment and decree 
of the Courts below in refusing to 
grant a decree against defendants 1 
to 8 as they are not liable personally 
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or otherwise. The appeal as against 
them is, therefore, dismissed. Since de- 
fendants 10 to 12 did not contest the 
the appeal, no costs. We fix up a fee 
of Rs. 150/- for the Court Guardian 
Sri E. Bhagiradha Rao to be paid by 
the plaintiff-Bank. 

Order accordingly. 
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A. SAMBASIVA RAO, C. J. AND 
P. RAMACHANDRA RAJU, J. 

Tanduri Chenchiah and others, Appel- 
lants v. The Secretary, A. P. Electricity 
Board, Hyderabad and others, Respon- 
dents. 

Writ Appeal No. 141 of 1977, DJ- 16-2- 
1979.* 

Electricity (supply) Act (1948) S. 49 ~ 
Terms and Conditions for supply of elec- 
tricity, Condition 6.14 — True meaning 
of Condition — Applicability. W. P. 
No. 2519 of 1974 D/- 20-2-1976 (Andh. 
Pra,), Reversed. 

Condition 6.14 of the terms and condi~ 
tions for supply of electricity made by 
A. P. State Electricity Board presupposes 
that consumer who has defaulted is same 
as consumer against whom disconnection 
is sought to be made. W. P. No. 4862 of 
1974, D/- 4-10-1976 (Andh. Pra.) Rel. on, 

. (Paras 6, 7} 


Where a firm, of which T is the manag- 
ing partner entered into service contract 
with the Board and the Board recognised 
the firm as consumer and it committed 
default and fell into arrears, Held: to 
recover those arrears the Board cannot 
disconnect private and personal service 
connection of T under condition 6.14. 


W. P. No. 2519 of 1974 D/- 20-2-1976 
(Andh Pra), Reversed. (Paras 6, 9) 
Cases Referred; Chronological Paras 
(1976) W. P. No, 4862 of 1974, D/- 4-10- 
1976 (Andh. Pra.) 7 
(1974) WP No. 1342 of 1972, D/- 18-4- 
1974 (Andh. Pra.) 8 
T. V. Narasimhamurthy, for Appel- 


lants; T. Anantha Babu and Standing 
Counsel, for Respondent. 


SAMBASIVA RAO, C. J.:— Condition 
No. 6.14 of the terms and conditions for 


supply of electricity made by the 
Andhra Pradesh State Electricity Board 
under S. 49 of the Electricity (Supply) 


Act of 1948 reads thus:— 
*Against judgment of Jeevan Reddy, J. 


in W. P. No. 2519 of 1974, D/- 20-2-1976. 
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“Where any consumer, having more 
than one service defaults in payment of 
dues relating to one of the services and 
U.C.M. charges due in respect of any 
new connection, the Board may cause the 
other services also to ibe disconnected 
till all the arrears due on all services 
and arrears of U.C.M, charges in respect 
of the new connection are paid notwith- 
standing the fact that the services are 
separate and are covered by separate 
agreements and notwithstanding that one 
or other of the services is under discon< 
nection for non-payment of charges or 
other reason.” 

The point now is as to what the true 
meaning and application of this condition 
is? 


2. The petitioner was the managing 
partner of a firm Balaramakrishna Rice 
Mill. On behalf of the firm he entered 
into an agreement with the State Elec- 
tricity Board for supply of energy to the 
Rice Mill. Because of certain legal 
troubles, the Rice Mill could not function 
and consequently, the firm fell into 
arrears to pay the unconnected minimum 
charges as per the terms of the agree- 
ment in a sum of Rs. 23,310. The Board 
instituted a suit for the recovery of the 
unconnected minimum charges against 
the firm and its partners. In addition to 
the filing of the suit, the Board took re- 
sort to the power which it thought fit 
had under the above condition No. 6.14 
to disconnect the personal electrical 
power supply service, standing in the 
name of the petitioner. This proposed 
disconnection of his personal electrical 
power supply service in th2 process of 

“recovering the dues payable by Messrs, 
Balarama Krishna Rice Mill was chal- 
lenged in the Writ Petition, 


3. Our learned brother Jeevan Reddy, 
upheld the proposed action of the Elec- 
tricity Board. In the reasoning of the 
learned Judge, the petitioner was a part- 
ner and he was liable for the debts of 
the partnership firm Balaramakrishna 
Rice Mill. The arrears due by the firm 
constituted debt and the petitioner as a 
partner was liable for the debts incur- 
red by the partnership. In this connec- 
tion, he also referred to the circum< 
stance that the Board had filed a suit 
against the firm and the partners, in- 
cluding the petitioner, to recover the 
amount of arrears. The learned Judge 
pointed out that if the suit is decreed, 
the Board can proceed against the peti- 
tioner personally for realising the debt. 
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On the basis of this reasoning, the learn- 
ed Judge upheld the action of the Elec- 
tricity Board to disconnect the personal 
electrical supply service to the peti- 
tioner. 

4. This decision of our learned brother 
is challenged in this Writ Appeal, 

5. To complete the narration of facts, 
it is to be noted that the suit filed by 
the Board against the firm and its part- 


. hers, including the Writ Petitioner, was 


dismissed by the trial court and an ap- 
peal is now pending before this Court, 

6. Now, the question is whether the 
Board can disconnect the other service 
of the petitioner as a measure to collect 
the arrears due by Messrs, Balarama- 
krishna Rice Mill of which he was a 
partner, There is no doubt that the 
firm owed some money towards the un- 
connected minimum charges, There is 
also no denial of the fact that as a part- 
ner of the firm, the petitioner would be 
liable to pay the amount of arrears if it 
is decreed. There is also a default in 
payment of the dues by the firm. But! 
the crucial factor which would enable the 
Board to take recourse to the action 
permitted under Condition No. 6.14 is 
that the consumer who has defaulted in 
payment of dues should have more than 
one service. If he has more than one ser- 
vice, the other service may be discon- 
nected till all the arrears due 
on services and arrears of uncon- 
nected minimum charges are paid. If the 
same consumer has more than one ser- 
vice, it does not matter that services are 
separate and are covered by separate 
agreements. But the same consumer must 
have more than one service, so that the 
Board can apply this procedure to re- 
cover the arrears prescribed under Con- 
dition No. 6.14. Therefore the question 
which emerges for decision in the case 
is whether the petitioner who has an 
individual private service of his own can 
be said to have another service, namely, 
service in favour of Messrs. Balarama-_ 
krishna Rice Mill. It would be far- 
fetched, if not untenable, to say that the 
petitioner has connection in favour of 
Messrs. Balaramakrishna Rice Mill as 
well as his own private service. Even 
though he was a partner of the firm, the 
consumer was the firm and not the peti- 
tioner. The petitioner was consumer only 
in respect of his personal and private 
service connection. Simply because h 
was a partner of the firm, which was a 
consumer in relation to the other ser- 
vice, he cannot be called consumer in 
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\Fespect of the service standing in the 
jname of the firm. It is well established 
that the firm constitutes a legal person 
and in fact it was the firm that entered 
into the service contract with the Board. 
The Board recognised the firm as the 
consumer, and not any individual part- 
ner or the managing partner. The peti- 
tioner as the managing partner entered 
into the contract on behalf of the firm. 
He merely represented the firm in enter- 
ing into the contract. By no stretch of 
imagination could he be called the 
firm itself. That does not detract from 
his legal liability to pay the dues of the 
firm, but he does not become the firm it- 
self. When he is not the firm, he cannot 
be considered the consumer in respect of 
the connection which the firm had. Cor- 
sequently, when the firm committed de- 
fault and fell into arrears, to recover 
them, the Board cannot disconnect the 
private and personal service connection 
of the petitioner. 


7. We may usefully refer to the deci- 
sion of our learned brothers Aladi 
Kuppuswami and Sheth, JJ. in Writ Petn. 
No. 4862 of 1974, D/- 4-10-1976. In that 
case, for the dues payable by one firm, 
another firm’s connection was sought to 
be disconnected. Dealing with that ques- 
tion, Alladi Kuppuswami J. who spoke 
for the Division Bench observed that 
Condition No. 6.14 presupposes that the 
consumer who has defaulted is the same 
as the consumer against whom discon- 
nection is sought to be made. However, 
the composition of the two firms was dif- 
ferent, and therefore, the proposed dis- 
connection of the second firm’s service 
connection was held to be untenable. In 
the present case also, it is quite clear 
that the firm is not the same as the peti- 
tioner whose connection is now sought 
to be disconnected, This view of the Di- 
vision Bench supports what we have 
stated above. 


8. Reliance is placed by the learned 
counsel for the Electricity Board on a 
decision of one of us (Sambasiva Rao J.) 
in Writ Petn. No. 1342 of 1972, D/- 18-4- 
1974. Going through the said order, it 1s 
clear that the person who owned the ser- 
vice connection which was sought to be 
disconnected was the consumer in regard 
to the connection which fell into arrears, 
Therefore, this decision does not help the 
Board’s proposed action. 


9. Now, the above discussion shows 
that the threatened action of the Board 
to disconnect the private personal con- 
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nection of the petitioner is not warrant- 
ed by Condition No. 6.14. We, therefore, 
with respect, set aside the order of our 
learned brother, Jeevan Reddy, J. and 
allow the Writ Appeal and the Writ Pe- 
tition, to the extent that the personal 
connection of the petitioners shall not be 
disconnected by the Board for the pur- 
pose of collecting arrears due from 
Messrs. Balaramakrishna Rice Mill. 
There will be no order as to costs. 
Appeal allowed. 
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GANGADHARA RAO AND 
AMARESWARI, JJ. 

Vadami Bai, Appellant v. Shaik Hus- 
sain and another, Respondents. 

Second Appeal No. 164 of 1977, 
45-3-1979.* 

Civil P. C. (1908), O. 21,-R. 63 — Limi- 
tation Act (1963), Art. 98 — Claim suit 
under ©. 21, R. 63 — Necessary party — 
Auction-purchaser when becomes neces- 
sary party. 


Where a party filed the claim suit 
under O. 21, R. 63 before the confirma- 
tion of the auction sale and impleaded 
only the decree-holder but sought per- 
mission to implead the auction-purchaser 
within one year after the confirmation 
of the sale, his suit as against the auc- 
tion-purchaser would not be hit by limi- 
tation prescribed in Art. 98 of the Limi- 
tation Act especially when the auction- 
purchaser was not impleaded at the out~- 
set due to the decisions of the Madras 
High Court that the auction-purchaser 
was only’ a representative of the decree- , 
holder. In such a case, the fact that the 
permission to implead the auction-pur- 
chaser was granted much later after the 
expiry of the limitation as computed 
from the confirmation of sale was imma- 
terial. ATR 1961 SC 1277, Rel. on. 

(Paras 6, 7) 


the 


D/- 


The auction-purchaser becomes 
owner of the property only when the 
sale is confirmed. If the sale was held, 
but it was not confirmed before the claim 
suit was filed, he did not acquire ` any 
title to the suit property on the date 
when the claim suit was filed. Therefore, 
he is not a necessary party to the suit on 
the date when it was filed. At the most 
he is only a proper party. It is only 


*Against decree of Ist Addl. Dist, J., 
Guntur, in Appeal Suit No. 29 of 1974, 
isa inane oem ae tee itn 
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when the sale was confirmed after the 
suit was filed he became. a necessary 
party from that date. 


Cases Referred: Chronological ` Paras 
(1973) 1 Mad LJ 296: AIR 1973 Mad 316 
7B 


AIR 1967 SC 608: 1967 All LJ 524 5,6 
AIR 1966 SC 1068 8, 10 
AIR 1961 SC 1277 6 
AIR 1942 Pat 185 (2) 7 
AIR 1915 Mad 495 (2) 8, 9 
(1908) ILR 35 Cal 202 (PC) 9, 16 


P. L. Narasimha Sarma, for Appellant; 
T. Veerabhadrayya, for Respondent No. 1, 


GANGADHARA RAO, J.:— Sha Nemaji 
Champalal (1st defendant) obtained an 
ex parte decree against the deceased 
Shaik Subhani, the husband of the 3rd 
defendant and father of defendants 4 to 
7 in Small Cause Suit No. 729/1965 on 
the file of the District Munsif’s Court, 
Guntur. In execution of that decree, he 
brought the plaint schedule house for 
sale in E.P. No. 568/1969, stating that it 
belonged to the deceased Sheik Subhani. 
The plaintiff filed a Claim Petition to 
adjourn the sale which was posted to 
27th June, 1970. Both the petitions were 
adjourned to 30th June, 1970. On 27th 
June, 1970, the sale was held and the 
property was purchased by Vadambi Bai 
(8th defendant). On 30th June, 1970 both 
the claim petition and the adjournment 
petition were dismissed. Then the plaintiff 
filed the suit O.S. No, 818/1970 in the 
Court of the District Munsif, Guntur, on 
17th August, 1970 under O. 21, Rule 63, 
C.P.C. to set aside the order dated 30th 
June, 1970 in the claim petition. He did 
‘not make the auction~purcheser a party 
to that suit. He impleaded anly the de~ 
cree-holder and the judgment-debtor, On 
25th November, 1970 the sale was con- 
firmed, On 21st October, 1971 a petition 
was filed to implead the auction-pur- 
chaser as a defendant to the suit, and it 
was allowed on 7th February 1972, sub- 
ject to the plea of limitation. In the suit 
the District Munsif, Guntur, held that 
the plaintiff had title to 2/7th share in 
the plaint schedule property. Therefore, 
he set aside the claim order to the extent 
of the right of the plaintiff to 2/7th share 
in the plaint schedule property. Ques- 
tioning that order the defendants 1 and 
8, that is, the decree-holder and the auc- 
tion-purchaser, filed appeal, A. S. No. 29/ 
74 in the Court of the District Judge, 
Guntur. The learned Judge dismissed the 
appeal. He held that the snit was a con- 
tinuation of the claim petition, that the 
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auction-purchaser acquired title to the 
suit property only when the sale was 
confirmed and, therefore, he was not a 
necessary party to the suit when. it was 
filed. He also held that the auction-pur- 
chaser was a transferee pendente lite 
under Section 52 of the Transfer of Pro- 
perty Act, and since the judgment-deb- 
tor was already impleaded as a party to 
the suit, there was no question of any 
independent claim against the auction- 
purchaser and hence the suit against him 
was not barred by limitation. Hence this 
second appeal by the auction-purchaser 
(8th defendant). 

2. First, it came up before Muktadar 
J., for hearing. The learned Judge refer- 
red the matter to a Division Bench. 

3. In this appeal it is submitted by 
Sri P. L. Narasimha Sarma, the learned 
counsel for the appellant, that the con- 
firmation of sale on 25th November, 
1970 relates back to the date of the sale 
on 27th June, 1970 and, therefore, the 
auction-purchaser got title to the suit 
property on 27th June, 1970 and, conse- 
quently, became a necessary party to the 
suit, that the judgment-debtor cannot re- 
present her because he had been divested 
of' his title and hence the suit as against 
the auction~purchaser is barred by limi- 
tation. Secondly, he submitted that the 
finding of the lower Court that the sale 
to the auction-purchaser was hit by lis 
pendens is not correct, for the claim suit 
is not a continuation of the claim peti- 
tion and Section 52 of the Transfer of 
Property Act has no application to court 
sales. 


4. Before we discuss these questions 
we may add that the question of limita- 
tion does not seem to have been argued 
before the District Munsif, for his order 
does not show it. It was only raised in 
the appeal before the District Judge, 
Guntur. l 

4-A. Order 21, Rule 58, C.P.C., pro- 
vides for filing claim petitions. Under 
Rule 63, when a claim petition is reject- 
ed the party against whom an order is 
made may institute a suit to establish his 
right which he claims to the property in 
dispute, but subject to the result of such 
suit, the order shall be conclusive. That 
suit has to be filed within one year from 
the date of the final order under Arti- 
cle 98 of the Limitation Act, 1963. Sec- 
tion 21 of that Act provides, that where 
after the institution of a suit, a new 
plaintiff, or defendant is substituted or 
added, the suit shall, as- regards him, be 
deemed to have been instituted when he 
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was so made a party; provided that 
where the court is satisfied that the omis- 
sion to include a new plaintiff or defen- 
dant was due to a mistake made in good 
faith, it may direct that the suit as re- 
gards such plaintiff or defendant shall be 
deemed to have been instituted on any 
earlier date. Order 1, Rule 10, C.P.C. pro- 
ceedings impleaded proper or necessary 
parties to the suit. 


5. To substantiate his first contention, 
Sri P. L. Narasimha Sarma, relied upon 
the decision of the Supreme Court in 
Janak Raj v. Gurdial Singh, AIR 1967 
SC 608. In that case it was held by the 
Supreme Court that in view of Sec. 65, 
C.P.C. when the sale is confirmed and 
the sale certificate is granted, the pro- 
perty shall be deemed to have vested in 
the purchaser from the time when it was 
sold and not from the time when the 
sale became absolute. The result is that 
the purchaser’s title relates back to the 
date of the sale and not the confirmation 
of sale. There is no provision in the Code 
of Civil Procedure, 1908, either under 
O. XXI or elsewhere which provides that 
the sale is not to be confirmed if it is 
found that the decree under which the 
sale was ordered had been reversed be- 
fore the confirmation of sale. It does not 
seem ever to have been doubted that 
once the sale is confirmed the judgment- 
debtor is not entitled to get back the 
property even if he succeeds thereafter 
in having the decree against him revers- 
ed. The same result will follow even 
when the reversal of the decree takes 
place before the confirmation of the sale. 


6. Basing on this decision, it is argu- 
ed that in this case when the sale was 
held on 27th June, 1970, the auction- 
purchaser became a necessary party and 
since the suit was filed by the plaintiff 
on 17th August, 1970 without impleading 
the auction-purchaser as a party and 
since he was impleaded as a party only 
on 7th February 1972, the suit against 
her is barred by limitation, for it was 
filed after more than one year from the 
date of the sale. We are not able to 
agree with this submission. In Janak Raj 
v. Gurdial Singh (supra), the Supreme 
Court was not deciding the question of 
limitation for filing the suit under O. 21, 
Rule 63, C.P.C. That was a case where 
the judgment-debtor did not apply under 
Section 89 for setting aside the sale, but 
applied for setting aside the decree, and 
after the decree was reversed an appli- 
cation was filed by the auction-pur- 
chaser under Rule 92 for confirmation of 
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sale. The question was whether the sale 
must be confirmed notwithstanding the 
reversal of the decree after the sale. The 
Supreme Court held that the title of the 
purchaser related back to the date of 
sale and not to that of its confirmation 
and, therefore, the reversal of the de- 
cree after sale had no effect. That is dif- 
ferent from saying that if the sale ‘is 
confirmed after the claim suit is ` filed, 
the auction-purchaser becomes a neces- 
sary party to the suit even on the date 
of the sale. The auction-purchaser be- 
comes the owner of the property only 
when the sale is confirmed. If the sale 
was held, but it was not confirmed be- 
fore the claim suit was filed, he did not 
acquire any title to the suit property on’ 
the date when the claim suit was filed. 
Therefore, he is not a necessary party to 
the suit on the date when it was filed. 
At the most he is only a proper party. It 
is only when the sale was confirmed 
after the suit was filed he became a ne- 
cessary party from that date. In the case 
on hand, when the suit was filed on 17th 
August, 1970, the sale was not confirm- 
ed. Therefore, the auction-purchaser was 
not a necessary party, but only a proper 
party. As held by the Supreme Court ‘in 
Devi Das v. Shrishailappa, AIR 1961 SC 
1277 failure to join a person who is a 
proper but not a necessary party does 
not affect the maintainability of the suit 
nor does it invite the application of S. 22 
of the Indian Limitation Act. The rule 
that a person who ought to have been 
joined as a plaintiff to the suit and is not 
made party will entail dismissal of the 
suit, if the suit as regards him be barred 
by limitation when he joined, has no ap- 
plication to non-joinder of proper * 
parties. 


7. The Patna High Court held in 
Kunj Behari v. Bendudhar Panda (AIR 
1942 Pat 185 (2)), that limitation bars a 
suit where the right to sue had already 
accrued before the suit. But where a 
suit has already been brought -in time 
and right to sue some other persons ac~ 
crues during the pendency of the suit, 
the same question is one of impleading' 


‘parties who are affected by the doctrine 


of lis pendens. : 

7-A. Under Order 1, Rule 10, C.P.C, 
the Court can implead a proper or neces- 
sary party to the suit at any stage of the 
proceedings. We, therefore, reject this 
contention, 

7-B. In this case the sale was con- 
firmed on 25th November, 1970, and a 
petition was filed to implead the auction- 
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purchaser on 21st October, 1971, and it 
was allowed on 7th February, 1972. Thus, 
the petition to implead her was filed 
within one year from the date of the 
confirmation of sale. The fact that it was 
allowed after more than one year will 
not make any difference. As held by the 
Madras High Court in Port of Madras v. 
Good Year India Ltd., (1973) 1 Mad LJ 
296, Section 22 of the Limitation Act 
must be construed as meaning that the 
date of the application should be taken 
as the date when the new party was im- 
pleaded. Therefore, the auction-purchaser 
must be deemed to have been added as a 
party on the date when the application 
was made. Apart from that, proviso to 
Section 21 of the Limitation Act, 1983, 
says that where the Court is satisfied 
that the omission to include a new plain- 
tiff or defendant was due to a mistake 
made in good faith, it may direct that 
the suit as regards such plaintiff or de- 
fendant shall be deemed to have been 
.finstituted on any earlier date. There can 
be no doubt that in the present case, the 
auction-purchaser was not made a de- 
fendant to the suit because of the deci- 
sions of the Madras High Court, stating 
hat the auction-purchaser is only a re- 
resentative of the judgment-debtor. 
Further, bv the date of the suit, the sale 
was not confirmed. Therefore it is a mis- 
take made in good faith. Consequently, 
we can also hold that the suit should be 
deemed to have been instituted as against 






























when the suit was filed. 


8. With regard.to the contention that 
the claim suit is not a continuation of 
the claim petition and, therefore, the 
sale in favour ‘of auction-purchaser is 
not hit by lis pendens under Section 52 
of the Transfer of Property Act, Sri 
P. L. Narasimha Sarma, the learned 
counsel for the appellant strongly relied 
upon the decision-of the Supreme Court 
in Sawai Singhai v. Union of India, AIR 
1966 SC 1068 and submitted that the 
decision of the Madras High Court in 
Krishnappa v. Abdul Khader, AIR 1915 
Mad 495 (2) is no longer good law. We 
find great force in this contention. 


9. In Krishnappa v. Abdul Khader, 
AIR 1915 Mad 495(2), a Division Bench 
-of the Madras High Court held, that a 


suit under Order 21, Rule 63 C. P. C. is 

a continuation of the proceedings in the 

claim petition, and as such, all aliena- 

fions during the.continuance of the pros 
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the auction-purchaser even on the date 


‘because the Privy Council 
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ceedings are alienations pendente lite and 
are affected by the doctrine of lis pen- 
dens, under Section 52 of the Transfer 
of Property Act, and as śuch, the alienee 
is not a necessary party to the claim 
suit. Therefore, he cannot advance the 
plea of limitation under Section 22 of 
the Limitation Act (which is same as 
Section 21 of the present Limitation Act.) 
The learned Judges came to this con- 
clusion primarily relying upon the 
observations of the Privy Council in Phul 
Kumari v. Ghanshyam Misra (1908) ILR 
35 Cal 202. 


10. But, in Sawai Singhai v. Union 
of India (supra) Gajendragadkar, C. J. 
speaking for the Supreme Court observ- 
ed that the scope of the suit under O. 21, 
Rule 63 is different from and wider 
than that of investigation under Order 21. 
Rule 58 and, in fact, it is the order 
made in the said investigation that is the 
cause of action of the suit under O. 21, 
Rule 63 and, therefore, it could not be 
said that such a suit is outside the pur- 
view of (sic) the Privy Council in Phul 
Kumari v. Ghanshyam Misra. (1908) ILR 
35 Cal 202 the learned Judge observed: 


‘It would we think, be unreasonable 
to extend the said observation to the 
present case and treat them as enunciat- 
ing a proposition of law that for all pur- 
poses, a suit brought under O. 21, R. 63 
is either a continuation of the objection 
proceedings, or is a form of an appeal 
against the order passed in them. In our 
opinion this extension is not justified 
could - not 
have intended to lay down such a broad 
proposition. Therefore, the argument that 
the present suit is outside the purview 
of S. 80 of the Code because it is a conti- 
nuation of the attachment proceedings 
must be rejected.” 


We think it necessary to decide this ques- 
tion in the view we have taken that the 
present suit against the auction-pur- 
chaser is not barred by limitation in the 
circumstances of the case. 


11. In the result, we confirm the 
judgments of both the lower courts and 
dismiss this appeal, but in the circum- 
stances of the case without costs. 


Appeal dismissed. 
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Sunnam Sattiah, Appellant v, State of 
Andhra Pradesh, Respondent. 
Appeal Suit No. 118 of 1974, D/- 19-3- 
1979. 


Contract Act (1872), Ss. 56, 2 (e) and 
10 — Frustration — Government con- 
tract — Contract under Andhra Pradesh 
(Telangana Area) Abkari Act — Applic- 
ability of doctrine of frustration. 
(Andhra Pradesh (Telangana Area) Ab- 
kari Act (1 of 1316F), Ss. 4 and 15). 


The expression “agreement” as defined 
in Section 2 (e) of the Contract Act is 
essentially and exclusively consensual 
in nature. That is not always the case in 
the case of governmental contracts in- 
cluding those arising under the Abkari 
Act with respect to leases and counter- 
part agreements. (Para 37} 


The principle underlying S. 56 of the 
Contract Act shall have to be limited ac- 
cording to the function and purpose of 
a Governmental contract contemplated 
under the Andhra Pradesh (Telangana 
Area) Abkari Act. Whereas an agreement 
as defined in the Contract Act is con- 
sensual in nature, the Governmental con- 
tract as envisaged under the Abkari Act 
is to be construed as if it is more or less 
unilateral in character in the sense that 
the lessee or licensee undertook to abide 
by the terms and conditions contained in 
the lease and licence prepared by the 
Government. (Para 38) 


8.56 of the Contract Act lays down the 
positive rule relating to frustration and 
it doesnot leave the matter of frustration 
of the contracts tobe determined accord- 
ing to the real intention of the narties, 
The intention of the parties therefore is 
not intended to be decisive in the matter 
of establishing whether or not there is 
frustration of a contract. It is, as a rule 
of law, to be ascertained and establish- 
ed, That rule of law as enunciated under 
S. 56 of the Contract Act in the context 
of a consensual agreement when sought 
to be applied to a Governmental contract 
arising under specific statute like Abkari 
Act undergoes a needed transformation. 
And sometimes a rule of law that can be 
established under a specific statute like 
Abkari Act in the context of a Govern- 
mental contract should be given predo- 
mination over the rule of law established 
under S. 56 of the Contract Act envisag- 
ed in the context of the consensual agree- 
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ment. The rights of the parties with res- 
pect of an agreement have to be ascer- 
tained only in the context of the provi- 
sions contained in the Abkari Act and 
the Rules made thereunder as the leases 
or the counter-part agreements of the par- 
ties entered into or executed are merely 
those prepared by the Government Offi- 
cials under the Act and placed before 
the parties for acceptance or for rejec- 
tion, not involving thus any 
consensual element. When the entire ac- 
tivity associated with the abkari revenue 
is provided exclusively, exhaustively and 
comprehensively thus by the Act and the 
Rules made thereunder, the rights and 
obligations of the parties arising there- 
under shall have to be ascertained as a 
matter of statutory construction or inter- 
pretation from the scheme of the Act 
alone. Therefore, the concept of frustra- 
tion of the agreement which is consensual 
as envisaged under the Contract Act, can- 
not have ipso facto application to the 
situation arising under the specific statute 
like Abkari Act. The appellant therefore 
is not entitled, even otherwise, to invoke 
the doctrine of frustration under S. 56 
of the Contract Act for applying the 
same to the facts of the case arising 
under the Abkari Act. 

(Paras 41, 42) 


Cases Referred : Chronological Paras 
1954 SCR 310: AIR 1954 SC 44 39 

A. Satyanarayanarao and N. Venu- 
gopal Rao, for Appellant; Govt. Pleader, 
for the State. 

JUDGMENT :— This appeal by the 1st 
plaintiff is directed against the decree 
and judgment dated December 20, 1972 
made in O. S. No. 3 of 1969 on the file 
of the Subordinate Judge, Medak at 
Sangareddy in so far as the same is 
against him. j 

2. That suit was instituted by the ap- - 
pellant and his minor son, the 2nd plain- 
tiff for a declaration that. the levy of 
baitak amount alone with other incidental 
and auxiliary levies under the Hydera- 
bad Abkari Act and the Rules was ultra 
vires Art. 265 of the Constitution of India 
and the legislative powers of the com- 
ponent State of Andhra Pradesh and for 
an injunction restraining the defendant 
from collecting a sum of Rs. 17,920-14 Ps, 
comprising of (a) Rs. 446/- being the am- 
ount of the alleged arrears between 9-7- 
1953 and 15-7-1953 illegally sought to be 
collected; (b) Rs. 5,167/- being the am- 
ount sought to be collected as alleged 
tree-tax, (c) Rs. 3,957-14 being the 
penalty for alleged illicit tapping of the 
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tree; (d) Rs. 7,349/- being the amount of 
arrears of Baitak and (e) Rs. 1,000/- be- 
ing the amount of penalty for alleged 
adulteration of. Sendhi with Chicral 
Hydrate, 


3. The reliefs sought for with respect 
to item (a) ie. Rs. 446/- and item (e) 
ie. Rs. 1000/- were granted to the 
plaintiffs by the court below: There was 
no appeal against that. We are there- 
fore not concerned with those items in 
this appeal. | j 

4. So far the surviving reliefs are con- 
cerned they pertain to the abkari year 
1955-56. In Fasli 1365 i.e., 1955-56, the 
appellant was the highest bidder in the 
public auction in respect of Rangampet 
group, Lingapur and Kodapak. The œn- 
tract was entered into with the State of 
Andhra Pradesh the defendant throngh. 
its subordinate, whereby the appellant 
agreed to pay a sum of Rs. 4,146/- per 
month as baitak. The appellant deposited 
“two months baitak and earnest money 
as required by the auction conditions 
after the payment of the tree tax for 
4,000 trees besides offering substanzial 
immovable property as security for the 
satisfaction of the abkari arrears. 


5. The case pf the appellant was that 
he could not commence the business due 
to hartal and strike during the frst 
month of the contract period in the said 
fasli. Although the tree tax. for 600 trees 
was paid in advance, the tapping of the 
600 trees was stopped for 14 months 
under the express orders of the Govern- 
ment between 15-8-1956 and 30-9-1£56. 
The contract therefore kecame frustrat- 
ed due to that supervening impossibil-ty. 
The defendant is not only bound to 
grant remission of that amount but is 
also bound under law to award compan- 
sation for the loss susiained by the 
plaintiff to the extent of Rs. 12,000/-. 


6. The plaintiff-appellent reserved his 
right for the reliefs of refund of Baitak 
amount already collected by the Govern- 
ment and for compensation to the extent 
of Rs. 1200/- towards the loss sustaimed 
on account of the stopping of the tapp- 
ing of the trees and for the loss of busi- 
ness due to Hartal etc. As such the right 
of plaintiffs for the refund of Baicak 
amount and compensation referred to in 
the suit giving rise to the present ap- 
peal it is not necessary to consider, 


7. The State of Andhra Pradesh, -he 
defendant sought to collect a penalty of 
Rs. 3,957-14 P. besides the tree tax of 
Rs. 5,167/- from the appellant for the al- 
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leged illicit tapping of the trees includ- 
ed in the contract. There is no warrant 
under law for the employment of the 
coercive machinery of the State purport- 
ing to be under Ss. 7 and 43 of the 
Hyderabad Abkari Act instead of pursu- 
ing a remedy in common law courts: 
There was also a claim made against the 
appellant for two months rental which 
was not admittedly paid. 

8 The defendant-respondent filed a 
written statement and an additional 
written statement stating inter alia that 
the appellant entered into a contract 
with respect to Ramayampet group ete, 
for the year 1955-56 on a monthly rental 
of Rs, 4,145/- and deposited two months 
baitak and earnest money and offered 
security for the satisfaction of the Ab- 
kari arrears. It is not correct to state 
the appellant could not commence busi- 
ness due to Hartal and strike during the 
first month of the contract period. A ra- 
tion of 7,400 trees was allotted for the 
contract. During that contract, the appel- 
lant tapped 4,080 trees out of which he 
paid tree tax and Haq-e-Malikana for 
3,444 trees-only. He did not pay anything 
for the remaining 636 trees. The appel- 
lant submitted an application dated 24-10- 
1955 regarding the alleged strike and 
Hartal. That application was enquired 
and found to be false. During the month 
of October, 1955, the appellant tapped 
2,000 trees. That shows that there was 
no strike and -Hartal. The contention 
that from 15-8-1956 till the end of Sep- 
tember, 1956 the tapping of 600 trees was 
stopped is baseless and false. The ap- 
pellant illegally tapped 489 trees with- 
out payment of any tax. Instead of tak- 
ing any action against the Ist plaintiff- 
appellant, he was given a chance to de- 
posit the taxes for. the trees but he did 
not pay the same. Therefore, orders were 
issued to stop the tapping of the above 
trees. The appellant cannot claim any 
damage ‘or compensation from the Gov- 
ernment. There was no supervening im- 
possibility. 


9. It is true that the defendant-Gov- 
ernment seeks to collect a penalty of 
Rs. 3,957-14 Ps. besides the tree tax of 
Rs. 5,167/- from the appellant for the 
illicit tapping of trees. This amount can 
be collected as land revenue. The defen- 
dant-Government need not institute a 
suit for recovery of the said amount in 
a civil court. The provisions of the 
Hyderabad Abkari Act are not ultra 
vires the provisions of the Constitution. 
The suit is barred by limitation. It is fur- 
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ther stated that the suit 
not void and unenforceable. 


10. Exs. A-1 to A-7 are marked on be- 
half of the plaintiffs and Exs. B-1 to B-12 
for the defendant. The plaintiff (appel- 
lant) examined himself as P. W. 1 and 
the police patel was examined as P. W. 2 
and an employee of the plaintiff was 
examined as P. W. 3. On behalf of the de- 
fendant, Sri M. A. Raheem was examin- 
ed as D. W. 1. 


11. The Court below after having 
framed appropriate issues dismissed the 
suit with respect to the three following 
items— Rs. 5,167/- being the amount of 
tree tax, Rs. 3,957-14 respresenting the 
penalty for alleged illicit tapping of the 
tree and Rs. 7,349/- being the amount of 
arrears of baitak for two months after 
making some deductions, decreeing with 
respect to items comprising (a) Rs. 446/- 
and (e) Rs. 1000/- as against which there 
was no appeal, ` . 


12. The learned counsel appearing for 
the appellant contended inter alia that 
the court below erred in not granting the 
relief with respect to those three items. 
The court below ought to have held that 
there was a hartal and strike and on ac- 
count of the orders passed by the Gov- 
ernment directing the stoppage of the 
tapping of the trees, the contract was 
frustrated and, therefore, the appellant ‘is 
not liable to pay those amounts. 


13. It is contended, on the other hand 
by the learned Government Pleader that 
there is no hartal nor there is any strike. 
There was no supervening impossibility 
as to justify the contention of the appel- 
lant that there is a frustration of the 
contract and in the nature of things, 
having regard to the nature of the gov- 
ernmental contract involved in this case 
the plea as regards frustration under the 
Indian Contract Act cannot be applied 
to the facts of the case, 


14. The point that arises for con- 
sideration is whether there is any frus- 
tration of the contract and whether the 
theory of frustration as contemplated 
under the Indian Contract Act is applic- 
able to a governmental contract entered 
into under the provisions of the Andhra 
Pradesh (Telangana Area) Abkari Act. 
1316 Fasli. 


15. The abkari year commences from 
lst October and ends by the end of Sep- 
tember every year. The appellant is the 
highest bidder in the public auction for 
the year 1955-56 in respect of Rangampet 
group of shops. The appellant examined 


contracts are 


ALR. 


as P. W. 1 stated in cross-examination 
that he did not pay the baitak amount 
of Rs. 7,349/- for the months of August 
and September, 1956 because he was 
stopped from tapping the trees from 
14-8-1956 to 30-9-1956. Therefore, the 
non-payment of baitak for the last two 
months of the abkari year viz, August 
and September, 1956 was admitted by 
the appellant. But the reason given by 
him for not so paying was an account of 
frustration of contract as he was com- 
pelled to stop from tapping the trees 
from 14-8-1956 til] 30-9-1956. The monthly 
contract amount was Rs. 4,146/-. For the 
last two months it comes to Rs. 8292/-. 
The earnest money paid on the total an- 
nual baitak amount has to be adjusted. 
After the amount was so adjusted, the 
appellant has to pay a sum of Rs. 7349/- 
to the Govt. as regards baitak amount. 
There is no dispute about the amount 
mentioned above. The dispute is 
only as regards the liability to pay the 
amount. That depends upon the question 
whether there is a’ frustration of the con- 
tract. I am of the opinion that there is 
no such frustration for reasons to be 
mentioned .after a short space of time. 


16. The appellant contends that the 
contract was frustrated and therefore, he 
is not liable to pay that amount. He 
claims on the other hand that he is en- 
titled to remission and compensation but 
he reserved that right without claiming 
the same in the present suit. The case of 
the plaintiff was that he paid tree tax 
for 4,000 trees. He could not commence 
the business due to Hartal and strike 
during the first month after the com- 
mencement of the contract period in the 
said year and that although the tree tax for 
600 trees was paid in advance the tap- 
ping of those 600 trees was stopped for 
14 months between 15-8-1956 and 30-9- 
1956 under express orders of the Gov- 
ernment and that as such the contract 
became frustrated on account of the 
above supervening impossibility. 


17. The positive case of the appellant 
was that on account of the express order 
of the Government, the tapping of 600 
trees was stopped for 14 months. No such 
express order of the Government was 
produced by the appellant. 

18. In the plaint, it is stated that the 
Hartal was during the first month of the 
contract. But P. Ws. 1 to 3 exaggerated 
the duration and deposed that the Hartal 
was for a period of 1} months, though 
that discrepancy was sought to be ex- 
plained away by P. Ws. 1 to 3 by stating 
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that there was strict hartal for one 
month and the hartal was not very effec- 
tive for the other 15 days. The reasons 
which led to hartal, the appellant did 
not state in the plaint. No doubt, the a2- 
` pellant filed a petition before the Gov- 
ernment, at the time of alleged hartal 
and strike. Ex. B-8 is the report of the 
Sub Inspector of Excise regarding Hs 
enquiry into the matter. According z0 
that, the weavers are in a majority n 
Rangampet. They demanded that -the 
sendhi should be sold in tottles at 0-3-0 
I. G. instead of 0-4-0 O. S. The above d2- 
mand of the villagers cf Rangamp=t 
about the use of bottles and about the 
price of Sendhi was a peaceful demard 
and it was not in the nature of a strike. 
There was no picketing and no foree 
was used. There is no evidence to show 
that the shop in Rangampet was ever 
closed and the sendhi was ever destroyed 
at any time. 


19. The appellant examined as 
P. W. 1, stated that some political leaders 
campaigned against the selling of the 
sendhi and boycotted the sendhi shops. 
He gave petitions to the Excise Superin- . 
tendent and also to the police and tke 
police advised the political. leaders not 
to march to ‘the sendhi shops and prevent 
the persons from drinking sendhi in tke 
shops and that the political leaders went 
away. He denies the suggestion that ke 
tapped 2000 trees in the first instance, 


20. P. W. 2 when cross-examined ™ 
this aspect of the matter stated that sore 
people were saying that the drinkirg 
habit was ruining the families and that 
. Some other people were saying that they 

would drink toddy if it was sold at cheep 
rates and that there was some sort of 
strike. We have also noticed that he ez- 
aggerated the period of alleged hartal 
as having taken place for 14 months. 


21. So far as P. W. 3 is concerned, ke 
deposed that there was hartal for a 
period of over a month in the year 1956 
in Rangampet group of villages and that it 
was in the beginning of the year 1953. 
So, the business of the appellant was 
completely lost during that period of 
hartal and the same was dull for a pericd 
of 15 days. But P. W. 1 stated that tke 
hartal took place in the month of Octe- 
ber, 1955 whereas according to P. W. 3, 
the hartal took place in the year 1953. 
According to him, the serious haz- 
tal must have been in the month ef 
January 1956 and the ineffective hartal. 
must have been in the month of Febru- 
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ary 1956. The testimony of this witness 
does not inspire any confidence and the 
discrepancy detected in the testimony of 
P. W. 3 as regards the duration of hartal 
also does not inspire any confidence in 
his testimony and I agree that the Court 
below was quite: correct in not placing 
any reliance on their testimony. It is 
open to the licensee to fix his awn rates. 
When the public demanded for lessor 
price, it is the business of the appellant 
to see that nothing untoward happens. J 
am therefore of the opinion that there 
was no hartal as alleged by the appellant 
nor the circumstances constituting the 
same can be raised to the level of the 
supervening impossibility. 

22. According to P. W. 3, there was 
an account maintained by the appellant. 
Had there been hartal during that period, 
the accounts of the appellant could have 
shown that. Those accounts could have 
shown as to how many trees were tapp- 
ed during the alleged period of hartal. 
No such accounts were filed. Under those 
circumstances, I have no hesitation to 
come to the conclusion, agreeing with 
the findings of the court below that there 
was no hartal and even if it is true, as I 
have already observed, it cannot be con- 
strued as one leading to the frustration 
of the extract. co 


23. Even otherwise, I am not satisfied 
that the plea-of frustration has any re- 
levancy in the contest of the contract en- 
tered into’under the provisions of the 
Andhra Pradesh (Telangana Area) Ab- 
kari Act, 1316 fasli. 

Scheme of the Act. 


24. This Act is intended to be a com- 
prehensive law relating to abkari. The 
Government under S. 4 of the Act has 
been given power subject to such condi- 
tions as it may deem fit, to grant for a 
fixed period to any person at any place, 
a lease jointly or severally for the sup- 
ply, manufacture or sale of any inebriat- 
ing or intoxicating drug or mohwa flo- 
wer: Under sub-section (2) thereof the 
Government has been given power to 
confer on any officer the powers mention- 
ed in sub-section (1). The lease cannot 
take effect until the Collector or any 
competent officer issued licence in the 
prescribed form. Under Ss. 10, 11, and 12, 
no person shall tap sendhi tree or draw 
sendhi therefrom or possess sendhi ex- 
ceeding the exempted limit or sell sendhi 
without obtaining licence under S. 15 of 
the Act. Under S. 15 (1) of the Act, the 
Collector or other officer has been given 
the power to grant a licence mentioned 
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in the Act on payment or such duty or fee 
for such period subject to such condi- 
tions and containing such particulars as 
the Government may prescribe. The per- 
son to whem a licence under sub-sec. (1) 
is granted shall be required under sub- 
sec. (2) thereof to execute a counter-part 
agreement in conformity with the per- 
formance and to give such security for 
the performance of the agreement as the 
licence issuing authority may require. 
The Kaboliats in this case, Exs. B-3 to 
B-5, are such counter-part agreements, 
The Government have been given the 
power under sub-section (2) of S. 3 to 
make rules for the purpose of the Act. 
Under S. 13 of the Act, duty shall have 
to be assessed and recovered in the 
manner steted therein. The lease amount 
is called the Baitak amount for the high- 


est bid amount at which the successful 
bidder bids in the auction of sendhi 
shops by the Government. As per’ the 


Rules made under the Act, the lessee of 
a Sendhi shop shall have to deposit two 
months baitak amount and earnest money 
calculated at the rate of 2% on the total 
annual baitak amount. The lessee shall 
continue to deposit the monthly baitak 
amount every month. He has to pay 
licence fee of Re. 1/- per each shop. Cer- 
tain number of trees will be allotted 
for each shop. The lessee shall have to 
pay the tree tax and haq-e-malikana on 
the trees allotted to him in advance. The 
rates of tree tax and haq-e-malikana are 
prescribed in the Rules only. 


25. Under S. 4, the Government has 
got power to grant a lease, subject to 
certain corditions that may be prescrib- 
ed by the Government over which con- 
ditions the lessee has no control. Such a 
lease cannot take effect until the compe- 
tent officer issued a licence to the lessee. 
The person to whom a licence under Sec- 
tion 15 (1) is granted shall have to ex- 
ecute a counterpart agreement in confor- 
mity with the tenor of his licence. Con- 
travention of the provisions of the Act 
and the Rules thereunder including the 
conditions subject to which the leases and 
licences are granted are rendered (sic) 
under the Act. These are some of the 
peculiar features with which an abkari 
contract is associated with statutorily 
distinguishing the same from its counter- 
part consensual agreement under the 
{Indian Contract Act. Nothing is left ta 
the volition of the lessee or licencee. 

26. The entire activity associated with 
the abkari is thus comprehensively dealt 
with under the Andhra Pradesh (Telan- 
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gana Area) Abkari Act, 1316 Fasli, and 
the Rules made thereunder including tha 
fixation of the terms of the lease and of 
the counter-part agreements required to 
be executed by the lessee in conformity _ 
with the tenor of his licence. 

27. The concept of agreement 
conceived from the realm of private law 
is thus utilised for the purpose of public 
law and all its private law associations 
are thus intended to be subject to the 
predominance of the public law interests 
mentioned in the Act and the Rules made 
thereunder., The Act and the Rules made 
thereunder, as has already been seen, 
are comprehensive with respect to every 
aspect of the transactions relating to the 
abkari revenue as not to leave anything 


‘ to the volition and intention of the par- 


ties as it is generally required to be as- 
certained from the terms of a contract 
which is consensual in nature. 


28. The effect of the impact of the ex- 
ercise of statutory power under the Ab- 
kari Act by the functionaries designated 
thereunder on a lease and counter-part 
agreements as contemplated under the 
Abkari Act, falls for consideration in 
this case. i : 

29. The process of transformation, a 
private law concept like contract, under- 
goes through both structurally as well 
as functionally, while being utilised for 
purposes of public law and the consequent 
need to secure through interpretative 
process, predominance to public interest 
over private rights, involved in the im- 
plementation of the measure contemplat- 
ed under the Act for the welfare of the 
State, this case illustrates and emphasi- 
ses, i 

Social Functions of Contract. 

30. This change in the conception of 
State resulting in its tremendous expan- 
sion of the welfare and social service 
functions of the State accentuated the 
social function of a contract in the rapid- 
ly developing modern society. That has 
become one of the major factors respon- 
sible for the transaction in the function 
and substance of contract. That has also 
led to a multitude of statutory terms of 
contract, substituted for or added to the 
terms agreed to by and between the par- 
ties to the contract. 

Contract as an instrument of Social 
Control: 


31. The concept of contract has now 
come to be utilised for the purpose of 
public law as an instrument of social 
control by Government. Arthur S. Miller 
opined in an article “Government Con- 
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tracts and Social Control: A preliminary 
Enquiry” in 41 V. L. R. 1955 at pp. 56-57 
(from Law in a Changing Society by :W. 
Friedmenn-First Edition at page 110). i 
“To a large extent, the Government 
contract is an instrument of a power re~- 
lationship, and only vaguely resembles 
the consensual agreement extolled ‘by 
Maine and relied upon by Adam Smith. 
The significant decision is 
Government in setting the terms and con- 
ditions of the proposed agreement......:.. 
It is as one of the control processes of 
Government that the institution of the 
Government contract may be meaning- 
fully viewed. For the lawyer, this means 
that the Government contract and per- 
haps, also the private contract should be 
viewed from the point of departure of 
the extent to which “public law...... af- 
fects and modifies the law of contract.” 
32. Freedom of contract is the basie 
postulate of the classical theory of con- 
sensual contract. That was the reason 
why mistake, duress, undue influence and 
misrepresentation were formulated as 
vitiating elements in the formation of 
the’ contract. The classical theory: assumes 


that the parties are free to þar- 
gain and settle among themselves 
the terms and conditions of the 


agreement. The intervention of State in 
the matter of imposing or altering the 
terms and conditions of a contract in the 
interests of public was at that stage sim- 
ply unthinkable. 


33. The impact of public law upon pri- 
vate agreement is discernible in the 
variation of the terms and conditions of 
a contract by public authority either by 
statute or by action taken thereunder be 
it through rules or orders. 


“By far. the most important modifica- 
tion of the law .of contract” said Fried- 
mann (Law in a Changing Society-——First 
Edition) (page 109) however results from 
the increasing role played by the Govern- 
ment, by local. authorities, and the grow- 
ing number of incorporated public autho- 
rities, as owners and managers of industry 
as providers of public utilities, admin- 
istrators of social services or in some other 
capacity, which requires the making of 
contracts.” 

34. Speaking about “The Non-Dis- 
crimination clause in Government Con- 
tracts” Pasley said in an article in 43 
Virginia. Law Review, page 846 (1957). 
-“To begin with, a Government con- 
tract is a contract of adhəsion, that is to 
say, a contract with standard terms and 
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‘that of the O°) at page 262, the 


_vate law should apply to 


-Abkari Act with 
counterpart ‘agreements. 
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conditions, preferred by one party and 
offered to the other on a take-it or leave- 
it basis. The consensual element is reduc- 
ed to a minimum, obviously principles of 
general contract law, based on theories 
of freedom of contract, can have little 
application to such a clause.” 

35. In “Principles of Administrative 
Law” by Griffith and Street (Fourth Edi- 
learned authors 
had this to say. about the governmental 
contracts. _ 

“The law of governmental contracts 
make the usual assumption of English 
law that the. ordinary principles of pri- 
administrative 
bodies. Nonetheless, the special circum- 
stances attending these contracts make 
some variations from these principles in- 
evitable. Administrative bodies other 
than the Crown and some of the instru- 
mentalities are statutory corporations; 
they are, therefore, subject to the princi- 
ple of ultra vires and the rules controll- 
ing the form of contracts entered into by 
corporate bodies. Parliamentary control 
of expenditure introduces considerations 
irrelevant in private contracts. 

xx XX XX XX XX 
A further characteristic of administra- 
tive contracts, and the one which French 
administrative law regards as dominant, 
is the overriding public interest in the” 
completion. of . contracts fer public 
works and services. This interest is secur- 
ed by widespread use of standard terms 
and conditions, Administrative bodies 
have a monopoly in the supply to the 
public of various services such as power, 
water and telephones; for these, special 
rules are necessary. 

One further point is that contract can 
be used to oe regulatory ends by 
Government.” 


36. In the aforesaid background ofthe 
conception of governmental contract, the 
facts of the case and the arguments ad- 
vanced „àre now Proposed to, be consider- 
ed." 


37. The: expression “agreement” as 
defined in S. 2 of the Indian Contract 
Act is essentially and exclusively con-ļ 
sensual in nature. That is not always the 
case in the case of governmental con- 
tracts including those arising under the 
respect to leases and 


Frustration—Indian Contract Act. . 

38. The principle underlying S. 56 of 
the Indian Contract Act enacted in the 
year 1872 shall have to be limited ac- 
cording to the function and purpose of al. 
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governmental contract contemplated 
under the Abkari Act. Whereas an agree- 
ment as defined in the Indian Contract 
Act is consensual in nature, the govern- 
mental contract as envisaged under the 
Abkari’ Act is to be construed as if it is 
more or less unilateral in character in 
the sense that the lessee or licensee 
undertook to abide by the terms and con- 
ditions contained in the lease and licence 
prepared and other and (sic) by the Gov- 
ernment. 

39. In Satyabrata Ghose v. Mugnee- 
ram Bangur & Co., 1954 SCR 310 at p. 318 
Mukherjea, J. (as he then was) explicit- 
ed the contents of S. 56 of the Contract 
Act. After extracting the Section, the 
learned Judge observed at p. 318 of the 
report thus— 

“Although various theories have been 
propounded by the Judges and jurists in 
England regarding the juridical basis of 
the doctrine of frustration, yet the essen- 
tial idea upon which the doctrine is bas- 
ed is that of impossibility of performance 
of the contract; in fact impossibility and 
frustration are often used as inter-change- 
able expressions.” 


40. Proceeding further, the 
Judge observed at p. 322 thus: 


“These differences in the way of for- 
mulating legal theories really do not con- 
cern us so long as we have a statutory 
provision in the Indian Contract Act. In 
deciding cases in India the only doctrine 
that we have to go by is that of super- 
vening impossibility or illegality as laid 
down in S. 56 of the Contract Act, taking 
the word “impossible” in its practical 
and not literal sense. It must be borne 
in mind. however, that S. 56 lays down 
a rule of positive law and does not leave 
the matter to be determined’ according 
to the intention of the parties.” 


learned 


Al. What is therefore manifest from 
the aforesaid decision, is that S. 56 of the 
Indian Contract Act lays down the posi- 
tive rule relating to frustration and it 
does not leave the matter of frustration 
of the contracts to be determined accord- 
ing to the real intention of the parties. 
The intention of the parties therefore is 
not intended to be decisive in the. matter 
of establishing whether or not there is 
frustration of a contract. It is. as a rule 
of law, to be ascertained and established. 
That rule of law as enunciated under 
S. 56 of the Indian Contract Act in the 
context of a consensual agreement when 
sought to be applied to a governmental] 
contract arising under specific statute 
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like Abkari Act undergoes a needed trans- 
formation. And sometimes a rule of law 
that can be established under a specific 
statute like Abkari Act in the context of 
a governmental contract should be given 
predomination over the rule of law esta- 
blished under S. 56 of the Indian Con- 
tract Act envisaged in the context of the 
consensual agreement, 

42. The rights of the parties with res- 
pect of an agreement shall have to be as- 
certained only in the context of the pro- 
visions contained in the Abkari Act and 
the Rules made thereunder as the leases 
or the counter-part agreements of the 
parties entered into or executed are 
merely those prepared by the Govern- 
ment Officials under the Act and placed 
before the parties for acceptance or for 
rejection, not there being involved thug 
any consensual element, when the entire 
activity associated with the abkari re- 
venue is provided exclusively, exhausti- 
vely' and comprehensively thus by the 
Act and the Rules made thereunder, the 
rights and obligations of the parties aris- 
ing thereunder shall have to be ascer- 
tained as a matter of statutory construc- 
tion or interpretation from the scheme 
of the Act alone. I therefore, find that 
the concept of frustration of the agree- 
ment which is consensual as envisaged 
under the Indian Contract Act, 1872 can- 
not have ipso facto application to the 
situation arising under the specific statute 
like Abkari Act. The appellant therefore 
is not entitled, even otherwise, to invoke 
the doctrine of frustration under S. 56 of 
the Indian Contract Act for applying the 
same to the facts of this case arising 
under the Abkari Act. 


43. The further question is whether 
the appellant is not liable to pay Rupees 
5,167/- to the Government representing 
the penalty for alleged illicit tapping of 
the trees. It is the admitted case of the 
appellant that 7,400 trees were allotted 
to him under the contract. According to 
the Government, the appellant tapped 
4,000 trees and paid tax and haq-e-Mali- 
kina 3,444 trees. The appellant there-: 
fore tapped illegally 636 trees without 
payment of tree tax and haq-e-malikana. 
On that score, a sum of Rs. 3,957-14 wag 
levied as penalty for an illicit tapping of 
the trees and another sum of Rs. 5.167/-~ 
was sought to be collected as tree tax 
and haq-e-malikana on the above trees. 

44. Tree tax and haq-e-malikana is 
Rs. 8-25ps. per tree. P. W. 1 says in his 
evidence that tree tax and haq-e-mali- 
kana per tree was Rs. 8-12 ps. The Gov- 
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ernment levied penalty at Rs. 5/- and odd 
only per tree. The levy of tree tax and 
haq-e-malikana of Rs. 5,167/- and the 
penalty of Rs. 3,957-14 is found to {be 
correct for the appellant tapped 636 trees, 
illegally without payment of tree tax and 
haq-e-malikana. As per the - plaint, the 
appellant paid tree tax for 4000 trees 
and though he paid the tree tax for 600 
trees of the above 4000 trees in advance, 
tapping of the 600 trees was stopped by 
the Government for one and half months, 
In his chief-examination also the appel- 
lant deposed that he paid an advance tax 
for 600 trees. He further deposed that 
the Government stopped him from tapp- 
ing the 600 trees alleging that he de- 
faulted in the payment of penalties am- 
ounting to Rs. 5,000/- and that the penal- 
ty was imposed on him on the ground 
that he tapped those trees with- 
paying the tree taxes. He 
states that a — notice as per 
Ex. A-4 was issued to him to offer 
his explanation as to why he "tapped 
those trees illegally, that he went to the 
office of the Circle Inspector on 18-8- 
1956, that being holiday, the office re- 
mained closed. But according to the Gov- 
ernment, the appellant did not do what 
is expected of him by way of enquiring 
and to what date his matter stood ad- 
journed. The 
penalty and tree təx and haq-e-malikana 
-after enquiring into the same as per the 
‘Rules. In this context, the appellant com- 
mented upon the failure of the Govern- 
ment in making its records available. We 
have already seen in a different context 
that the testimony of P. Ws. 2 and 3 
were rightly rejected by the court below. 
As the appellant is supposed to have been 
maintaining accounts he could have pro- 
duced his own accounts but he did not 
produce those accounts. Therefore, the 
Government is justified in placing re- 
liance upon the records available and 
levying the penalty tax. The burden is 
upon the appellant to prove. He did not 
`~ discharge that burden. On the other hand, 
he throws the burden upon the Govern- 
ment. The court below rightly accepted 
the contention of the Government that 
the appellant illegally tapped 636 trees 
without payment of tree tax and haq-e- 
malikana and therefore, the Government 
is perfectly entitled to levy the tree tax 
and haq-e-malikana as well as 


45. A contention was raised in the end > 


that these dues may be written off as 
they used to do with 
matters. That is a matter entirely left to 
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penalty.. 


respect to other 
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the discretion of the authorities concern- 
ed and no legal right is established in- 
hering in the appellant to claim such a 
relief. This does not however prevent 
the Government from considering the 
case of the appellant, if he chooses to_ 
approach them. : 
46. For the aforesaid reasons, I am _ 
satisfied that there are no merits in this 
appeal. This appeal is therefore dismiss- 

ed with costs. 
Appeal dismissed. 
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Smt. Godavari Bai Rathi and an- 
other, Petitioners v. The Municipal 
Corporation of Hyderabad and another, 
Respondents. 

Writ Petn. No. 2291 of 1978, D/- 
§-12-1978. 

Hyderabad Municipal Corporation 


(Building) Bye-laws (1972), B. L. Nos. 
26, 27, 28 — Applicability — Bye-laws 
apply to ground floor level only. 

The Bye-laws 26, 27 and 28 provide 
for open spaces in the front; rear and 
sides ofthe building atthe ground floor 
level only.. When the ground. floor 
is constructed in conformity with 
the said bye-laws any floor con- 
structed on such ground floor of 
the building by raising walls vertical- 
ly and on a line with the walls of the 
ground floor will satisfy the require- 
ments of the said bye-laws with re- 
gard to leaving of open spaces around 
the building. It is, therefore, not 
necessary that at the first floor level 
and above, again additional open space 
as required by the said bye-laws should 
be provided. Language of the bye- 
laws do not admit of any such inter- 
pretation. It is also opposed to com- 
mon sense and well-known rules of 
building construction andis unworkable. 
W. P. No. 3496 of 1974, D/- 1-3-1976 
(Andh Pra), Fol (Para 8) 
Cases Referred: Chronological Paras 
(1977) W. P. No. 186 of 1977, D/- 28-9- 

1977 (Andh Pra), Godavari Bai Rathi 

v. Municipal Corpn. of Hyderabad 


5, 10 
(1976) W. P. No. 3496 of 1974, D/- 
1-3-1976: (Andh Pra) Vijayalakshmi 


v. Commr. and Spl. Officer Municipal 
Corpn., Hyderabad 5, 9, 10 
C. P. Sarathy. for Petitioners; Govt. 
Pleader, for Transport (for No. 2) and 


DW/GW/C60/79/DMS/RSK 
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K. Janarthana Rao (for No. 1), for Re- 
spondents. 


ORDER:— This is an application for 


the issue of a writ of certiorari call- 
ing for the records relating to the 
order No, 840/2/3/76 dated 19-10-1976 
of the Municipal Corporation of 


Hyderabad and the order in Memo- 
randum No. 5865/K2/76-3-MA dated 
26-5-1978 -of the Government o# 
Andhra Pradesh and quashing the same 
and to direct the lst respondent to 
sanction the plan submitted by the 
petitioners on 25-9-1976 for construc- 
tion of second floor. 

2. The relevant facts are as follows: 
The petitioners are the owners of a 
building bearing Municipal No. 3-2-840 


in Kachiguda, Hyderabad. The peti- 
tioners applied on 7-2-1964 to the 
Commissioner of the Ist respondent 


Corporation for permission to raise cer- 
tain constructions. As no orders were 
communicated, the petitioner com- 
menced construction on 1-4-1964. When 
the construction was nearing comple- 
tion, the lst respondent issued a notice 
calling upon the petitioner to demolish 
the construction. The petitioner there- 
upon filed a writ petition W. P. No. 
273/65 and the same was allowed by 
this Court on 25-1-1968 holding that 
the petitioner was entitled under Sec- 
tion 437 of the Hyderabad Municipal 
Corporation Act to proceed with the 
construction, as no communication was 
received from the Corporation within 
30 days as required by the Act and 
that the construction did not contra- 
vene any of the provisions of the Act 
or the Bye-laws. Thereafter, the peti- 
tioner completed construction of the 
ground floor in accordance with the 
plan submitted by them. 


% The petitioners wanted to raise a 
first floor on the ground floor for a 
lodging house and applied on 4-9-1971 
with the plans for constructing the first 
floor. The 1st respondent called upon 
the petitioners to submit plans relat- 
ing to the ground floor, whereupon the 
petitioners replied on 8-10-1971 that 
the necessary plans were in possession 
of the Corporation and that the ground 
floor was constructed in accordance 
with the said plans and as upheld by 
this Court in the judgment in W. P. 
No. 273/65. On 28-10-1971, the Cor- 
poration refused permission for con~ 
struction of the first floor raising some 
objections, The petitioners thereupon 
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filed a writ petition W. P. No. 4803/71 
and. during the pendency of the writ 
petition, completed construction of the 
first floor in accordance with the plan 
submitted by them. That writ petition 
was finally allowed overruling the ob- 
jections of the Corporation ənd direct- 
ing the Corporation to sanction the 
plan on the basis of which the struc- 
ture was completed. It is stated that 
the first is now being used as ‘Nanda 
Lodge’. 


4, The petitioners wanted io raise a ` 
second floor and accordingly submitted 
a plan on 25-9-1976 to the Corporation 
for construction of a building of a 
commercial nature. On 20-10-1976 the 
Corporation returned the plans refus- 
ing permission on the ground that “the 
proposed construction violates Building 
Bye-law Nos. 26 and 23 and no docu- 
ments of ownership or previous ap- 
proved plans have been submitted”. 
The petitioners preferred an appeal to 
the Government and the Government 
passed an order rejecting permission 
to the petitioners on the ground that 
“the relaxation of the Hyderabad 
Municipal Corporation Building Bye- 
laws 1972 sought for by them are 
against the land used and that the site 
is affected by 5 feet as per the Mas- 
ter Plan, and that the proposals are 
also in violation of By-laws 23, 24 and 


26 of the Hyderabad Municipal Cor- 
poration (Buildings) Bye-laws 1972”, 
The petitioners thereupon filed this 


writ petition challenging the orders of 
the Corporation and the Government, 


5. Shri C. P. Sarathy, the learned - 
counsel for the petitioner firstly con- 
tended that Bye-laws Nos. 23, 24 and 
26 are not applicable to the construc- 


tion of second floor as held by this 
Court in two judgments, one of my 
learned brother Gangadhara Rao., . J. 


in W. P. No. 186 of 1977, D/- 28-9-1977 
and another of Chinnappa Heddy, J. 
in W. P. No. 186 of 1977, D/- 28-9-1977. 
and as. per the Circular issued by the 
Corporation on 23-3-1977 and that the 
refusal of permission on the ground of 
violation of the said Bye-laws is not 
valid. In the first of the cases, my 
learned brother Gangadhara Rao, J. 
held that Bye-laws 26 to 28 and 59 
and 60 do not apply to construction of 
the first floor, Pursuant to the said 
judgment, the Special Officer, Munici- 
pal Corporation of Hyderabad issued 
proceedings No, 534/TP/77 dated 23-3- 
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1977 informing the City: Planner aad 
the Assistant Municipal Commissioners 


and Asstt. City Planners of Circle O- 


ces not to comply with- building bye- 
laws 23, 26, 27, 28, 59 and 60 to the 
extent of the construction on the first 
floor and above any | building. In the 
judgment in W. P, -No. 
D/- 28-9-1977, Chinnappa Reddy, J. 
held that apart from the Bye-laws. 23, 
26, 27, 28; 59 and 60 mentioned in the 
proceedings of the Special .Officer, Bye- 
Jaw No. 24 also was not applicable to 
the construction of the first floor. 

6. Relying on these judgments” and 
the proceedings issued by the Special 
Officer referred to abov2, it is sought 
to be contended that the Building Bre- 
laws 23, 24, 27 and 28 are not aprli- 
cable and therefore the 
orders of both the Commissioner and 
the Government refusing permission on 
the ground that the proposed construc- 
tion of second floor violates Bye-laws 
23, 24 and 26 are not valid. 


7. Part I of the Hyderabad Muni- 
cipal Corporation (Buildings) bye-laws 
1972 containing Byelaws 18 to 50 deals 
with provisions relating to ventilation, 
sanitation and other requirements. Of 
these bye-laws, bye-laws 23 to 29 ccn- 
tain provisions relating to open aif 
space and open’ space to be provided 
in respect of buildings. The other bye- 
laws in Part II need not be referred 
to as they are not relevant for the 
purpose of this case. 


Bye-laws 23 to 29 are as follows:— 

"23. Open space requirements—open air 
space: Every room intended for human 
habitation shall abut an interior or ex- 
terior open air space of the width or 
dimensions specified in the Table below 
or an open verandah not exceeding 
half the width of open space subject to 
the maximum with of 3 meters and 
extending to the full length of the in- 
terior or exterior open space as men- 
tioned below: 


(table omitted) 


Explanation:— This bye-law shall 
not apply to buildings intended for tse 
exclusively for shops, godowns or 
warehouses having a height of not mcre 
than 7.3152 metres, but any relaxation 
from this bye-law shall be ‘only with 
the specific sanction of the Commz-s- 
sioner. i 


24. Joint Open Air- Space:— 1) 
Every such interior or exterior open ir 


186 of 1977, 


impugned’ 
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‘Space unless the latter isa street, shall 


be maintained for the benefit of such 
building exclusively and shall be en- 
tirely within the owner’s own premises. 


(2) If such interior or exterior open 
air space is intended to be used for 
the benefit of more than one building 
of the same owner, the width of such 
open air space shall be equal to one 
half of the height of the tallest build- 
ing abutting such open air space or the 
open space which has to be provided 
under this bye-law whichever is grea- 
ter. i l 

(3) If such interior or exterior open 
air space is jointly owned by more 
than one person, its width shall also 
be as specified above, provided that 
every such person may agree in writ- 
ing to allow his portion of such joint 
open .air space to be used for the 
benefit of every building abutting on 
such joint open air space required for 
the purpose of these- bye-laws. No 
boundary wall between such joint open 
air space shall be erected or raised to 
a height of more than 2 metres. 

25. Open space to'be open to sky:— 
Every open space, whether exterior or 
interior, provided in pursuance of any 
rule or bye-law or under agreement 
lodged with the Commissioner, shall 
be kept .free from any erection thereon 
and shail be open to the sky and no 
cornice, roof or weather shade more 
than 0.75 metre wide shall over-hang 
or project over the said open space, 
Every open space provided under these 
bye-laws shall have a suitable and 
sufficient access, No open drain, except 
for rain water, shall be constructed in 
any such open space. 

26. Open space around 
Buildings: — 

(i) Every building located ina plot or 
site abutting one or more roads shall 
have a front open space of minimum 
width of 3 metres and in the case of 
sides abutting other streets a width of 
an average of 2 metres and at no 
point shall it be less than 1.5 metres. 
Such an open space shall form an in- 
separable part of the plot of the build- 
ing. 

Gi) No structures, other than sup- 
ported balconies, weather shades or 
such unsupported structures not ex- 
ceeding 1 metre in width, compound 
walls not exceeding 2 metres in height, 
and steps, pylons, flower beds and the 
like not exceeding the height of the 
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28 A.P. [Prs. 7-9] 


plinth shall be permitted in such open 
space. 

(iii) In case of shops along the noti- 
fied shopping streets or in predominant- 
ly shopping areas, the front open space 
required to be left may be allowed ta 
be covered as a continuous (arcade) 
varandah of approved design open from 
both sides for public passage. 

27. Rear open  space:— (1) Every 
residential building shall have a rear 
open space of an average width of 4.5 
metres and at no place shall it be less 
than 3_ metres except in the case of 
back to back sites here the width of 
the rear open space may be reduced to 
3 metres. 

(2) A well, latrine, ash-pit garage, 
cow-shed and any other building in- 
cluding kitchen not intended for 
human habitation and not exceeding a 
height of 3 metres above ground. level, 
may be constructed in the open space 
referred to above: 


Provided that 
covered by such 


the aggregate area 
structures shall not 
exceed one-fourth of the area of such 
open space, with no opening of any 
sort facing or overlooking the property 
of the neighbour; provided further 
that no such construction shall be in 
the open space abutting another street. 

Note: This bye-law shall not apply 
to shops, stores attached to shops. 

28. Side open space: — Every resi- 
dential building shall have a perma- 
nent open air space not less than 1.5 
metres in width on both sides other 
than its front and rear and such side 
Open space shall form an inseparable 
part of the site, or plot on which the 
building is located. If any of the 
sides of such building abuts a street, 
the side open space shall be equal te 
the minimum front open space pre- 
scribed under bye-law 26. 


Note:— This bye-law shall not apply 
to shops where specially arcaded 
vwarandahs are allowable. 

29. Safeguard against reduction of 
open space:— 


(1) No construction shall be allowed 
if such work operates to reduce an 
open air space of any other adjoining 
building belonging to the same owner 
to an extent less than what is pre- 
scribed by any of the bye-laws or 
rules in force at the time of the pro- 
posed work or to reduce further such 
open space if it is already less than 
that prescribed. 
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(2) No construction of any sort in- 
cluding a garage, outhouse, watchman’s 
quarters shall be allowed to be erect- 
ed in the front open space between 
the street and building line.” 

8. Bye-laws 26, 27: and 28 deal with 
the extents of front open space, rear 
open spaces and side open spaces to 
be provided in respect of residential 
buildings. Bye-laws 23 and %4 deal 
with the open air space to ‘be pro- 
vided for the rooms in such buildings. 
Bye-law 25 prohibits any erection on 
the open space required to be provid- 
ed under the Bye-laws or agreement 
with the Commissioner, and it further 
requires that such open space shall be 
open to sky, and no cornice or roof 
weather shade more than 0.75 metre 
wide shall overhang or project over the 
said open space. Bye-law 29 also pro- 
vides for safeguards against reduction 
òf the open air 
space. 


and 








regard to leaving of open spaces around 
the building. It is, therefore, not 
necessary that at the first floor level 
and above, again additional open space 
as required by the said bye-law 
should be provided, If such additional 
Space is required to be left open at 
the first floor level, it will result in 
leaving double the space required to 
be left open by the said bye-laws. 
Surely, that could not have been the 
intention of the framers of the bye- 
laws. The language of the bye-laws do 
not admit of any such interpretation. 
It is also opposed to common sense and 
well-known rules of Building Construc- 
tion and is unworkable. My learned 
brother Gangadhara Rao., J. pointed 
out how such an interpretation of the 
bye-laws. would make the construction 

of the _first floor impossible. f 
9, In the case before my learned 
brother Gangadhara Rao, J. in Vijaya- 
lakshmi v. Commr, & Special Officer, 
Municipal Corporation of Hyderabad 
P. No. 3496 of 1974), while sanc- 
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tioning the plan, the Ccrporation. in- 
sisted on 5 feet front open space in 
the first floor and 9.feet in the second 
floor and a set back of 6 feet on the 
west in both the floors and a set back 
of 3 feet on the north end 
both the floors. Questioning the said 


modification of the plan, it was con- 
tended in that writ petition that it 
was technically impossible to con- 


struct the two floors on the existing 
ground floor by setting back according 
to the modified plan. The learned Judge 
accepted the said contention and held 
that the walls on the first and second 
floors can be raised only on the walls 
of the ground floor and the first and 
second floors could be raised on the 
same foundation on which the ground 
floor is existing. Inthat view, the learn- 
ed Judge heldthat the Corporation can- 
not insiston leaving further open space 
on the first and second floor levels in 
addition to the space allowed for set 
back at the ground floor level in ac- 
cordance with the bye-laws. The learn- 
ed Judge never intended to lay down 
that the first floor can be constructed 
in such a manner as to overhang or 
project over the open spaces required 
to be provided according to bye-laws 
26, 27 and 28 for the building at the 
ground floor level in the front, rear 
and sides. 


10. So far as bye-laws 23 and %4 
are concerned, they relate to open air 
spaces to be provided for the rooms 
in the building. These bye-laws are 
intended to regulate and provide pro- 
per ventilation. for the rooms. I do 


“not see why the application of these 


bye-laws should be restricted to the 
rooms in the ground floor. There can 
be no practical difficulty in applying 
the bye-laws 23 and 24 to the rooms 
in the first floor and above. In the 
judgment in Vajayalakshmi v. Commr. 
and Special Officer, Municipal Corpora- 
tion of Hyderabad (W. P. No. 3496 of 
1974) decided by my learned brother 
Gangadhara Rao., J. the question of 
applicability of bye-laws 23 and 24 to 
the first floor was not raised or decid- 
ed. But the Special Officer, Municipal 
Corporation of Hyderabad on a wrong 
understanding of the said judgment, 
issued proceedings No. 534/TP/77 dated 
23-7-1977 that there need be no com- 
pliance with bye-laws 23, 26, 27 and 
28 to the extent of construction of the 
first floor. On account of these pro- 
ceedings of the Special Officer, it was 
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held by Chinnappa Reddy, J. in Smt. 
Godavari Bai Rathi v. Municipal Cor- 


poration of Hyderabad, (W.P. No. 186 
of 1977) that bye-law No. 24 also 
applies to spaces referred to in 


Building bye-laws No. 23 and there- 
fore, compliance with Building bye- 
law No. 24 could not also be in- 
sisted upon when the construction is 
on the first floor. But for the errone- 
ous proceedings referred to above of 
the Special Officer, the learned Judge 
would not have intended to lay down 
that bye-laws relating to ventilation 
should not apply to the rooms in the 
first floor. The proceedings issued by 
the Special Officer that bye-laws 23, 
26, 27 and 28 need not be complied 
regard to construction of 
the first floor and above appears to 
be clearly erroneous. Such a direction 
is really beyond his powers, 


11. The petitioners have to comply 
with the bye-laws 23 and 24 in re- 
spect of the rooms to be built on the 
second floor. But they need not set 
apart 5 feet open pace in the second 
floor, as they had already left the 
required open space at the ground 
floor level in confirmity with bye-laws 
26, 27, and 28. But in constructing the 


second floor, the petitioners have to 
comply with the provisions of bye- 
laws 25 and 29 and cannot raise any 
construction in contravention of the 
said bye-laws. 

12. The contention of Sri C. P. 


Sarathy, the learned counsel for the 
petitioners is, that the Special Officer 
refused permission on another ground, 
viz, that no documents of ownership 
or previous approved plans were sub- 
mitted. But these grounds do not ap- 
pear to be valid or tenable. The peti- 
tioners had already constructed the 
ground floor and the first floor. Their 
ownership does not seem to have been 
doubted or disputed even in the ear- 
Her writ proceedings. The other re- 
quirement of submission of previous 
approved plans cannot be complied 
with as the Corporation authorities did 
not approve the plan submitted by the 
petitioners for the ground floor and 
consequently the petitioners had filed 
W. P. No. 273/65 in respect of 
construction of the ground floor and 
the same was allowed by this Court. 
Similarly, when the Corporation re- 
for construction of 


the first floor, the second petitioner 


30 A.P. E. I. D. Parry (India) Ltd. v. M/s, Savani Transports 


filed W. P. No. 4803/71 and the same 
was allowed and the Corporation was 
directed to sanction the plan, on the 
basis of which the structure was com- 
pleted. Therefore, the order of the 
Special Officer refusing permission for 
construction of the second floor on the 
ground that the previous approved 
plans were not submitted, is unsus~ 
tainable, Further, the Government did 
not rely upon the failure to produce 
documents of | ownership or previous 
approved plans in rejecting the peti- 
tioner’s request. .The Government, on 
the other hand, refused permission on 
- the ground thatthe relaxation asked for 
by the petitioner is ‘against the land 
use and that the site is affected by 5 
feet as per the Master Plan and the 
proposals are in violation of bye-laws 
23, 24 and 26 of the Building bye-laws. 
But the first two grounds are unten- 
able as the petitioners had already pro- 
vided 5 feet at the ground level. 
Therefore, the question of providing 
further additional 5 feet space at the 
second floor level does not arise. It is 
on a wrong interpretation of the bye- 
laws based on the proceedings issued 
by the Special Officer with regard to 
the application of the bye-laws Nos. 
23, 26, 27 and 28 to the construction 
of the floor and above floors, that the 
proposals were held to be in violation 
of the said bye-laws. As already held 
by me, the petitioners having complied 
with the bye-laws 26, 27 and 28 and 
left the open space at the ground floor 
level as required by the bye-laws, the 
the question of providing further addi- 
tional open space at the second floor 
would not arise, but the second floor 
to be constructed by the petitioners 
Should comply with the requirements 
of bye-laws 25 and 29 and the rooms 
to be built in second floor should also 
comply with the requirements of bye- 
laws 23 and 24. 


13. In the result, the impugned 
orders are quashed and the writ peti- 
tion is allowed and a writ of manda- 
mus will issue to the respondents to 


sanction the plan submitted by the 
petitioners for construction of the 
second floor in accordance with the 


bye-laws and in the light of the direc- 
tions contained in this order. This order 
will be complied with by the respon- 
dents within four weeks from the date 
of receipt of this order in default of 
such compliance. it is open to the peti- 
tioners to proceed with the construc- 


A. LR, 


tion of the second floor in accordanca 
with the relevant bye-laws and in the 
light of the observations contained in 
this order. In the circumstances of 
the case, there will be no order as to 
costs, Advocate’s fee Rs. 100/-. 
Petition. allowed, 
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E. I. D. Parry (India) Limited, Ap- 
pellant v. M/s. Savani Transports Pvt; 
Ltd., Secunderabad, Respondent. 

S. A. No. 577 of 1977 and A. A. Q 
No. 450-of 1977, D/- 9-8-1978." 


Civil P, C. (1908), S. 20 — Agree- 
ment of parties to choose the court 
out of competent courts excludes the 
jurisdiction of other courts. 


Where there are two competent 
courts which can deal with the sub- 
ject matter of the litigation, it is open 
to the parties to a contract to agree 
that the dispute in respect thereof 
should be adjudicated upon by one of 
the two courts and it is not contrary 
to S. 28 of the Contract Act. (Para 8) 


The plaintiff . entrusted a consign- 
ment of hybrid bajra seeds to the de- 
fendant transport company. The con- 
signment was seized at Hyderabad. by 
sales tax authorities while on way to 
Rajkot. The goods were detained in the 
godown of the defendant’s branch. The 
plaintiff complained that since the de- 
fendant did not take proper steps to 
preserve the seeds he suffered a loss. 
He filed a suit in the court at Hydera- 
bad. In appeal, it -was held that . 
court at Hyderabad had no jurisdic- 
tion because the way bills stipulated 
that the bills were ‘subject to Bombay 
jurisdiction’. 

Held, Bombay Court had jurisdiction 
to try the suit, because the defendant 
had his Head Office at Bombay. The 
parties were at liberty to agree that 
only Bombay Court should have juris- 
diction to try the suit, (Para 8) 


Cases Referred: Chronological Paras 
(1974) 1 Andh WR 427: AIR 1975 
Andh Pra 32 _ 4 
K. G. Kannabhiran, for Appellant; 
S. Balchand, for Respondent. 


*(Against decree of Addi. Chief Judge 
(Tem.) City Civil Court Hyderabad 
in Appeal Suit No. 155 of 1975). 


DW/GW/C56/79/DMS/RSK. 


r 


1986.. E. IL D. Parry (India) Lid. v. M/s, 


JUDGMENT:— The substantial ques- 
tion of law I have to decide in this 
Second Appeal is whether the Hydera- 
bad Court has jurisdiction to try the 
suit in question? ` | 

2. The plaintiff . is the Appellant, 
He entrusted a consignment of hybrid 
bajra seeds to the defendant M/s. 
Savani Transport (Private) Limited on 
12th May, 1970 under Bill No. 0656 to 
be carried from Adoni to Rajkot. He 
also entrusted another consigriment on 
13th May, 1970 under Bill No. 4137 to 
be carried from Kurnool to Rajkot. 
Those two consignments were seized 
on 2nd June 1970 by the Sales Tax 
Authorities at Hyderabad while in 
transit from Kurnool to Rajkot. The 
goods were detained in the godown of 
the defendant’s branch, The plaintiff 
complains that since the defendant did 
not take proper steps the germination 
value- of the seeds was Icst and thereby 
he had sustained a loss of Rs. 4668-40. 
He filed the suit in the Court of the 
IV Asstt. Judge, City Civil Court, Hyde- 
rabad. The defendant resisted the suit 
stating that the seizure was valid and 
in spite of repeated correspondence the 
plaintiff failed to take further steps for 
the onward transit of the consignment. 
The defendant denied that he had 
wilfully detained the goods. The de- 
fendant alleged that. on account of the 
‘mistake committed by the plaintiff in 
not furnishing the necessary permit 
at the time of check, he had suffered 
loss on account of the detention of the 
lorry and other expenses. Finally, he 
contended that as per the contract as 
evidenced by the endorsement on. the 
the lorry receipt, the Court at Bombay 
alone had jurisdiction and the Court 
at Hyderabad had no jurisdiction to 
entertain the suit. ; 


3° The trial Court decreed the ‘suit. 
It held that the. Court at Hyderabad 
had jurisdiction to ` entertain the suit. 
Questioning the decree, the defendant 


filed an appeal in the court of the 
Additional Chief Judges, City Civil 
Court. The learned Judge held that 


‘the Court at Hyderabad had no juris- 
diction to try the suit. He did not 
go into the’ merits of the case, Conse- 
quently, he directed return of the 
plaint to the plaintiff for presentation 
to proper Court: Questioning that de- 
cree the defendant filed an appeal in 
the Court of the. Additional Chief 
Judge, City Civil Court. The learned 
Judge held’ that the Court at Hydera- 


Savani Transports [Prs. 1-7] A.P, 31 


bad had no jurisdiction to try the suit. 
He did not go into the merits of the 
case. Consequently, he directed’ re- 
turn of the plaint to the plaintiff for 
presentation to proper Court. Question- 
ing that decree the plaintiff has filed 
this appeal. 

4. It is submitted by Sri K. G. 
Kannabiram, learned counsel for the 
appellant that no part of cause of ac- 
tion has arisen at Bombay, that the 


defendant had his Branch Office at 
Hyderabad, that the goods were de- 
tained in the Branch Office and it is 


that they corresponded with the plain- 
tiff with regard to the claim and in 
these circumstances, it is not correct 
to state that -the Court at Hyderabad 
had no jurisdiction to try the suit, He 
further submitted that merely because 
the words “subject to Bombay ju- 
risdiction” are printed on the top of 
the Way Bill, it does not mean that 
the jursdiction of the Hyderabad Court, 
is excluded. In this connection he 
relied upon G. P. Venkatraju & Co. 
v. P. Jagannadhan & Co. (1974) 1 
Andh WR 427. 


-5. I have seen the Way Bills Exs. 
A-4 and. A-5. At the top of the Way 
Bills the words ‘subject to Bombay 
jurisdiction’ are printed in red ink. 
Clause 17 printed on the reverse of 
the Way Bill (Ex. A-4) reads as fol- 
lows: 

“The Court in Bombay State alone 
shall have jurisdiction in respect of 
all claims and matters arising under 


the consignment or of the goods en- 
trusted for transport.” 
Clause 17 printed on the reverse of 
Ex. A-5 reads as follows: 

“The contract shall be deemed to 


have been entered into and made with 
the Administrative and Head Office: of 
the Company at- Bombay.” :.- 

6. It is therefore expressly agreed 


that the courts in Bombay alone shall 
have jurisdiction in . respect of, all 
claims and matters arising under the 


consignment, or of the goods entrusted 
for transport. ny 

7. It is not disputed that the 
Office of the defendant is at Bombay. 
Under Sec. 20 of the Civil P. GC, a 
suit can be instituted in a court within 
the local limits of whose jurisdiction 
the defendant resides or carries on 
business or the cause. of action wholly 
or in part arises. Explanation II to 
Sec, 20, Civil P. C. says that a Cor- 


Head 
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poration shall be deemed to carry on 
business at its sole or principal office 
in India, or in respect of any cause 
of action arising at any place where 
it has also a _ subordinate office, at 
such place. 

8 In view of Sec. 20, Civil P.C 
it cannot be disputed that the plaintif 
ean file the suit, at Bombay against 
the defendant, It is now well settled 
by a catena of decisions which it is 
unnecessary to refer that where there 
are two competent courts, which can 
ideal with the subject matter of the 
litigation, it is open to parties to a 
contract to agree that the dispute in 
respect thereof should be adjudicated 
upon by one of the two competent 
courts and it is not contrary to Sec- 
tion 28 of the Contract Act; only the 
parties by agreement cannot confer jur- 
isdiction on courts not possessed by it 
under the Code. In this case, admit- 
tedly, Bombay Court had jurisdiction 
to try the suit, because the defendant 
has his Head Office at Bombay. The 
parties are at liberty to agree that 
only Bombay Court should have jur- 
isdiction to try the suit. In view of 
cl. 17 on the reverse of the Way Bills, 
I have to hold that the plaintiff has 
agreed that only Bombay Court should 
have jurisdiction to decide the dispute 
if any, that might arise between the 
parties. Consequently, I hold that the 
judgment of the learned Additional 
Chief Judge is correct, and I dismiss 
both these appeals, but in the circum- 
stances of the case, without costs. 

9. The lower Court is directed to 
return the plaint to the appellant on 
or before 16th September, 1978 along 
with the original documents. 

Order accordingly. 
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SAMBASIVA RAO AND 
RAGHUVIR, JJ. 


Chekka Venkata Suryanarayana 
Murthy, Appellant v. Appana Veerraju 
and another, Respondents. 

Letters Patent Appeal No. 94 of 1974, 
D/- 2-4-1978.* 

Limitation Act (1963), Art. 55 — 
Starting point of limitation — Suit for 
eet pean ite ee Se eo 


*(Against judgment of Venkatrama 
Sastry J. in S. A. No, 291 of 1972, 
D/- 18-7-1973). 


DW/FW/C54/79/RSK 





C. V. S. Murthy v., Appana Veerraju 


A.L R. 


of agreement of 
time from date 


specific performance 
sale filed not within 
fixed for performance (1-6-1961) but 
after final disposal of suit (17-7-1968) 
in favour of vendor — Held suit was 
barred by time. AIR 1920 Mad 1 (FB), 
Held no longer good law in view of 
AIR 1945 PC 5. AIR 1963 Mad 24 and 
(1887-88) 15 Ind App 211 (PC) Held 
not good law in view of AIR 1959 SC 
198. j 
The purchaser filed a suit for speci- 
fic performance of agreement of sale 
dated 1-2-1961 by which defendant’s 
father who died on 3-1-61, having re- 
ceived the part of consideration agreed 
tosell thehouse andthe parties fixed 
the date for performance as on 1-6-1961 
or earlier. The suit house was subject 
matter of dispute and the suit was dis- 
missed on 20-1-1961 ie. before the 
agreement of sale was executed, There 
were appeals and the suit was finally 
dismissed on 17-7-1968. The plaintiff at 
first, on 18-5-1961 and again on 4-9- 
1968, after the suit was finally decided, 
issued notice for performance of the 
agreement. It was urged, in the cir- 
cumstances of the case, it should be 
held that the cause of action arose. on 
the day when suit was finally decided — 
in favour of the vendors, as, laying a 
suit for specific performance earlier to 
the date would have been infructuous. 
In the alternative it was argued, the 
cause of action stood suspended till 
that date. 


Held rejecting the above contention 
that the cause of action arose on 1-6- 
1961 the date fixed in the agreement 
and the suit was barred by limitation, | 
The institution of a suit could never 
be said to be futile, if it would there- 
by prevent running of limitation. AIR 
1945 PC 5, Relied on. AIR 1920 Mad 
1 (FB), Held no longer good law. . 

(Paras 7, 11) 

In applying statutes of limitation 
equitable considerations are out of 
place, strict grammatical meaning of the 
words is the safeguide. Dicta in AIR 
1932 PC 165 as approved by AIR 1959 
SC 198, Rel. on. (Para 10) 


The doctrine of tmputing intention 
to the parties to the contract isin con- 
flict with two out of the three basic 
postulates supporting the existence of 
the statutes of limitation, first being 
that long duration claims have more 
of cruelty than justice in them, the 
second that persons with good causes 
of action should pursue them with re- 


“1980. - €. V.S. Murthy v 


- ‘asonable : diligence, the. third being that ' 


a defendant might have lost the evi-. 
dence to disprove a stale claim, AIR 
- 1963 Mad 24 and Observations of Lord 
Hobhouse in (1887-88) 1& Ind App 211 
(PC), Held not good law in view jof 
AIR 1959 SC 198, (Paras 9,- 10) 
Cases Referred: Chronological Paras 
1962) 2 Mad LJ 156: AIR 1963 na 
24 


AIR 1959 SC 198:1959 All LJ 83 10 
AIR 1949 Mad 279 6-A 
AIR 1945 PC 5 7, 8 


£1933) 64 Mad LJ 664 : AIR 1933 Mad 
418 (FB) 6-A, 7 
01932) 59 Ind App 283: AIR 1932 PC 
165: 1932 All LJ 643 í 10 
(1920) ILR 43 Mad 185: AIR 1920 Mad 
1 (FB) 5, 6-A, 8 
{1887-88) 15 Ind App 211:ILR 11 AH 
- 47 (PC) 10 


’ C. Poorniah, for Appellant; C. Sita- 
Yamayya, for Respondents. 


RAGHUVIR, J.:— This L, P. A. arises 
out of a purchaser’s suit for specific 
‘performance of agreement of sale 
(Ex. A-2) dated 1-2-1961 by which the 
defendant’s father Sriramulu, who died 
on 3-4-1961, having received Rs. 200/- 
agreed fo sell the house No. 3/10 of 
Thallarevu village in East Godavari 
District, and received Rs. 100/- on 
15-3-1961 out of the total considera- 
tion of Rs. 400/-. In Ex. A-2 the par- 
fies fixed the date for performance as 
on 1-6-1961 or earlier. The suit, however, 
was filed on 12-11-1968, 


- 2 The suit house was the subject- 
matter of dispute in O. S. No. 30/60 
on the file of the District Munsifi’s 
Court at Kakinada, in which Manepalli, 
Veerraju claimed possession. Sriramulu, 
the defendant in the suit, was defend- 
ing his title to the house. The suit 
was dismissed on 20-1-1961, twelve 
days earlier to the execution of the 
agreement of sale, Ex. A-2, The suit 
ultimately culminated in S. A. Number 
777/65 and this Court on 17-7-1968 
finally dismissed the suit. The plain- 
tiff at first, on 18-5-1961 issued notice 
and demanded performance and again 
` On 4-9-1968, after the suit is finally 
decided, issued, for the second time, 
notice for performane of the agree- 
ment. 

3. The defendants resisted the speci- 
fic performance on the ground that it 
was barred by limitation under Art. 
113 of the Limitation Act (Act 9 of 
4908), (Art. 54 of Act 36 of 193} - 
` £980 Andh. Pra/3 I G13 ` 


-Appana Veerraju - 


A. -P; 33° 


-~ 4. ‘Mr. Poorniah, the learned Coun- 
sel for the plaintiff-appellant, submits 
Veerraju’s suit was decided finally on 
17-7-1968.. Therefore, the purchaser- . 
plaintiff could not have instituted the 
suit prior to that date. Itis urged, in 
the circumstances of the case, it should 
be held that the cause of action arose 
on the day when O. S. No. 30/60 was 
finally decided in favour of the ven- 
dors, as, it is argued, laying a . suit 
for 'specific performance earlier to the 
date would have been infructuous. The 
impediment to the title of the defen- 
dants was finally removed and imme- 
diately the suit is filed. The cause of 
action, it is argued, should be con- 
strued to have arisen also on 12-11- 
1968. In the alternative it is argued, 
the cause of action stood suspended till 
that date. It is conceded by the learn- 
ed counsel that under Ex. A-2 the 
cause of action arose on 1-6-1961 and 
institution of the suit under Article 
113 of Act 9 of 1908 has to be made 
within three years from the day when 
the cause of action arose. 


5. In Muthu Korakki Chetty v. Madar 


-Ammal (1920) ILR 43 Mad 185 (FB) at 


211,  Seshagiri Aiyyar J. speaking for 
the Full Bench observed: “Broadly 
speaking, the decisions of the Board 
fall under two heads,” 


6. The cases, then, are collected at 
Page 211 of the Report and further 
the learned Judge held: 


“It was argued, not without some 
plausibility, that the first class of cases 
recognise the doctrine that where a 
party, in whose favour a cause of ac- 
tion has arisen, cannot usefully pur- 
sue a remedy at the time his right of 
action is postponed to a subsequent 
date ...... Se auceaeveesses the true rule dedu- 
eible from these various decisions of 
the. Judicial Committee is this: that 
subject to the exemptions exclusion, 
mode of computation and the excusing 
of delay etc. which are provided in the 
Limitation Act, the language of the. 
third column of the first schedule 
should be so interpreted as to carry 
out the true intention of the legisla- 
ture, that is to say, by dating the 
causing of action from a date when 
the remedy is available to the party. 
This is a rule of construction and not 
a rule of law............ 

6-A. The Madras High Court in 
two subsequent decisions in Sunda- 
Tamma. v, Abdul Khadar ((1933) 64 Mad 


34 A.P. 


LJ 664) (FB) and in Ramaiya v. Surya- 
narayan (AIR 1949 Mad 279) doubted 
the ratio decidendi of the Full Bench 
decision in Muthu Korakki Chetty v. 
Madar Ammal (1920) ILR 43 Mad 185, 
(FB). i 

7. In Narayan Patil v, Puttabai (AIR 
1945 PC 5), the Privy Council, consi- 
dering a suit instituted on 25-11-1932, 
where the plaintiff urged to exclude 


the period, under Section 15 of the 
Limitation Act (Act 9 of 1908) þe- 
tween 25-11-1920 and 4-11-1932, as 


“continuously the: suit was stayed for 
various orders of temporary injunc- 
tions and permanent injunctions as em- 
bodied in the decree by the High 
Court” held: 


Mossie there is nothing in the injunc- 
tion or in the decree to support the 
contention, that the appellant , (plaintiff) 
was prevented from instituting a suit 
for possession in 1920, or at any time 
before the expiry of the period of 
limitation.” 

And made a significant observation: 

"athe institution of a suit. can 
Never be said to be futile, if it would 
thereby prevent the running of limi- 
tation.” : 
and confirmed the dicta of the Full 
Bench though not referred in the deci- 
sion Sundaramma v. Abdul Khadar 
(AIR 1933 Mad 418). 


8. Having regard to the decision in 
Narayan Patil v. Puttabai (AIR 1946 
PC 5) we hold the decision in Muthu 
Korakki Chetty v. Madar Ammal (1920) 
ILR 43 Mad 185 (FB) is no more good 
law. 


9. Sri Poorniah, then, referred to 
the decision in Laxminarayana v. 
Singaravelu ((1962) 2 Mad LJ 156} 
where Ganapathi Pillai J. held: 

aM sachs The doctrine of imputing in- 
tention to the parties to a contract 
which may at times be at variance 
with the terms of a contract reduced 
to writing is a doctrine which has 
found acceptance of late with Courts. 
This doctrine really rests upon the 
principle of construing an agreement 
with reference to the real situation or 
context in which it was entered into 
not relying upon the mere wording of 
the contract as fixing the real intention 
of the parties.........” 


This doctrine based on the intention 


of the parties appears to be in con- 
flict with two out of the ‘three basic 
existence of 


‘Jpostulates supporting the 


Premier Insurance Co. v. R, Jagadeswara Rao 


A.1 RB, 


the statutes of limitation, first bein: 
that long duration 
of cruelty than justice in them, the 
second .that persons with good causes 
of action should pursue them with re- 
asonable diligence, (the third being -that 
a defendant might have lost the evi- 
dence to disprove a stale claim—vide 
para 330 at page 181 of the Halsbury’s 
Laws of England 3rd Edn. Vol. 24). 
10. Lord Hobhouse in Mussamat 
Basso Kuar v. Lala Dhum Singh (1887- 
88) 15 Ind App 211 at p. 218 (PC) pro~ 
pounded a somewhat similar theory:— 
“It would be an inconvenient state 
of the law if it were found necessary 
for a man to institute a perfectly vain 
litigation under peril of losing his pro- 
perty if he does not. And it would be 
a lamentable state of the law if it 
were found that a debtor, who for 
years has been insisting that his credi- 
tor shall take payment in a particular 
mode, can, when it is decided that he 
cannot enforce that mode turn roùnd 
and say that the lapse of time has re~ 
lieved him from paying at all.” 
But, the Supreme Court in Siraj-Ul- 
Haq v. S. A. Board of Waqf (AIR 1959 
SC 198) held the observation obiter 
and adopted the dicta laid in Nagendra 
Nath Dey v. Suresh Chandra Dey 
((1932) 59 Ind App 283) (PC) viz, 
“equitable considerations are out of 
place, strict grammatical meaning of 
the words is the safe guide.” 


11. In this view, we agree with our 
learned brother Venkatrama Sastry J., 
that the suit is barred by limitation. 
The appeal fails and is dismissed. The 
appellants to pay costs. 

Appeal dismissed. 
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C. KONDIAH, C. J. AND 
P. A. CHOUDARY, J. 

The Premier Insurance Company, Kaki- 
nada,. Appellant v. R. Jagadeswara Rao 
and another, Respondents. 

Letters Patent Appeal No. 43 of 1979, 
D/- 25-6-1979* 

Motor Vehicles Act (1939), Sec. 110-E 
— A. P. Motor Vehicles Rules (1964), 
R. 530-A — Validity of R. 530-A — Dif- 
ference in provisions of Sec. 110-E of the 





*Against Judgment of Chennakesay 
Reddy J. reported in AIR 1979 Andh, 
Pra. 68 l 

LW/LW/G134/79/JDD 


claims have more} — 


1980 


Act and R. 530-A — Could not invalidate 
R. 530-A. 


The intention of the Legislature in en- 
acting Sec. 111-A is clearly to empower 
the State Government to frame rules 
which would supplement the powers of 
execution conferred on the Colleczor 
under Sec. 110-E. The purpose under_y-~ 
ing Sec. 110-E is to facilitate recovery of 
the money. Under Sec. 111-A, the State 
Government is empowered to make rules 
for the purpose of carrying into effect 
the provisions of Sec. 110-E. Further it 
was never the intention of Parliament 
to exhaustively provide for the metkod 
and manner of execution by enactng 
Section 110-E. The clear intention of -he 
Parliament as evidenced by Sec, 111-A, 
is that the procedure provided for by 
Sec. 110-E could be added to and supple- 
mented by the rules that might be made 
by the State Government out of it 
necessities of the local situation. There- 
fore R. 530-A which is supplémentary to 
the provisions of Section 110-E could not 
be inconsistent with Sec. 110-E. 

- (Para 12) 
Cases Referred : Chronological Paras 


(1972) 1 SCC 298: AIR 1972 SC 614 14 
AIR 1964 SC 1329 15 


A. Hanumantharao, for Respondent 
No. 1. 


P. A. CHOUDARY, J.:— This Letters 
Patent Appeal is filed by the Premier 
Insurance Company, Kakinada, against 
a judgment of our learned brother 
Chennakesav Reddy, J. Ey means of his 
order, Chennakesav Reddy, J. reversed 
an order of the District Judge, Rajah- 
mundry, dated 25-3-1974 dismissing Ex- 
ecution Petition No. 15 of 1973 in O. P, 
No. 76 of 1967 filed under R. 530-A of 
Andhra Pradesh Motor Vehicles Ru‘es, 
The aforesaid Execution Petition No. 15 
of 1973 had been filed by one Jagad=s- 
wara Rao, seeking execution of a com- 
pensation award decreed to him against 
the Insurance Company and the owner of 
a vehicle. But, the learned District Judze, 
holding that the aforesaid R. 530-A is n- 
consistent with Section 110-E of the 
Motor Vehicles Act of 1939, dismissed 
the Execution Petition. 


2. The relevant facts are few and the 
questions of law are also simple, 
although they appear to be complicated 
enough for the Insurance Company 
to be able to successfully ar- 
rest the execution of the aforesaid awerd 
decree for well over five years, 
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‘ Tribunals” in short 
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execution 


3. Jagadeswara Rao, the 
accident 


petitioner, is the victim of an 


` caused bya motor vehicle owned by one 


Ramarao and insured with the Premier 
Insurance Company Kakinada. In claim 
proceedings instituted by Jagadeswara 
Rao under Section 110-A of the aforesaid 
Motor Vehicles Act, the District Judge, 
Rajahmundry, acting as’ the Claims 
Tribunal, awarded the victim of the 
motor accident asum of Rupees 
12,600/- as compensation; armed 
with this order of the Claims Tribunal, 
in E. P. No. 25 of 1973 for the execution 
of the award decree, he made to that ex- 
ecution application, the Premier Insurance 
Company Kakinda, the insurer and Rama- 
rao the owner as the respondents, 


4. The Insurance Company raised a 
preliminary objection as to the maintain- 
ability of the execution application. It 
said that the execution application filed 
under the aforesaid R. 530-A is not leg- 
ally maintainable as R. 530-A is incon- 
sistent with Sec. 110-E of the aforesaid 
Motor Vehicles Act. The learned District 
Judge had upheld this objection raised 
by the Insurance Company as to the 
maintainability of the execution: applica- 
tion and dismissed the same. 


5. It is against that order of the learn- 
ed District Judge, the motor vehicle ac- 
cident victim Jagadeswara Rao, prefer- 
red C. M. A, No. 263 of 1977 to the Court 
which was allowed by our learned bro- 
ther Chennakesav Reddy, J. Feeling 
aggrieved by the order of our learned 
brother, the Insurance Company prefers 
this L, P. A. under Clause 15 of the 
Letters Patent. 


‘6. In order to appreciate the conten- 
tions of the Insurance Company, it is 
necessary to see the Scheme of the 
Motor Vehicles Act and in particular 
the effect of Sec. 110-E of the Motor 
Vehicles Act and Rule 530-A made by 
the A. P. State Government. 


7. The Motor Vehicles Act of 1939 had 
provided for, among other things, for the 
adjudication of the claims preferred by 
the victims of the motor vehicle acci- 
dents. For the purposes of adjudicating 
these claims “Motor Accidents Claims 
‘Claims Tribunals’ 
manned by a Judge of the High Court or 
a District Judge, are directed to be 
brought into existence by the State Gov- 
ernments. Under S. 110-B. these Claims 
Tribunals are given power of enquiring 
into the claim and making an award 
determining the amount of just compen- 
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sation. . specifying person or ‘persons. to 
whom the compensation: 
and by whom. Sec. 110-E which is the 
most important Section for the parpoee 
of this case, should be read in full. 


“110-E. Where any money is due from 
an insurer under an award, the Claims 
Tribunal may, on an application made to 
it by the person entitled te the money, 
issue a certificate for the amount to the 
-Collector and the Collector shall proce- 
ed to recover the same- in the same 
manner as an arrear of land revenue.” 


8. The aforesaid Section 110-E was 
amended by the Central Act 56 of 1969 
with effect from 2-3-1970. After the 
amendment, Section 110-E reads as fol- 
- lows:— 


“Where any money is due from any 
person under an award, the Claims Tri- 
bunal may on an application made to it 
by the person entitled to the money issue 


a certificate for the amount to the Collec- . 


tor and the Collector shall proceed to re- 
cover the same in the same manner as an 
arrear of land revenue.” 


9. It is clear from the language of 
- Section 110-E that the original Section 
was available for the execution of the 
award given by the Claims Tribunal only 
against the insurer. In other words, the 
_ owner and the driver and the like were 
not covered by the. original Sec, 110-E. 
In order to supply this statutory defici- 


ency, Section 110-E. was amended by Act: 


. 56 of 1969 with effect from 2-3-1970. Now 
after the amendment Section 110-E is 
-available for the claimant to proceed in 
execution not only against the insurer 
but also the owner and the driver. But, 
. both before and after the amendment, 
the aforesaid procedure prescribed for 
execution always remained “summary”. 
Under Section 110-E the procedure is for 
the Claims Tribunal, to issue a certificate 
to the District Collectar specifying the 
amount and the persons liable under the 
award and for the Collector to re- 
cover the amount from those named per- 
sons by the summary method provided 
by the Revenue Recovery Act. There is 
no change in this procedure even after 
the amendment of the section in the year 
1969. 


10. At a time when Section 110-E was 
not operative against the _ parties other 
than the insurer, the State Government of 


Andhra Pradesh made R. 530-A in the ~ 
alternative . 


year 1965 providing for an’ 
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shall be paid, 
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mode for enforcing the’ award, That Tula 1 
Teads as follows:— — 


“Subject to the provisions of S. 110-8: l 

the Claims Tribunal, shall, for the pur- 
pose of enforcement of its award, have 
all the powers of a civil court in the ex- 
ecution of a decree under the Civil P. C,. 
1908, as if. the award were a decree for 
the payment of money passed by such 
Court in a Civil Suit.” 
Under R. 530-A, the Claim-holder has 
been given a right to proceed under 
Civil P. C. not only against the insurer 
but also against the owner and the dri- 
ver. : 

11. The learned District Judge had 
reasoned, in our opinion, quite wrongly, 
that although, R. 530-A was valid before 
Section 110-E has been amended in the 
year 1969, it has become invalid after 
the amendment of the Section in the year 
1969. In the words of the learned Dis- 
trict Judge, “By virtue of this amend- 


ment, the argument, that has been ad- ` 


vanced before me for the respondents is, 
that the section confers jurisdiction on 
the civil Court and thus there is no con- 
sistency between the two...” When the 
section itself confers a jurisdiction on the 
Collector for execution purposes by 
means of Section 110-E. R. 530-A is in- 
consistent and cannot prevail over Sec- 
tion 110-E. R. 530-A was framed prior 
to March 1970. So, in view of my finding 
that the word “may” must be construed 
as “shall” in the context of Sec. 110-E, it 
is only the Collector that can execute the 
Award .after obtaining certificate from 
the Civil Court and R. 530-A goes against 
the basic policy of the parent statute and 


‘so this rule becomes ultra vires.” 


12. In our considered opinion, the 
learned District Judge had fallen into a | 
serious error by failing to notice the 
statutory provisions more particularly, 
Section 111-A of the aforesaid Motor 
Vehicles Act which authrises the State 
Government to make rules, The afore- 
said section reads as follows:— 

“IIL-A: “A State Government may 
make rules for the purpose of carrying 
into effect the provisions of Ss. 110 to 
110-E and, in particular, such rules may 
provide for all or any of the following 
matters viz. 

(a) & (b) 

(c) the powers vested in a civil court 
which may be exercised by a Claims 
Tribunal. 

(d) ceetstviectesh ei ccess 

:(e)-any other matter which is to be, or 
may be, prescribed.” - ; 


ssastssecosso 
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‘|The intention- of. the Legislature in enact- 


ing Section 111-A is clearly to empower 
the State Government to frame rules 


which would supplement the powers of 


execution conferred on the Collector 


under Section 110-E of the Motor Vehi- 


cles Act. The purpose underlying Sec- 
tion 110-E of the Act is to facilitate re- 
covery of the money. Under Sec. 111-A, 
the State Government is empowered to 
make rules for the purpose of carrying 
into effect the provisions of Sec. 110-E. 
It is therefore competent for the State 
Government to frame Rule 530-A in the 
form in which it has been framed. Inas- 
much as the statute itself contemplates 
the making of and authorizes the framing 
of supplementary provisions in the form 
of rules, facilitating the fruition of the 
purposes underlying S. 110-E, any sup- 
plementary Rule like R. 530-A cannot be 
held to be inconsistent with Sec. 110-E of 
the Act. In other words, it must be 
understood that it is never the intention 
of Parliament to exhaustively provide for 
the method and manner of execution by 
enacting Section 110-E. The clear inten- 
tion of the Parliament as evidenced by 
Section 111-A, is that the procedure pro- 
vided for by Section 110-E can be added 
to and supplemented by the rules that 
might be made by the State Government 
out of felt necessities of the local situa- 
tion, 


13. There were and always remained 
undoubted differences between the Sec- 
tion 110-E and R. 530-A. Always under the 
rule the claimant can proceed against the 

_ trio, the insurer, the owner and the dri- 
“ ver but, only under the provisions of the 
Civil P. C. But the provisions of the Sec- 
tion 110-E before its amendment were 
made operative only against the insurer, 
It is only after the amendment, the pro- 
visions of that Section are made avail- 
able against the three. To that extent, 
there is perfect harmony between the 
Section and Rule. But bozh before and 
after the amendment of this section, the 
section provided for a more summary and 
speedy remedy by making the machinery 
of the Revenue Recovery Act available 
for the realisation of the award money, 


whereas, under the Rule, the steady and. 


slow procedure of Civil P. C. alone can 
be used for execution of the award de- 
cree. It is therefore open for a. claimant 
either to choose a summary procedura 
available under the Section 110-E of the 
Motor Vehicles Act for the activation of 


which he has to depend upon the official - 
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initiative and co-operation’ or -to opt for ` 


-the slow and steady procedure provided 


by the Civil P, C. the implementation of 


‘which would depend upon his own initia- 


tive and interest. We find this additional 
‘method is one authorised by Sec. 111-A 
of the Act. We therefore, cannot agree 
with the conclusion of the learned Dis- 
trict Judge that R. 530-A is inconsistent 
with any provisions of the Act. R. 530-A 
in our opinion provides for a supplemen- 
tary mode of execution in addition to what 
has been provided for under Sec, 110-E 
of the Act, 


24, It is settled rule of . construction 
that a Court construing a provision of 
law should presume that the intention of 
the authority making it was not to ex- 
ceed its powers and to enact it validly. 
Where, therefore, two constructions of 
the rule are possible, one leading to its 
invalidity and another sustaining it as a 
valid piece of legislation, the Court must 
lean to that interpretation which upholds 
its validity (see State of M. P. v. Dada- 
bhoy’s Colliery Company, (1972) 1 SCC 
298.) The declaration of invalidity is too’ 
serious a matter for any Court to be made 
light-heartedly. 


15. We must clearly point out that 
even on the assumption that R. 530-A is 
ultra vires of Sec. 110-E of the Motor 
Vehicles Act, as wrongly held by the 
learned District Judge he is wholly un- 
justified in dismissing the execution peti- 
tion. If R. 530-A being ultra vires of’ the 
rule-making power of the State Govern- 
ment is non est, the District Judge, as 
Claims Tribunal, has still got -power and 
jurisdiction to proceed under Sec. 110-E 
of the Act. The fact that the execution 
petition mentioned an invalid and ultra 
vires provision would not take away the 
jurisdiction of the District Judge confer- 
red by Sec. 110-E of the statute to deal 
with the execution application. (see 
Hukumchand Mills v. State of Madhya 
Pradesh, AIR 1964 SC 1329), By failing to 
deal with the execution petition even on 
the alternative basis and merely holding 
that the rule is inconsistent with the Act, 
the District Judge unwittingly helped to 
postpone the execution of the award de- 
cree for all these years, 


16. For all the aforesaid 
dismiss the Letters Patent 
direct the District Judge, 


reasons, we 
Appeal and 
Rajahmundry, 
15/73 in O. P. No. 


76/77 to his file and dispose of in the 
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light of this Judgment expeditiously and 
without any delay whatsoever, 
Appeal dismissed, 


AIR 1980 ANDHRA PRADESH 38 


MADHAVA REDDY AND 
P. A. CHOUDARY, JJ. 


P. Suryanarayana Murty, Appellant y, 
M. Subbanna and others, Respondents. 

Writ Appeal No. 701 of 1976, D/- 13-3- 
1979.* 


A. P. (Andhra Area) Tenancy Act (18 
of 1956), Sec. 13 (a) — Termination of 
tenancy on ground of non-payment of 
rent Words “such stipulation” 
— Interpretation — No written stipula- 
tion as to day of payment of 
rent — Tenant, if can be evicted on basis 
of his oral agreement — (Interpretation 
of Statutes — Words.) 


Merely from the point of view of 
language, the words “such stipulation” 
in Sec. 13 (a) must mean a stipulation of 
the same kind or character already r2- 
ferred to. What is already referred to is 
a stipulation in a written lease deed. The 
words ‘such a stipulation’ must therefore 
be understood as referring to the preced- 
ing stipulation which is to be found in a 
lease deed only. It follows that “such a 
stipulation” in the context of the Section 
cannot mean stipulation in an oral lease. 
That means, the word ‘deed’ must be 
omitted from ‘lease deed’ in the preced- 
ing line. Plainly that cannot be done. In a 
case where the language is so clear and 
plain as in Section 13, Court can only 
ask in the words of Justice Holmes, what 
the statute means and not what the 
legislature intended. This is particularly 
so in a case of statutory forfeiture of 
tenancy. What the legislature gave to the 
tenant by means of express words, the 
Court cannot take away by mere inter- 
pretation. Any other interpretation of 
Section 13 involves Court in a “naked 
usurpation of legislative function under 
the thin disguise of interpretation”. (1951) 
2 All ER 839 (HL), Rel. on. 


(Paras 8, 9) 


Further, Sec. 13 which not only begins 
with a non obstante clause but also deals 
with the subject of forfeiture of tenan- 
cies is a complete code on that subject. 
Where the statute provides for forfeiture 
of a tenancy under certain express con- 
eS 


*Against order of this Court in W. P, 
No. 5094 of 1976, D/- 26-11-1976. 
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ditions, those conditions can neither be 
added to nor subtracted from. When the 
legislature has spoken, the Judges can- 


not afford to be wiser. AIR 1974 SC 
1868, Rel. on. (Para 11) 
In the instant case, there is no lease 


deed and a fortiori no stipulation in a 
lease deed; the tenant therefore can be 
evicted only if he fails to pay the rent 
due by him within a period of one month 
from the date on which the rent is due 
according to the usage of the locality. In 
view of the non obstante clause, the 
tenant, therefore, cannot be permitted to 
be evicted on the basis of an alleged oral 
agreement between the landlord and the 
tenant to pay the rent by Makara 


Sankrinti. (Para 8) 
Cases Referred : Chronological Paras 
AIR 1974 SC 1868 11 


(1974) 1 Andh WR 388 7 
(1965) 1 Andh WR 481 7 
(1965) 1 WLR 396. Charles Robert & Co. 

Ltd. v. British Railways Board 10 
(1964) 1 Andh WR 37 4 
(1961) 2 Andh WR 144 


(1951) 12 All ER 839 (HL), Magor ea 


St. Mellons R. D. C. v. Newport 

Borough Council 9 

P. L. N. Sarma, for Appellant G. R. 
Subbarayan (for Nos. 1 and 2) Govt, 
Pleader, for Revenue (for Nos. 3 and 4) 
for Respondents. 


P. A. CHOUDARY J. :— The matter 
arises under the Andhra Pradesh (Andhra 
Area) Tenancy Act, 1956 hereinafter call- 
ed the Act. The Writ Petitioners are 
tenants under the appellant landlord 
with respect to Ac. 5-25 cents of Kovvur 
village of West Godavari District. On the 
ground that the tenants defaulted in pay- 
ing rents by 14-1-1970, the landlord ob- 
tained orders of eviction of the tenants 
from the Court of the Tahsildar, Kovvur, 
This order of the Tahsildar was upheld 
by the appellate authority against which 
the tenants have filed a Writ Petition 
which was allowėd by our learned bro- 
ther Sheth J. It is this order of Sheth J, 
which is the subject matter of the pre- 
sent writ appeal. 


2. The case of the landlord who seeks 
to determine the century old tenancy and 


. evict his tenants is that the tenants fail- 


ed to pay rent for the year 1969-70 by 
Makara Sankariah (14-1-1970) which is 
the date orally agreed to between the 
parties. The tenants admit that they 
paid part of the rent in April, 1970 and 
that the balance they deposited into court 
but they pleaded that the end of the agri- 


vw 


1986 


cultural year is the date by which the 
rent falls due and not the Makara San- 
kranthi, i, 

3. The land in question has been 
under the occupation of the present 
tenants or their predecessors in title for 
well over a hundred years. There 
is no written lease., After the commence- 
ment of the Act, the tenants are con- 
tinuing to be governed by the terms of 
the Act. 


4. The question is when there is no 
written stipulation as to the day of pay- 
ment of rent can a tenant be evicted on 
the basis of his oral agreement. 


5. Under Section 10 (1) of the Act, the 
minimum period of a fresh lease entered 
into after the commencement of the Act 
shall be for six years. The Act says that 
such a lease shall not only be in writing 
but also be registered. Section 10 (2) of 
the Act directs that all pre-existing 
leases shall continue ta be in force. 


6. It is necessary to note that a 
“cultivating tenant” was defined to mean 
a person who cultivates by his own 
labour or by that of any other member 
of his family or by hired labour under 
his supervision and control, any land be- 
longing to another under a_ tenancy 
agreement express or implied; but does 
not include a mere intermediary. 


7. Now our courts have held that not- 
withstanding the mandatory form of the 
language used by Section 10 (1) of the 
Act fresh oral leases are walid; they are 
valid although for a period of less than 
six years. It is on that basis they upheld 
the benefits that this socially ameliora- 
tive measure confers on the tenants 
under leases either written or unwritten, 
either registered or unregistered, either 
for a period of six years or less, All this 
is now well-settled and the decisions 
firmly determine the scope and meaning 
of several Sections of the Act. (See 
Subbaraju v. Dandiganapudy Dharma 
Cheruvu, ((1961) 2 Andh WR 144); Sri- 
nivasa Sastry v. Appayya, (1964) 1 Andh 
WR 37; Venkata Narasimharaju v, Ven- 
kataramayya, ((1965) 1 Andh WR 481) and 
Sri. Venugopalaswamy Varu v. K. 
Chittayya, ((1974) 1 Andh WR 388)). 


8. Now the question we are concern- 
ed with in this Writ Appeel is about the 
meaning of Section 13 of the Act which 
provides for termination of the tenancies, 
Section 13 reads as follows:— 

“Termination of Tenancy: Notwith- 
standing anything contained in Sec- 
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tions 10, 11 and 12, no landlord shall be 
entitled to terminate the tenancy and 
evict his cultivating tenant during the. 
currency of a lease except by an applica- 
tion made in that behalf to the Tahsildar, 
and unless such cultivating tenant: (a) 
has failed to pay the rent due by him 
within a period of one month from: the 
date stipulated in the lease deed or in 
the absence of such stipulation, within a 
period of one month from the date on 
which the rent is due according to the 
usage of the locality, and in case the 
rent is payable in the form o7 a share in 
the produce, has failed to deliver the pro- 
duce at the time of harvest; or 
« = oy? 
The Section begins with a non obstante 
clause and therefore we must take it that 
the Legislature does not authorise the 
eviction of a tenant except when one or 
the other of the events mentioned in Sec- 
tion 13 of: the Act occurs. Under Sec. 13 
the occasions which bring about a situa- 
tion justifying the eviction of the culti- 
vating tenant are: (a) the failure of the 
tenant to pay the rent due by him with- 
in a period of one month from the date 
stipulated in the lease deed; (b) in the 
absence of such a stipulation, the failure 
of the tenant to pay the rent due by him 
within a period of one month from the 
date on which the rent is due according 
to the usage of the locality; (c) the fail- 
ure of the tenant to deliver the produce 


at the time of harvest where 
the rent is payable in the 
form of a share in. the pro- 


duce. As it is nobody's case that the rent 
is payable in the form of a share in the 
produce, we omit from our further con-. 
sideration the circumstances pertaining 
to clause (c). Under clause (a), lease deed 
stipulating a date for the payment of rent 
must be in existence., Again as it is no- 
body’s case that there is any written 
lease deed, no further discussion of cl. (a) 
in this case is called for. What we are 
really concerned (with) in this case is the 
situation under clause (b). Under cl. (b) 
the crucial words used are “in the ab- 
sence of such stipulation”. Now merely 
from the point of view of language the 
words ‘such stipulation’ must mean a 
stipulation of the same kind or character 
already referred-to, What is already re- 
ferred tois astipulation ina written lease 
deed. The words ‘such a stipulation’ must 
therefore be understood as referring to 
the preceding stipulation which is to be 


found in a lease deed only. It follows 
that “such a stipulation” in the context 
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of the ‘section cannot mean stipulation in . 
an oral lease. That means, the word. ‘deed’ 















preceding line. Plainly that cannot be 


deed and a fortiori no stipulation in a 


evicted only if he fails to pay the rent 
idue by him within a period of one month 
from the date on which the rent is due 
according to the usage of the locality. 
In view of the non obstante clause, the 
tenant, therefore, cannot be permitted to 
be evicted on the basis of an alleged oral 
agreement between the landlord and the 
enant to pay. the rent by Sankaranti. As 
in this case there is finding by the lower 
tribunal as to the date by which the rent is 
due according to the usage of the locality 
which is the only circumstance relevant 
for ordering the eviction of the tenant 
under an oral lease, we cannot but up- 
hold the judgment of our learned brother 
Sheth J. 


9. The learned Advocate General had 
fairly admitted- that his submission that 
Section 13 of the Act should be so read 
as to involve the eviction of the tenant 
on his failure to pay the rent on the date 
mutually agreed to, runs contrary to the 
language of Section 13 of the Act. The 
learned Advocate-General, however, said 
that this is the interpretation which 
would carry out the full meaning and in- 
tention of the Legislature. He contended 
that the alternative condition providing 
for eviction in the Act must be read by 
omitting the word ‘deed’. In that case, 
the clause would read “in the absence of 
such stipulation in a lease” covering oral 
lease also. He drew justification for his 
interpretation involving rewriting of Sec- 
tion 13 from an analogous reasoning ad- 
opted by this Court in interpreting Sec- 
tion 10 of the Act. We are wholly unable 
to agree with the submissions of the 
learned -Advocate-General. It is not our 
province, as we conceive it, to re-write 
and thereby upset the delicate balance of 
conflicting interests between the land- 
lord and the tenant erected by the demo- 
cratically elected Legislature. In a case 
where the language is so clear and plain 
as-in Section 13 of the Act, we can only 
ask in the words of Justice Holmes, what 
the statute means and not what the 


Legislature intended. This is particularly ` 


so in a case of statutory forfeiture - of 
tenancy. What the Legislature gave to 
the tenant by means of express words, 
the Courts „cannot take. away by. mere 
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must be omitted from ‘lease deed’ in. the.. _urpation of. the 
done. As in this case there is no’ lease - 


lease deed; the tenant therefore can he . 


‘deal with individuals, 
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interpretation. Any other - - interpretation 
of Section 13 involves us in a.“naked us- 
legislative function 
under the thin disguise of interpretation.” 
(See: Magor & St. Mellons R. D. C. v, 
Newport Borough Council (1951) 2- All . 
ER 839 (HL).) 


10. The writing of laws is for the 
democratically elected legislature and 
not for the oligarchically constituted 
courts. We can only declare what the 
law is no doubt recognising our reserve 
power to fill the gaps interstitially: In 
this, there are difficulties. Economic 
questions are far too complicated to be 
manageable by the adversary hearing .of 
judicial process. While in general, Courts 
post Keynesian 
economics deals with aggregates. That is 
why Ungeed Thomas J. said in Charles 
Roberts & Co. Ltd. v. British Railways 
Board ((1965) 1 WLR 396). that “Judges are 


‘not qualified to decide questions of eco- 


nomic policy”. Even in America, Courts 
in recent years have resolutely turned 
their faces away from the task of apply- 
ing economic due process. (See Robert 
G. Mc Gloskey — Economic Due Process 
and the Supreme Court: An Exhumation 
and Reburial). Security for tenarits and 
some degree of certainty in agrarian 
economic relations cannot be opened up 
for interpretative assaults. 


11. Nor`can we agree with the learn- 
ed Advocate General that Section 10 was 
interpreted by our Court in.disregard of 
the plain language of the statute. We 
may mention that in upholding oral 
leases the decisions are based upon a 
plain interpretation of the word “culti- 
vating tenant” in Section 3 which takes 
in implied leases also. Therefore, there ‘is 
no basis for the suggestion that courts 
rewrote Section 10 of the Act. Further, 
Section 13 of the Act which not only be- 
gins with a non obstante clause but also 
deals with the subject of forfeiture of 
tenancies is a complete code on forfeiture 
of tenancies. Where the statute provides 
for forfeiture of a tenancy under certain 
express conditions, those conditions can 
neither be added to nor subtracted from: 
When the legislature has spoken, the 
Judges cannot afford to be wiser (See 
Justice Mathew in Shri Mandir Sita 
Ramji v. Governor of Delhi, AIR 1974 
SC 1868). We, therefore, affirm the judg- 
ment of our learned brother Sheth J. ` 


` 12. The lower ‘tribunals did not de- 
cide when the rent is due and payable ac- 


'cording to the -usage of the locality,. as 


O 


such a finding ‘was: not called- for in- 
view of their holding that rent can also 
become due and payable by. reason: of 
an oral agreement. As we could not agree 
with that reasoning we now direct the 


fower Tribunals to give opportunity; to 


the parties and decide the due date’ of 
payment of rent according to the usage 
of locality and also whether the tenants 
had committed default in payment of 
rent for the year in question. 


“43. The Writ Appeal is dismissed. but 
without costs, 

14. Mr. Sarma asked for a Certificate 
fo enable his client to appeal to the 
Supreme Court. We cannot certify. The 
oral request is rejected. 
: ` Appeal dismissed. 
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ALLADI KUPPUSWAMI AND 
P. A. CHOUDARY, JJ. 
R. K. Janakiah Chetty, Appellant v, 
A. K. Mohan, Respondent. ` 


. Letters Patent Appeal No. ibe of 1977, 
D/- 28-2-1979.* 


{A) Civil P. C. (1908), S. 20 (c) — Con- 
tract for sale of goods — Court of the 
place where payment is made through 
bank on receipt of documents has juris- 
diction to try dispute relating to sale- 
transaction. l 


The title in the goods would pass when 
the documents of title are delivered. 
They would not be delivered by the bank 
at destination unless payment is made, 
It is therefore clear that the’ performance 
of the contract has to be completed by 
the delivery of the documents of title 
through the bank at destination. A part 
of the cause of action therefore, arises 
at destination of goods ard the court of 
the place of destination has jurisdiction. 
AIR 1962 Raj 122 and AIR 1935 Mad 663 
CFB) Rel. on. (Para 14) 


(B) Limitation Act (1963), See. 14 — 
Good faith — High Courts interpreting 
differently exclusionary clauses such a8 
“gubject to the jurisdiction of particular 
court” and “subject to the jurisdiction of 
particular court alone” — Plaintiff acting 
on basis of one of the interpretations does 
mot establish bad faith. Judgment 
D/- 29-12-1976 in A. S. No. 4 of. 1975 
{Andh Pra), Reversed. 


Against judgment of Jeevan Reddy J. 
in A. S. No. 4 of 1975, D/-. 29-12-1976. 


“HW/KW/E224/79/SLL/RSK 





B. K. Janakiah Chetty v; A. K. Mohan 


A. P. 4 
“ -Section 14 which proceeds.on the as- 
sumption that despite the best intentiońs 


‘and efforts one may sometimes. not know 


where to sue is a negation of the classi- 
cal Anglo-Saxon theory of interpretation- 
‘which believes that the verbal expres- 
sion of a legal norm has only one ‘True’ 
meaning which can be discovered by 
correct. interpretation. Therefore when a 
lawyer in exercise of his oracular func- 


` tions prophesies that a particular court is 


likely to entertain a particular suit, he or 
his client cannot be said to be acting in 


‘bad faith, Judgment D/-` 29-12-1976 in 
A. S, No, 4 of 1975 (Andh Pra) Revered, 
(Para 17) 


(C) Civil P C. (1908), O. 7, R. 6 — En- 
dorsement om plaint explaining circum- 
stances under which plaint was submitt- 
ed to court having no jurisdiction and 
entitling him benefit of Sec. 14 of Limi- 
tation Act — Held it was sufficient ex- 
planation. (1986) 2 Andh WR 206 Dist- 
ing. (Limitation Act (1963), Sec. 14). 


{Para 18) 

Cases Referred : Chronological Paras 
AIR 1971 SC 740 - 16 
- ILR (1970) 2 Delhi 60 16 
(1969) 82 Mad LW 445 12, 15 


_ (1967) 80 Mad LW 93: AIR 1968 Mad 194 


12, 15, 16 
(1966) 2 Andh WR 206 - 18 
AIR 1963 Punj 556 16 
AIR 1962 Raj 122 14 
AIR 1959 Mad 227 15, 16 


(1953) C. R. P. No. 1010 of 1953 (Mad), 


- Ramachandra Sahu v. Sirdarmal Kasari- 

mal and Co. 12, 15, 16 
AIR 1935 Mad 663 (FB) 14 

M. Dwarak Nath, for Appellant; C. 
Poorniah, for Respondent. - 

P. A. CHOUDARY J.:-—- This Letters. 

Patent Appeal is filed by the Plaintiff 
against the judgment of our learned 
brother Jeevan Reddy., J. who, by his 
order dated 29-12-1976 confirmed the 
judgment of the learned Subordinate 
Judge Kakinada. 
_ 2.. The main question raised before us 
as in the Courts below is, whether in the 
facts and circumstances of the case, the 
plaintiff is entitled to the benefit of Sec- 
tion 14 of the Limitation Act, But it has 
its subsidiaries. 

.3. The plaintiff is a Madrasi wale 
while the defendant is a businessman of 
Samalkot,. East Godavari District in 
Andhra Pradesh. The plaintiff entered in= 
to a contract with the defendant on 26-5- 
1964 for- the supply of Polythene liners . 
of certain specified varieties for delivery 
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in June and July, F. O. R. Cuddalore 
O. T. by M. B. T. Lorry service, He also 
paid to the defendant an advance of Ru- 
pees 10,000/-- by a cheque drawn on a 
Madras Bank. According to the terms of 
the contract, the defendant should send 
the documefits through bank and the 
balance of the purchase money should be 
paid by the plaintiff on the delivery of 
these documents to him at Madras. The 
defendant defaulted in delivering June 
and July consignments which he deliver- 
ed only in August. The July consignment 
he delivered only in part. The plaintiff 
had placed another order on 26-5-1964 
with the defendants for the supply of an- 
other consignment. of polythene liners 
to be delivered in August on similar 
terms (more or less). While the July con- 
signment was delivered in part, the con- 
signment contracted to be delivered in 
August was never delivered by the defen- 
dant. The plaintiff therefore, cancelled 
his contract with the defendant under 
Ex. B-11 dated 3-8-1964. Some time after 
the receipt of the aforesaid Ex. B-11, the 
defendant sent a telegram on 1-9-1964 to 
the plaintiff saying that the goods were 
ready but, since the contract was cancell- 
ed by the plaintiff, the goods would be 
disposed of at the plaintiff’s risk. The 
next day on 2-9-1964, the defendant 
had sent another telegram. Ex B-23, stat- 
ing that the goods had been disposed of 
and he suffered a loss of about Rupees 
1,200/- and odd which amount he called 
upon the plaintiff to make good. 


4, The plaintiff then sued the defen- 
dant in the Madras. City Civil Court on 
3-9-1964 claiming refund of Rs. 9,600/- 
out of the money already paid. He also 
claimed a sum of Rs. 3,146/- towards 
damages. The plaintiffs suit was number- 
ed as O. S. No. 2928 of 1964 on the file of 
the City Civil Court, Madras. 


5. The defendant in his turn, fled & 
small Cause suit at Kakinada in O. S. No. 
504 of 1964, claiming a sum of Rupees 
1.185-60. The defendant’s suit was how- 
ever, stayed in view of the Madras Suit 
instituted earlier. 


6. In the Madras Suit, the defendant 
filed a written statement denying his 
liability. He also contended that the Mad- 
ras Court had no jurisdiction to try tha 
suit in view of the Clause contained in 
the contract which provides “that all dis- 
putes between the parties, shall be sub- 
ject to Kakinada jurisdiction”. The Mad- 
_ras Court, upheld the objections of the 
defendant based upon the aforesaid ex- 
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clusionary terms. It appears, that the de- 
fendant’s request that the issue relating 
to the jurisdiction might be tried as a 
preliminary issue was successfully op- 
posed by the plaintiff. However, the Mad- 
ras Court found that in view of the afore- 
said -exclusionary clause it had no 
jurisdiction to try the suit and accord- 
ingly, returned the plaint on 29-2-1968 
The. plaintiff resubmitted the plaint to the 
Kakinada Court on 7-1-1968, (?) with an 
added endorsement thereon, that the suit 
was bona fide presented to Madras Court 
having jurisdiction, and therefore, the 
period of pendency of the plaințiff’s suit 
in Madras Court, had to be excluded for 
purposes of limitation. 

7. It may be mentioned that the Mad- 
ras Court had not found that no part of 
cause of action arose in Madras, On the 
other hand, it has found that a part of the 


eause of action arose at Samalkot where 


the defendant carries on the business and 
“the Court at Kakindada will have also 
jurisdiction” (emphasis supplied). In 
other words, the Madras Court returned 
the plaint not on the ground that no cause 
of action (arose) within the territorial 
limits of Madras Court but only because 
of the aforesaid contractual term which 
it interpreted as barring the jurisdiction 
of all courts excepting Kakinada Courts, 

8. The defendant filed his written 
statement in Kakinada Court once again 
denying his liability. He also contended 
that the plaintiff was not entitled to the 
benefit of Section 14 of the Limitation 
Act and therefore, the suit was barred 
by time. .The trial Court at Kakinada 
held: 

“1. that no part of cause of action had 
arisen at Madras; ; 

2. that the plaintiff has made mala 
fide averments knowingly in his plaint to 
give jurisdiction to the Madras Court; 

3. x x x 

4. that the plaintiff knew of the clause 
in the Order Form. In spite of the same, 
he deliberately instituted the suit at Mad- 
ras and therefore, he was not acting 
either bona fide or in good faith, within 
the meaning of Section 14 of the Tanita 
tion Act and - 


5. that the plaintiff should at 
least have taken the steps earlier for 
taking the return of the plaint and ought 
not to have waited till the expiry of 
three years period of limitation until the 
final decision of the Madras Court.” 

9. On merits, the Kakinada Court 
found that the plaintiff had made out his 
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case, that the defendant was guilty of 
breach of contract and accordingly, the 
plaintiff is entitled to the refund of the 
amount. It however, negatived the plan- 
tiffs claim in so far as the damages claim- 
ed by him were concerned. 


10. Having been aggrieved by 
that order of the trial Corrt, 
the plaintiff preferred A. S. 


No. 4 of 1975 which was dismissed by 
our learned brother Jeevan Reddy, J. 
The learned Judge considered the quas- 
tion whether the plaintiff was entitled to 
the benefit of Section 14 of the Limisa- 
tion Act and held he was not so entitled. 
In reaching that conclusion, he relied ap- 
on several circumstances. Our  learr.ed 
brother relied upon the fact that --he 
plaintiff stated in his plaint that the cen- 
tract took place at Madras on 26-7-1864 
and cause of action arose at Madras. Cur 
learned brother also mentioned that ~he 
plaintiff stated that Rs. 10,000/- by che- 
que, were given to the defendant at Mad- 
ras and that the contract was to be pər- 
formed at Madras. The learned Judge 
also noted the plaint allegation that =he 
plaintiff accepted the defendant’s offer 
at Madras for August delivery on 8-7-64. 

11. The learned Judge expressed doubt 
about the veracity of the aforesaid plaint 
allegations in the light of the evidemce 
given by the plaintiff in the witness box. 
In his evidence, the plaintiff stated trat 
he came to Samalkot and signed the cen- 
tract for June and July deliveries and he 
gave a cheque at Samalkot drawn on 
Indian Bank, Madras. The learned Judge, 
therefore, held that the first contract was 
entered into at Samalkot and the state- 
ments of the plaintiff that the contract 
was entered into at Madras, that the ad- 
vance was paid at Madras and that he 
contract was to be performed at Mad-zas 
were obviously false. The learned Judge 
also held that in view of the Clause sub- 
jecting all disputes to Kakinada juris- 
diction barring the jurisdiction of the 
Madras Court, even the August delivery 
was not within the jurisdiction of the 
Madras Court. 

12. Upon the aforesaid factual founda- 
tions, the learned Judge raised the qu2s- 
tion whether the plaintiff acted bona fde 


and in good faith in Instituting the suit . 


at Madras. The learned Judge answered 
that the Advocate could not have stated 
in the plaint that the contract took plece 
at Madras and that the advance was paid 
at Madras etc., except on the false instruc- 
tions of the plaintiff. The learned Judge 
thought that the plaintiff did not plece 
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all the papers before his Advocate at 
Madras, The learned Judge said ‘If the 
plaintiff had really placed all the papers 
before his .advocate, there could have 
been no scope for any doubt about the 
proper: court to entertain the said suit’ 
because, the decision of the Madras High 
Court in Jhunjhunwala Bros. v. N. K. M. 
Subbaramier (1967) 80 Mad LW 93, and 
Peruthikottai Village Welfare (Podundla) 
Sangam v. Palaniyadi Kandiar (1969) 82 
Mad LW 445 were all rendered much 
later to the institution of the suit and 
therefore, the plaintiff’s counsel could not 
have been aware of the same. The learn- 
ed Judge also noted that there was no 
material .to show that the plaintiffs 
counsel was aware of the unreported deci- 
sion of. Balakrishna Aiyer J. in C. R. P. 
No. 1010 of 1953 (Mad) referred to in 
Jhunjhunwala Bros. v. N. K. M. Sub- 
baramier, according to which, the Mad- 
ras Court would have jurisdiction. The 
learned Judge opined that in the state of 
the decided cases up to the date of tender- 
ing the opinion, no Advocate exercising 
due care and attention would have ad- 
vised the plaintiff that the Madras Court 
also has jurisdiction. The learned Judge, 
therefore, concluded that the plaintiff 
must have misinformed his Madras coun- 
sel about the place of entering into the 
contract and the place of payment of ad- 
vance and the place of performance of 
the contract and it was that misinforma- 
tion which led to the institution of the 
suit at Madras. The learned Judge also 
counted the opposition raised by the 
plaintiff to the defendant’s request for 
the preliminary issue relating to the juris- 
diction of the Madras Court being tried 
first as a circumstance showing want of 
bona fides and good faith on the part of 
the plaintiff. 


18. On the facts and circumstances of 
the case, it is vital to note the terms and 
conditions of the contract, Ex. A-29 which 
is exhibited as shown below :— 


“Central S. T. No. 494 D/- 29-3-62, 
Grams: Bansidhar. A. P. G. S. T. No. 
2100 dated 1-12-62, Phone 14, Mohan 
Polythene & Plastic Products Co., 

Industrial Estate: Samalkot, 
(East Godavari Dist.). 
i Andhra Pradesh: 
Dated: 26-5-1964. 
Order No. 

From M/s. R. Kuppuswamy Chetty and 

Son 17, Ramanan Road, G. T. Madras-1. 


Please arrange to supply us the follow- 
ing goods, 
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~- Per Rate 


` Polythene liners June Delivery. 


Seven 7000 Nos. x 24° x38" x225G 778/1000 
thousand, 7000 Nos. x 284 x 40" x 225G 97241000 


July deliver 
14000 ‘Nos, OA" x 383 *x225G 778/1000 
14000 Nos. 283 x40" x 225G 97241000 
F. O. R. Cuddalore C. T. by M., B. T 
Lorry service. Central Sales-tax to be 
charged extra. 
Advance received by cheque Rs, 10. Goal: 
balance against documents through Bank, 
Terms of Payment: @ 23( two and half 
per cent only) to be deducted in invoice, 
- M. G. S. T. No. 4501, 
C. S. R. No. 231 D/- 27-6-59, 
Despatch instruction: 
for Mohan Polythene and Plastic Pro- 
ducts Co. 
Sd. A. K. Mohan, Proprietor, 
deleted, 
Sd/-. 


- Signature of the party, 
1. (Initialled A. K. M.) 


2. All disputes subject to 
furisdiction. 


3. Goods once sold will not be ikisi 
back. 


4. Our responsibility is over once the 
goods leave our premises. 
Bank charges for collection of cheque 
Rs. 12-70 debited to party on 3-6-64. 
Theoretical weights: 
24” X 38” X 225.G. 62. 18 Kilos per 1000. 
28} X 40” x 225.G. 77-75 Kilos per 1000. 


Qiaantity ` . Particulars 
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Despatched: 3, 850 Nos. 24” X 387 X 
. 225 G. $/2020/76 
D/- 1-7-64. . 
3,150 Nos, 24" x ‘387X 
2925 G. S/2020/79 
D/- 3-8-64. 
2,000 Nos. 24” X 38” X 
225 G. 5/2020/80 
, D/- 4-8-64. 
Despatched: 3,500 Nos. 28 X 40” X 225, 


G. S/ 2020/71 D/- 8-7-64, 
3,500 Nos. 28} X 40” X 225, 
G. S./2020/78 D/- 10-7-64" 


It is also necessary to note the June 26th 
agreement entered into between the par- 
ties which is exhibited as Ex. A-5, 


“Mohan Polythene & Plastic Products Co.” 
June, 26th, 1964, 


Messrs. B. Kuppuswamy, Chetty & Sons, 
Post Box No, 1904, Madras-1l, ` 


-R. K. Jamakiah Chetty v. A. K. ‘Mohan > - 


_arisen in Madras. 


“Dear. Sirs, ! Í - 

Ref: Our sale to you of One Tonne Poly 
thene Liners for delivery during August 
1964, confirming our . telephonic talk of 
today, we sent you a telegram addressed 
to Ramajanaka, Madras, reading as 
under 


1. Referring telephone we confirm our 
sale to you one tonne polythene liners 
August delivery Ruppees Twelve fifty per 
kilo nett No Discount Other terms as be- 
fore Bansidhar.” 


We hope you duly. received this tele~ 
gram. 

In accordance with the above, we con- 
firm having sold to you as under”. 

- Description: Polythene liners, sizes 
and gauges (150 to 250 gauges only) to be 
advised to us on or before 31st July, 1964, 

Quantity: One tonne (1000 Kilos) 
more or less, at our option. i 

Price: Rs. 12.50 (Rupees twelve and 
paise fifty only) per kilo F. O. R. Destina- 
tion by rail or lorry. Price is nett, znd 
no discount will be deducted. O. S. T. at 
2% to be charged extra against C. Form. 

Delivery: During August 1964 any 
time at our option by despatch of goods 
from Samalkot by rail or lorry. 

Payment: Against documents present- 
ed through bank, | Proportionate amount 
of advance lying with us to the credit of 
your account to be deducted. 

Other terms: As before.. 


As . agreed by you on telephone, . we 
will adjust against this fresh contract the 
amount of advance that is now refund- 
able to you against deliveries eHpuletes 
for June, 

Please adlcewladae the receipt of this 
letter in token of your confirmation of 
the business: mentioned herein. 

‘Thanking’ you, we are: 

Yours faithfully, 

. Sd/- A. K. Mohan, 

M4. From the terms of these contracts, 
one thing appears to be absolutely clear 
i.e. the payment has to be made by the 
plaintiff at Madras when the documents 
were presented through the Bank, Ac- 
cordingly, the plaintiff did pay the 
balance of purchase money as and when 
the documents were being presented to 
him through the bank at Madras. This is 
sufficient to give jurisdiction to the Mad- 
ras Courts. In this context, we wish to 
repeat that the Madras Court has never, 
said that no part of cause of action had 
We are, therefore, 
wholly unable to agree with the learn- 
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-earned . ‘brother -who ~ “held that 
no- cause . ‘of action ` arose 
in Madras. If we’ may say’'so,. 


this would be contrary to the terms of 
the agreement, Under the terms of the 
agreement, the title in the goods would 
not pass in favour of the plaintiff unless 
the documents of title are delivered to 
the plaintiff. They would not be delivered 
by the bank unless payment is made by 
the plaintiff to the Madras Bank which is 
the Agent of the defendant. It is there- 
fore clear that the performance of the 
contract has to be completed in this case 
by the delivery of the documents of title 


through the bank to the plaintiff at Mad- - 


` iras. As held in Shah Chandanmal Firm 
v: Hazarilal, AIR 1962 Raj 122, “the place 
where it is to be delivered is the place 
where the performance of the contract 
is to be completed.” To the same effect 
is a Full Bench Judgment of. the Madras 
High Court reported in Venkatachalam 
v. Rajaballi, AIR 1935 Mad 663 (FB). In 
that case, the plaintiff sped the defen- 
dant in the District Munsif’s Court, 
Tuticorin, for shortfall in goods ordered 
and ‘for damages on account of inferior 
quality of supplied goods. A preliminary 
objection was taken by the defendant in 
that case that, the District Munsif’s court 
at Tuticorin, had no jurisdiction to try the 
suit because no part of cause of - action 
had arisen there. This objection was up- 
‘held by the District Munsif’s Court, Tuti- 
corin but, . was reversed by 
the Full. | Bench. ` The Full 
Bench held “payment for goods purchas- 
ed by the plaintiff or on his behalf by 
somebody else, was to be made at Tuti- 
eorin, If that is so,. part of.the cause of 
action arose within the jurisdiction of 
Tuticorin District Munsif's Court”, Fol- 
lowing these judgments, we hold that a 
part of cause of action in this case, arose 
in Madras, where the payment has to ba 
made by the plaintiff. 


_ 15. The only other question which has 

to be considered is, whether the plaintiff 
acted in good faith in instituting his suit 
in the Madras Court in the face of the 
exclusionary clause contained in -the 
agreement dated 26th May, 1964 which 
reads as follows :— 


_ “All disputes subject to Kakinada 
furisdiction.” 


We notice from the plaint, which has 
heen filed in the City Civil Court, Mad- 
_ Tas, that all the documents including the 

contracts dated 26th May, 1964:and: 26th 
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. fore, the 


ae Bee P, 45. 
June, 1964, had been: filed along with the 


. plaint, as required by the provisions. of: - 


the Civil Procedure Code. Presumably, 
the advocate: who had. advised the plain- 
tiff to file the suit in Madras Court, must 
have gone through these documents, In 
those circumstances, it is legitimate to 
infer that the advocate had decided that - 
the exclusionary clause above referred 
to, does not bar the jurisdiction of the 
Madras Courts. The suit was instituted in 
the Madras Court on 3-9-1964, By that 
date, the unreported judgment of Bala- 
krishna Aiyar, J. in Rama Chandra Sahu 
v.- Sirdarmal.(C. R. P. No. 1010 of 1953 
(Mad)) holding that the clause which 
reads “subject. to Berhampur jurisdic- 
tion” does not operate to exclude the 
jurisdiction of the Madras Court, was 


` referred tọ and followed by Ramachandra 


Aiyer, J. in Patel Brothers v. Vadilal 
Kashidas, AIR: 1959 Mad 227; Justice 
Ramchandra Aiyar held, in that case that 
the words “subject to Bombay jurisdic- ` 
tion” do not exclude the jurisdiction of 
the Madras Courts. It is unfortunate that 
the judgment of Ramchandra Aiyar, J. 
referred to above, was not cited before 
our learned brother. Our learned brother, 
was therefore, led into the impression 


.that the unreported judgment of Bala- 


krishna ` Aiyer. J. came to be noted by 
judicial decisions in Jhunjhunwala Bros, 
v. N. K. M. Subbaramier (1967) 80 Mad 
LW 93, in the year 1967, which is long 
after the institution of the suit, It is for 
that reason, our learned brother observ~ 
ed that “the decision of the Madras High 
Court in Jhunjunwala Bros. v. N. K. M. 
Subbaramier and Peruthikotta Village 
Welfare (Podundla) Sangam v. Palaniyadi 
Kandiar) were all- rendered much later 
to the institution of the suit and there- 
plaintiffs Counsel could not 
have been aware of the same.” If the ap- 
pellant had only brought to the notice of 
our learned brother the judgment of 
Ramachandra Aiyar J. reported in Patel 
Brothers v. Vadilal Kashidas (supra) we 
are sure, that our learned brother, would 
not have concluded that the advice given 
for instituting the suit in the Madras Court 
would not have been based on the un- 
reported judgment of Balakrishna Aiyar, 
J. In view of the two judgments, one by 
Balakrishna Aiyar J. and the other by 
Ramachandra Iyer, J, we are clearly of 
the opinion that the plaintif has acted 
in absolute good faith in instituting the 
suit in the Madras Court. The fact that- 
the. advice to institute the. suit in Madras 
Courts, backed as it was by the two-judg- 
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ments of the Madras High Court one- fol- 
lowing the other, would clearly lead us 
to believe that the institution of the suit 
in Madras Court, is not wanting in bona 
fides. In these circumstances if the plain- 
tiff has resisted the defendants plea for 
the trial on the jurisdiction question, the 
plaintiff cannot be said to be acting with- 
out good faith. i 


16. Mr. Poorniah. however, said that 
the meaning of the exclusionary clause is 
that the Kakinada Courts alone have 
jurisdiction. But, we must say that this 
is not the view of the exclusionary clause 


taken even by the subsequent judgment. 


of the Madras High Court reported in 
Jhunjhunwala Bros.-v:` Subbaramier. In 
Jhunjhunwala Bros. v. Subbaramier, 


Alagiriswami J. had only distinguished ` 


the judgment of Balakrishna Aiyar J., re- 
ported in C. R. P. No. 1010 of 1953 (Mad) 
and the judgment of Ramachandra Aiyer 
J. reported in Patel Brothers v. Vadilal 
Kashidas on the ground that in those 


cases, the exclusionary terms dec 
not contain words ‘like ‘only’ or 
‘alone’ whereas in the case before him, 
the contract expressly says “that 


the contract shall be. subject to the 
jurisdiction of Cuttack Courts only.” Mr. 
_Poorniah referred to Hakam Singh v. 
v. Gammon (India) Ltd. AIR 1971 SC .740; 
Firm Bansi Dhar v. Firm Alopi Pershad, 
AIR 1963 Punj 556. and also a decision 
by Hardy & Deshpande, JJ. in ILR (1970) 
2 Delhi 60. Hakam Singh v.- Gammon 
(India) Ltd. AIR 1971 SC 740, is a case 
where the Supreme Court held that the 
words “courts of law in the City of Bom- 
bay alone shall have jurisdiction” are 
valid as they do not confer any jurisdic- 
tion on the Bombay courts which they 
‘otherwise, lack, This decision does not 
_advance the case of Mr. Poorniah. The 
decision reported in Firm Bansi Dhar v. 
Firm Alopi Pershad, AIR 1963 Punj 556, 
is a case where it was held that the exclu- 
sionary words “that if for any reason 
Court proceedings are taken then only 
the Courts at Delhi shall have jurisdic- 
tion”, would exclude the jurisdiction of 
all other courts and that, therefore the 
plaintiff’s institution of the suit at Kheri, 
cannot be called to be bana fide. This 
case which is similar to the one decided 
in Jhunjhunwala Bros. v N. K. M. 
Subaramamiah renders no assistance in 
resolving the points of dispute in our 
case where, the exclusionary words do 
not use the language such as ‘only’ or 


‘alone’, 
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17. It is not necessary for us to ex- 
press an opinion as to whether that view 
is correct or not. It is sufficient for the 


‘purpose of considerating plaintiff's good 


faith that the very fact, that, the two 
learned Judges of the Madras High Court 
had taken a view that the contractual 
term merely saying that the transaction 
is subject to jurisdiction of a Court, does 
not exclude the jurisdiction of the other 
Court, is a sufficient ground for an ad- 
vocate to advise his client that the pre- 
sent exclusionary terms do not oust the 
jurisdiction of the Madras Court. Mr, 
Poorniah’s argument to the contrary is 
grounded on the traditional theory that 
one of the two views alone is true. This 
theory is nearly always untrue and does 
not take note of the great advances made 
in the philosophy of language. Dealing 
with this traditional theory of interpreta- 
tion Hans Kolsen wrote: 


“Traditional judisprudence . is rarely 
inclined to admit that a legal norm has 
two or more meanings, or, if such should 
be the case, that there is no juristic 
reason to prefer one of the various mean- 
ings to another. For it is considered to be 
the specific function of interpretation to 
find and establish the one ‘true’ mean- 
ing of a legal norm. The view, however, 
that the verbal expression of a legal 
norm has only one, ‘true’ meaning which 
can be discovered by correct interpreta- 
tion is a fiction, adopted to maintain the 
illusion of legal security, to make the 
law-seeking public believe that there is. 
only one possible answer to the question 
of law in a concrete case. Unfortunately, 
the contrary is true. That there is al- 
most always a possible interpretation 
different from that adopted by the law- 
applying organ in a concrete case, is 
made clear by the practice of courts, such 
as the permanent Court. of International 
Justice and the International Court of 
Justice, which publish both majority and 
dissenting opinions. In examining the 
decisions of these Courts one must in- 
evitably conclude that in most cases the 
arguments of the dissenting judges are 
logically at least, equal in value to those 
which motivate the majority decision of 
the Court.” 


Section 14 of the Limitation Act which. 
proceeds on the assumption that despite 
the best intentions and efforts one may 
sometimes not know where to sue is a 
negation of the classical Anglo Saxon 
theory of interpretation. The same 
thought Justice Holmes conveyed earlier 
/ 
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when he wrote ‘the Prophecies of what 
the courts will do in fact (emphasis supp- 
lied)* and nothing more pretentious, are 
what I mean by the law”. In the circum- 
stances of this case when a lawyer in ex- 
ercise of his oracular functions prophe- 
sies the Madras Courts are likely to enter- 
tain the plaintiff's suit, how can one say 
he or his client is acting without good 
faith. On the authority of Gulliver, apart 
from our experience, we know that 
in our courts functioning under the sys- 
tem of precedents, “whatever hath been 
done before may legally be done again”. 
We, therefore, cannot agree with Mr, 
Poorniah on this submission. 

18. Mr. Poorniah also said that on the 
basis of the judgment of this Court re- 
ported in D. Puttamma Naidu v. P. Ven- 
kata Reddi (1966) 2 Andh WR 206, 
` under O. 7, R. 6 of C, P. C, the plaintiff 
must mention all the necessary circum- 
stances which entitled him to claim ex- 
clusion of the time spent in prosecuting 
the suit in a wrong Court. In that case, 
the plaint which was returned by tha 
Panchayat Court without any material 
alteration was presented before a Civil 
Court and that was held by Gopal Rao 
Ekbote J. (as he then was) as amounting 
to want of bona fides on the part of the 
plaintiff. But, in our case, we find that 
after the plaint was returned by. Madras 
Court and before it was filed into Kaki- 
nada Court, the plaintiff did make an en- 
dorsement in these terms. 


“The suit was filed on 3-9-64 and re- 

turned for presentation on 29-2-1968 and 
as the suit was bona fide prosecuted in a 
court having no jurisdiction and the 
¿œ period of pendency has to be excluded 
and excluding the said period of pen- 
dency, the suit is within time.” 
We hold that this is a sufficient endorse- 
ment explaining the circumstances that 
necessitated the presentation of the 
plaint to Kakinada Court and entitling 
the plaintiff to the benefit of Section 14 
of the Limitation Act. 


19. Mr Poorniah also said that no 
lawyer was examined to show that the 
institution of the suit in Madras was 
based on the advice of a competent legal 
advisor. We are afraid. we cannot agree 
with this submission in view of the fact 
- that the plaintiffs action is fully support- 
ed by the aforesaid two judgments of the 
Madras High Court. In view of the fact 
that the agreements had b2en filed along 


with the plaint and further in view of 


Union of India v. 


*Not supplied in copy —Ed, 
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the fact that we find that there is suff- 
cient legal justification for instituting the 
suit in Madras Court, we cannot hold that 
the plaintiff is wanting in good faith for 
the reason that there are certain legally 
inaccurate ‘statements made in the plaint 
and by his omission to refer to Clause 4 
of the Contract in the plaint. 


20. For the above reasons, we set 
aside the judgments of our learned bro- 
ther and the trial court. 

21. In view of the fact that the trial 
Judge had not gone into the quantum of 
damages, we remand the case to the 
learned - Subordinate Judge, Kakinada. 
The learned Subordinate Judge, Kaki- 
nada will now assess the damages to 
which the plaintiff will be entitled. There 
shall be no order as to costs throughout, 
upto this stage, The court-fee paid in the 
appeal as well as the Letters Patent Ap- 
peal will be refunded to the appellant. 


. Appeal allowed 
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The Union of India and another, Ap- 
pellants v. Sri Rama Silk Factory and 
others, Respondents. 

A. S. Nos. 1098; 1101 and 1307 of 1976, 
D/- 7-9-1979. 


Railways Act (1890), Sec. 77-B — Case 
of misdelivery — Liability of Railway — 
Extent of — Parties could not claim more 
than what was disclosed voluntarily — 
Consigner declaring value of parcel to be 
more than Rs. 500 — However sender 
evaluated the goods worth Rs. 900 — 


Consigner could not claim compensation 
more than Rs. 900/-. Case law discussed. 
(Para 11) 


Cases Referred : Chronological Paras 


(1977) 1 All ER 518: (1977) 2 WLR 107 
(CA), James Buchanan and Co. ‘a 
Babco 

(1977) 3 All ER 1048: (1977) 3 WLR ion 
(aL), James Buchanan and Co, v. Bab- 

o. y 


(1975) 1 Andh WR 1: AIR 1975 Andh Pra 
3 


1973 Bulletin Des Transports 195 (French 
case) Cie L’ Helvetia v. Cie Seine et 
Khome g 

AIR 1972 Mad 134 6 

AIR 1949 Mad 754 3 

(1922) 2 KB 472: 127 LT 664, G. N. Rail- 
way Co. v. L. E. P. Transport and 
Depository Ltd. 10 


LW/LW/G132/79/JDD 


a 
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(1864) 3 H & C 343: 159 ER 563,. M’Cance 
- v. London and North Western Rly. T 


(1828) 3 C & P 318. Bradley v. iene 


10 
(1828) 5 Bing 217: 130 ER 1044, Riley v. 
Horne: 10 


(1699), Carth 485: 90 ER 879, Tyly v. 
10 


Morrice 
I. Koti Reddy and Standing 
Counsel, for Railways . for Ap- 


pellants; C. Poorniah, (for Nos. 1 to. 13) 
in A. S. No. 1098 of 1976 etc. and M. P. 
Ugle (for No. 17) in A. S. No, 1098 of 1976 
etc, for Respondents, ` 


JUDGMENT :— The Firm of Sree Rama 
Silk Factory delivered a Parcel way bill 
No. F. 491916 of silks to Railways and 
declared the worth of parcel to be Rup- 
ees 900/-. The Firm of Sree Leela Maha- 
laksmi Silk Factory delivered a Parcel of 
Silks to Railways under way bill No. F. 
491917 and declared the worth of parcel 
to be Rs. 900/-. The Firm of Boppe Adey- 
ya Sons & Co. delivered a parcel of silks 
to Railways under way bill No. F. 491918 
and declared the worth of parcel to be 
Rs. 1,500/-. The three parcels were deli- 
vered at Samalkot Railway Station on 
July 15, 1968. The parcels booked by the 
three Firms were to be- delivered to the 
consignors at Siligiri Railway Station 
where they reached on Sept. 22, 1968 and 
` on Sept., 25, 1968 were delivered but 
not to the consignees but to imposters 
who presented forged way bills. There- 
upon the consignor firms in a common 
notice under Section 80 of the Code of 
Civil Procedure on June 23, 1969 claimed 
for compensation for’ loss of goods and 
laid three suits on July 14, 1971 and in 
that the firms claimed: The value of silks 
in F. 491916 to be Rs. 10,108-47 in 
F. 419917 to be Rs. 5,954/- and in 
F. 491818 to be Rs. 7,291-65 ps;. The Rail- 
ways inter alia in their written state- 
ment disputed the valuation and liability 
to the amounts claimed. The learned Sub- 
ordinate Judge at Kakinada decreed the 
suits on March 15, 1975. Hence the three 
appeals by the Railways. 


2. The fact that the firms were not 
delivered the parcels at Siligiri Railway 
Station is not disputed. The common ques- 
tion raised in the appeals. is: what is the 
amount payable-to the consignors? The 
Railways contend that under Sec. -77-B 
of the Indian Railways Act IX. of 
1890 (the Act) on the facts of the casé 
they . are liable-in law for. only -such 


- amounts which the consignors had repre“, 
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sented at booking station (Samalkot Rail- 
way Station) and not more. The deter- 
mination of the. issue thus raised requires. 
consideration of some- provisions in Chap- 
ter VII of the Act with the heading .‘‘Res- 
ponsibility of the Railway Administra- 
tion as Carriers”. The second schedule was 
appended to the Act under. Act XXXIX of 
1961 and Section 77-B was substituted. 


2-A. When the three parcels wera 
delivered to the Railways as Samal- 
kot, pursuant to the provision in Sec- 
tion 77-B of the Act, the consignor de- 
clared their value as the parcels were 
more in value than Rs. 500/-. This de- . 
claration was required to be made for 
collection of tariff for the Railways as 
carriers are to be satisfied under Sec- 
tion 77-B of the Act by examination or 
otherwise as to the contents and to iden- 
tify whether parcels contained articles 
particularised in the Second Schedule 
both, for collection of tariff and carrying 
the scheduled goods involved “increased 
risk” if parcels are lost, déstroyed dama- 
ged or deteriorated. Therefore the Rail- 
ways contended the firms are required to 
declare the value at booking station when 
parcels were- delivered to Railways. In 
other words the Railways argue the con- 
signors are stopped from claiming the real 
value of. goods if for purpose of tariff 


payment the value declared - by 
them was less at the book- 
ing of the goods. When goods are; 


lost, destroyed, damaged, deteriorated or 
misdelivered, the compensation payabla 
to the consignor, it is argued, is the same 
as declared value of the parcels when 
declaration under clause (1) of Sec- 
tion 77-B of the Act is made. What is 
argued in opposition against the Rail- 
ways is: ‘In the event of misdelivery of 
parcels the consignors are not bound by 
the declaration of valuation made by 
them and notwithstanding Sec. 77-B the 
consignors can claim for the “real 
value” of the goods’. 


3. There is very little direct . autho- 
rity on the point even in cases lodged 
after the Amendment Act XXXIX of 1961. 
There were some observations made in 
cases arising prior to the amendment but 
it is seen they are of not much assistance, 
The question came to be considered in: 
Laksmi Bangle Stores v. Union of India, 
(1975) 1 An WR 1 by a Division Bench of 
this Court. The goods in that case were 
bangles specified in second schedule and 
were found damaged in transhipment..On 
the facts of the case. the. suit was held 
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barred and the parcels were found: "ad- 
mittedly the value of each of the pacsa- 
ges was less than Rs. 590/-” and there- 
fore it was held “ Section 77-B was not 
attracted”. However, the case of Chini- 
lal v. Governor-General-in-Council, AIR 
1949 Mad ‘754 was considered by the D.vi- 
sion Bench and was not followed and 
what was observed by Mack J, is shcwn 
in the following passage: 


“There appears to have been no legal 
obligation on the plaintiff to declare in 
Exhibit B-1 (forwarding slip) the value 
of the goods in the box, nor will such 


valuation in any way bind the Railway 
company who are only liable in 
any event to pay for the ac- 


.tual value of the contents of the box 
which may well be considerably less than 
‘the amount declared. An interesting pcint 
for the determination is if plaintiff, though 
under no legal obligation to value the 
contents of the box, does so of his cwn 
accord, the Railway Company is legelly 
liable to pay him compensation in excess 
of his own valuation at the time of con- 
I am of the opinion 
that where a consignor taxes it upon him- 
self specifically to value a box and its 
contents consigned by rail, it is not open 
to him to claim from the Railway Ccm- 
pany anything in excess of that valuation 
and to contend that the box contained 
more valuable things, an averment, 
.which the Railway Company may have 
great difficulty in refuting.” 

The Division Bench in (1975) 1 An WE 1 
observed: 

“If it was his view that the consigmor 
was estopped from claiming more tkan 
the value mentioned in the declarat.on 
we do not see how there can be eny 
estoppel unless the railway administza- 
tion had done something in furtherance 
‘of the representation contained in the 
declaration”. (Emphasis supplied). 

4. The observations were not nec2s~ 
sary for the purpose of decision of the 
case (1) for the parcels were held to be 








less than Rs. 500/- and ir that sense the 


observations were obiter. 

"5, In the instant case silk is an arti- 
cle specified against item (1) in the Second 
schedule and the facts in the cases show 
the consignors had made declaration as 
to valuation and based on that valuation 
tariff was collected by the Railways, 
Therefore the observations of Mack J., ere 
‘ apposite. The principles of estoppel in 
my view was correctly elucidated in that 
ease, The case no doubt arose.prior to the 
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amendment in Act XXXIX of 1961 but as 
to the enunciation of the principle there 
is no error and I follow the same. ` 

6. The view point which is forcefully - 
pressed for acceptance against the Rail- 
ways decided in Union of India v. Jet- 
mall Sukanraj. (AIR 1972 Mad 134). 
Ismail J. of Madras High Court consider- 
ed the expressions ‘the loss, destruction, 
damage and deterioration’ not to include 
a misdelivery or mnon-delivery and ob- 
served:— i 

"ta. non-delivery has been made an 
independent cause of action by the 
Amendment Act, 39 of 1961, and non- 
delivery may be consequence of loss or 
destruction or it may be a consequence 
of other cause. Therefore, Section 77-R 
of the Act, even as it stands is workable 
and can be given effect to fully and 
hence there is no compelling necessity ta 
supply the deficiency or omissjor, even 
assuming that the omission of the expres- 
sion “non-delivery” in that Section is un- 
intentional.” 


Whether there is any gap (omission or de- 
ficiency) in Section 77-B of the Act can- 
not be considered without having regard 
to the legal consequences of misdelivery. 
As a question in interpretation, the 
methods of interpretation in recent past 
in the British Jurisprudence have ex- 
perienced far-reaching changes. There is 
in evidence a re-thinking bringing about 
far-reaching changes as is evident from 
the following cases and facts. 

7. The European convention on “the 
contract for the International carriage of 
goods” by road was agreed to by the 
United Kingdom and several other Euro- 
pean countries on May 19, . 1956. What 
came to be agreed at that convention was 
appended as part of Statute under Sec- 
tion 1 of the Carriage of Goods by 
Road Act, 1965, Section 1 of the Act 
proclaimed the agreement entered into 
by the High Court in English had “the 
force of law” though the convention pro- 
claimed the French and English versions 
of the agreement were authentic. Lord 
Denning in James Buchanan & Co. v. 
Babco ((1977) 1 All ER 518) found a 
‘gap’ existed in English text and with 
that gap in the text it was not possible 
to interpret the text therefore had re- 
course to the continental method of inter- 
pretation of Statute known as “Schematic 
and teleological” interpretation. Roskil 
and Lowton L. JJ. in the same case found 
there was a ‘gap’ but expanded the scope 


- and meaning of the words of the English 


text by looking at the French text of the 
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convention notwithstanding the fact that 


the French text was not given the status: 


_ of force of law under Section 1 of The 
Carriage of Goods by Road Act, 1965. 

On appeal to the House of Lords (James 
Buchanan v. Babco ((1977) 3 All ER 1048) 
Lord Wilberforce referred to the general 
criticism levelled against the principles 
adopted in interpretation in Common- 
wealth countries (what is loosely term- 
ed as British jtirisprudetice): as “narrow, 
technical and literal” whereas in the 
“Schematic atid teleological” interpreta- 
tion it was generally said the method ad- 
opted was ”broad, generous and sensible” 
and ultimately said there is no universal 
wisdom available across the channel on 
which ‘insular methods’ can be drawn, 
and did not approve/adopt the European 
methods of interpretation. Viscount Dil- 
horne found no gap in the English text 
and did not feel the necessity to refer ta 
the French text. Lord Salmon found 
“gap” existed but disapproved the adop- 
tion of the teleological method of inter- 
‘pretation for in adopting the European 
method courts “graft a provision to a 
statute” and observed such a practice is 
entirely foreign to British jurisprudence. 
However if ina Statute based on an 
international convention expressed in two 
different languages, so clarified the 
Law Lord and if there is doubt as 
to meaning in one language: Lord 
Salmon observed it is permissible 
to seek help from the way in which 
it was expressed by Roskill and Lawton 
L. JJ. in the case in having consider- 
ed the French version of the agreement. 
The Law Lord observed the French ver- 
sion was no better than the English ver- 
sion. Lord Edmund Davies found no 
latent ambiguity and no gap which need- 
ed to be “filled” in the English text of 
the convention, As regards the propriety 
of adverting to the French text of 1956 
convention it was observed the English 
version was ambiguous and: ‘But where 
there is no ‘gap’ or ambiguity in the 
English text (as I hold the position to be 
in the present case.)., the literal approach 
is preferable to the schematic and teleo- 
logical approach”. Lord Fraser of Tully- 
belton agreed with Lord Edmund Davies in 
the reasoning and the conclusion. 


It was seen that on the same question 
there is aFrench Case (Cie L’ Helvetia v. 
Cie Seine et Rhome), (1973) (Bulletin des 
Transports 195) decided by the Court of 
the Appeal in Paris on 30th March 1973 
which seems to be similar to the present 
in which the interpretation of Article 23 
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contended for by the present respondents 
was accepted. Far from there being any 
uniform corpus of law relating to the 
convention Megar L. J. pointed out in 
Ulster-Swift Ltd. v. Taunton Meat Hau- - 
lage Ltd. disharmony reigns, twelve dif-- 
ferent interpretations were produced by 
the Courts of different member countries 
concerning the supposed meaning of vari- 
ous articles, in the convention. On the. 
merits of the case also _ there was short 
cleavage of opinion of three to two (3: 2) 
and as to the methods of interpretation 
to sum up: Lord Viscount Dilhorne did 
not express any opinion. Lord Wilber- 
force considered the question and did not 
express finally for he was dismissing the 
appeal. Lord Salmon qualified his opinion 
to say where the convention represents 
International agreements, schematic and 
teleological method is not out of place. 
Lord Edmund-Davies and Lord Fraser 
of Tullybelton both have said “the literal 
approach is preferable to the schematic 
and teleological approach”. This analysis 
I have presented to show the principles 
are again melting and happily the Euro- 
pean influence is brought to bear on the 
interpretation of statutes and I cannot 
further continue the discussion without 
getting away from the appeals in hand 
but it is true to say “literal interpretation” 
was holding the field for too long a period 
and it is better to go to principles in- 
interpretation rather than stick to the 
words and phrases, 


8. Where there was omission of the 
expression of ‘non-delivery’ in Sec- 
tion 77-B of the Act: whether the omis- 
sion is material, is relevant in this regard. 
What are the consequences where there 
is misdelivery of goods by the Railways, 
what consequences follow when carrier 
is unable to deliver the ’goods, what 
difference in law does it make where 
goods are lost, destroyed, damaged or the 
goods are not delivered due to misdeliv- 
ery! In all the contingencies goods are 
not received by the lawful owners and 
give rise to claims for compensation 
against the carrier. The question in the 
case where goods are damaged or deterio- 
rated is what is the compensation. If 
goods are lost and are not delivered in 
what amount the owner can be reimburs- 
ed and these questions do arise in Chap- 
ter XI of the Railways Act. The Freight 
Structure Enquiry Committee of Rail- 
ways considered in their report these as- 
pects on April 14, 1957 as to the liability 
of Railways from out of the existing pro- 
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visions in the Act as bailee and recom- 
mended :— 


‘In the Act, as originally framed, a 
railway administration was permitted 'to 
limit its responsibility as bailee under 
special contract with the consignors 
but such a contract in accordance with 
Section 72 (2) had to be in writing and in 
a form approved by the Central Govern- 
ment. The special contracts, which were 
in force until 1950, were known as Risk 
Notes, and their main effect was to make 
the consignor assume a greater portion 
of the risk in the carriage of consign- 
ments, Under such contracts, the respon- 
sibility of the railways was extremely 
limited though not completely eliminat- 
ed. For instance, by signing Risk Note 
“B” in consideration for the special re- 
duced or owner’s risk rates charged, the 
consignors undertook to hold the railway 
administration.............+. 

“harmless and free from all responsi- 
bility for any loss, destruction or 
deterioration of, or damage to, the said 
consignment from any cause whatever 
except for the loss of a complete consign- 
ment or of one or more complete packa- 
ges forming part of a consignment due 
either to the wilful neglect of the rail- 
way administration or to theft by 
or to the wilful neglect cf its servants 
provided the term wilful neglect be not 
held to include fire, robbery from a runn- 
ing train or any other unforeseen event 
or accident.” 


Thus, when risk Note ‘B’ was executed 
the railways were, for all practical pur- 
poses, absolved of all responsibilities. 
Any apparent protection given to the tra- 
der was illusory, because the onus of 
proving wilful neglect was on him, while 
the explanation of the loss or injury was 
within the exclusive knowledge of the 
railway.” Para 250. 

9. The Railways were ultimately re- 
commended as carriers of animals and 
goods should accept the responsibilities of 
a common carrier. The Government of 
India accepted the recommendation and 
in the statement of objects and reasons of 
Act XXXIX of 1961 expressed in the fol- 
lowing manner; 

“(b) that parcels or packages contain- 
ing articles of special value be carried at 
Railway risk without payment of any ad- 
ditional charge when the value of such 
articles in a parcel or a package does not 
exceed Rs. 500/- instead of Rs, 300/- as 
at present.” 

10. The Parliament thus converted the 
liability of Railways under Section 77-B 
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of the Act as that of a carrier under 
Amendment Act XXXIX of 1961: 


The liability of carrier (curiously even 
after more than a quarter of a century) 
in India is the same as in United King- 
dom notwithstanding the provisions in 
Sections 151 and 152 of the Indian Con- 
tract Act IX of 1872. It is not necessary to 
digress on the law applicable to carriers 
under Indian Contract Act for under thè 
Railways Act after the amendment Act 
XXXIX of 1961, the liability is that of a 
carrier is not disputed. A carrier in 
United Kingdom and his liability is stat- 
ed in Halsbury’s Laws of England (4th 
edition, Volume 5) as under: “If the con- 
signor declares that the goods are of a 
certain value, or if he acts in such a way 
as to represent them to be of a certain 
value, in order to secure a lower rate of 
carriage, he cannot allege subsequently 
that the goods were in fact of higher 
value.” (Tyly. vV. Morrice (1699) 
Carth 485: Riley v. Horne (1828) 5 Bing 
217 at 222; Bradley v. Waterhouse (1828) 
3 C & P 318; M’Cance v. London and 
North Western Rly. Co. (1864) 3 H & C 
343. The case in M’Cance v. London and 
North Western Rly. Co., (1864) 3 H & C 
343: 159 ER 563 was decided on June 20, 
1864. In that case, the plaintiff delivered 
to the defendants horses to be carried 
and a declaration was signed that each 
horse did not exceed the value of ten 
shillings and in the course of journey 
horses were injured. In an action against 
the Railway company it was contended 
the horses were worth more than forty 
shillings per horse. The Exchequer Cham- 
ber Judge held the consignor was not 
competent to deny the truth of the stat- 
ment and prove that the real value of 
the horses exceeded ten shillings and the 
decision was confirmed on appeal in the 
Exchequer Chamber by Williams J. In 
G. N. Ry. Co. v. L. E, P, Transport & 
Depository Ltd. (1922) 2 KB 742 at p. 
771 some of the old cases were referred 
and it was observed by Lord Atkin J. “A 
common carrier who gives no notice limit- 


ing his responsibility, is an in- 
surer; but if he gives notice 
that he will contract only to 


a limited extent, and with respect to 
articles of a given value, he ceases to be 
an insurer beyond that, though in all 
other respects he remains a common 
carrier.” 


11. To sum up: The consignors at 
Samalkot declared the valuation of the 
goods and paid tariff under Section 77-B 
of the Act. The consignors in view of the 
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declaration cannot mulct the Railways 
with ‘real value’ of the goods having re- 
gard to the declaration made even if the 
silks in the parcels were worth more than 


the declared value. In the re- 
sult the suit of Sree Rama Silk Factory 
(O. © No. 168 of 1971) is 


decreed for Rs. 900/-. The suit of Sree 
[Leela Mahalakshmi Silk Factory (O. 5. 
No. 162 of 1971) is decreed for Rs. 900/-. 
The suit of Boppe Adeyya Sons & Co. 
(O. S. No. 153 of 1971) is decreed for 
Rs, 1.500/-. The decretal amounts in each 
case are to be paid by Railways carrying 
interest at six per cent per annum from 
July 14, 1971 (the date of suits) till reali- 
sation. The appeals are allowed as indicat- 
ed. No costs in the appeals. 

l Appeals allowed. 
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FULL BENCH 


C. KONDAIAH C. J, 
MADHUSUDAN RAO AND 
P. A. CHOUDARY, JJ. 


Commissioner of Wealth-tax, A. P. II, 
Hyderabad, Applicant v. Subakaran 
Cangabhushan, Respondent. 

Case Referred No. 39 of 1976, 
27-6-1979.* 

Wealth-tax Act (1957), S. 17 (1) {a) 
(b) — Assessment re-opened under 
S. 17 (1) (2) — Power of Weaith-tax 
Officer to consider items falling under 
S. 17 (1) (b). (1973) 91 ITR 116 (Mad) 
and (1977) 107 ITR 760 (Bom), Dissent- 
‘ed from. 


D/- 


When once the assessment is validly 
‘re-opened under clause (a) of suv- 
-section (1) of Section 17 by issuance of 
a notice thereunder the powers of the 
. Wealth-tax Officer are not limited to 
the items which escaped assessment by 
‘reason. cf the failure or omission on 
the part of the assessee to file the re- 
turn in time or to disclose all his net 
-wealth which is subject to tax, but ex- 
-tends to.taxing items which were ex- 
-cluded by the Wealth-tax Officer in the 
original assessment and which would 
-have fallen under clause (b), in spite 
of the fact that the period of four 


“*Decided by Full Bench on order of 
reference made by S. Obul Reddi, 
C. J. and M. Ramachandra Raju J., 
D/- 27-9-1977. 
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years had already elapsed, The Wealth- 
tax Officer has not only ample jurisdic- 
tion and power but has a statutory 
duty and obligation to include .all the 
items which fall under clause (b) in 
the net wealth of the assessee for the 
assessments in question. Case law dis- 
cussed, (1973) 91 ITR 116 (Mad) and 
(1977) 107 ITR 760 (Bom), Dissented 
from. (Paras 10, 17) 
Cases Referred: Chronological Paras 
AIR 1979 SC 379:1979 Tax LR 129 14 
(1973) 115 ITR 819 (All) 14 
AIR 1977 SC 870:1977 Tax LR 1855 7 


(1977) 106 ITR1 :1976 Tax LR 1175: 
AIR 1977 SC 429 14 
(1977) 107 ITR 760 (Bom) 14 
(1973) 105 ITR 133:1976 Tax LR 952 
: AIR 1977 SC 113 18 
(1974) 93 ITR 233:1973 Tax LR 1445: 
AIR 1973 SC 2585 14 


(1973) 90 ITR 271:1973 Tax LR 2258: 
AIR 1973 SC 2266 7 
(1973) 91 ITR 116 (Mad) 5, 13, 14 
(1970) 75 ITR 373: AIR 1970 SC 
5, 7, 14 

(1970) 76 ITR 128 (Andh Pra) 12 
(1969) 72 ITR 552: AIR 1969 Andh Pra 
345 (FB) , 18 
(1967) 66 ITR 46: AIR 1969 Andh Pra 
6 12 
(1964) RC Nos, 54 of 1960 and 5 of 
1964, D/- 12-1-1964 (Andh Pra) 12 
(1963) 47 ITR 621 (Andh Pra) 7 
(1963) 50 ITR 463 (Andh Pra) 11, 
13, 14 

(1957) 32 ITR 418: AIR 1957 Punj 226 
7 


(1940) 8 ITR 442: AIR 1940 PC 124 7 


P. Rama Rao, Standing Counsel, for 
Applicant; T., Ramachandra Rao and 
T. V. Raghavan, for Respondent. 

C. KONDAIAH, C. J.:— The Income- 
tax Appellate Tribunal, Hyderabad 
Bench submitted a statement of case 
and referred under Section 27 (1) of 
the Wealth-tax Act, 1957 (hereinafter 
called ‘the Act’) the following three 
questions of law, the first two at the 
instance of the assessee and the third 
at the instance of the revenue, for the 
opinion of this Court: 

“(1) Whether on the facts and in 
the circumstances of the case, the 
Wealth-tax Officer had jurisdiction to 
reopen the assessments for the years 


1964-65, 1965-66, and 1966-67 under 
Section 17 (1) (a) of the Wealth-tax 
Act? 


(2) If the answer to the above ques- 
tion is in the affirmative, whether the 
Wealth-tax Officer was competent to 
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revise the value of the Begumpet pro- 
perty in the reassessments for 1964-35 
_ to 1966-67 and to disallow the asse- 
see’s claim for bad debt of Rupess 
2,36,985/- in the reassessment for 1963- 
67 when the limitation under Section 
17 (1) (b) had expired in respect >f 
these two items? 

(3) Whether on the facts and the cir- 
cumstances of the case the land at 
Maredpalli can be treated as non- 
agricultural in nature and its value in- 
cluded in the net wealth of the asse- 
see for the assessment years 1963-34 
to 1967-68?” 

2, This referred case came up be- 
fore a Division Bench consisting of 
Obul Reddi C. J., and M. Ramachandra 
Raju, J., who by their order dat=d 
27-9-1977, answered question No.1 in 
the affirmative and in favour of tie 
Revenue and referred question No. 2 to 
Full Bench as in their opinion it is an 
important one and is likely to arse 
quite often and there should be an 
authoritative pronouncement, That is 
how this (question) has come up before us. 


3. In order to appreciate the scope 
of the question it is necessary to refr 
briefly to the facts and circumstances 
indicated in the statement of case. For 
the assessment years 1963-64 to 1967- 
68 the Wealth-tax assessments of tie 
assessee were originally completed 
under Section 16 (3) of the Act >n 
6-2-1965, 5-3-1965 and 27-1-1968 re- 
spectively. Subsequently, the Wealta- 
tax Officer, having come to know tkat 
an item of immovable property co- 
sisting of 8} acres of open land at 
Maredpalli, Secunderabad was not d.s- 
closed by the assessee in the origiral 
returns, reopened in the first instance 
the assessments for the years 1957-58 
and 1958-59 dnd estimated the value of 
the property at Rs. 85,000/-. The plea 
of the assessee that Maredpalli land 
was agricultural land and- was, ther2- 
fore, exempt from the purview of tne 
Act was abandoned at the time of 
hearing of the appeal and the plea was 
confined to the value of the lands. Tne 
Appellate Assistant Commissioner deter- 
mined the value of the land at Rupees 
25,000/- in his order dated 5-4-1969. 
Thereafter the Wealth-tax Officer r2- 
opened the assessments for the yeers 
1963-64 to 1967-68 by the issuance of 
notices under S. 17 (1) (a ofthe Acton 
the ground that the assessee failed to 
disclose fully and truly all the relevant 
and material facts relating. to the a- 
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sessments in question. In the returns 
filed by the assessee in response to 
the notice issued under Section 17 of 
the Act, Rs. 25,000/- towards the value 
of the Maredpalli land was included by 
the assessee, although the  assessee 
objected to the jurisdiction of the 
Wealth-tax Officer to reopen the as- 
sessment, Overruling the objection re- 
lating to the jurisdiction to reopen the 
assessment, the Wealth-tax Officer held 
that the Maredpalli land was non-agri- 
cultural in nature and its value was 
liable to wealth-tax. In the returns filed 
for the assessment years 1963-69 and 
1969-70 the assessee himself admitted 
the value of the Maredpalli land to be 
Rs. 85,000/- on the basis of the approv- 
ed valuer’s report. In the circum- 
stances for the assessment years 1963- 
64, and 1964-65 the value of the land 
was determined at Rs. 75,000/-, for the 
assessment years 1965-66 and 1966-67 
at Rs. 80,000/- and for the assessment 
year 1967-68 at Rs. 85,000/-, The 
Wealth-tax Officer also noticed another 
property known as Begumpet property, 
the value of which was declared by 
the assessee for the assessment year 
1968-69 at Rs. 3,83,801/- on the basis 
of the report of an approved valuer 
and, therefore, came to the conclusion 
that there was under assessment in re- 
spect of the value of the property 
which was declared by the assessee at 
Rs. 1,60,000/- in the original returns 
and accordingly fixed the value of the 
property at Rs. 2,75,000/-, Rs. 3,00,000/- 
Rs. 3,25,000/-, Rs.  3,50,000/- and Ru- 
pees 3,83,000/- for the assessment years 
1963-64, 1964-65, 1965-66, 1966-67 and 
1967-68 respectively. 


4. On appeal the Appellate Assis- 
tant Commissioner held that the 
Wealth-tax Officer was well within his 
jurisdiction to reopen the assessments 
and fixed the value of the Maredpalli 
Jand at Rs. 60,000/- for the assessment 
year 1963-64, Rs, 70,000/- for 1964-65 
and 1965-66 and at Rs. 80,000/- for 
1966-67 and 1967-68 and upheld the as- 
sessment in respect of Begumpet pro- 


perty. In the further appeal to the 
Income-tax Appellate Tribunal, it was 
contended on behalf of the  assessee 


that there was not escapement of the 
value of Maredpalli land within the 
meaning of Section 17 (1) (a) that in 
any event, the Wealth-tax Officer had 
no jurisdiction to reassess the items of 
escapement or under assessment which 
would fall within the category. of Sec-, 
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years limitation had expired, that tke 
Maredpalli land was agricultural in 
nature and as such it was exempt from 
the tax and that the reassessment and 
assessment are, consequently, invalid 
and without jurisdiction. This claim 
was countered by the departmental re- 
presentative by stating that the asses- 
see had admitted the fact of non-in- 
clusion of Maredpalli property and 
when notice was issued seeking reopen- 
ing of assessment, the assessee included 
that property in the revised return and 
hence the Wealth-tax Officer had jur- 
isdiction to reopen the assessment 


under Section 17 (1) (a) of the Act. 
The assessee’s (admission) that the 
Maredpalli land, was non-agricultural 


in nature, was made under an errone- 
ous impression of law and that admis- 
sion was withdrawn before the Appel- 
late Assistant Commissioner in view of 
the Full Bench decision of the Andhra 
Pradesh High Court in Officer-incharge 
(Court of Wards) v. Commr. of Wealth- 
tax ((1969) 72 ITR 552), The tribunal 
agreed with the Wealth-tax Officer ard 
the Appellate Assistant Commissioner 
that the omission of Maredpalli pro- 
perty in the original return had un- 
doubtedly invested the Wealth-tax Offi- 
cer with the jurisdiction to reopen the 
assessment under Section 17 (1) (a) of 
the Act and the attitude of the asses- 
see before the appellate authorities 
would not deprive the Wealth-tax Offi- 
cer of his powers and jurisdiction to 
reopen the original assessment. How- 
ever, on the application of the several 
tests laid down by the Andhra Pradesh 
High Court in Officer-incharge (Court 
of Wards) v. Commr. of Wealth-tax 
(Supra) it was found that the land was 
Agricultural in nature and was, there- 
fore, exempt from the purview of the 
Act. The tribunal negatived the con- 
tention of the assessee’s representative 
that the Wealth-tax Officer was pre- 
cluded in the proceedings initiated 
under Section 17 (1) (a) of the Act to 
charge the items of wealth falling 
under Section 17 (1) (b) of the Act, 
and consequently, the under assess- 
ment pertaining to Begumpet property 
was held to be rightly revised in the 
reassessment and the disallowance of 
bad debt of Rs. 2,36,985/- was quite in 
order in the assessments for the years 
1966-67 and 1967-68. The tribunal 


determined the value of Begumpet prec- 
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perty at Rs. 3,50,000/-, 3,00,000/-, Ru- 
pees 2,50,000/-, Rs. 2,00,000/- and Rs. 
1,60,000/- for the assessment years 
1967-68, 1966-67, 1965-66, 1964-65 and 
for 1963-64 respectively. 

5. The sum and substance of the 


contention of Mr. T. Ramachandra Rao, 
learned counsel for the assessee is that 
the Wealth-tax Officer has no jurisdic- 
tion to reopen the previous assessment 
and assess or reassess the net wealth 
chargeable to tax which escaped as- 
sessment whether by reason of under- 
assessment or at too low a rate of 
assessment or otherwise, in respect of 
items falling under Section 17 (1) (b) 
after expiry of four years prescribed 
therefor, in a proceeding initiated by 
the Wealth-tax Officer pursuant to a 
notice under Section 17 (1) (a) of the 
Act. To put it differently, according to 
the assessee, the reassessment proceed- 
ings initiated through a notice under 
Section 17 (1) (a) of the Act must be 
confined only to the items which fall 
under Section 17 (1) (a) of the Act and 
in support of this contention the asses- 
see’s counsel relied strongly upon the 


decision in Veerappa Chettiar v. 
Commr. of Income-tax ((1973) 91 ITR 
116) (Mad) and Jaganmohan Rao v. 


Commr. of Income-tax ((1970) 75 ITR 
373) (SC) and other decisions. This 
claim of the assessee is resisted by Sri 
P. Rama Rao, learned standing Coun- 
sel for Revenue contending, inter alia, 
that when once the reassessment pro- 
ceedings initiated under Section 17 (1) 
(a) are valid, the Wealth-tax Officer 
has not only jurisdiction but has a 
statutory duty and obligation to re- 
assess the entire escaped net wealth 
and complete the assessment and that 
there is no fetter for the Wealth-tax 
Officer to restrict his reassessment pro- 
ceedings only to the items that would 
fall under Section 17 (1) (a). 


6. In order to consider the scope of 
this 'plea the provisions of Section 17 
(1) of the Act may be noticed: 


“If the Wealth-tax Officer— 


(a) has reason to believe that by rea- 
son of the omission or failure on the 
part of any person to make a return 
under Section 14 of his net’ wealth or 
the net wealth of any other person in 
respect of which he is assessable under 
this Act for any assessment’ year or to 
disclose fully and truly all material 
facts necessary for assessment of his 
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net wealth or the net wealth of such 
other person for that year, the ret 
wealth chargeable to tax has escaped 


assessment for ` that year, whether by 
reason of under-assessrnent or assess- 
ment at too low a rate or otherwise; or 
in- 
De- 
7 as 


(b) has, in consequence of any 
formation in possession, reason to 
lieve, notwithstanding that there 


been no such omission or failure as is- 


referred to in clause (a), that the net 


wealth chargeable to tax has escaped 
assessment for any year whether by 
reason of under-assessment or asses- 


ment at too low a rate or otherwise 
he may, in cases falling under clase 
(a) at any time within eight years end 
in cases falling under clause (b) at any 
time within four years of the end of 
that assessment year, serve on such 
person a notice containing all or my 
of the requirements which may be in- 
cluded in a notice under sub-sect.on 
(2) of Section 14, and may proceed to 
assess or re-assess such net wealth, 
and the provisions of this Act shall, 
so far as may be, apply as if the notice 
had issued under that sub-section.” 


7. We may consider the effect ed 
scope of reassessment proceedings cen- 
templated under Section 17 (1) of the 
Act which is in pari materia with S2c- 
tion 34 (1) of the Income-tax Act, 1922, 
which fell for consideration in several 
decided cases. The earliest decision is 
that of the Privy Council in Commr. 
of Income-tax Bengal v. Mahaliram 
Ramjidas ((1940) 8ITR 442). Therein it 
was held that the Income-tax Officer 
is not required by Section 34 to ccn- 
vene the assessee or to intimate to him 
the nature of the alleged escapement, 
or to give him an opportunity of being 
heard, before he decides to operate the 


powers conferred on him: The Privy 
Council observed at page 449: 

.“The operative part of Section 34 
empowers the Income-cax Officer to 


proceed de novo under sub-section (2) 
of Section 22, and that in turn leads, 
if there should still be a question of 
the accuracy of the return, to an en- 
quiry under Section 23 (2) and (3), and 
in that enquiry the assessee has a 
statutory right to appear and to pro- 
duce evidence.” 

There is nothing in the section to indi- 
cate that the word “such” would 
qualify or particularise any portion of 
the escaped income, or extent of’ its 
discovery, or exact nature of definite 
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information. See Commr. of Income-tax 
v. Jagan Nath Maheswari ((1957) 32 
ITR 418) (Punj) and Abdul Sattar v. 
Commr. of Income-tax ((1953) 47 ITR 
621) (Andh Pra). A Division Bench 
of this court in Abdul Sattar v. 
Commr. of Income-tax (1963) 47 ITR 
621 held that when once a case is re- 
opened under Section 34 of the In- 
come-tax Act, the Income-tax Officer 
is not limited to the information which 
he had received and on the strength of 
which he had asked for reopening of 
the assessment and reassessment of the 
assessee and that the expression ‘such 
income’ in Section 34 of the Income-tax 
Act refers to the entire escaped in- 
come, not only to that part of it with 
respect to which the Income-tax Officer 
has definite information, in consequence 
of which he discovered the escape- 
ment. In Jaganmohan Rao v. Commr. 
of Income-tax ((1970) 75 ITR 373) the 
Supreme Court had to consider the 
question whether the Income-tax Offi- 
cer’s jurisdiction is restricted only to 
the portion of income that escaped as- 
sessment, The Supreme Court did not 
agree with the assessee and observed 
at page 380 regarding the scope of 
the proceedings under Section 34 thus: 


“Once the proceedings under Sec- 
tion 34 are taken to be validly initiat- 
ed with regard to two-thirds share of 
the income, the jurisdiction of the In- 
come-tax Officer cannot be confined 
only to that portion of the income. 
Section 34 in terms states that once 
the Income-tax Officer decides to re- 
open the assessment he could do so 
within the period prescribed by serv- 
ing on the person liable to pay tax a 
notice containing all or any of the 
requirements which may be included 
in a notice under Section 22 (2) and 
may proceed to assess or reassess such 
income, profits or gains. It is, there- 
fore, manifest that once assessment is 
reopened by issuing a notice under 
sub-section (2) of Section 22 the pre- 
vious under-assessment is set aside and 
the whole assessment proceedings start 
afresh. When once valid proceedings 
are started under Section 34 (1) (b) 
the Income-tax Officer had not only 
the jurisdiction but it was his duty to 
levy tax on the entire income that had 
escaped assessment during that year.” 


The Supreme Court had to consider 
the scope and effect of reassessment 
under Section 19 (1) of the Madhya 


56 A. P, 
Pradesh General Sales Tax Act, 1958 
in Commr. of Sales tax v. H. M. Essu- 
fali- H. M. Abdulali ({1973) 90 ITR 271) 
(SC). Hegde, J. speaking for the Court 
ruled at page 280 thus: 


“What is true of the assessment 
must also be true of reassessment be- 
cause reassessment is nothing but a 
fresh assessment. When reassessment 
is made under ~ Section 19, the former 
assessment is completely reopened and 
in its place fresh assessment is made. 
While reassessing a dealer, the assess- 
ing authority does not merely assess 
him on the escaped turnover, but it 
assesses him on his total estimated 
turnover. While making reassessment 
under Section 19, if the assessing 
authority has no power to make best 
judgment assessment, all that the as- 
sessee need do to escape reassess- 
rent is to refuse to file a- return or 
refuse to produce his account books. If 
the conterition taken on behalf of the 
assessee is correct, the assessee can 
escare his liability to be reassessed by 
adont‘ng an obstructive attitude. It is 
difficult to conceive that such could be 
the position in law.” 


To the same effect is the decision in 
Dy. Commr. of Commercial Taxes . v. 
H. R. Sriramulu (AIR 1977 SC 870) 
wherein the question that fell for 
determination was whether the period 
-of four years for the exercise of revi- 
sional powers under Section 21 (2) of 
the Mysore Sales Tax Act, 1957 has to 
be calculated from the date of initial 
assessment or from the date on which 
the orders under Section 12-A of that 
Act were made. It was held that the 
period of four years is to be calculat- 
ed from the date on which orders 
under Section 12-A of that Act were 
made. The reason given by Khanna, 
J. who spoke for the Court is: 


“Once an assessment is reopened 
the initial order for assessment ceased 
to be operative, The effect of reopen- 
ing the assessment is to vacate or set 
aside the initial order for assessment 
and to substitute in its place the order 
made on reassessment. The initial 
order for assessment cannot be said to 
survive even partially, although the 
justification for reassessment arises be- 
cause of turnover escaping assessment 
in a limited field or only with respect 
to a part of the matter covered by the 
initial -assessment order. The result of 
reopening the assessment is that a 
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fresh order for reassessment would’ 
have to be made including for those 
matters in respect of which there is 


no allegation of the turnover escaping ~ 
assessment,” 


8. From the aforesaid decisions it 
is clear that reassessment wipes out the 
Original assessment and the reassess- 
ment must be in respect of not only 
the item that escaped assessment but 
the entire assessment for the year. The 
assessing authority, whether under In- 
come-tax Act or under Sales-tax Act, 
has a statutory duty and obligation, 
apart from having jurisdiction, to in- 
clude all items that escaped assessment 
notwithstanding the fact that he had 
mentioned in the notice only some and 
complete the assessment as if the re- 


assessment proceedings are de novo 
and afresh ` 
9. The intendment and object of 


Section 17 (1) of the Act and the cor- 
responding Section 34 (1) of the In- 
come-tax Act of 1922 is to confer jur- 
isdiction on the assessing authorities to 
assess or reassess the taxable wealth or 
income etc. which escaped assessment 
for any year whether by reason of 
under-assessment or assessment at  too~ 
low a rate or otherwise. Section 17 
(1) (a) will be attracted if the Wealth- 
tax Officer has reason to believe that 
by reason of omission or failure on 
the part of any person to make a re- 
turn of his net wealth or to disclose 
fully and truly all material facts neces- 
sary for the assessment of his net 
wealth, the net wealth chargeable to 
tax has escaped assessment for that 
year. The escapement may be due to 
under-assessment or assessment at too 
low a rate or otherwise. If the afore- 
said factors are satisfied, the Wealth- 
tax Officer may at any time within 
eight years of the end of the assess~ 
ment year, serve on such person a 
notice containing all or any of the re- 
quirements which may be included in 
a notice under sub-section (2) of - Sec- 
tion 14 and may proceed to assess or 
reassess such net wealth. In spite of 
the fact that no such omission or fail- 
ure as jis referred to in clause (a) 
has been noticed, the Wealth-tax Offi- 
cer is empowered under clause (b) to 
serve a similar notice within a period 
of four years if he has, in conse~ 
quence. of any information in his pos- 
session. reason to believe that net 
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wealth chargeable to tax has escaped 
assessment for any year. It is perti- 


nent to notice that the provisions ; of 
the Act, have been made applicable 
to such reassessment proceedings and 
that the notice issued under clause (a) 
or (b) of sub-section (1) of Section 17 
of the Act must be construed to be a 
notice issued under Section 14 (2) of 
the Act, Section 14 (2) empowers the 
Wealth-tax Officer to serve a notice 
upon any person, who, in his opinion, 
is assessable under the Act in respect 
of his net wealth, recuiring him to 
furnish within such period not being 
less than 30 days a return in the pre- 
scribed form verified in the prescribed 
manner, particulars of his net wealth 
as on the valuation date mentioned in 
the notice, Form 'A' read with Rule3 
of the Wealth-tax Rues requires a 
person to furnish part:culars of his 
net wealth in and outs:de India along 
with verification. ? 


10. On a careful reading of the 
provisions of Section 17 (1) of the Act, 
we are of the view that once an as“ 
sessment is validly reopened under 
Section 17 (1) no distinction can be 
made between the items falling under 
clause (a) and clause (b) thereof, 
that the reassessment proceeding wipes 
out the original assessment which re- 
sults in obtaining the same position as 
it was prior to the completion of the 
original assessment and that the as- 
sessing authority would, consequently, 
have jurisdiction to assess the items 
falling under clause (a) as well as 
clause (b) of Section 17 (1) of the 
Act. The expression “and may proceed 
to assess or reassess such net wealth 
and the provisicns of this Act shall, 
so far as may be apply as if the notice 
had been issued under that sub-sec- 
tion” would indicate that the Wealth- 
tax Officer has not only jurisdiction 
but has a duty and obligation to as- 
sess or reassess the entire escaped net 
wealth chargeable to tax for that year 
irrespective of the fact that some of 
the items fall under clause (a) and 
others under clause (b) of sub-section 
(1) of Section 17. We have to take 
note of the fact that the earlier por- 
tion of sub-section (1) of Section 17, 
which pertains to issuance of notice 
containing all or any of the require- 
ments which may be included in a 
notice under sub-section (2) of Section 
14, is separated by comma and the 
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later portion of that sub-section is 
altogether. independent as it requires 
the Wealth-tax Officer to proceed to 
assess or reassess such net wealth. The 
period of limitation of eight years and 
four years prescribed in clauses (a) 
and (b), respectively, govern the right 
conferred on the assessing authority 
toissue notice proposing to make as- 
sessment or reassessment as the case 
may be, but the items which escaped 
assessment whether by reason of under- 
assessment or assessment at too low a 


rate or otherwise (sic). Where the 
omission or failure either to file a 
return or to disclose fully and truly 


all the primary and material facts, ` is 
on the part of assessee, the larger 
period of eight years is available to 
the assessing authority to reassess the 
entire net wealth. The assessing autho- 
rity would get or acquire jurisdiction 
to reassess the entire net wealth under 
Section 17 (1) (a) when once the pro- 
visions of Section 17 (1) (a) are at- 
tracted. The provisions of Section 17 
(1) (a) would be attracted even if one 
of the items that escaped assessment 
falls under this category. Where there 
is not even a single item which falls 
under clause (a), the assessing autho- 
rity has no jurisdiction to make re- 
assessment under clause (a) but has to 
confine his assessment only to items 
falling under clause (b). Such a case 
would arise when the escapement of 
assessment is caused not due to the 
failure of the assessee either to file a 
return in time or to disclose fully and 
truly all material and primary facts 
but due to some other reason. The 
Sovereign Parliament designedly made 
this distinction. If the provisions of 
clause (a) are rightly attracted even 
in respect of one item and the assess- 
ing authority sought to interfere and 
assess or reassess the entire net wealth 
including such net wealth which would 
have normally fallen under clause (b), 
the assessee cannot complain that the 
net wealth which would have fallen 
under clause (b) cannot be assessed or 
reassessed, It is the assessee_ that 
should blame himself for such a situa- 


tion since he himself has given room 
or opportunity for reopening of the 
earlier assessment and for making 
fresh assessment or reassessment under 
clause (a). The framers of this section 
conferred the benefit of lesser period 
of four years to reopen the assess- 
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ments of those assessees who filed their 
returns and disclosed fully and truly 


all material facts, as they are not, in 
any way, responsible for the escape- 
ment of assessment of any items of net 
wealth. However, at the same time, 
jurisdiction was conferred on the as- 
sessing authority to reassess within a 
period of four years under clause (b) 
any escaped assessment which had 
been caused for reasons other than the 
failure or omission on the part of the 
assessee to file the return or to dis- 
close fully and truly all material facts. 
This has been done with a view to 
protect the interests of the public 
revenue. If this distinction is kept in 
view, it cannot be said that the 
Wealth-tax Officer or Income-tax Offi- 
cer, as the case may be, is trying to 
reopen the assessment indirectly, which 
he could not do so directly under 
clause (b). We are, therefore, of the 
view that when once the assessment 
is validly reopened under clause (a) of 
sub-section (1) of Section 17 by issu- 
ance of a notice thereunder, the 
powers of the Wealth-tax Officer are 
not limited to the items which escaped 
assessment by reason of the failure or 
omission on the part of the assessee to 
file the return in time or to disclose 
all his net wealth which is subject to 
tax, but extends to taxing items which 
were excluded by the Wealth-tax Offi- 
cer in the original assessment and 
which would have fallen under clause 
(b), in spite of the fact that the period 
of four years, had already elapsed. 





11. This view of ours gains suppor? 
from a decision of a Division Bench of 
this Court in Pulavarthi Viswanadham 
v. Commr. of Income-tax ((1963) 50 
ITR 463), It arose under Section 34 (1) 
of the Income-tax Act of 1922. There- 
in the Income-tax Officer initiated pro- 
ceedings under Section 34 (1) (a) of 
the 1922 Act for the year 1945-46 as 
he had reason to believe that the as- 
sessee was indulging in extensive 
money lending and other business acti- 
vities without disclosing them to the 
Income-tax authorities. In the reassess- 
ment he included the sums of Rupees 
7,553/- and Rs, 478/~ representing jth 
share of the profits earned by the as- 
sessee and which were originally ex- 
cluded by the I. T. O. from the tax- 
able income of the assessee under the 
mistaken impression that they belong 
to the estate of late J. V. Subba Rao. 
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The question that fell for considera- 
tion was whether the Income-tax Offi- 
cer has jurisdiction to include the 
aforesaid items, which would fall under 
clause (b) only. Chandra Reddy C. J. 
speaking for the Bench observed at 
page 465: 


“When once the Income-tax Officer 
reaches the conclusion on the material 
that is before him that there has been 
a non-disclosure as regards part of 
the income, profits or gains chargeable 
to income-tax by the assessee, he is 
entitled to issue a notice either under 
clause (a) or (b), as the case may be, 
under Section 22 (2) of the Income-tax 
Act, emerges from sub- 
section (2) of Section 22 is that when 
once an assessee is required to submit 
a return of his income, he is obliged 
to disclose the totality of his income. 
The question that falls to be decided 
on the language of these two sections 
is whether after notice is issued under 
Section 34 (1) (a) the assessment should 
be limited to items which escaped as- 
sessment by reason of the failure on 
the part of the assessee to disclose all 
his income, profits or gains, which are 
subject to tax. The contention of learn- 
ed counsel for the assessee is that hav- 
ing regard to the terms of clause (b), 
it was not within the powers of the 
Income-tax Officer to bring to charge 
such of the items as have escaped from 
being taxed without any remissness on 
his part. It is only items that escap- 
ed assessment due to omission or 
failure of the assessee that come with- 
in the range and sweep of Section 34, 


continues learned counsel for the as- 
sessee. We do not think that we can 
accede to this proposition. When once 


the assessment is reopened, no distinc- 
tion could be made between items 
falling under clause (a) and those com- 
ing within the pale of clause (b)......... 
It is futile to contend that it is only 
such portion of the income which was 
not included in the original return 
that would be liable to tax in the re- 
assessment proceedings. The position 
obtaining after invoking S, 34 (1) (a) is 
the -same as it obtained prior to the 
completion of the original assessment. 
In that situation it was open to the 
department to subject the abovesaid 
shares of income to tax. If that were 
the only item which escaped assess~ 
ment, proceedings would have been 


started only under S. 34 (1) (b).” 
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12, To the same effect are the deci- 
sions ofthis Court in Anna Nagendram 
and Bommareddi Venkayya & Co.: v. 
Commr. of Income-tax ((1967) 66 ITR 
46), Tadikonda Ramulu v. Commr. of 
Income-tax (R. C. Nos. 54 of 1960 and 
5 of 1964, D/- 12-1-1964) and Commr. 
of Income-tax v. Jeskaran Bhuvaika 
((1970) 76 ITR 128). 


13. We shall now advert to the 
decisions taking the cortrary view. The 
decision of the Madras High Court in 
Veerappa Chettiar v. Commr. of Jn- 
come-tax ((19738) 91 ITR 116) supports 
the assessee’s contention in the present 
case, That case arose under S. 34 (1) of 
the Income-tax Act, 1922. Therein the 
question that fell for decision was 
whether on the facts and the circum- 
stances of the case it was open to the 
Income-tax Officer under S, 34 (1) (a) 
of the 1922 Act to reconsider the asses- 
see’s claim in respect of the loss from 
Thatchanallur Sugar Mill business for 
the assessment years 1953-54 and 1954- 
55. It was held that when once the 
reassessment proceedings are validly 
initiated in respect of an item of income 
either under cl. (a) or cl. (b) of Sec- 
tion 34 (1), the jurisdiction of the In- 
come-tax ‘Officer to reassess is not con- 
fined to the item of income in respect 
of which notice has been issued, but 
extends to all items of income which 
have escaped assessment, which may 
- fall either under cl. (a) or cl. (b) of 
sub-s, (1) of S. 34. Ramanujam, J. 
speaking for the Court observed at 
page 124 thus: 


‘In this case the learned counsel for . 


the assessee fairly concedes, in view of 
the above decision, the power of the 
Income-tax Officer to bring in items of 
income falling under S. 34 (1) (b) to 
charge in proceedings validly initiated 
by him in respect of items coming 
under S. 34 (1) (a). But what he con- 
tends is thet though the Income-tax 
Officer has got power to bring to 
charge items falling uncer S. 34 (1) (b) 
in reassessment proceedings validly 
initiated under S. 34 (1) (a), such power 
could not be exercised after the period 
of four years mentioned as regards the 
cases falling under cl. (b). According 
to the learned counsel the object of 
providing a time limit for the issuance 
of a notice in cases falling under Sec- 
tion 34 (1) (b) is to take away the 
power of the Income-tax Officer to 
_reassess the items of income coming 
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under cl]. (b) after a specified time 


limit, and that, therefore, the conten- 
tion of the revenue that once the re- 
assessment proceedings heve been 


validly initiated in respect of the items 
falling under cl. (a), the items of in- 
come falling under cl. (b) could also 
be brought to charge without any time. 
limit, ov2rlooks the said object. We are 
inclined to agree with the contention of 
the learned counsel for the assessee in 
this regard.” 


Having rightly held that the power of 
the Incorm:-tax Officer to bring in items 
of incom: falling under cl. (b) to charge 
in the proceedings validly initiated by 
him in respect of items falling under 
cl. (a), tne learned Judges erred in 
observing that the aforesaid power of 
the Income-tax Officer is curtailed in 
view of the specification of Zour years’ 
period applicable to items falling under 
cl. (b). When once the Income-tax Offi- 
cer is conceded to have power to bring 
to charge the items falling under cl. (b) 
in reassessment proceedings validly 
initiated under cl. (a), such power can- 
not be curtailed to the period of four 
years indicated in cl. (b). It may also 
be noticed at page 129 that the deci- 
sion of this Court in Pulavarthi Viswa- 
nadham v. Commr. of Income-tax ((1963) 
50 ITR 463) has been approved to the 
extent that “it is an authority for the 
proposition that when the reassessment 
proceedirgs are initiated by invoking 
cl. (a) of S. 34 (1), it is open to the 
Income-tax Officer to assess in those 
proceedirgs items falling under cl. (b) 
also.” It is further stated thus: 


“Though the observations of the 
Court in that case were to the effect 
that once an assessment is reopened the 


Income-tax Officer has to follow the 
same prccedure as in the case of the 
original assessment, the Court has not 
gone specifically into the question 


whether the period of four years men- 
tioned in cl. (b) could be ignored by 


the Income-tax Officer in those re- 
assessmert proceedings.” 
With great respect to the learned 


Judges, we hold that the decision and 
the observations which are in conflict 
with the view expressed by this Court 
in Pulavarthi Viswanadham’s case, do 
not represent correct legal position. 


14. Ths Bombay High Court in New 
Kaiser-i-Hind Spinning & Weaving Co. 
Ltd. v. Commr. of Income-tax ((1977) 
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107 ITR 760) differed from the view 
taken by this Court in Pulavarthi 


Viswanadham’s case. The Bombay High 
Court did not consider the true effect 
and import of the observations of the 
Supreme Court in Jaganmohana Rao v. 
Commr, of Income-tax ((1970) 75 ITR 
373) on the assumption that “the Court 
was not concerned in that case with 
the question as to whether the re- 
assessment could be made under Sec- 
tion 34 (1) (a) or S. 34 (1) (b), but the 
observations quoted above were made 
by the Supreme Court only in refer- 
ence to and in the context of the con- 
tention that was advanced before it (at 
the top of page 380) that only 2/3rds of 
the income of the Mill could be said to 
have escaped assessment. In fact though 
the Supreme Court has in its judgment 
referred to S. 34 (1) (b), at the time 
material for the assessment in the said 
case, cls. (a) and (b) were not to be 
found as separate clauses in S. 34 as it 
then stood. It is in reference to the 
said contention that the Supreme 
Court said that the entire income that 
had escaped assessment was liable to be 
reopened in the proceedings initiated in 
the said case under S. 34 (1) (b).” 
With great respect to the learned 
Judges, we are unable to adopt this 
reasoning. The decision and the obser- 
vations of the Supreme Court are real- 
ly binding on the High Courts, That 
apart, the view expressed by the 
Supreme Court in Jaganmohana Rao’s 
ease has been reiterated in the latest 
decisions as pointed out by us earlier. 
The learned Judges laid much stress 
on the period of limitation of 4 years 
prescribed for initiating reassessment 
proceedings in respect of the items fal- 
ling under cl. (b). It relied mostly 
upon the decision of the Madras High 
Court „in Veerappa Chettiar’s case 
((1973) 91 ITR 116) which we have al- 
ready dealt with. With due respect to 
the learned Judges, we are of the view 
that the very approach of the learned 
Judges of the Bombay High Court does 
not appear to be correct as may be 
noticed from the following passage : 


“In view of the concession that was 
made before the Madras High Court in 
the said case by the learned counsel 
for the assessee, the question as to 
whether, in a notice issued under cl. (a) 
of S. 34 (1), items under cl. (b) thereof 
be reopened, did not arise and was not 
considered or decided by that Court, 


W.-T. Commr.. A. P. v. Subakaran Cangabhushan (FB) 


A.LR. 


and the only question before it was, 
whether the period of limitation pre- 
scribed for cases falling under cl. (b) 
would be applicable to items falling 


under that clause in case they were 


sought to be reopened by a notice 
issued under cl. (a).” 
The only ‘real question that falls for 


decision is that once the reassessment 
proceedings have been validly initiated 
under S. 34 (1) (a), whether the In- 
come-tax Officer has or has no juris- 
diction to reassess the items which 
escaped assessment. or subjected to 
under-assessment, although they fall 
under cl. (b) thereof, Therefore, the 
decision of the Bombay High Court, in 
our view, does not lay down the cor- 
rect proposition of law. The decision of 
the Supreme Court in Bisi & Sons, 
Nainital v. Commr, of Income-tax (AIR 
1979 SC 379) cited by the  assessee’s 
counsel in support of his contention, 
that what could not be done directly 
cannot indirectly be done, has no appli- 
cation to the facts of this case. The 
decision of the Supreme Court in Com- 
missioner of Income-tax, Bombay v. 
Onkarmal Meghraj ((1974) 93 ITR 233) 
relied upon by the assessee’s counsel 
does not in any way assist the asses- 
see in the present case. That was a 
case wherein it was held that there 
was no omission or failure either to 
file return or to disclose fully and 
truly all the material facts and, there- 
fore, S. 34 (1) (a) could not apply and 


the notice should be deemed to have 
been issued under S. 34 (1) (b). The 
assessment year being 1944-45, the 


notice issued under S. 34 in April, 1954 
was beyond 4 years’ period specified 
under ©. 34 (1) (b) and consequently 
the assessment on the sons of N. M and 
R were barred by limitation. Hence 
this case is distinguishable on facts. To 
the same effect is the decision of 
Allahabad High Court in Gupta Cold 
Storage v. Income-tax Officer, Special 
Circle, ‘B’ Ward, Lucknow ((1978) 115 
ITR 819) cited by the assessee’s coun- 
sel, Therein it was found on facts that 
the notice issued under S. 148 of the 
Income-tax Act, 1961 to reassess the 
income for the assessment year 1961-62 
was beyond 8 years from the date of 
the close of the assessment year 1961- 
62 and, therefore it was clearly beyond 
time and invalid. Consequently, the 
notice issued on July 14, 1976 was 
quashed. The other decision of the 
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Supreme Court on which strong reli- 
ance has been placed by the assessee’s 
counsel is Parashuram. Pottery Works 
Co. Ltd. v. Income-tax Officer, Circle I, 


Ward ‘A’, Rajkot ((1977) 106 ITR 1) 
(SC). Therein the cuestion that fell 
for decision was whether there was 


omission or failure on the part of the 
appellant to disclose truly and fully all 
the material facts with regard to 
depreciation in respect of some oi the 
items of the capital assets. The appel- 
lant pleaded that all the material facts 
were already on the record of 
department and it is for the Inj@me- 
tax Officer to draw a correct infer2nce. 
The High Court in a writ proceeding 
rejected the plea of the assessee and 
held that the assessee did not disclose 
fully and truly all the material facts 
and, therefore, the notice under Sec- 
tion 147 (a) was validly issued. On ap- 
peal to the Supreme Court it was held 
that the duty of the assessee in any 
case does not extend beyond making a 
true and full disclosure of primary facts 
necessary for the assessment. The In- 
come~tax Officer in determining the 
figures of depreciation for certain items 
of capital assets did not take note of 
the fact that the aggregate of the 
depreciation including the initial dəpre- 
ciation allowed under different | Leads 
could not exceed the original cost to 
the assessee of those items of cepital 
assets, It is really a lapse on the part 
of the Income-tax Officer in not apply- 
‘ing the law contained in cl. (c) of the 
proviso to §. 10 (2) (vi) of the Ac: of 
1922. On a consideration of the entire 
facts the Court was of the opinion that 


“it cannot be said zhat the excess 
depreciation was allowed to the appel- 
lant-company and its income as such 
escaped assessment because of its cmis- 
sion or failure to disclose fully and 
truly all material facts.” 


In the result the appeal was allowed 
and the impugned  nctices under Sec- 
tion 147 (a) were quashed. This’ case 
would render no assistance to the plea 
of the assessee. On the other hand it 
supports our view that the assessee, has 
adequate and effective remedy if the 
assessing authority resorts to take aid 
of the longer period of limitation pro- 
vided under cl. (a) of S. 17 (1) of the 
Act with a view to reopen the items of 
escapement which fall only under cl. (b). 
The aforesaid cases ars distinguishable 
on facts, 
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15. Hence the decisions relied upon 
by the assessee’s counsel in support of 
his contention, that the assessing autho- 
rity has no jurisdiction to include the 
items which would fall under cl. (b) of 
S. 17 (1) of the Act even though the 
reassessment proceedings have been 
validly initiated under cl. (a) if a 
period of four years had elapsed, do 
not lay down correct principles of law. 


16, It is not open to the assessee to 
contend that the assessing authority 
would be resorting to circumvent the 
provisions pertaining to the limitation, 
to the detriment of the assessee, Such 
a contingency will not arise in the case 
of honest and fair assesses, who have 
discharged their duty of filing the re- 
turn in time and fully and truly dis- 
closing. all the material facts necessary 
for the assessment, In such a case no 
assessment can be reopened or no pro- 
ceeding for reassessment under cl. (a) 
can be entertained. Where any asses- 
sing authority attempts to resort to 
this procedure of issuing notice under 
cl. (a) with a view to reassess the 
items falling under cl. (b), the same 
can validly be challenged in a Court of 
law in view of the completion of four 
years’ period of limitation, If the asses- 
see succeeds in his plea that the re- 
assessment proceedings under cl. (a) are 
without jurisdiction, as no case has 
been made out to reopen the assessment 
under cl. (a) or that the very proceed- 
ings are barred by limitation of even 
8 years, the assessing authority cannot 
be permitted to proceed with the re- 
assessment proceedings and any re- 
assessment made in such a case or cases 
would be decided againt the revenue 
and in favour of assessee. Hence it 
cannot be said that assessee has no 
remedy in genuine and appropriate 
cases to protect his interests if he has 
not’ committed any default in the dis- 
charge of his duty to furnish fully and 
truly all the material facts necessary 
for the assessment, ' 


17. For all the reasons stated above, 
Our answer to the second question is in; 
the affirmative and in favour of the 
revenue and against the assessee, hold- 
ing that the Wealth-tax Officer has not 
only ample jurisdiction and power but! 
has a statutory duty and obligation to 
include all the items which fall under 
cl. (b) in the net wealth of the asses- 
see for the assessments in question, j 
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18. The decision of the Tribunal on 
question No. 3 is based on the applica- 
tion of the principles of law enunciat- 
ed by a Full Bench of this Court in 
Officer-in-Charge (Court of Wards) v. 
Commr. of Wealth-tax, (supra) which 
is no longer good law as the same has 
been overruled by the Supreme Court 
in Commr, of Wealth-tax, Andhra Pra- 


desh v.  Officer-in-Charge (Court of 
Wards), Paigah ((1976) 105 ITR 133) 
(SC). The assessee’s counsel as well 
as the standing counsel for the 


department represented that the matter 
should go back to the Appellate Tribu- 
nal for determining this question afresh 
in accordance with the law laid down 
by the Supreme Court in. Commr. of 
Wealth-tax v. Officer-in-Charge (Court 
of Wards), Paigah ((1976) 105 ITR 133) 
with liberty to the parties to adduce 
fresh evidence if in its opinion it is 
necessary to lead additional evidence in 
support of the respective stands taken 
by the parties and we order accord- 
ingly. i 
19. The reference is answered ac- 
cordingly. There shall be no order as 
to costs. ; 
Answer accordingly. 
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Tentu Lakshmu Naidu, Petitioner v. 
Vaisreddi Verda Rama Rao and another, 
Respondents. 

Applications Nos. 111, 60, 62 and 63 of 
1978, D/- 6-10-1978. 

Representation of the People Act (1951), 
S. 112 (3) — Civil P. C. (1908), O. 3, 
Rr. 1 and 4 — A. P. High Court (Ori- 


ginal Side) Rules, O. 29. R. 1 — Substitu- . 


tion of election petitioner within limita- 
tion — Compliance with the provisions of 
S. 112 and O. 3, Rr. 1, 4 and O. 29, R. 1 
of High Court Rules is mandatory. 

It is a matter of Public Policy that an 
elector is permitted to get himself sub- 
stituted under Section 112 of the Act and 
to continue the Election Petition, When 
such is the position, O II, Rr. 1 and 4 
of the Civil P. C. and O. XXIX, R. 1 
of the Original Side of A, P. High Court, 
if read in conjunction with Section 112 
of the Act, should be considered to be 
mandatory and any slackness by the 
petitioner with the provisions of Sec- 
tion 112 of the Act and O. II, Rr. 1 and 
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4 of the Civil P. C. and O. XXIX, R. 1 
of the Original Side Rules of A, P. High 
Court, cannot be considered to be an ir- 
regularity which could be rectified; hence 
those provisions should be interpreted 
strictly and non-compliance thereof 
would be held to be illegal. AIR 1964 
SC 1027; AIR 1969 SC 872, Foll. (Para 4) 


On facts held since application for sub- 
stitution was not filed by the applicant 
himself but by his advocate who was not 
holding a Vakalat for the applicant and 
since Vakalat was filed after limitation 
for filing application had expired, the 
application was barred by limitation. 

(Para 6) 
Cases Referred ; Chronological Paras 
AIR 1969 SC 872 4 
AIR 1964 SC 1027 4 
AIR 1957 Andh Pra 172 (FB) 4 


I. Koti Reddy, for Petitioner in Appln. 
Nos. 111 and 60 of 1978 and for Respon- 
dent in Appln. Nos. 62 and 63 of 1978; 
E. Ella Reddy, for Respondent No, 1 in 
Appln. Nos. 111 and 60 of 1978 and for 
Petitioner in Appln. Nos. 62 and 63 of 
1978. 


ORDER :— The sole petitioner in the 
Election Pelition died on 21st July, 1978. 
By order dated 24th July, 1978 the Elec- 
tion Petition was held to have been 
abated. The office was directed to cause 
the publication to be made in two daily 
newspapers and the State Government 
Gazette. The two daily newspapers are 
Enaadu of Visakhapatnam edition and 
Indian Express of Vijayawada edition in 
which the directions contained in sub- 
section (3) of Section 112 of the Repre- 
sentation of the People Act (hereinafter 
referred to as the Act) were published. 
The present petitioner in Application 111 
of 1978 happens to be an elector in the 
12 Therlam Assembly Constituency and 
registered elector at serial number 779 
of 1977 of the Electoral Roll of Therlam 
Assembly Constituency, Part 47, Muguda 
village. He is, incidentally, also the son 
of the deceased in Election Petition 9 of 
1978. The petitioner filed the above Ap- 
plication to permit him to be substituted 
in the place of the deceased and conti- 
nue the proceedings. The Application al- 
though dated 12-8-1978, was filed in the 
High Court on 21-8-1978. In the counter 
affidavit filed by the respondent it is 
averred that Application 111 of 1978 is 
barred by limitation as it has been filed 
beyond the period of fourteen days per- 
mitted by Section 112 (3) of the Act. Ac- 
cording to the counter-affidavit citations 
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were published in Indian Express, 
Vijayawada edition on 8-8-1978, | in 


Enaadu of Visakhapatnam edition :on 
13-8-1978 and in the State Government 
Gazette on 17-8-1978. Although the Ap- 
plication appears to have been filed !on 
21-8-1978 and as such within fourteen 
days of the publication, nevertheless , ıt 
is contended that the Application filed 
on 21-8-1978 cannot be considered ' to 
have been filed according to law and, 
therefore, it cannot be said-that the Ap- 
plication is within limitation. What is 
contended is that this Application was 
not presented by the petitioner in his 
personal capacity which he could have 
done as per the law. The Application 
was filed by Mr. I. Koti Reddi, who on 
the date when the Application was filed, 
was not holding any Vakalat for the pe- 
titioner. When the Application was filed 
on 21-8-1978, the office raised as many 
as six objections and returned the Appli- 
cation for compliance on 1-9-1978. The 
petitioner complied with five objections 
and represented the Application on 4-9- 
1978 undertaking to cormply with the 
. sixth objections before 11-9-1978 which 
he did by filing the Vakalat on 11-9-1978. 
Therefore, it is submitted that Applica- 
tion 111 of 1978 should be considered to 
have been filed properly and in accord- 
ance with law only on 11-9-1978. If that 
is so, then it would be beyond the pe- 
riod of fourteen days provided for under 
the Act and as such it is liable to be 
dismissed. 


2. In order to prove that Application 
111 of 1978 was filed by Mr. I. Koti Reddy 
and not by the petitioner himself, and 
Mr. Koti Reddy was not holding the 
Vakalat on 21-8-1978, the respondent 
relied upon the Application which has 
been signed by Mr. I. Koti Reddy him- 
self and not by the petitioner, Mr. I. 
Koti Reddy states that his clerk and the 
petitioner went to the office and the peti- 
tioner himself filed the Application. I re- 
gret that this is not borne out from the 
S. R. Register. A perusal of S. R. 
No. 68631 dated 21-8-1978 would show 
that it was Mr. I. Koti Reddy who had 
filed the said Application. Thus it can 
safely be found that Application 111 of 
1978, appears to have been filed on 21-8- 
1978, was not filed by the petitioner him- 
self but by Mr, I. Koti Reddy. It is not 
in dispute that on 21-3-1978 Mr. I. Koti 
Reddy was not holding Vakalat for the 
petitioner. Hence, I find that on 21-8-1978 
Application 111/78 was filed by Mr. I. 
Koti Reddy who -was not holding any 


Verda Rama Rao A. P. 63 


Vakalat for the petitioner on that day, 
but the Vakalat was filed on 11-9-1978. 
In these circumstances, it is now to be 
seen, in the light of the relevant provi- 
sions of law as to whether the Applica- 
tion could be considered to have been 
legally end properly filed on 21-8-1978. 
Section 112 of the Act provides; 


“Abatement of Election Petitions: (1) 
An election petition shall abate only on 
the death of a sole petitioner or of the- 
survivor of several petitioners. 

(2) Where an election petition abates 
under sub-sec. (1), the High Court shail 
cause the fact to be published in such 
manner as it may deem fit. 


(3) Any persori who might himself have 
been a petitioner may, within fourteen 
days of such publication, apply to be sub- 
stituted as petitioner and upon compli- 
ance with the conditions, if any, as to 
security, shall be entitled to be so sub- 
stituted and to continue the proceedings 
upon such terms as the High Court may 
deem fit.” 


3. A perusal thereof would show that 
the Election Petition abates on the death 
of the sole petitioner, or, in case there 
are several petitioners, it would abate on 
the death of the last survivor. According 
to Section 112 (2) a duty is cast on the 
High Court to cause publication of the 
fact of abatement of the election petition 
in such manner as it may deem fit. In 
compliance with this provision, citations 
in Enaadu of Visakhapatnam Edition, 
Indian Express of Vijayawada edition and 
the State Government Gazette were or- 
dered to be published, as referred to 
hereinabove. Section 112 (3) of the Act 
provides that any person who might him- 
self have been a petitioner may, within 
fourteen days of such publication, apply 
to be substituted as petitioner and upon 
compliance with the conditions, if any, 
as to security, shall be entitled to be so 
substituted and to continue the proceed- 
ings upon such terms as the High Court 
may deem fit. The question as to who 
should be the petitioner is answered in 
Section 81 of the Act which provides that 
an election petition calling in question 
any election may be presented on one 
or more of the grounds specified in sub- 
section (1) of Section 100 and Section 101 
to the High Court by any candidate at 
such election or any elector within forty- 


‘five days from, but not earlier than, the 


date of election. We are not concerned 
with the latter limb of Section 81. It 
would thus be seen that an elector also 
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can present an election petition calling 
in question an election. It is also not in 
dispute that the present petitioner is an 
elector and as such is entitled to file the 
application. But, the main aspect which 
has to be noted is that the present peti- 
tioner filed the Application under Sec- 
tion 112 (3) not as the legal representa- 
tive of the election petitioner but as be- 
ing an elector as envisaged under Sec- 
tion 81 of the Act. When such is the 
position, O. XXII, C. P. C. cannot be ap- 
plicable notwithstanding the fact that 
Section 87 of the Act, provides for the 
applicability of the Civil P. C. as nearly 
as may be to the trial of the Election 
Petition. Yet from another aspect, it is 
to be noted that the Act is a special 
measure and continuity of the Electior 
Petition not by the legal representative 
of the Election Petitioner but by an elec- 
tor is being maintained as a matter of 
public policy. In these circumstances, the 
provisions of Section 112 of the Act will 
have to be interpreted strictly because 
the Act itself is a complete Code by it- 
self and although Section 87 of the Act 
provides for the applicability of the Code 
of Civil Procedure, nevertheless, in seve- 
ral respects the Code of Civil Procedure 
has no application because certain provi- 
sions have been made under the Act to 
regulate certain factors which need not 
be discussed in this order. 


4. It is true that neither the Act nor 
the Rules provide for the manner 
in which an application should be filed 
‘for substitulion under Section 112 of the 
Act. Even if resort is had to the provi- 
sions of Section 87 of the Act, it would 
be evident that the provisions of O. II 
of the Civil P. C. would be relevant in 
this case. Before dealing with the provi- 
sions of O. II], Rr. 3 and 4 C. P. C, 
it is necessary to note that no rules have 
been specifically framed with regard to 
an interlocutory application in an elec- 
tion petition. But Mr. Ella Reddy, the 
learned advocate appearing for the re- 
spondent, brings to my notice the Rules 
of Regulating the Trial of Election Peti- 
tions under the Representation of the 
People Act 1951. It is not necessary to 
quote Rules 1 to 11 thereof, as they are 
not relevant to the case on hand. Rule 12 
of the above said Rules would show thet 
to a proceeding under the Act except as 
provided under the Act, it would be the 
Code of Civil Procedure, the above rules 
‘and the rules of the High Court on the 
Original Side that would apply. Except 
for Rule 12 the above said Rules are 
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silent with regard to filing of an inter- 
locutory application including an appli- 
cation under Section 112 of the-Act. It 
would not be relevant „to consider the 
provisions of O. III, Rr. 1 and 4 of the ` 
Civil P. C. O. III, R. 1 is as follows: 


“Any appearance, application or act in 
or to any court, required or authorised 
by law to be made or done by a party 
in such Court, may, except where other- 
wise expressly provided by any law for 
the time being in force, be made or done 
by the party in person, or by his recog- 
nised agent, or by a pleader appearing, 
applying or acting, as the case may be, 
on his behalf. ; - 

Provided that any such appearance 
shall if the court so directs, be made. by 
the party in person. 

O. II, R. 4 is as under: 

“(1). No pleader shall act for any per- 
son in any court, unless he has been 
appointed for the purpose by such per- 
son by a document in-writing signed by 
such person or by his recognised agent 
or by some other person duly authorised 
by or under a power of attorney to make 
such appointment. i 

(2) Every such appointment shall be 
filed in court and shall for the purpose 
of sub-rule (1), be deemed to be in force 
until determined with the leave of the 
Court by a writing signed by the client 
or the pleader, as the case may be, and 
filed in Court, or until the client or the 
pleader dies, or until all proceedings in |, 
the suit are ended so far as regards the 
client. 

Explanation: For the purposes of this 
sub-rule, the following shall be deemed 
to be proceedings in the suit, — 

(a) an application for the review of 
decree or order in the suit. 

(b) an application under Section 144 or 
under Section 152 of this Code in rela- 
tion to any decree or order made in the 
suit. 

(c) an appeal from any decree or order 
in the suit, and 

(d) any application or act for the pur- 
pose of obtaining copies of documents or 
return of documents produced or filed in 
the suit or of obtaining refund of moneys 
paid into the court in connection with 
the suit. 

(3) Nothing in sub-rule (2) 
construed — f 

(a) as extending, as between the plea- 
der and his client, the duration for which 
the pleader is engaged, or 
- (b) as authorising service on the plea- 
der of any notice or document issued by 


shall be 
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any court other than the court for which 


the pleader was engaged, - except where 
such service was expressly agreed to by 


sub-rule (1). _ 

(4) The High Court may, by general 
order, direct that, where the person by 
whom a pleader is appointed is unable 
-to write his name, his mark upon the 


document appointing the pleader shall -be ` 
‘attested by such person and in such man- ~- 
ner as may be specified by the order. - '- 


(5) No -pleader who has been engaged 
for the purpose of pleading only shall 
plead on behalf of any party, unless he 
has filed.in courta memorandum of ap- 
pearance signed by himself and stating — 

(a) the‘names of the parties to the suit, 

(b) the name of the party for whom he 
appears, and i 

(c) the name of the person by whom 
he is authorised to appear: 


- Provided that nothing in this sub-rule 
shall apply to any pleader engaged to 
plead on behalf of any other pleader who 
has been duly appointed to act in court 
on behalf of such party.” . 

O. Ill, Rr. 1 and 4 of the C. P. C. came 
up for interpretation before a Full Bench 
of ‘this Court in Nadelia Satyanarayana 
Vv. Yamanoori Venkata Subbaiah, (AIR 
1957 Andh Pra 172). In that case one 
P. Viswanatha Rao, pleader of the Mar- 
kapur Bar, filed E. P. No. 15 of 1950 in 
O0.-S. No. 464 of 1935. That E. P. was 
duly signed by the decree-holder as well 
as the pleader who presented it in court. 
But, at that time, he had no vakalat by 
the party. Subsequently the pleader got 
Vakalat from his client and filed in the 
Court. The District Munsif held that the 
presentation of the application was a nul- 
lity and consequently dismissed the exe- 
cution petition. But, the appellate court 
held that the presentation by the pleader 
without Vakalat was only an irregularity 
and it, therefore, set aside the order of 
the District Munsif and remanded the 
case for fresh disposal in accordance with 
law. Consequently, an appeal was pre- 
ferred to the High Court and finally it 
was referred to a Full Bench of this 
Court. ‘The question that was referred 
was whether an application for execu- 
tion, which is in all other respects in 
order, could be considered to be a valid 
act merely because it was presented by 
a pleader who had not got Vakalat from 
the decree-holder. It would thus be seen 
that the Full Bench was interpreting 
O. MI, Rr. 1 and 4 of the Civil P. C. with 
reference to O. XXI, R. 10 of the Civil 
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served: 


fs ich in he doen, eed A Ya The presentation of an application for 


execution is an act required or authorised 
bylaw to be done by a party in person, 
by his recognised agent or by a pleader 
duly appointed by him in that behalf 
Acting includes applying and a pleader 
who makes an application on behalf of 
‘litigant ‘acts for him and cannot do so 
unless he is duly authorised in that be- 
half But the presentation of an applica- 
tion by a pleader to whom the authority 
in the prescribed manner under R. 4 of 
O. 3, C. P. C. was not given is only an 
irregularity which could be cured at a 
subsequent stage.” 

The Full ‘Bench further observed in 
para 60 of its judgment: 


EPEA there is a well-known distinc- 
tion between a case where the directions 
of the Legislature are imperative and a 
case where they are directory. The gene- 
ral rule is that an absolute . enactment 
must be obeyed or fulfilled exactly, but 
it is sufficient if a directory enactment is 
obeyed or fulfilled substantially. It has 
always been heid that where no public 
policy is involved, the provisions of a 
statute should be held to þe directory 
only and not mandatory.........” 

It would thus be seen that while inter- 
preting O. II, Rr. 1 and 4 of the Civil 
P. C. for purposes of O. XXI, R. 10, 
C. P. C., the Full Bench observed that 
O. III, Rr. 1 and 4, C. P. C. are directory, 
but as observed by the Full Bench itself 
and as stated by me hereinabove, the Act 
is a measure which is based on public 
policy. In the present case, as already 
observed hy me, it is a matter of public 
policy that an elector is permitted to get 
himself substituted under Section 112 of 
the Act and to continue the Election Pe- 
tition. When such is the position to my 
mind, O. III, Rr. 1 and 4 C. P. C., if read 
in conjunction with Section 112: of the 
‘ Act, should be considered to be manda- 
tory and any slackness by the petitioner 
with the provisions of Section 112 of the 
Act and O. II, Rr. 1 and 4 C. P. C. can- 
not be considered to be an irregularity 
which could be rectified; hence those pro- 
visions should be interpreted strictly and 
non-compliance thereof would be held. to 
be ilegal. . 


5. Finally, even the Rules of the High 
Court on the Original Side viz., O. XXIX, 
R. 1, are on similar lines as O. II, Rr. ł 
and 4 C. P. C. O. XXIX, R. 1 of ths 
Original Side. Rules, is as under; 
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“Every appointment of an advocate to 
make or do any appearance, application 


or act, shall be in writing, and shall bear . : 


the date of execution, and shall be en- ct itio Heke y 


dorsed with the address for service of. the 
advocate and the said endorsement shall 
be signed by him. 


No advocate shall be allowed to ap- 
pear, plead or act, in any suit, appeal, 
or matter, until he has filed in court an 
appointment in accordance with . these 
rules. If the appointment is executed by 
an agent of the party, the advocate shall, 
if required, produce the power of attor- 
ney authorising the agent to appoint him, 
and, if required, shall also file in court 
a copy thereof with the appointment. 


An appointment on behalf of a firm 
may be signed by any partner in the 
name of the firm. 

In cases in which the party is repre- 

sented by more than one advocate, it 
shall be necessary for all and each of 
them to file a joint or separate appoint- 
ment on his behalf in court in accord- 
.ance with these rules.” 
Hence, I am of the opinion that the pro- 
visions of O. II, Rr. 1 and 4 C. P. C, 
and O. XXIX, R. 1 of the Original Side 
Rules of the High Court read in con- 
function with the provisions of S. 112 of 
the Act, should be interpreted strictly 
in so far as they deal with the enact- 
ment involving public policy. I am forti- 
fied in my conclusion that the provisions 
of the Act should be strictly construed 
by the following decisions of the Supreme 
Court ie, in Ch. Subbarao v. Member 
Election Tribunal, (AIR 1964 SC 1027) 
and K. V. Rao v. B. N. Reddi, (AIR 1969 
SC. 872). 


6. Applying the principles of strict m- 
terpretation of Section 112 of the Act 
and O. III, Rr. 1 and 4 C. P. C. as also 
O. XXIX, R. 1 of the Original Side Rules, 
I am constrained to hold that Application 
111 of 1978 would be deemed to have 
been filed on 11-9-1978 when Mr. Koti 
Reddy filed his Vakalat on behalf of the 
petitioner. Since the application has been 
filed beyond fourteen days of the citation 
in the newspapers it is barred by limita- 
tion. i 

7. Therefore, Application 111 of 1978 
is dismissed with costs. Advocate’s fee 
Rs. 500/-. 

In view of the orders passed in Appli- 
-cation 111 ef 1978," Applications 60, 62 
and 63 of 1978 are also dismissed. 


Ordered accordingly. 
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Kolikipudi Atchamma and others, Pes 
Kolikipudi Ketaih and an~ 
other, Respondents. 


Civil Revn. Petn. No. 2711 of 1978, D/~ 
27-4-1979.* 

‘Limitation Act (1963), S. 12 (3) — Com- 
putation of the period of limitation m 
preferring appeal — It has to be com- 
puted on the basis of the copies of the 
judgment and decree accompanying me- 
morandum of appeal — Fact that other 
application for printed copies is pending 
is. irrelevant. AIR 1968 SC 960, Rel. on. 
(1976) 1 APLJ 283 Held not good law in 
view of AIR 1968 SC 960. _ (Para 4) 
Cases Referred : Chronological Paras 


(1976) 1 APLJ 283 4 
AIR 1968 SC 960: 1968 All LJ 504: 1968 

Cri LJ 1132 3 
AIR 1925 All 436: 23 All LJ 342 (FB) 2 
(1910) ILR 33 Mad 256 2 
(1908) 8 Mad LJ 148 2 


A. Hanumantha Rao, for Petitioners) 
B. V. Subbaiah, for Respondents. ` 

ORDER :— This revision petition arises 
out of the suit O. S. No. 1148 of 1971 on 
the file of the Court of the District 
Munsif, Guntur. Defendants 1 to 5 are 
the petitioners. The plaintiff is the first 
respondent. Judgment was delivered in 
the suit by the learned District Munsif 
on 22nd October, 1975. The petitioners 
applied for a certified copy ef the decree 
on 6-11-1975. The copy of the decree was 
supplied on 28-11-1975. They applied for 
printed copies of the judgment and 
decree on 1-12-1975, but the printed 
copies were not ready. for a long time. 
Meanwhile, the first respondent began to 
take. steps for execution of the decree. 
Since printed copies were not ready and 
as they had to file an appeal and obtain 
urgent order, the petitioners obtained 
certified copies of the decree and judg- 
ment and filed an appeal before the 
District Judge on 20th of September, 
1977. The office took an objection that 
the. appeal was time-barred. Therefore, 
an application I. A. 1998 of 1977 was filed 
under Section 5 of the Limitation Act, 
hereinafter referred to as the Act, to 
condone the delay in presentation of the 
appeal. It was contended in the applica- 
tion that since the application for printed 
copies of the decree and judgment filed 


on 1-12-1975 was still pending and since 


*Against order of Dist. J. Guntur, D/- 


30-12-1977. 
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they had lost by then 14. days in filing 
the application for the copy of.the decree 
and 3 days after obtaining the copy of 
the decree on 28-11-1975, the appeal was 
in time. The learned District Judge re- 
jected the contention holding. ‘that the 
application for printed copies of the 
judgment and decree was itself filed be- 
yond the time fixed for preferring an ap- 
peal under Article 116 of the Schedule to 
the Act and dismissed the application ob- 
serving that there was no satisfactory ex- 
planation given by the petitioner for the 
enormous delay in preferring an appeal. 
It is against the said order that this re- 
vision petition is filed. 

2. The only. question that arises in 
this case is; what is the proper method 
for computation of the period of limita- 
tion under Section 12 (2) of the Act. This 
question is obviously one that relates to 
the rule of practice. Under Section 12 (3) 
time requisite for obtaining a copy of the 
judgment on which the decree is found- 
ed shall also be excluded. Therefore, 
when an appeal is preferred against a 
decree, the time taken for obtaining a 
copy of the decree as well as the time 
taken for obtaining a copy of the judg- 
ment should be excluded in computing 
the period of limitation for preferring 
an appeal. The mere fact that one of the 
copy applications was filed beyond the 
period of limitation prescribed under the 
Schedule to the Act cannot by itself be 
fatal to the maintainability of the appeal, 
if the appeal preferred is in time after 
excluding the time taken for obtaining 
copies of the judgment and decree. This 
was the view taken by the Division 
Bench of the Madras High Court as long 
back as in 1897 in Raman Chetti v. Kadir- 
velu ((1908) 8 Mad LJ 148). The learned 
Judges in that case held that in comput- 
ing the period of limitation prescribed 
for an appeal under Section 12 of the 
Limitation Act, the time taken to obtain 
a copy of the decree and the time taken 
to obtain a copy of the judgment must 
both be excluded except where these two 
periods overlap each other; and where 
they do overlap, the time overlapped 
shall be excluded. In that case, copy of 
the judgment was applied for on 27th 
October and that af the decree on 28th 
October, The former copy was ready on 
3lst October and the latter on 2nd No- 
vember, The learned Judges said that 
time occupied in obtaining both copies 
was from 27th October to 2nd November, 
that is seven days and that the appeal 
“presented on the 97th day from the date 
of the decree was in time. This case was 
followed in Silamban Chetty v. Rama- 
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nadhan Chetty ((1910) ILR 33 Mad 256). 
In that case; the learned Judges noticed 
that -it was true that the said decision 
would enable.a party to apply for the 
copy of one record and then to apply for 
the copy of. the other record and thus 
extend the time while if he had applied 
for both the copies at the same time, the 
time requisite for obtaining the copies 
would have. been less. Their Lordships 
however expressed that they were not 
prepared to differ from the decision in 
Raman Chetti v. Kadirvelu ((1908) 8 Mad 
LJ 148) especially as it is a rule of prac- 
tice. The same was the view taken in 
Ramzan v. Mahammad Ishaq (AIR 1925 
All 436) (FB). 


3. The learned counsel for the re- 
spondent however relying on the decision 
of the Supreme Court in State of U. P. 
v. Maharaja Narain (AIR 1968 SC 960) 


„submits that the question whether the 


appeal preferred was in time or not 
should be considered on the basis of in- 
formation available from the copy of the 
judgment and decree filed along with the 
Memorandum of Appeal and not from 
other copies which the party might have 
got and used for other purposes with 


. which the court has nothing to do. ‘In 


that case, the Supreme Court observed:— 


“If the appellate Courts are required 
to find out in every appeal filed befora 
them the minimum time required for 
obtaining a copy of the order appealed 
from, it would be unworkable, In that 
event every, time an appeal is filed, the 
court not only will have to see whether 
the appeal is in time on the basis of the 
information ‘available from the copy of 
the order filed along with the memoran- 
dum of appeal but it must go further and 
hold an enquiry whether any other copy 
had been made available to the appel- 
lant and if, so, what was the time taken 
by the: Court; to. make available that copy. 
| to a great deal of confu- 
ies: into the alleged laches 
or dilatoriness “int ‘respect. not of copies 
produced with the memorandum of ap- 
peal but. about other copies which he 
might have got used for other purposes 
with which the Court has nothing to do.” 

4. In B. Narsoji v. Special Deputy 





. Collector ((1976) 1 APLJ 283) the learned 


Judges held that a party is not precluded 
from relying on any other certified copy 
of the judgment or decree obtained by 

and claiming that his appeal was 
not barred by limitation on the basis of 
the endorsement on those copies and that 
the period of limitation need not be cal- 
culated only on the basis of the copies 
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of the judgment and decree filed along 
-wiih the: Memorandum of Appeal. But, 
the aforesaid decision of the Supreme 
Court was obviously not brought to 
the notice of the -learned Judges. Follow- 
ing the decision of the Supreme Court 
{which I am bound to,- it must be held 
that the period of limitation in prefer- 
ring an appeal has to be computed on 
the basis of the copies of the judgment 
and decree produced along with the Me- 
morandum of Appeal. Now, in this case, 
on the basis of the copies of the judg- 
ment and decree filed along with 
the Memorandum of Appeal, the appeal 
was undoubtedly time-barred. Judgment 
was delivered on 22-10-1975. Applicatian 
for copies of the judgment and decree 
was made on 12-7-1977 and the appeal 
was presented on 20-9-1977. The learned 
District Judge was therefore right in 
holding that the appeal was time-barred 
and dismissing the application filed under 
.Section’ 5 of the Act holding that there 
was no sufficient ground for condoning 

the delay. 
§ The revision petition is accordingly 
dismissed. No costs, : 
: -- Petition dismissed, 
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V. V. Ramachandra Rao and. others, 
Petitioners v. The State of Andhra Pra- 

desh and another, Respondents. 

Writ Petn, No. 2688 of 1979, D/- 27-9- 
1979. Ne 


Land Acquisition Act (1894), S. 4 (B) 
(as amended by A. P. Amendment Act 
(22 of 1976)) and A. P. General Clauses 
Act (1 of 1891), S. 3 (6) and (8) — Noti- 
fication under S. 4 (1) of Land Acquisition 
Act — Powers to issue — District Collec- 
tor alone empowered by virtue of A. P. 
Amendment Act (22 of 1976) wee 











The. powers to be exercised ! District 
Collector could ‘not, bẹ; exercised ‘by the 


Collector as the: éxpréssions have been 
defined separately under A. P. General 
Clauses Act. A. P., Amendment Act (22 
of 1976) which amends Land Acquisition 
Act speaks of ‘District Collector’ and not 
of ‘Collector’ who can issue notification 
under S. 4. Therefore where the notifica- 
tion had not received approval of the 
District Collector but had been approved 
by District Revenue Officer the notifica- 
tion could not-be held to be a valid one. 
AIR 1979 Andh Pra 264, Rel. on. 

(Para 7) 
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Cases Referred: Chronclogical Paras 
AIR 1979 Andh Pra 264 7 

Mirza Munawar Ali. Baig, for Petis 
tioners; Govt. Pleader, for Land Acquisi~ 
tion on behalf of Respondents. 

S. REDDY, J.:— The social welfare 
measure and so the social justice is stultis — 
fied to derelict observance of the proce- 
dural law. The consequences, however, 
are appalling, which will be apparent 
from the text of the judgment which pre« 
sently follows. 

2. Poor people erected some huts on 
the pavements and road margins, which 
became the cause for not only hazardous 
traffic problems but also accidents of 
serious nature. Faced with this, a suitable 
site in the vicinity was sought to be ac- 
quired under the Land Acquisition Act 
by simultaneously invoking the urgency 
clause, Hence the emergence of the noti~ 
fication dated 3-2-1978 under Sections 4 
and 17 of the Act, which is subjected to 
challenge in this writ petition. The noti- 
fication is assailed primarily on the 
ground that the notification published in 
the Official Gazette has neither been 
signed nor approved by the “District Col- 
lector” within the meaning of S. 4 (1) as 
it is mandatory, but by the District Re- 
venue Officer, and non-compliance of the- 
same would vitiate the entire notification, 


3. Section 4 (1) of the Land Acauisi- 
tion Act reads: 

“Whenever it appears to the appro- 
priate Government that land -in any 
locality is needed or is likely to be need- 
ed for any public purpose, a notification 
to that effect shall be published in the 
Official Gazette, and the Collector shall 
cause public notice of the substance of 
such notification to be given at conveni- 
ent places in the said locality.” 

By the Land Acquisition (Andhra Pra- 
desh Amendment) Act, 1976 (Act No. 22 


` of 1976), in Section 4 (1), after the words 


‘appropriate Government’, the words ‘or 


-the District Collector’ have been inserted. ` 


Though in the counter it has been aver- 
red that the Collector, West Godavari, 
Eluru in Roc. K3-(SW) 16715/78, Reve- 
nue, dated 28-1-1978, has approved the 
draft notification, from a perusal of the 
record called for, it is evident. that it haa 
been approved by the District Revenue 
Officer only. So, the notification has nei- 
ther been approved nor signed by the 
‘District Collector’. The contention, in de- 
fence, is that the notification is still good, 
for the reason that the powers of the Dis- 
trict Collector are delegated to the Dis- 
trict Revenue Officer by virtue of the 
notification contained in G-O.Ms. No. 77 
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dated 22-1-1968 issued under- Section 3 
of the’ Andhra Pradesh District Collec- 
tors’ Powers (Delegation) Act, 1961. We 
will, therefore, examine whether the con- 
‘tention of the Government Pleader has 
any force. ; 


4. Section 3 of the Andhra Pradesh’ 


District Collectors’ Powers (Delegation) 
Act, 1961, empowers the State Govern- 
ment to authorise by a notification in the 
Andhra Pradesh Gazette, any Joint Col- 
lector or any other officer of the Reve- 
-nue Department, not below the rank of 
a Deputy Collector, to exercise all or 
any of the powers vested by or under 
any law, in the District Collector and 
may, in like manner, withdraw such au- 
thorisation. There are two provisos te 
‘that section viz:— 


“Provided that no authorisation under 
this section shall prevent the District 
Collector from exercising in such cases 
as he deems fit, all-or any of the powers 
exercisable by the joint Collector or other 
officer by virtue of- the authorisation 
aforesaid ; 


Provided further that where in respect 


of ‘any case, the. District Collector exer- - 


cises his powers, the 
other officer authorised. under this 


joint Collector or 
sece 


tion shall not exercise his powers in re- 


spect of the same case.” 

5. G.O.Ms. No. 77 has been issued 
under the aforesaid provision; para- 
graph 2 (1) thereof clearly says:— 

tai.. All correspondence in the Collec- 
tor’s office shall be carried out in the 
name of the District Collector. Where 
any statutory power can be exercised 
only by the District Collector as defined 
by Section 3 (8) of the A. P. General 
Clauses Act, the preliminary examina- 
tion of a case may be made by the Dis- 
trict Revenue Officer or the Personal As- 
sistant as the case may be in accordance 
with the distribution of work now order- 
ed, but the final order should be passed 
by the District Collector......” 
Under Paragraph 3, the Government ap- 
proved the distribution of work ‘between 
the’ Collector, ‘the District Revenue Offi- 
cer, ‘and the Personal Assistant to the 
Collector” as proposed by the Board of 
Revenue, with slight modifications, 
Among the subjects reserved for District 
Revenue Officers, item 17 is “land acqui- 
sition”. It reads as follows:— 

“17. Land Acquisition : 

’ (1) The Land Acquisition Aet (Central 
Act I of 1894); . 

(2) The Requisition and Acquisition of 

Immovable Property Act....:.” ; 
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6. The Andhra Pradesh General Clauses 
Act defines the expressions ‘Collector’ 
and ‘District Collector’ separately. The 
expression ‘Collector’ is defined in Cl. (6) 
of Section 3. It reads as follows:— 

“(6) Collector: ‘Collector’ shall include 
every officer, who, for the time being, is 
authorised to exercise the powers of a 
Collector.” - . 


The expression ‘District Collector’ has 
been defined in clause (8) of Section 3, 
which may also be set out: 

“(8) District Collector: ‘District Col- 
lector’ shall mean the Chief Local Offi- 
cer in charge of the Revenue administra- 
tion of a district.” 


“4. Tt is, therefore, manifest that the 
‘District 
Collector’ cannot be exercised by the 
‘Collector’. According to Paragraph 2 (1) 
of G.O.Ms. 77, where a power has been 
vested in the ‘District Collector’ as de- 
fined by Section 3 (8) of the Andhra Pra- 
desh General Clauses Act, by any statute, 
in such cases, the final orders can be 
passed only by the District Collector and 
none else, preliminaries though could be 
done by some other officer. Now, Act 22 
of 1976, which amends the Central Act, 
speaks of the ‘District Collector’ and not 
of ‘Collector’. The power to issue a noti- 
fication a fortiori vests only in the 'Dis- 
trict Collector’ under Section 4. Since, 
on scrutiny, it transpires that the notifi- 
cation has not received the approval of 
the District Collector but has been ap- 
proved and signed by the Dis- 
trict Revenue Officer, it cannot be held 
to be a valid one. The same is the view 
held by a Division Bench of this Court 
in W. P, No. 5414 of 1978 dated 16-4-1979 
(reported in AIR 1979 Andh Pra 264). 
Consequently, the impugned notification 
is quashed and. the Writ Petition is allow- 
ed, No costs, Advocate’s fee Rs. 150. 

‘ Petition allowed, 
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VENKATESWARA RAO, J. 
Chintala Krishnamurty, Appellant v. 
Uppala Rajlingam, Respondent. . 


Second Appeal No. 847 of 1977, D/- 
26-12-1978." 


(A) Specific Relief Act (1963), Ss. 37 and 
39--Easements Act (1882), S. 18 — Viola- 
tion of buildmg plan sanctioned by Muni- 
cipality by fixing windows instead of 


*Against decree of Addl. Dist. J., Medak 
at Sangareddi, D/- 22-7-1977. 


IW/JW/E835/79/VSS 
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ventilators in wail abutting neighbour’s 
site — If actionable per se — When it 
will amount to invasion of right of pri- 
vacy — Plea not taken in plaint — If 
can be considered. (A. P. Municipalities 
Act (6 of 1965), Sch. I) — (Civil P. C. 
(1908), O. 6, R. 2). 


The plaintiff alleging that thereis some 
vacant space with a well in it to the east 
of his house and west of wall belonging 
to defendant, that the site with well is 
his exclusive property, that contrary ta 
building plan approved by Municipality, 
defendant made openings to fix windows 
instead of ventilators in the said wall with 
a view to cause inconvenience to plain- 
tiff and ladies of his family, prayed for 
a perpetual injunction restraining defen- 
dant from fixing any window in the wall 
and for a mandatory injunction to close 
openings already made. There is neither 
a plea nor proof of the existence of any 
right of privacy for plaintiff and members 
of his family in respect of site adjoin- 
ing defendant’s wall in the west. No issue 
has been raised about. Both the courts 
below held that the attempt at opening 


windows in the wall would have the — 


effect of infringing right of privacy en- 
joyed by plaintiff’s family. 


Held: The building rules contained in 
Sch. III of the A. P. Municipalities Act 
do not say that the opening of windows 
instead of ventilators would itself amount 
to an illegality giving rise to a presump» 
tion of infringement of plaintiff’s right, 
if any, in relation to his site. Mere viola- 
tion of the building rules or plan with- 
out resultant infringement of some right 
of plaintiff is not actionable. AIR 1974 
Orissa 89 (FB), Rel. on. (Para 6) 


Though the defendant has been taken 
by surprise by permitting plaintiff te 
raise a new plea of right of privacy, 
there is not an iota of evidence to war- 
rant the inference’ that he has such a 
right and that it will be infringed by 
opening of windows in the wall. There 
is no such thing as a natural right of pri- 
vacy. It can be acquired only as a custo- 
mary easement. So, where a person 
alleges that another has infringed his 
right of privacy, he has to establish that 
a customary right of privacy exists in the 
neighbourhood in which he lives and that 
he is individually or as a member of a 
particular class, entitled to claim such a 
right on the basis of custom before he 
can be heard to complain that it is in- 
fringed. A customary right of privacy 
ean be proved by particular instances in 
which the right is exercised, asserted and 
recognised. A custom in order to be valid 
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should þe ancient, certain and reasonable 
besides being enjoyed. openly and peace- 
ably. Moreover, it is not the case of tha 
plaintiff that his women observe ‘Purdah’ 
or that they do not appear in publie. This 
one circumstance is sufficient to say that 
the plaintiff and the members of his 
family were never entitled to a custom- 
ary or other right of privacy in respecf 
of their site. There could, therefore, be 
no infringement either of any right or 
a right of privacy if the defendant should 
open windows in his wall and the plain- 
tiff is not entitled either to perpetual or 
mandatory — injunction prayed for by him, 
(Paras 7, 8, 9) 

(B) Specific Relief Act (1963), S. 36 — 
Injunction — Issue of — No court will 
exercise its discretion to grant an injunc- 
tion which will be ineffectual and of no 


use to party concerned. (Para 10) 
Cases Referred: Chronological Parag 
AIR 1974 Orissa 89 (FB) 6 
AIR 1965 Cal 148 i b] 


Upendralal Waghray and M. Rama Rao, 
for Appellant; Syed Sha Mohd. Qadri, 
for Respondent. 

JUDGMENT:— This appeal is directéd 
against the decision in A.S. No. 31/1975 
on the file of the Additional District 
Judge, Medak at Sangareddy by which 
the decree and judgment in O.S. No. 21/ 
1970 on the file of the District Munsif, 
Medak was confirmed. Defendants in the 
suit are the appellants before this Court. 

2. Plaintiff (respondent) is the owner 
of the house bearing No. 3-4-64 and situ- 
ate in Bada Bazaar, Medak Town. Defen- 
dants (appellants) are the owners of the 
house bearing No. 3-4-67 and lying to the 


east of the plaintiff's house. There ig 
some vacant space to the east of the 
plaintiff’s house and west of the wall 


-FGHJIA of the plaint plan, belonging to 


the defendants. There is admittedly a 
well in this vacant space and it is also 
not in dispute that the vacant space and 
the well in it are accessible to the plain- 
tiff and the members of his family 
through a door way in their house which 
opens into the said vacant space. Tha 
plaintiffs case is that he is the exclusive 
owner of the vacant site and the well re- 
ferred to above and the 2nd defendant, 
who was recently granted permission by 
the Municipality to reconstruct his house, 
high-handedly made some openings in 
his wall FGMIJA with a view to fix win- 
dows, therein, contrary to his building 
plan approved by the Municivality and 
with a view to cause inconvenience ‘to 
the plaintiff and the members of his 
family, including ladies, who have been 
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using the vacant. space and that they 
should, therefore be restrained by a per- 
petual injunction from opening any win- 
dow or door in the aforesaid wall and 
should also be directed by means of! a 
mandatory injunction to close the open- 
ings already made by them in the wall 
FGHIJA. This suit was resisted by the 
defendants, contending inter alia, that 
the vacant space lying in between their 
western wall and the plaintiffs house is 
their joint site and not the exclusive 
property of the plaintiff and that even 
otherwise, the plaintiff is not entitled to 
‘question their right to open windows in 
the wall which belongs exclusively to 
them. , 

3. The following issues were set 
down for trial on the basis of the pleads 
ings: 

(1) Whether the plaintiff is the owner 
of the house No. 3-4-64 as alleged in the 
plaint? 

(2) Whether the plaintiff is the abso- 
lute owner of the open: space between 
the alleged. house of plaintif and the 
house of defendants? 

(3) Whether the defendants Ena no 
right to open windows in the wall 
FGHIJA of the plaint plan? 

(4) Whether the judgments of Mr. Mir 
Majlis of 1355 Fasli, 1358 Fasli and 1952 
are valid and binding on the parties and 
what is the effect of the said duderments 

(5) To what relief? 

4. On a consideration of the evidence 
adduced by the parties the trial Court 


found on all the issues, including issue 


No. 3, in favour of the plaintiff as it came 
to the conclusion that the defendants are 
entitled to open only ventilators and not 
windows in the suit wall for the ground- 
floor of their house as can be seen from 
Ex. B-3, plan that.was sanctioned by the 
Municipality and that their attempt at 
opening windows, contrary to the permis- 
sion granted by the Municipality, would 
have the effect of infringing the right of 
privacy enjoyed by the plaintiff and the 
members of his family and accordingly 
decreed the suit with costs as prayed for, 
This decision was confirmed in appeal, for 
almost identical reasons as were set out 
in the judgment. of the trial Court. Hence 
this second appeal by the defendants as, 
according to them, the conclusion arriv- 
ed at by the Courts below that they are 
not entitled to open windows in the wall 
which admittedly belongs to them: and 
that the windows, if permitted to be 
opened, would infringe the plaintiff's 
right of privacy, is contrary to law. No 
attempt is made by them to question the 
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legality or correctness of the finding 
reached by them that the plaintiff is ex- 
clusively entitled to the open space lying 
in between his house. and their wall 
FGHIJA. 

5. The first question that therefore, 
arises for consideration in this appeal is 
as to whether, contrary to the plan sanc- 
tioned by the Municipality, the defen- 
dants are entitled to open windows in- 
stead of ventilators in their wall, for the 
ground-floor of their house. The correct- 
ness of the finding arrived at by the 
Courts below that the Municipality has ac- 


. corded sanction to the 2nd defendant for 


having only ventilators and not windows 
for the ground-floor of his house in the 
wall FGHIJA is not canvassed before 
this Court evidently because this finding 
is one of fact. It was, however, argued 
by the learned counsel that the plaintiff 
has no right to prevent the defendants 
from opening windows in the wall which’ 
belongs to them or to ask for the closure 
of the windows, if they have already 
been opened, simply because they were 
permitted by the Municipality to have 
only ventilators and not windows. It was 
further contended that departure from 
the sanctioned plan by opening windows 
instead of ventilators would at best 
amount to a mere irregularity and that 
even otherwise, it is only the Munici- 
pality and not the plaintiff that is entitl- 
ed to question them in this regard. Sri 
Upendralal Waghray, added that both the 
courts below failed to correctly compre- 
hend and apply to the facts of the instant 
case, the principle of law enunciated ‘by 
the Calcutta High Court in Krishna Kali 
v. Babulal Shaw, AIR 1965 Cal 148 when 
they upheld the-plaintiff’s contention that 
mere violation of the sanction accorded 
by the Municipality for construction of 
the building, by opening windows instead 
of ventilators, is sufficient to entitle the 
plaintiff, to sue for the injunctions in 
question, without any reference to the 
Municipality. A perusal’ of the decision 
cited seems to lend support to the afore- 
said contention urged by Sri Waghray. 
That was a case in which the defendants 
constructed their building in violation of 
the rules issued under the provisions of 
the Calcutta Municipal Act in relation to 


. the space to be kept vacant by the side 


and in the back of the building, besides 
its: height. This construction, though made 
in violation of the building rules, was in 
accordance with the plan sanctioned by 
the Municipality. It was also found, as 
a fact, that the construction amounted 
to invasion of the right to and enjoyment 
of the property belonging to the plain- 
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tiff in that case. Repelling the defen- 
dants’ contention that it is for the Muni- 
cipality to proceed against them if the 
construction in . question was contrary 


to the building rules but that the plain- 


_ tiff, without reference to the Munici- 
pality, has no right to sue for the relief 
of injunction, the learned Judge held: 


“The Corporation has the right to pro- 
ceed against the offending building be- 
cause of the benefit and the interest of 
the public safeguarded by the Act that 
buildings shall not be constructed in vio- 
lation of the Statute. An illegal construc- 
. tion by the defendants materially affects 
the right to or enjoyment of the plain- 
tiff’s property. The defendants owe duty 
and obligation under the statute not only 
to the Corporation as custodian of the 
owners of buildings but also to the 
plaintiff. This duty arises’ by implication 
under the Statute. If the defendant con- 
structs a building according to a plan 
which is illegal the adjoining owner has 
the right to ask for an injunction be- 
cause there is. an invasion of right to and 
enjoyment of property by the illegal con- 
struction and the defendant owes an ob- 
ligation to the plaintiff to obey the law.” 


6. The relevant building rules enjoin- 
ing upon the concerned to leave some 
open space by the side of and behind the 
building to be constructed and not to 
construct it beyond a particular height 
are intended, as pointed out in the deci- 
sion cited, to safeguard the interests of 
the public and for their benefit ‘and vio- 
lation of those rules was therefore. held 
to be illegal and to result in invasion of 
the ‘neighbours’ right to enjoyment’ of 
their property. But in the absence of in- 
fringement of rights, it is difficult to ac- 
cept the contention urged for the re- 
spondent that the mere contravention of 
certain terms of the Municipal sanction 
by opening windows instead of venti- 
lators is per se actionable irrespective of 
the question as to whether the said con- 
travention is an irregularity or illegality 
and constitutes infringement of the right 
if any, of the plaintiff in the matter of 
enjoyment of his property. Learned coun- 
sel for the respondent has not been able 
to place before me the building rules 
issued under the relevant Municipalities 
Act (which) say that the opening of win- 
-Idows, instead of ventilators, would itself 
Jamount to an illegality giving rise to a 
presumption of infringement of plaintiff's 
right, if any, in relation to his site. it 
was clearly held by a Full Bench of the 
Orissa High Court in Krushna Kishore v. 
Sankarsan, AIR. 1974. Orissa 89, that 
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“mere violation of Municipal rules or 
plan is not actionable per se unless an 
injury, real or apprehended, is estab- 
lished by the persons in whose interest 
and for whose protection the rules ara 
framed” and that “the Orissa Municipal 
Act and the Rules create an obligation 
in favour of the adjoining owners if they 
prove such injuries which would be de- 
termined according to the facts and cir- 
cumstances of the each case”, I am, 
therefore, in entire agreement with the 
learned counsel for the appellants that 
mere violation of the building rules o 
plan without resultant infringement of 
some right of the plaintiff is not action- 
able. 

7. The next question that has got to 
be determined is whether the windows 
proposed to be opened in their wall by 
the defendants would have the effect of 
infringing the right, if any, of the plain- 
tiff. Both the courts below found in fav- 
our of the plaintiff on this question as, 
according to them, opening of windows 
in the wall FGHIJA would have the 
effect of destroying the right of privacy 
enjoyed by the plaintiff and the members 
of his family in respect of the space 
lying in between his house and the wall 
EFGHIJA. This conclusion was vehe- 
mently attacked by the learned counsel. 
for the appellants and rightly too, as 
there is neither a plea nor proof of the 
existence of any right of privacy for the 
plaintiff and the members of his family 
in respect of the site adjoining the de- 
fendants’ wall in the.west. All that is 
averred in the plaint, as can be seen from 
paragraph 7 thereof, is that “the open’ 
site belongs to the plaintiffs and is being 
utilised by the plaintiff and his family” 
ladies”, and that “the defendants hava 
no right or title to open any window to- 
wards the said site”. It is on the basis of 
this averment that the vacant site is be- 
ing utilised by the ‘family ladies’ also 
of the plaintiff that the Courts below in- . 
ferred a plea of right of privacy. There — 
is only a well in the open space in ques- 
tion according- to paragraph 3 of the 
plaint though this was improved upon in 
the course of trial to say that besides 
this well, there is a kitchen and also a 
latrine in this site. In the first place, it 
would not be fair to the defendants to 
be called upon to meet a case of right 
of privacy when there is no plea at all 
to that effect in the plaint and no issue 
was raised about it. It is only natural, 
in such circumstances, that no. evidence 
could be adduced by the defendants on 
this question, They are, therefore, justi- 
fied in complaining that the Courts below! . 
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allowed the plaintiff to take them by 
surprise by permitting him (the plaintiff) 
to raise a totally new plea. - Pes 


8: Even otherwise, the material ‘on 
record does not warrant the inference 
that the plaintiff has a right of privacy 
jn respect of his site to say that it was 
infringed or will be infringed if windows 
were to be opened by the defendants in 
their wall, There is no such thing as a 
(natural right of privacy and all -the 
iHigh Courts in India, except the High 
{Court of Calcutta, have ruled that a right 
_}of privacy can be acquired only as a cus- 
tomary easement though it was held by 
the Calcutta High Court that such a right 
[could be acquired by prescription, as an 
easement, under Section 18 of the Indian 
Easements Act. So, where a person 
alleges that another has infringed his 
right of privacy he has to establish that 
la customary right of privacy exists in 
(the neighbourhood in which he lives and 
{that he is mdividually or as a member 








of a particular class, entitled to claim 


such a right on the basis of custom be- 
fore he can be heard to complain that 
it is infringed. A customary right.of pri- 
vacy can be proved by particular in- 
stances in which the right is exercised, 
asserted and recognised but there is not 
a whisper anywhere in tke evidence of 
the plaintiff and his witnesses that such 
a right of privacy exists in Medak or 
that he and the members of his family 
are entitled to such a right by reason - of 
any: established custom. It is also well 
settled that a custom, in order to be 
valid, should be ancient, certain and rea- 
sonable besides being enjoved openly and 
peaceably. But as already stated, there 
is not an iota of evidence for the plain- 
tiff to support the decision reached by 
the Court below that he is entitled to a 
right of privacy in respect of the vacant 
space that adjoins the defendants’ wall. 


9. Even granting for a moment that 
the plaintiff has. some such right of pri- 
vacy, it is still difficult to find, on the 
basis of the evidence adduced in the case, 
that, that right would be infringed if the 
defendants were ta-open windows in their 
wall. It was already seen that, according 
to the plaint allegations, there is ‘only 
a well in the vacant site in respect of 
which the right is claimed even though 

. this was improved upon during trial to 
say that besides the well, there is also 
a kitchen and a latrine in this site. There 
is, however, nothing on record to show 
that the latrine is an open structure 
without any roof. So, all that the plain- 
tiff can say. is that when his women-folk 
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enter the vacant space to go to the 
kitchen or latrine, they would be open 
to gaze by the defendants and the mem- 
bers pf their house-hold if windows wera - 
to be opened in the wall EFGHIJA. But| 
it is not the case of the plaintiff that his 
women observe ‘Purdah’ or that they 
do not appear in public. This one cir- 
cumstance is sufficient to say that . the 
plaintiff and the members of his family 
were never entitled to a customary or 
other right of privacy in respect of their 
site. It then follows that there could be 
no infringement either of any right if 
the defendants should open windows in 
their wall and that the plaintiff is con- 
sequently not entitled either to the per- 
petual or the mandatory injunction pray- 
ed for by him. ae 

19. Learned counsel for the appel- — 
lants has also urged that no useful pur- 
pose would be served even if an injunc- 
tion is granted to the plaintiff as the de- 
fendants propose to have a terrace above 
the first floor of their house. It is - not 
the plaintiff’s case that the 2nd defendant 
has no right to put up any such terrace. 
The defendants and other members of 
their family will have every right to 
make use of that terrace when complet- 
ed and once they got into that terrace, 
which admittedly overlooks the plain- 
tiffs vacant space, there will be no pri- 
vacy at all for the womenfolk of plain- 
tiff even if the defendants are precluded 
from opening windows, in the wall for 
the ground-floor of their house. No 
Court would exercise its discretion to 
grant an injunction which will be ineffec- 
tual and of no use to the party concern- 
ed and for this reason also, it has to be 
said that plaintiff is not entitled to th 
relief of injunction. 

ii. In the result, the decision render- 
ed by the Courts below is reversed and 
the suit, which fails, is dismissed. The 
appeal is accordingly allowed but I direct 
the parties to bear their respective costs 
throughout in the circumstances of the 
case, 


Appeal allowed. 


AIR 1989 ANDHRA PRADESH 73 
C. KONDAIAH, C. J. AND 
SEETHARAMA REDDY, J. | 
Athipalli Malla Reddy, Petitioner y, 
State of Andhra Pradesh, Respondent. 
Civil Revn. Petn. No, 3041 of. 1977, 
D/- 6-7-1979* 


"Case referred by K. Ramachandra Rao J. 
on 27-3-1978. 
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A. P. Land Reforms (Ceiling on Agri- 
cultural Holdings) Act (1 of 1973), Sec- 
tion 3 (v) (ii) — Wet land — Interpreta- 
tion of definition — Unauthorised use of 


` water — Would not make land.. ‘wet 


land.’ (1977) 1 APLJ 127; Overruled. 


The essence of definition ‘wet land’ ap- 
pears to be registration of any land as 
wet irrespective of the category mention- 
ed in Section 3 (v). If the land is not 
registered as wet, but merely included in 
the Ayacut, it must have received sup- 
ply of water from a Government source 
of irrigation in any four fasli years with- 
in a continuous period of six fasli -years 
immediately before the specified date. If 
this condition relating to the actual sup- 
ply of water for a continuous period of 
four fasli years within a continuous 
period of six fasli years, is not satis- 
fied, then it shall be deemed as dry land, 
notwithstanding the fact that it is includ- 
ed in the ayacut. (Para 1) 

Further the use of water from the Gov- 
ernment source, noted in the proviso, as 
well as the irrigation by water from any 
Government source of irrigation, stated 
in Section 3 (v) ii) must be as of right. 
requires that even a land 
registered as “wet” in the revenue ac- 
counts, must receive water for four fasli 
years within a continuous period of six 
fasli years. Otherwise although the land 
is registered as ‘wet’, it shall not be 
deemed as “wet land” This proviso makes 
it abundantly clear that mere registering 
a land as “wet” alone will not do. It shall 
be excluded from the definition ‘wet’ if 
no water is supplied for four fasli years 
within a continuous period of six fasli 


years. The actual use of water from the. 


Government source also’ is a condition 
precedent to hold a particular land as 
“wet land”, Therefore where water from 
Government source is used unauthorisedly 
even for more than four fasli years, the 
land could not be held to be wet land. 
(1977) 1 APLJ 127 Overruled .and AIR 
1977 Andh Pra 355 Ref. — (Paras 3, 5, 6) 
Cases referred : Chronological 
AIR 1977 An Pra 355 . 
(1977) 1 APLJ 127 . 8 
S. Dasaratharama Reddy, for Petitioner; 
Govt. Pleader, for Respondent. 


C. KONDAIAH, C. J.:— This civil re- 
vision petition under Section 21: of the 
Andhra Pradesh Land Reforms (Ceiling 
on Agricultural Holdings) Act, 1973, by 
the petitioner-land-holder, gives rise to a 
short question of law relating to the 
interpretation of the definition of ‘wet 
land” under Section: 3 (v) (ii) of the Act, 
which reads thus:— . 
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- (v) “Wet land” means land registered 
as wet, single crop wet, double crop wet, 
compounded double crop wet or special 
rate wet land in the land revenue ac- 
counts of the Government or assessed as 
such, and includes any land not register- 
ed as wet, which has been: 

(i) included in the ayacut of any Gov- 
ernment source of irrigation, 

(ii) irrigated by water from any Gov- 
ernment source of irrigation in any four 
fasli years within a continuous period of 
six fasli years immediately before the 
specified date; or 

(iii) Irrigated by a tube well construct- 
ed by the Government or any person; 

Provided that any land which has been 
registered as wet land in the land re- 
venue accounts of the Government and 
on which ‘no irrigated crop has been rais- 
ed with the use of water from a Govern- 
ment source of irrigation in any four fasli 
years within a continuous period of six 
fasli years immediately before the speci- 
fied date for want of supply of water 
from such source, shall not be deemed to 
be a wet land.” 


Any land registered as wet, be it single 
crop wet, double crop wet, compounded 
double crop wet, or special rate wet land, 
in the land revenue accounts of the Gov-' 
ernment or assessed as such, is undoubt- 
edly wet land. The second category of 
“wet land” takes in any land not register- 
ed as wet, referred to above, but includ- 
ed in the ayacut of any Government 
source of irrigation irrigated by water 
from any Government source of irriga- 
tion in any four fasli years 
within a continuous period of six 
fasli years immediately before the speci- 
fied date, or irrigated by tube well con- 
structed by the Government or any per- 
son. The proviso makes it clear that any 
land though registered as wet, but no 
irrigated crop has been raised therein 
with the use of water from the Govern- 
ment source of irrigation in any four 
fasli years within a continuous period of 
six fasli years immediately before the 


specified date for want of supply of water: 


from such source, shall not be deemed toa: 
be wet land. The interpretation of the 
provisions of Section 3 (v) (i), and (ii) 
takes in lands, which are included in the 
ayacut of any Government source of 


` irrigation. Mere inclusion of the land in 


the ayacut of any Government source of 
irrigation would not, ipso facto, makes 
that land “wet land”. The proviso comes 
into play where the wet land so register- 
ed must have received the supply of 
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water from the Government source for 
four fasli years within a continuous period 
of six: fasli years immediately before the 
specified date. If there is want of water 
supply from such Government source, 
that land, though included in the Ayacut 
must be deemed to be not “wet land”, Tne 
essence of the definition ‘wet land’ ap- 
pears to be registration of any land as wet 
irrespective of the category mentioned in 
Section 3 (v). If the land is not register- 
ed as wet, but merely included in- tne 
Ayacut, it must have received supply of 
water from a Government source of irri- 
gation in any four fasli years within a 
continuous period of six fasli years 
immediately before the specified daze. 
If this condition relating to the actral 
supply of water for a continuous period 
of four fasli years within a continuous 
period of six fasli years is not satisfied, 
then it shall be deemed as dry land, nct- 
withstanding the fact that it is includ2d 
in the ayacut. 


2. We shall now turn to. the case of 
any land not registered as wet, but has 
been irrigated by water from any Gov- 
ernment source of irrigation in any four 
years within a continuous period of ax 
fasli years immediately before the speci- 
fied date. Here the source of irrigation 
with which the dry land received supply 
of water must be, not by permission or 
stealthily or unauthorised use of water 
thereby enabling the land-holder to raise 
the wet crop. The proviso to this’ sectien 
must be construed in such a way so as to 
give a right to the land-holder for the 
Government source of irrigation in ary 
four fasli years within a continuous periad 
of six fasli years. . 


3. The submission of the Government 
Pleader, that the permissive or unautho- 
rised use of water from ary Government 
source of irrigation in any four fasli yea-s 
within a continuous period of six fasli 
years, would bring the case withmn 
the definition of “wet lanc”, if acceded 
to, would lead to. much hardship ard 
anomalous results. The user of Govern- 
ment water by a land-holder, either ur- 
authorised, stealthily or with the permis- 
sion of the concerned authorities, on ac- 
count of drought or any special circum- 
stances in any particular period, would 
not in any way create a right in him to 
take water from the Government source 
of irrigation as of right. The legislatura 
would not have intended te include any 
dry land, which has stealthily or un- 


authorisedly been cultivated by the usa. 


of Government water within the mean- 
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ing of “wet land”. The expression “any 
land not registered as wet which has been 
irrigated by water from a Government 
source of irrigation” used in Section 3 (v) 
(ii) refers only to land registered as ‘dry’ 
though it is being irrigated by the Gov-, 
ernment source of water. If the plea urg- 
ed by the Government pleader is given 
effect to, it results in a case where the 
land-holder’s land would be taken 
away on the basis that it was ‘wet land’ 
though it was not registered in an ayacut. 
The Legislature would not have intended 
such an anomaly or injustice to prevail, 
In the light of the intendment and object 


‘of the Act; the view taken by our learn- 


ed brother Ramachandra Rao,. J. in 
A. Sudhakara Reddy. v. State of A. P. 
(1977) APLJ 127, to the effect; that the 
language of Section 3 (v) (ii) of the Act 
does not require that the source of irriga- 
tion of a land ‘must be a Government 
source of irrigation and it should be as of 
right, does not appear to be correct. Tha 
proviso to this very definition, as point- 
ed out earlier, requires actual use of 
water from a Government source of irri- 
gation for a period of four fasli years 
within a continuous period of six fasli 
years even though it is included in the 
ayacut of any Government source of irri- 
gation. The use of water from the Gov- 
ernment source, noted in the proviso, as 
well as the irrigation by water from any 
Government source of irrigation, stated in 
Section 3 (v) (ii) must be as of right. 


4. In K. Lakshminarasaraju v. State. 
AIR 1977 Andh Pra 355 a Division Bench 
of this Court, consisting of Ramchandra 
Raju and Madhavarao, JJ. while consider- 
ing the true effect and the intention of 
the Legislature in enacting the: defini- 
tions “dry land” and “wet land” have ob- 
served at page 358 thus :— 


“In order to give effect to the true in- 
tention of the Legislature in enacting 
those provisions, the two definitions must 
be read together to find out a harmonious 
interpretation of the “definitions.” If they. 
are read together it will become imme- 
diately clear that a land registered as 
dry land in the land revenue accounts of 
the Government also has to be treated as 
wet land. if that dry land is included in 
the ayacut of any Government source of 
irrigation enabling it to raise wet crops.” 


5. Unless the landholder, as in his own 
right, uses the water from the Govern- 
ment source, it cannot be said that he 
will acquire any- right by mere premissive 
use or stealthily or unauthorised use of the 
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water from any Government source be it 
for four years or more than four years, 
Sub-sections (i), (ii) and (iii) of S. 3 (v) 
must be read together harmoniously. The 
submission of the Government Pleader 
that Section 3 (v) (ii) specifies an inde- 
pendent category of land not registered 
as wet, but has been included in any 
ayacut of Government source of irrigation 
does not appear to be correct. Without the 
land being registered as wet, and without 
the use of water from a Government 
source, one will not get any right to use 
Government water. The proviso requires 
that even a land registered as “wet” in 
the revenue accounts, must receive water 
for four fasli years within a continuous 
period of six fasli years. Otherwise al- 
though the, (land) is. registered as ‘wet’, 
-Jit shall not be deemed as “wet land”. This 
proviso makes it 
mere registering a land as “wet” alone 
will not do. It shall be excluded from the 
definition ‘wet’ if no water is supplied for 
four fasli years within a continuous 
perod of six fasli years. The actual use 
of water from the Government source 
also is a condition precedent to hold a 
particular land as “wet land”. 


6. Applying the above principles’ to 
the case on hand we shall examine as to 
whether the land in the case is ‘wet land’ 
as contended by the Government Pleader 
or ‘dry land’ as urged by the land-holder. 
The petitioner-landholder has used the 
Government source of irrigation for four 
fasli years unauthorisedly in cultivating 
wet crops in his land. Such unauthorised 
use of Government source of irrigation 
even if it is for four fasli years or more, 
could not give the petitioner any right to 
claim water from the Government source 
of irrigation and hence this land cannot 
be treated as “wet” for the purpose of 
classification within the meaning of Sec- 
tion 3 (v) (ii) of the Act. We therefore, 
hold that this land, admeasuring an ex- 
tent of Ac. 11-12 1/2° cents, covered by 
Survey Nos. 170/1, 184/A, 176 and 183/C 
of Penuballi village, which is duly regis- 
tered as dry cannot be treated as delta or 
wet land. We therefore set aside the find- 
ing of the Tribunal and direct it to re- 
compute the total holding of the peti- 
tioner-declarant in the light of the above 
findings. i . 

7. The revision petition is allowed 
with costs, Advocate’s fee Rs. 150/-. 

Revision allowed, 


—— a 


abundantly clear that - 


A, LR, 
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LAKSHMIAH, J. 

The Large-sized Co-operative Society. 
Ltd., Medak, Petitioner v. The Deputy 
Registrar of Co-operative Societies, 
Medak and others, ‘Respondents. 


Writ Petn. No 4134 of 1978, D/-8-3- 
1979, - 


Andhra Pradesh Co-operative Societies 
Act (7 of 1964), Sec. 32 (7) (a) — Order 
appointing Sub-Registrar to manage af- 
fairs of society after expiry of term of 
office of managing committee — Validity. 

In the present case, the managing com- 
mittee of the society was elected for a 
period of three years as per the bye-laws 
of the Society. After the completion of 
the said period, the term of office of the 
committee was not extended and when no 
legally constituted committee was in ex- 
istence, the Deputy Registrar passed an 
order appointing the Sub-Registrar to 
manage the affairs of the society for 
three months. 


Held that the order of the Deputy 
Registrar cannot be said to be without 
jurisdiction. After the completion of the 
term of office of the committee under tha 
bye-laws, the committee will continue not 
automatically but only by special orders 
passed in that direction by the authori~ 
ties concerned. (Paras 10, 12) 
Cases Refered ; Chronological Paras 
(4971) 2 Andh WR 172 12 


B. Subhashan Reddy, for Petitioner; 
Govt. Pleader, for Food and Agriculture 
on behalf of Respondent No. 1. 


ORDER :— This is an application filed 
under Article 226 of the Constitution of 
India for the issuance of a Writ of 
Mandamus seeking a declaration that the 
order dated 3-9-1978 passed by the 
Deputy Registrar of Co-operative Socie- 
ties at Medak is illegal, arbitrary and 
without jurisdiction. : k 

2. The petitioner was the President of 
the large-sized Co-operative Society 
Limited at Medak, referred to hereinafter 
merely as “the Society”. f 

3. The Society was registered under 
Andhra Pradesh Co-operative Societies 
Act, 1964. The Managing Committee of 
the petitioner-Society comprised eight 
members. The Committee was duly elect- 
ed on 29th June, 1975. As per the applic- 
able bye-law. thə term of the Managing 
Committee should expire after completion 
of three years’ period by 28th June, 1978. 
It is stated by the petitioner in the writ 
petition that the Managing Committee had 
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been demanding the ist respondent. to 
conduct the elections. The election was 
not conducted by the ist respondent, and 
the 1st respondent declared that the elec- 
tions would be conducted soon and that 
in the meanwhile the present managing 
committee can continue to function and 
as such they have been continuing. 


4, In the capacity of themselves being 
the managing committee they all applied 
for loans from the Co-operative Central 
Bank at Sangareddy and the loans were 
granted and also released. These loans 
were distributed to the respective mem- 
bers. The loans were released by the 
Bank to the petitioner in the capacity of 
himself being President of the petitioner- 
Society on 22-8-78 and 24-8-78. While so, 
the 1st respondent passed orders dated 
3-9-1978 by which Sri K. Prakasarao, 2nd 
' respondent Co-operative Sub-Registrar, 
Medak was appointed as a part-time per- 
son-in-charge to manage the affairs of the 
large seized Co-operative Society for a 
period of three months from the date of 
taking charge of the Society. It is this 
order that was impugned in this writ peti- 
tion. A counter-affidavit was filed. 


5. Sri  Subhashan Reddy, learned 
counsel for the petitioner submits that 
the impugned order is bad in law, and 
the committee is entitled to continue in 
office as per the G. Os. issued from time 
to time, by the Government. As against 
this the learned . Government Pleader 


contended that by the time when the im- ` 


pugned order was passed there was no 
legally constituted commiitee of the So- 
ciety and as such the ist: respondent is 
well within his limits in appointing the 
2nd respondent as the person~in-charge, 

6. The point therefore that arises for 
consideration is whether the order dated 
3-9-1978 passed by the Deputy Registrar 
of Co-operative Societies at Medak, 1st 
respondent herein, under Section 32 (7) 
{a) of the Andhra Pradesh Co-operative 
Societies Act, 1964, referred to herein. 
merely as “the Act”, is liable to be set 
aside as contended for by the petitioner? 


7.: The impugned order was passed on 
3-9-1978. The 1st respondent as per the 
impugned order was of the view that 
there was no legally constituted com- 
mittee for the Society in question as the 
Committee then in office became functus 
officio, and as it is not possible to conduct 
elections of the members of the com- 
mittee of the Society immediately, and as 
it is expedient to provide for the manage- 
ment of the affairs of the Society till an 
elected committee assumes office, the Ist 


respondent in exercise of the powers con- 
ferred upon him under ‘clause (a) sub- 
section (7) of Section 32 of the Act ap- 
pointed the 2nd respondent as a part-time 
person-in-charge to look after the affairs 
of the Society for a period of three 


‘months from the date of taking charge cf 


the Society. 


8. Sri Subhashan Reddy, learned 
counsel for the petitioner contended that 
the petitioner-committee is entitled to 
continue in office till the end of the year 
1978 and thereafter till the end of March, 
1979, as per the G. Os. issued from time 
to time. The learned Government Pleader 
contended on the other hand that the 
G. Os, only authorised the concerned 
authorities to exercise discretion in the 
matter of extending the term of the office 
of the committee but they do not operate 
automatically resulting in automatic ex- 
tension cf the term of the members of the 
committee without an order to that effect 
by the authorities concerned. The learned 
counsel for the petitioner submits that 
the committee was required to continue 
as per the oral instructions. But it is as- 
serted in the counter on the basis of the 
contents of the impugned order that by 
the time the impugned order came to be 
passed no legally constituted committee 
was existing. 


. 9. As per Section 31 (2) (a) of the Act, 
the term of the Committee or any of its 
members shall, be for such period, not 
exceeding three years, as may be speci- 


` fied in the bye-laws. As per sub-clause (b) 


notwithstanding anything in clause (a), 
if for any reason the election of the mem- 


.bers of the Committee is not held by the 


time of the expiration of the term of the 
existing committee, the Registrar may, 
for reasons to be recorded in writing, 
direct that the term of office of that com- 
mittee shall extend up to such time as such 
election is held, which extension shall 
not ordinarily exceed one year. 

10. It has already been noticed that 
the managing committee of the petitioner- 
society was elected on 29th June, 1975 
for a period of three years as per the bye- 
laws of the Society. The managing com- 
mittee therefore accordingly continued toj - 
function till 28th June 1978. Thereafter 
it shall have to continue only by specific 
orders pessed in that direction by the 
authorities concerned. 

11. On 3-9-1978 while the impugned 
order was passed, according to the Ist 
respondent, there was no legally con~ 
stituted committee of the Society. The 
petitioner’s counsel has not placed before 
me any orders passed by the authorities 
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concerned under Section 31 (2) (b) of the 
Act which provides for the exercise -of the 
power by the Registrar regarding exten- 
sion of the term of the office of the com- 
mittee. The Registrar is obliged as per the 


provision of law to record his reasons in . 


writing before he directs the term of the 
office of the committee to be extended. 
No such order seemed to have been pass- 
ed nor any such order is placed before me, 
I shall have to take it then that the as- 
sertion made on behalf of the respondents 
that there was no legally constituted 
committee in existence at the time when 
the impugned order was passed under 
Section 32 (7) (a) of the Act is correct. 
Under that provision of law, if there is no 
committee or if in the opinion of the 
Registrar it is not possible to call general 
meeting for the purpose of conducting 
election of the members of the committee 
(he) may appoint a person or persons to 
manage the affairs of the Society for a 
period not exceeding six months and he 
may as per the proceeding of the Gov- 
ernment from time to time extend such 
period from six months, so however, that 
it shall not exceed two years. 


12. The condition precedent for the 
exercise of power under Section 32 (a) of 
the Act is that there should be no com- 
mittee in existence. The expression ‘the 
Committee’ means a validly constituted 
committee. That such a committee should 
be validly constituted one was the opinion 
expressed by my learned brother 
Kondaiah, J. in Syed Qutbuddin v. State 
of A. P., (1971) 2 Andh WR 172 while 
interpreting Section 32 (7) (a). of the 
Andhra Pradesh Co-operative Societies 
Act. According to that decision the 'ex- 
pression committee in Section 32 (7) (a) 
of the Andhra Pradesh Co-operative 
Societies Act should not be interpreted as 
any committee or a pretence or farce of a 
committee and unless and until the com- 
mittee is valid and subsisting on the cru- 
cial date, it cannot be held to be a com- 
mittee in the eye of law. That was the 
view taken by the learned Judge. Follow- 
ing that observation I hold that by the 
time the impugned order came to be 
passed there cannot be any committee in 
existence, the term of which according to 
the petitioner was continuing as per the 
oral orders in the teeth of provisions 
contained in Section 31 (2) (b), as per 
which, the Registrar has been required 
to state the reason for. extending the term 
of the office of the committee. In view of 
the fact that there is no such order pass- 
ed, I have no hesitation to come to the 


conclusion that no committee was in ex- 
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istence, and as such, the Ist respondent 
is well within his jurisdiction in exercis- 
ing power under Section 32 (2) in appoint- 
ing the 2nd respondent as the person-|- 
in-charge, as there was no legally con- 
stituted’ committee by then. I am satis- 
fied that the impugned order is valid and 
there are no merits in this writ petition, 

13. It is also to be noticed that the 
period fixed in the impugned order expir- 
ed and for that reason also the writ peti- i 
tion became infructuous. 

14. In the result, the writ petition is 
dismissed, but in the circumstances with- 
out costs. Advocate’s fee Rs. 200/-. 

Petition dismissed, 
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Firm of Chabildas Manikdas and 
Appellant v. The 
Union of India, Respondent. 


Second Appeal No. 130 of 1978, 
D/- 27-8-1979. 


Railways Act (1890), Ss. 73 and 77C — 
Scope and applicability — Consignment 
of S. W. Pipes at railway risk rate — For- 
warding note mentioning non-compliance 
of packing rules — Effect — Part consign- 
ment broken to pieces — Negligence — 
Burden of proof — Non-production of 
material records by Railway — Adverse 
inference of negligence — Liability of 
Railway for damage — (Evidence Act 
(1872) Sec. 114 Hlus, (g)). 


Section 73 (f) read with the proviso to 
the section shows that, when any loss, 
destruction or damage is proved to have 
arisen from any omission or negligence 
of the consignor, the Railway Administra- 
tion is not relieved of the responsibility 
for the loss, destruction or damage un- 


less the Railway Administration further 


proves that it has used reasonable fore- 
sight and care in the carriage of the 
goods. Under Section 73 as amended in 
1961, the liability of the railway adminis- 
tration is the same as that of a common 
earrier of goods. Even when the railway 
administration can trace any loss destruc- 
tion, damage, deterioration or non-deli- 
very to causes which have indisputably 
no reference to negligence or miscon-. 
duct on the part of the railway adminis- 
tration, it is necessary for the railway 
administration te further prove that the 
goods were handled by the administra- 
tion with proper care and reasonable 
foresight during the transit. Even Sec- 
tion 77-C does not completely absolve tha 
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Railway of its responsibility, where any 
goods tendered to the railway adminis- 
tration to be carried by the railway are 
- in a defective condition or are defectively 
reached or packed in a manner not in ac- 
cordance with the general or special 
order issued under sub-section (4) of Sec- 
tion 77-C. The mere fact of the defective 
condition or the defective or improper 
packing of the goods being recorded by 
‘ the consignor or his agent in - the 
forwarding note might amount to negli- 
gence on the part of the ccnsignor as con- 
templated in Section 73 (£) and it would 
be necessary for the railway administra- 
tion to prove not only that the damage 
or deterioration arose on account of the 
negligent act or omission of the consignor 
or his agent but. also that zhe railway ad- 
ministration and its servants used proper 
care and reasonable foresight in carrying 
the goods; If the railway administration 
seeks to take recourse to Section 77-C so 
as to shift, the burden of proving negli- 
gence or misconduct.on its part on the 
consignor, it becomes necessary for the 
railway administration to satisfy the 
Court that the requirements of Sec. 77-C 
. have been strictly complied with. Sec- 
tion 77-C can be invoked only when. the 
exact defect and its probable consequen- 
ces are both recorded on the forwarding 
note. When the probable consequence of 
a particular defect is deterioration or 
damage, the administration cannot invoke 
the provision if there is leakage or was- 
tage. The essence of the provision is the 
exact nature of the defect with reference 
to its normal probable consequence. AIR 
1974 Cal 207, Rel. on. (Para 5) 


A consignment of 1000 S. W. Pipes 
consigned at Railway risk rate was found 
damaged on reaching destination and at 
- the time of taking delivery 390 S. W. 


pipes were admittedly broken to ‘pieces.. 


The Goods Inspector assessed the damage 
at 60% at the time of delivery. In the 
forwarding note by the sender it was re- 
corded as under “I. R. C. A. 1/p and 
ofp not complied with.” The railway 
having rejected the claim, the plaintiff 
filed a suit for damages with interest 
which the two Lower Courts dismissed. 
On Second Appeal: 


Held that the case was. governed by 
Section 73 and view of both the Courts 


below that Section 77-C was attracted to 
the case was not correct as the sort of 
entry made in the forwarding note did 
not enable the Railway to invoke Sec- 
tion 77-C so as to throw the burden of 
proof on the consignor. Cn the other 
hand ‘when at the instance of the plain- 
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tiff the Court directed the Railway to 
produce its records showing how the con- 
signment was handled by the Railway 
or its servants throughout its transit, the 
Railway failed to comply with the direc- 
tion, the suppression of such material on 
the vital issue gave rise to an adverse 
inference of negligence against the Rail- 
way. In the circumstances the plaintiff 
was entitled to the damages claimed. 
(Paras 7, 8 & 9) 
Cases Referred : Chronological Paras 
AIR 1974 'Cal 207 5 
G. P. Sanghi, and R. K. Sanghi, for 
Appellant; I. Kotireddy and Standing 
Counsel, for Respondent. 


JUDGMENT :— The appellant is the 
plaintiff, which is a registered firm deal- | 
ing in building and sanitary materials, 
The respondent is the Union of India, re- 
presented by the General Manager of the 
South Central Zone, Indian Railways, 
Secunderabad. The appellant entrusted 
1000 S. W. pipes to the railway on 1-8- 
1966 at Barang for being carried to 
Hyderabad. The goods were consigned at 
Railway risk rate for delivery at Hydera~ 
bad. The consignment was loaded in the 
wagon by the -coolies licenced by the 
Railway Administration. When the goods 
were delivered at Hyderabad on 26-8- 
1966 on the appellant paying the freight 
charges, it was found that 350 
S. W. pipes were broken into pieces. The 
Goods Inspector assessed the damage at 
60% at the time of delivery. On 12-9-1966 
when the appellant preferred a claim for 
damages, the claim was rejected by the 
Railway Administration under its letter 
dated 29-9-1966 on the ` ground that the 
consignment was not properly packed 
when it was entrusted to the Railway. : 
The appellant issued a suit notice under 
Section 80 C. P. C. and later instituted 
the suit for recovering an amount of 
Rs. 1,725/- towards the cost of the 
damaged goods, interest at 12% per 
annum fill the date of suit and cost of the 
registered notice. The appellant also 
prayed for interest at 12% per annum 
from the date of suit till the date of 
decree and at 6% per annum from the 
date of decree till the date of realisation. 


2. It was not disputed that, out of the 
1000 S. W.. pipes consigned for carriage 
at railway risk rate 350 pipes were bro- 
ken into pieces by the time the goods 
reached the destination. Besides other 
pleas, the main plea of the respondent 
was that, in so far as the goods were not 
properly packed when they were con- 
signed and the fact of imprcper packing 
was recorded in the forwarding note, the 
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. burden of proving negligence resulting in 
damage to the goods is on the consignor 
and that the consignor cannot be reliev- 
ed of this burden by merely proving 
damage and making an allegation of 
negligence against the Railway. This con- 
tention of the respondent found favour 
with the trial Court and the lower ap- 
pellate Court also. 

3. Sri G. P. Sanghi, the learned 
Counsel for the appellant, contends that 
this is a case which is attracted by Sec- 
tion 73 of the Indian Railways Act and 
that the view of the Courts below to the 
effect that the case is governed by Sec- 
tion 77-C is not correct. It is further con- 
tended that, even if, for the sake of argu- 
ment, itis to be held that the case 
attracted Section 77-C the non-produc- 
tion by the railway authorities of the re- 
cords disclosing how the consignment was 
dealt with when it was in the possession 
and control of the Railway, despite a 
direction by the Court, gives rise to an 
inference that, if the records were pro- 
duced, they may disclose facts leading to 
a reasonable inference of negligence or 
misconduct on the part of the Railway 
Administration or any of its servants. 
The learned Standing Counsel for the 
Railways, on the other hand, contends 
that the view of the Courts below is 
sound and correct. 

4. The goods were consigned at rail- 
way risk rate. Section 73 of the Indian 
Railways Act reads as follows :— 

“73. General responsibility of a rail- 
way administration as a carrier of animals 
and goods.—Save as otherwise provided 
in this Act, a railway administration shall 
be responsible for the loss, destruction, 
damage, deterioration or non-delivery, in 
transit, of animals or goods delivered to 
the administration to be carried by rail- 
way., arising from any cause except the 
‘following namely :— 

(a) act of God; 

(b) act of war; 

(c) act of public enemies; 

(d) arrest, restraint or seizure under 
fegal process: 

(e) orders or restrictions imposed by 
the Central Government or a State Gov- 
ernment or by any officer or authority 
subordinate to the Central Government 
or a State Government authorised in 
this behalf: i 

(fì act or omission or negligence of the 
consignor or the consignee or the agent 
or servant of the consignór or the com- 
signee: g 

(g) natural deterioration or wastage in 
bulk or weight due to inherent defect, 
quality or vice of the goods; 
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(ħ) latent defects; ; 
(i) fire explosion or any unforseen risky 


Provided that even where such loss, 
destruction, damage, deterioration or non- 
delivery is proved to have been arisen 
from anyone or more of the aforesaid 
causes, the railway administration shall 
not be relieved of its responsibility for the 
the loss, destruction, damage, deterioration 
or non-delivery unless the administration 
further proves that it has used reason- 
able foresight and care in the carriage of 
animals or goods.” 


5. It is clear from Section 73 (f) and 
the proviso to the section that, when ar 
loss, destruction or damage is proved to 
have. arisen from any omission or negli- 
gence of the consignor, the Railway .Ad- 
ministration is not relieved of its respon- 
sibility for the loss, destruction or 
damage unless the Railway - Administra 
tion further proves that it has used 
reasonable foresight and care in the 
carriage of the goods. When goods are 
delivered to the administration for being 
carried by ‘the railway, it is necessary 
that the goods are carried. by the 
administration using proper care 
and reasonable foresight. If there 










-is any loss, destruction, damage or 


deterioration by the time the goods 
reached the destination, it will not relieve 
the railway administration of its responsi- 
bility to merely prove the loss, destruc- 
tion, damage or deterioration arose on ac- 
count of some act or omission or negli- 
gence of the consignor or the consignee|. 
or the agent or servant of either. The 
Parliament, in its wisdom, thought it 
necessary to condone minor omissions or 
slight negligence on the part of the con- 
signor or consignee and placed greater 
responsibility on the railway administra- 
tion, which is a highly responsible pub- 
lic body. Prior to the amendment of the 
Railways Act in 1961, the responsibility 
of the railway administration in regard to 
goods entrusted for carriage by the rail- . 
way was that of a bailee only; but the 
amended S. 73 made the liability of the 
railway administration the same as that of 
a common carrier of goods. Even when 
the railway administration cantrace any 
loss, destruction, damage, deterioration 
or non-delivery to causes which 
have indisputably ne reference to negli-| _ 
gence or misconduct on the part of the 
railway administration, it is necessary for 
the railway administration to further 
prove that the goods were handled by] 
the administration with proper care and 


reasonable foresight during the transit.| . 
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The law enjoins upon the railway ad- 
ministration and all its servants to evince 
great responsibility in carrying goods or 
animals entrusted to the administration 
for carriage on payment of the prescrib- 
ed charges andthe goods or animals shall 
have to be carried with proper care and 
-jwithout any negligence or misconduct. 
Even S. 77-C does not completely absolve 
the railway administration of its responsi- 
bility, when any goods tendered to the 
railway administration to be carried by 
the railway are in a defective condition 
or are defectively reached or packed in a 
manner not in accordance with the gene- 
ral or special order issued under sub-sec- 
tion (4) of Section 77-C. Consigning the 
goods in a ‘defective condition or packing 
the goods defectively or improperly with- 
out conforming to the prescribed manner 
by itself is a mere act of negligence on 
the part of the consignor and it is attract- 
ed by Section 73 (£f) of the Act. In such a 
case, it would not suffice if the railway 
administration simply proves that the 
damage to the goods entrusted to it for 
carriage arose from the defective con- 
dition or the defective or improper pack- 
ing of the goods by the consignor. The 
mere fact of the defective condition or 
the defective or improper packing of the 
goods being recorded by the  consignor 
or his agent in the forwarding note, does 
not make any difference in regard to the 
general liability of the railway adminis- 
tration as provided in Section 73 of the 
Act. The recording of that fact on the 
forwarding note by the consignor or his 
jagent merely absolves the railway ad- 
ministration from the burden of proving 
that fact and nothing more. That fact 
. |might amount to negligence on the part 
of the consignor as contemplated in Sec- 


tion 73 (f) and it would be necessary for . 


the railway administration to prove not 
only that the damage or deterioration 


arose on account of the negligent act or . 


omission of the consignor or his agent but 
also that the railway administration and 
its servants used proper care and reason- 
able foresight in carrying the goods. If 
the railway administration seeks to take 
recourse to Section 77-C so as to shift the 
burden of proving negligence or miscon- 
duct on its part on the consignor it be- 
comes necessary for the railway ad- 
ministration to satisfy the Court that the 
requirements of Section 77-C have been 
strictly complied with. That provision, to 
. ithe extent relevant, reads as follows:— 


“77-C, ‘Responsibility of a railway ad- 
ministration for damage, deterioration 
1980. Andh. Pra./6 II G—14 
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‘consequence of a particular defect is 
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etc. of goods in defective condition or 
defectively packed. (1) When any goods 
tendered to a railway administration to 
be carried by railway,— 

(a) are in a defective condition as a 
consequence of which they are liable to 
damage, deterioration leakage or wastage. 
or 


(b) are either defectively packed or 
packet in manner not in accordance with 
the general or special order, if any, issu- 
ed under sub-section (4) and as a result 
of such defective or improper packing 
are liable to damage, deterioration, leak- 
age or wastage, and the fact of such con- 
dition or defective or improper pack- 
ing has been recorded by the sender or 
his agent in the forwarding note, then, 
contained in 
the foregoing provisions of this Chapter, 
the railway administration shall not be 
responsible for any damage, deterioration, 
leakage or wastage, or for the condition 
in which such goods are available for 
delivery at destination, except upon 
proof of negligence or misconduct on 
the part of the railway administration or 
of any of its servants.” f 


Every defective condition or every defec- 
tive or improper packing of goods en- 
trusted for carriage by the railway need 
not necessarily be of such nature as is 
liable to. damage, deterioration, leakage 
or wastage. It is only a particular kind of 
defective condition or defective or 
improper packing that may be 
liable to damage, deterioration, leakage 
or wastage of the goods during transit. 
The language of Section 77-C is clear and 
unambiguous. The provision requires not 
merely the recording of the fact of defec- 
tive condition or the fact of defective or 
improper packing of the goods, but also 
its exact nature. It should be specifically 
recorded in the forwarding note that the 
defective condition or the defective or 
improper packing is liable to either 


‘damage or deterioration or leakage or 


wastage or all or some of them. In the 
absence of such specific recording in re- 
gard to the susceptibility of the defect or 
impropriety, the railway administration 
cannot take recourse to Section 77-C (1) 
of the Act. Section 77-C can be invoked] _ 
only when the exact defect and its prob- 
able consequence are both recorded on 
the forwarding note. When the probable!" 


deterioration or damage, the administra- 
tion cannot: invoke the provision if there! .. 
is leakage or wastage. Thé essence: of 
the. provision is the exact nature. of the - 
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defect with reference to its normal prob- 
able consequence. I feel fortified in this 
view of mine by the decision of the Cal- 
cutta High Court. in Union of India v. 


- Laduram, AIR 1974 Cal 207 and also 


paragraph. 1418 of the Indian Railway 
Commercial Manual and the illustrations 
given therein. 

6. In Union of India v. Laduram 
(supra), there was short delivery of goods 
and the damage was estimated at Rupees 
950-80 ps. The consignor filed a suit 
against the South astern Railway 
for compensation to the extent of the 
price of the short delivery. The defen- 
dant contested the suit on the ground 
that there was no negligence or miscon- 
duct on the part of the administration or 


its servants. The trial Court decreed the. 


suit in full. The railway administration 
preferred an appeal. The appellate Court 
affirmed the liability of the railway ad- 
ministration and however reduced the 
decretal amount to Rs. 857-28 ps. While 
dismissing the appeal, the appellate court 
found that the goods were not packed in 
accordance with the prescribed rules. In 
the second appeal before the High Court, 
it was contended by the railway adminis- 
tration that, in so far as the appellate 
Court found as a fact that the packing of 
the goods was improper, the burden of 
proving negligence or misconduct on the 
part of the railway administration is on 
the plaintiff-consignor and that the said 
burden was not discharged by the plain- 
tiff. In that case, it was recorded in the 
forwarding note that the tins were old 
and not crated and that the prescribed 
rules of packing were not complied with 
As it was noted on the forwarding note 
that the packing of the goods was impro- 
per, it was contended on behalf of the 
railway administration, that 
burden of proving the administration’s 
negligence or misconduct is on the .con- 
signor claiming compensation. Repelling 
the contention, the Court held that ;— 


“In order that the railway administra- 
tion may be absolved of its liability 
under Section 73, it is necessary that in 
the forwarding note nat only there should 
be a recording about the defective or 
improper packing of the goods but also 


‘it should be further recorded that as a 


result of such defective or improper pack- 
ing the goods are liable to damage, 
deterioration, leakage or wastage.” 

Paragraph 1418 of the Indian Railway 
Commercial Manual, to the. extent rele- 
vant, reads as follows: 

“1418, Examination of packing etc. of 
goods :— 
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(a) Each package in a consignment 
tendered for conveyance should be care- 
fully examined to see that it is properly 
and securely packed in accordance with . 
the packing conditions laid down in the 
L R. C. A. Goods Tariff. 


* + 


(b) When a consignment tendered for 
despatch is not packed in accordance with 
the packing conditions laid down in the 
L R. C. A. Goods Tariff or is insecurely 
fastened or packed or shows signs of 
pilferage or is in defective condition, as 
a consequence of which it is liable to 
deterioration, leakage, wastage or. 
damage in transit, it should be ensured 
that remarks as to the exact defect in 
packing or nature. of defective condition 
of the consignment is recorded on the 
forwarding note clearly and in detail by 
the consignor or his authorised agent in 
his own handwriting. For example, con- 
signments of grain, pulses, seeds, sugar, 
piece-goods, cotton, tobacco, wool, jute, 
provisions etc, often get wet while being | 
brought to the station premises for load-. 
ing. These should be carefully examined 
and precise remarks from the consignor. 
or his authorised agent, regarding the 
number and conditions of the affected 
bags, should be obtained on the forward-. 
ing note, if the consignments are not 
tendered in good and dry condition. 

(c) to (e) * * * * + » 

(f) A few examples are quoted below 
as a guide to illustrate the lines on which 
remarks should be obtained on the for- 
warding note from senders when the con- 
signments are either not properly pack- 
ed or are liable to deterioration, leakage, 
wastage or damage in transit by rail—= 


-(See the table on next page) 


(g) The entire remarks regarding defect- 
ive. packing, of the nature of the defect- 
ive condition of the consignment, record- 
ed on the forwarding note by the sender: 
or his authorised agent should be copied. 
out verbatim on all the foils of the con- 
nected invoice including the railway re- 
ceipt. The staff are not: authorised to enter’ 
any remark regarding defective packing 
etc., on the invoices or railway receipts,: 
if similar remarks have not been entered 
on the forwarding note by the sender or 
his authorised agent.’ 


7. In the instant case, both the Courts 
below took the view that the burden of 
of proving negligence or misconduct on 
the part of the railway administration or 
its servants is on the plaintiff in so far as 
it was recorded in the forwarding note 
that the prescribed rules have not been 
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Conditions of the Consignment 


; Remarks to be obtained from the sender 


on the forwarding Note. 





1. Rice in bags torn, patched or repair- 
ed. a ; . | 


I 


2. Rice in bags, wet or damp or con- 
tents after test show signs of mould. 


3. Hides ‘wet’ in bundles, not packed in 
gunny or hessian and not properly 
secured, with possibility of deteriora- 
tion on route. 

4. Sugar’ in bags, not new and not of 
quality ‘A’ Twill or Liverpool Twill. 


5. Ghee or oil in leaky tins, 


Bagging torn, patched or repaired, con- 
tents liable to drop out in transit, 
I. R. C. A. Packing conditions not com- 
plied with. 
sacvaaevavedess (number) bags in wet condi- 
tions contents mouldly and liable to 
damage and deterioration. I. R. C. A 
packing conditions not complied with. 
Not packed in gunny or hessian and li- 
able to dryage and damage I. R. C. A, 
packing conditions not complied with. 


Bags not new and not of quality ‘A’ Twill 
or Liverpool Twill, contents liable to 
drop out. I. R. C. A. packing conditions 
not complied with. 


Ge duseaeaete (number) tins leaky. Liable to 


leakage and wastage. I. R. C. A. packing 


conditions not complied with. 


complied with both in regard to the outer 
packing and also the inner packing. What 
exactly is recorded in the forwarding 
note, Ex. B-3, is “I. R. C. A, 1/P and 0/P 
not complied with”. The probable con- 
sequence of the improper packing has not 
been recorded. It is not known whether 
the non-compliance with the prescribed 
rules of inner and outer packing is such 
that it is liable to the pipes being broken 
during transit. The entry in the forward- 
ing note, Ex. B-3, does not, therefore, en- 
able the railway administration to in- 
-Ivoke Section 77-C of the Act so as to 
throw the burden of proof on the con- 
signor whose goods have been damaged. 
Both the Courts below fell into an error 
by being of the view that Section 77-C 
of the Act is attracted when the mere 
fact of improper packing of the goods is 
recorded on the forwardirg note by the 
the sender. 


8. Further, in the circumstances of 
the case, the Courts below were wholly 
unjustified in holding that the plaintiff 
failed to prove negligence or misconduct 
on the part of the railway administra- 
tion or its servants by not adducing any 
evidence of negligence or misconduct on 
the part of the railway administration or 


its servants during the transit 
of the ‘goods. When - goods 
are delivered to the administration 


for carriage from one place to another, 
it will not be possible for the sender or 
his agent to follow the goods throughout 
the transit and to watch whether the 
goods were being carried with care or 
negligently. The goods were consigned at 
Railway risk rate: There was no doubt 


‘also was 


improper packing of the goods in the 
sense that the packing was not in ac- 
cordance with the rules prescribed by the 
railway authorities. At the time of the 
delivery, out of 1000 pipes, 650 pipes 
were intact even though their packing 
improper. It is only 350 pipes 
that were broken into pieces. There was 
delay in the carriage of the goods. When 
the plaintiff filed I. A. No. 486.of 1970 in 
the trial Court for a direction to the rail- 
way administration for production of the 
records disclosing how the’ consignment 
was handled during transit .and the Court 
allowed the petition, the railway adminis- 
tration did not comply with the direction. 


‘After the goods were delivered to the 


railway administration and until they 
were delivered at the destination station, 
they were handled by the railway ad- 
ministration and its servants and the 
manner and mode of handling is exclu- 
Sively within the knowledge of the rail- 
way administration. It is but proper that, 
when the Court directed the railway ad- 
ministration to disclose these facts, which 
are relevant for a decision of the vital 
issue in the suit, the railway administra- 
tion produces the records or adduces evi- 
dence as to how the goods were handled. 
Suppression of such material evidence 
gives rise to an adverse inference against 
the railway administration. It has to be 
reasonably inferred that the goods were 
handled negligently and-that, therefore, 
only the railway administration was 
fighting shy to produce the relevant re- 
cords that must have come into existence 
in the ordinary course of official business 
disclosing as to how the goods were 


handled during transit. Dealing with this 
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- aspect in appeal, the learned Additional 
Chief Judge observed as follows :— 


“The appellant filed I. A. 486/70 in the 


lower Court to direct the defendant to 
disclose how the consignment was handl- 
ed and other particulars and the applica- 
tion was allowed but the defendant has 
not adduced any evidence to show how 
the consignment was handled during the 
transit. This'is a case where the goods 
were defectively packed and the damage 
was the direct result of the defective 
packing. There was not much delay in 
transit. The seals put on the wagon at the 
forwarding station have been found intact 
when the wagon reached the destination 
station. There are therefore no circum- 


stances to show that there was any mis- — 


handling of the consignment in transit. 
In the absence of any circumstances prima 
facie to hold that there was negligence or 
misconduct on the part of the railway 
administration or its servants, no adverse 
inference can be drawn.” 


It should be remembered, as pointed out. 


already, that the gocds consigned are not 
350 pipes which were damaged, but 1000 
pipes. The packing of all the 1000 pipes 
was not in accordance with the prescrib- 
- ed rules. Only 350 pipes were broken ta 
pieces. There can be no further prima 
facie proof of the fact that the impro- 
per packing by- itself is not such that it 
would lead to the breakage of the pipes 
because 650 -pipes improperly packed 
reached the destination station intact. 
Improper packing being. common to the 
650 and 350 pipes, something else is res- 
ponsible for the damage of the 350 pipes 
and it is for the railway administration te 
satisfy the Court that such something is 
not the negligence or misconduct of the 
railway administration or its servants. 


' 9° Under the above circumstances, I 
am clearly of the view that this is a case 
where the plaintiff ought to have been 
awarded a decree for damages. The value 
lof the 350 pipes that were broken ‘was 
found by the lower Appellate. Court to be 
Rs. 1209-69 ps. Neither side attacked this 
finding before me. I am therefore of the 
view that the plaintiff is entitled to 
damages in `a sum of Rs. 1209-69 ps. to- 
‘wards the cost of the pipes damaged. The 
lower appellate Court has further held 
that the plaintiff would be entitled to 
interest at 6% per annum only from the 
date of suit till the date of realisation and 
that he is not entitled to any costs of the 
registered notice or interest until the 


date of suit. No arguments have been ad- 


_ dressed by either side attacking this find- 
. ing also. The judgments and decrees of 
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the courts below are set aside and the ap-. 
pellant-plaintiff is awarded a decree 
against the respondent-defendant for a 
sum of Rs. 1209-69 ps. payable. with 
interest at 6% per annum from the date. 


of suit till the date -of realisation. The 


plaintiff is also entitled to his costs in all 
the three courts. 


10. In the ‘result, the second appeal is 
allowed with proportionate costs through- 
out. 


Appeal allowed. 
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C. KONDIAH, C. J. AND 
ALLADI KUPPUSWAMI, J. 


In Re: M. Mohan Goud, Petitioner, 
Writ Petn. No. 6030 of 1979, D/- 4-9- 


_1979. 


(A) Constitution of India, Art. 14 — 
A. P. Foreign’ Liquor and Indian Liquor 
Rules (1970), R. 28 — Rule is not ultra 
vires on ground of absence of any guide- 
lines, 


R. 28 is not ultra vires, nor can it be 
said that no guidelines have been pre- 
scribed by the Rule making Authority for 
the grant of licences under this Rule. Any 
grant of licence by the licensing authority 
under R. 28 is subject to the requiremenis 
of public order, health and safety. If any 
person is aggrieved by the order passed 
by the licensing authority in this regard, 
he can take recourse to :remedies. of ap- 
peals under S. 63 and revision under Sec- 
tion 64 of A. P. Excise Act. (Para 2) 

(B) Constitution of India Art. 47 — 
A. P. Foreign Liquor and Indian Liquier 
Rules (1970) R. 28 — Rule does not Come 
travene Art. 47. 


Where a writ petitioner is interested in 
sale of liquor and grant of licences but, 
however does not want licences to ba 
granted for more number of liquor shops 
in the area concerned, he cannot contend 
that R. 28 providing for grant of licences 
subject to requirements of public order, 
health and safety, contravenes Art. 47 of 
the Constitution. (Para 3) 

B. G. Paropkari, for Petitioner. 

C. KONDIAH, C. J.: — This application 
under Art. 226 of the Constitution by the 
petitioner, a member ofthe Toddy Trap- - 
pers Co-operative Society is for the issu- 
ance of a writ to strike down R. 28 of 
the Andhra Pradesh Foreign Liquor and 
Indian Liquor Rules, 1970. 

2. Sri Paropkari, counsel for the peti- i 
tioner contends that Rule 28 is Hable to 
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be struck down as it contravenes the pro- 


visions of Art. 47 of the Constitution of 


India ‘and that no guidelines have been. 


prescribed for the grant of licence under 
- this impugned Rule. He has taken us 
through Rule 28. and other relevant rules, 


Rule 28 reads thus :— p 


“Rule 28: Number of licences: Subject 
to the requirements of publie order, 
health and safety, the licensing authority 
may grant any number of licences in 
each category and to each person in an 
area”, f 
Rule 28 therefore empowers the licensing 
authority to grant any number of licences 
in each category and to each person in an 
area subject to the requirements of publie 
order, health and safety. Rule 29 enu- 
meérates the restrictions on the grant of 
. certain licences specified therein, whereas 
Rule 30 requires that the application for 


grant of licence shall be in Form F L 11. 


and should be addressed to the Excise 
Superintendent of the district. Rule 31 
prescribes the procedure for grant of 
licence. The Excise Superintendent has 
to make such enquiry as he may think 
necessary to ascértain the bona fides of 
the applicant and his solvency and verify 
other particulars furnished in the applica- 
tion including the genuineness of the 
liquor proposed for sale. 


Licence can be granted to the applicant 
only when the Excise Superintendent’ is 
satisfied that the applicant is. eligible for 
grant of licence and that the statutory re- 
quirements are fulfilled. If he is not so 
satisfied, he shall reject the application 
recording his reasons therefor. Where he 


is not competent to grant the licence ap- 


plied for, the application shall be submit- 
ted with his recommendation to the De- 
_puty Commissioner. Where an applica- 
tion is made to the Deputy Commissioner 
direct, he may refer it to the Excise 
Superintendent for making enquiry as 
provided in sub-rule (1) of this Rule and 
for. submitting his report thereon. sub- 
rule (3) would come into play where an 
application is made direct to the Commis- 
sioner: i 


On a combined reading of Rules 28, 30 
and 31, we are unable to agree with Mr. 
Paropkari that no guidelines have been 
prescribed by the Rule-making Authority 
for the grant of licence under Rule 28. 
Any grant of licence by the licensing au- 


thority under Rule 28 is subject to the- 


requirements of public order, health and 
safety. If any person is aggrieved by the 
order passed by the licensing authority in 
this regard, he may within 45 days from 
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the date of communication of such order 
appeal to the Deputy Commissioner under 
Section 63 of the Andhra Pradésh Excise 
Act, 1968. Sub-section (2) of Section 63 
provides for an appeal to the Commis- 
sioner against an order passed by the 
Deputy Commissioner or Collector under 
the Act. Section 64 gives revisional juris- 
diction to the Government. In this view, 
we are satisfied that Rule 28 is not ultra 
vires, nor can it be said that no guide- 
lines have been prescribed by the Rule 
making Authority for the grant of 
licences under this Rule. 


3. The further submission of Sri 
Paropkari that Article 47 of the Constitu- 
tion is violated cannot be acceded to, 
Article 47, which is in Part IV enumerat- 
ing the directive principles of State Policy 
enjoins a duty -on the State to raise the 
level of nutrition and the standard of liv- 
ing of its people and to . improve public 
health. The State shall endeavour to bring 
about prohibition of the consumption ex- 
cept for medical purposes of intoxicating 
drinks and of drugs which are injurious 
to health. We are not concerned in this 
Writ Petition with the question whether 
prohibition is to be introduced as requir- 
ed under Article 47 of the Constitution. . 
The petitioner also is interested in sale 
of liquor and grant of licences, but, how- 
ever, does not want licences to be grant- 
ed for more number of liquor shops. He 
being interested as an owner of liquor 
shops would like to restrict the number 
of liquor shops in the area in which he is 
interested. Therefore Article 47, will not 
give any aid to the plea of the Writ Peti- 
tioner. : 

4, This Writ Petition merits dismissal 
and is hereby dismissed at the stage of 
admission. 

Petition dismissed. 
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ALLADI KUPPUSWAMI AND 
P. RAMACHANDRA RAJU, JJ. 

-Gowri Bheemappa, Petitioner v. The 
State of A. P. and others, Respondents. 

Writ Petn. Nos. 2762 and 2868 of 1979, 
D/- 27-7-1979. 

Land “Acquisition Act (1894) Sec. 4 (1) 
— Nature of provisions — Mandatory — 
Dispensing with enquiry under Sec. 5-A 
— Could not change the nature of See- 
tion 4 (1). 

The construction of Sec. 4 (1) could not 
be made to depend upon any action or 
direction which the State Government 
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may choose to make under Sec. 17 (4) of 
the Act. Sec. 4 (1) ought to be read as an 
integrated provision which contains two 
conditions, the first being the notification 
‘in the official Gazette ought to be pub- 
lished and the second being the Collector 
ought to cause public notice of the sub- 
stance of such notification to be given. 
These two conditions ought to be satis- 
fied for the purpose of compliance with 
the provisions of Section 4 (1). Therefore 
dispensing with enquiry under Sec. 5-A 
would not affect the requirements under 
Section 4 (1). Further pendency of suit by 
owner of land for injunction restraining 
Government from interfering with his 
possession could not be a good ground for 


non-publication of notice in the locality.’ 


(Para 6) 
Cases Referred : Chronological Paras 


(1979) W. P. No. 2667 of 1978 D/- 6-2- 
1979 (Andh Pra) 

AIR 1973 SC 552 6, 

AIR 1973 SC 2361 

AIR 1967 SC 1074 

(1961) 39 Mys LJ 883 

(1906) ILR 30 Bom 275 


M. L. Ganu, in W. P. No. 2762 of 1979 
and Mirza Munawar Ali Baig, in W. P. 
No. 2868 of 1979, for Petitioner: 
G. Anjappa Govt. Pleader on behalf of 
Respondents (Land Acquisition). 


ALLADI KUPPUSWAMI, J.:— By a 
notification under Section 4 of the Land 
Acquisition Act dated 21-7-1978 which 
was published in the Gazette on 17-8- 
1978 Lands in Survey Nos. 5 to 9, 11 
-and 12 of varying extents in Shai- 
pur village Tandur Taluk, Rangareddy 
District were acquired for a public pur- 
pose viz, for providing house-sites to 
scheduled castes Backward class, Schedul- 
ed Tribes and other landless workers. By 
the same notification, it was directed that 
in view of the urgency of the case, the 
provisions of Section 5-A of the Act will 
not apply to the case. The petitioner in 
Writ Petition No. 2762 of 1979 is the 
owner of 5 acres, 30 guntas in Survey No. 
8, which according to him has been 
wrongly shown as 5 acres 3 guntas in the 
notification. He is also the owner of Sur- 
vey Nos. 9/a, 9aa/, 9/e, 9/ec of an extent 
of 2 acres, 20 guntas. He filed the writ 
petition praying for the issue of a writ cf 
mandamus directing the respondents not 
to proceed with the acquisition 
of the lands belonging to him. 
The petitioner in Writ Pettion No. 2868 cf 
1979 is the owner of 12 acres, 20 guntas in 
Survey No. 6 and 14 acres, 5 guntas in 
Survey No. 7. He also prays that a writ 
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of mandamus may be issued directing the 
authorities not to proceed with the acqui- 
sition of the lands belonging to him. The 
notification under Section 4 was follow- 
ed by a notification under Sec. 6 of the 
Act on the same day. Though the noti- 
fication under Section 4 was published in 
the gazette on 20-7-1978, it was publish- 
ed in the village only on 16-1-1979. - 

2. The contention of the petitioner in 
in Writ Petition No. 2762 of 1979 is that 
under Section 4 (1) of the Act read with 
R. 1 of the Rules framed under the Act, 
a copy of the notification should be pub- 
lished in the village immediately after the 
notification in the official Gazette. As the 
notification owas not published imme- 
diately, but nearly six months after the 
publication of the notification in the _ 
Gazette, the notification under Sec. 4 (1) 
as well as the subsequent proceedings for 
acquisition are illegal. It is further con- 
tended that the requirements for dispens- 
ing with the enquiry under Section 5-A 
are not satisfied as there is no urgency. 
The petitioner in writ petition No. 2868 
of 1979 challenges the acquisition pro- 
ceedings also on the ground of mala fides. 
It is stated that the petitioner belongs to 
a minority community having no support 
from the Pulling Party and therefore he 
was discriminated against and made a tar- 


. get of victimisation. 


3. No sufficient material has been 
placed before us to justify the plea of 
mala fides by the petitioner in writ peti- 
tion No. 2868 of 1979. We, therefore, see 
no ground for quashing the notification on 
that ground. 


4. Turning to the contention based 
upon R. 1 of the Rules framed under the 
Act, in reply to the contention that the 
substance of the notification was not nub- 
lished in the village immediately after it 
was published in the Gazette, it is sub- 
mitted on behalf of the Government that 
the delay in publishing the notice was 
justified in the circumstances of the case. 
It was argued by the learned Government 
Pleader that though R. 1 requires that 
the notification should be published in the 
village immediately after the publication 
in the Gazette, there may be circum- 
stances in which it is not possible to do 
so. It depends upon the facts of each case 
as to whether the publication of the noti- 
fication in the village within a few days 


-after the publication of the same in the 


Gazette can be said to be a publication 
made immediately or not within the 
meaning of the Rule. In this case, it was 
pointed out that the petitioner in Writ 
Petition 2868 of 1979 filed a suit O. S. 65 
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of 1978 D. M. C., Tandur, on the 7th of 
September, 1978, for an injunction 
restraining the Government from inter- 
fering with his possession. This suit was 
proceeded by a notice under Section; 80 
C. P. C. given on 10-7-1978. The suit was 
ultimately withdrawn on 14-12-1978. The 
authorities did not publish the notifica- 
tion in the village in view of the 
pendency of the suit. Soon after the suit 
was withdrawn on 14-12-1978 the notice 
was published on 16-1-1979. In these cir- 
cumstances, it cannot be said that there 
has been a breach of R. 1 of the Rules. 
_ft was further pointed out that in this 
case the enquiry under Section 5-A was 
dispensed with. The object of publishing 
the notification in the village is to enable 
the owner of the land to prefer his ob- 
jections to the acquisition in proceedings 
under Section 5-A of the Act. As the en- 
quiry under Section 5-A has been dis- 
pensed with, no purpose at all is served 
by publication of the substance of the 


notification in the village and the ab- - 


sence of such publication or delay in 
such publication is not of any conse- 
quence, 


5. In order to appreciate the conten- 
tions of either party, it is necessary to 
refer to the relevant 
Act and the Rules. Under Section 4 (1) of 
the Act whenever it appears to the ap- 
propriate ~ Government that land in any 
locality is needed or is likelv to be needed 
for any public purpose, a notification to 
that effect shall be published in the offi- 
cial Gazette and the Collector shall cause 
public notice of the substance of such 
notification to be given at convenient 
places in the locality. Sec. 55 of the Act 
enables the appropriate Government to 
make rules consistent with the Act for 
the guidance of officers in all matters 
connected with the enforcement. In ex- 
ercise of this power, the Governor of 
Andhra Pradesh framed certain rules, 
Under R. 1, it is provided that immediate- 
ly after the publication of the notifica- 
tion under Section 4 (1), the Collector 
shall issue a notice stating that the land 
is needed or is likely to be needed as the 
case may be for a public purpose and re- 
quiring all persons interested in the land 
to lodge before the- Collector within 30 
days after the issue of the notification a 
statement in writing of their objections, 
if any to the proposed acquisition. This 


notice should be published at convenient . 


places in the said locality and copies 
thereof fixed up in the office of the collec- 
tor. the Tahsildar and in the nearest 
Police Station. It is thus seen that though 
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under Section 4 of the Act, no time limit 
is prescribed for the publication of the 
substance of the notification in con- 
venient places in the locality, Rule 1 pro- 
vides that it should be done so immediate- 
ly after the notification is published in the 
Gazette, 


6. The Supreme Court had to consider 
the effect of absence of publication of the 
notification in the locality as also the ef- 
fect of delay in .such publication. In 
Narinderjit v. State of U. P. AIR 1973 SC 
552 a notification was published under 
Section 4 on 15th of October, 1960. The 
provisions of Section 5-A were dispensed 
with. This was followed by a notification 
under Section 6 dated 28-10-1960. On 
December 4, 1960, after receiving a 
notice under Section 9, the affected party 
filed a petition under Article 226 of the 
Constitution challénging the acquisition 
proceedings. The Supreme Court observ- 
ed that a notice under the second part of 
Section 4 (1) is mandatory and unless that 
notice is given in accordance with the 
provisions contained therein, the entire 
acquisition proceedings are vitiated. 
Reference was made to the decision of the 
Supreme Court in Khub Chand v. State 
of Rajasthan AIR 1967 SC 1074 where it 
was held that a notice under Section 4 (1) 
is a necessary condition for the exercise 
of the power of entry and non-compliance 
with the condition makes the entry un- 
lawful. It was sought to be contended 
before the Supreme Court in the same 
way as it is contended by the learned 
Government Pleader before ts that it 
is only when the persons interested can 
file objections under Section 5-A that the 
public notice of the substance of the noti- 
fication under Section 4 (1); would be- 
necessary, but if the applicability of Sec- 
tion 5-A has been dispensed with, it is 
wholly unnecessary that the interested 
parties should have the requisite informa- 
tion of the acquisition proceedings as they 
are not entitled to file objections under 
Section 5-A. The Supreme Court reject- 
ed this contention observing that the pro- 
visions of Sec. 4 (1) cannot be held to be 
mandatory in one situation and directory 
in another situation. The construction of 
Section 4 (1) cannot be made to depend 
upon any action or direction which the 
State Government may choose to make 
under Section 17 (4) of the Act. Sec. 4 (1) 
has to be read as an integrated provision 
which contains two conditions the first is 
that the notification in the official Gazette 
must be published and the second is that 
the Collector has to cause public notice of 
the substance of such notification to be 
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given.. These two conditions must be 
satisfied for the purpose of compliance 
with the provisions of Section 4 (1). 


In view of this decision of the Supreme 
Court, we have to hold that dispensing 
. with enquiry under Section 5-A has noth- 
ing to do with the requirements of Sec- 
tion 4 (1) being satisfied. The learned 
Government Pleader sought to distinguish 
the decision of the Supreme Court on the 
ground that in that case there was no 
publication at all of the substance of the 
notification under Section 4 (1), whereas 
the present case is one of delayed publi- 
cation. In the above cited decision of the 
Supreme Court, reference is made to an- 
other decision of the Supreme Court in 
State of Mysore v. Abdul Razak Sahib 
AIR 1973 SC 2361. In that case,. notifica- 
tion under Section 4 was published on 
17-8-1961, but notices in the locality were 
published on 1st November and 9th Nov- 
ember, 1961. Approving the decision of the 
Mysore High Court in Gangadhariah v. 
State of Mysore (1961) 39 Mys LJ 883 
which held that it is only when the noti- 
fication is published in the official 
Gazette and it is accompanied by or 
immediately followed ‘by the . public 
notice that a person interested in the pro- 


perty proposed to be acquired can be re- - 


. garded to have had notice of the propos- 
- ed acquisition. the Supreme Court held 
that the impugned notification before it, 
had not complied with the ‘requirement 
of the law and. hence the acquisition pro- 
ceedings were liable to be quashed. It fol- 
lows from this decision that unless the 
notification in - the Gazette is followed 
immediately by publication of the’ noti- 
fication in the locality, the requirements 
of Section 4 (1) cannot be said to: have 
been complied with. . 


7. This leads us on to the question as 
to what meaning is to be given to the ex- 
pression ‘immediately’. As has been 
noticed, it is in Rule 1 that it is provided 


that the substance of the notification - 


should be published immediately after 


the notification in the Gazette. The nor- 


mal meaning of the word “immediately” 
is forthwith’ vide (1906) ILR 30 Bom 275. 


Tt is no doubt true that there may be cir-- 


cumstances where it is. impossible ‘te 
publish a notification in the ` village 
immediately (in the sense forthwith) after 
the notification is published in ‘the 
Gazette. Even so, 


that it, should be published as expediti- 


. ously as possible within a reasonable - 


learned Govern- 


time. In this case, the” 
attention to the 


ment Pleader drew our 
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fact that a. notice - under Section 80. 
C. P. C. was given on 10-7-1978 even be- 
fore the notification was published in the 
Gazette by the writ petitioner in writ 
petition No. 2868 of 1979 and this was fol- 
lowed by a suit O. S. No. 65 of 1978, 
D. M.C. Tandur which was filed on 7-8- 
1978. The suit was pending till 14-12-1978 
when it was withdrawn. It was.therefore 
argued that publie notice could not be 
published in the locality until affer the 
suit was withdrawn and within a few days 
thereafter it was published. on 16-1-1979. 


We do not consider these circumstances 
as constituting a valid explanation for not 
publishing the notice immediately as re- 
quired under Rule 1. Firstly, it is to be. 
seen that the suit was filed on 7-9-1978 
and there was nothing preventing the 
Government from publishing the notice 
between 20-7-1978 when it was published 
in the Gazette and 7-9-1978 when the suit 
was filed. The mere fact that a notica 
under Section 80 C. P: C. was given by 
one of the parties affected by the nati- 


-fication does not and ought not to stand, 


in the way of compliance with the manda- 
tory requirements of the Act and the 
Rules. Further even in the suit, though 
an application for an injunction was filed,. 
it appears that no interim injunction wai’ 
granted, the Court having directed only’ 


notice on the petition. It was therefore . 


open to the Government in spite of 
the pendency of the suit to proceed with 
the publication of the notice in the loca- 
lity. The records produced before us also 
do not disclose that any objection was 


- raised to the publication of the notice by 


any officer dealing with the matter at any 
time or that under the bona fide impres- 
sion that they were precluded from publi-. 
shing the notice in the locality they did 
not do so. We are therefore of the view 
that there is no valid explanation at all, 
for such a long delay in publishing the 
notification. In an unreported decision of 
a Bench of this Court in Writ Petn. No.- 
2667 of 1978, D/- 6-2-1979 where the. 


-notification was published on 20-4-1978: 


this Court following the decision of the. 
Supreme Court in Narinderjit Singh v. 
State of U. P. AIR 1973 SC 552 held that- 
the provisions of Section 4 (1) of the Act 
regarding publication of notice in the 
locality had not been complied with and 

Section 4 (1) was 
accordingly quashed. : 


8. For-all the reasons, we agree with. 
the contention of the petitioners in these 
two writ petitions that the requirements 
of Section 4 (1) regarding publication in 


' the locality have not been complied with. 
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4999 


the ‘impugned notification | is hereby 
quashed. - 


9. As we Mave agreed with the conten- 


tion of the petitioners based upon the. 


non-publication of the notice in the loza- 
lity under Section 4 (1) and quashed the 
notification, itis unnecessary for us to 
consider the further 
that the enquiry under Seztion 5-A ought 
not to have been - dispensed with in fhe 


absence of any urgency. The Writ Peti-. 


the circum- 
tee 


tions are allowed, but, in 
stances, without costs. Advocate’s 
Rs. 100/-. in-each case. 

— Petitions allowed. 


ADR 1980 ANDHRA PRADESH 8t 
C. KONDIAH, C. J. AND . 
SEETHARAMA REDDY, J. 

C. V. Narayan Reddy, Petitioner v. 

Katanguru Raghava Reddy and another, 
Respondents. 


Civil Revn. Petn.- Nos, 385, 2629, 32€7, 
3288 of 1978 and Civil Misc. Petn. Wo. 
1523 of 1979, D/- 10-4-1979.* 

A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
8.3 (1) — A. P. (Telangana Area) 
Tenancy and Agricultural Lands Act 


(21 of 1950), Ss. 47 and 50-B — T. P... 


Act (1882), S. 53-A — Contract of sale 
followed by possession to transferee, — 
Permission under S. 47 or validatien 
under S. 50-B not obtained — Effect — 
Sec. 53-A if can be invoked for exclud- 
img such land from transferor’s ‘hold- 
img.’ i 

The petitioners who are owners 2 
lands have entered into agreements >f 
gale and in pursuance thereof hare 
given possession of the said lands since 
about 1960 and the alienees and trans- 
ferees are enjoying possession of 
said lands ever since. Admittedly no 
permission was obtained under S. 47 of 
the A. P, (Telangana Area) Tenancy 
and Agricultural Lands Act, 195), 
hereinafter referred to as (Tenancy Act) 
which was in force atthe time of 
agreement of sale or any validati 
certificate as contemplatec by S. 50-3 
of that Act was ever obtained. Sec. £7 
stands deleted in 1969 and the valida- 
tion period under Sec. 50-B stands ex- 
pired in..1972. The petitioners did not 





show the extents of these alienated . 
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lands in their declarations under the 
A. P: Land Reforms (Ceiling on Agri~. 
cultural Holdings) Act, 1973 (herein- 
after referred to as Ceiling Act) on the 
ground that they are not “holding” the 
lands within the meaning of Sec. 3 (1) 
of the Ceiling: Act and in any case 
there was part performance of the con- 
tract and consequently Sec. 53-A of 
the T. P. Act will come into play and 
therefore could be invoked for purpose 
of execution of these lands from their 
holdings. 


Held: Subsequent to deletion of Sec- 
tion 47 of the Tenancy Act, it is need- 
less to establish for the purpose of 


. availing Sec. 53-A of the T. P. Act, 


that the contracts of sale entered into 
during the period when S. 47 was in 
vogue were with permission. Since it 
stood deleted, it is no more imperative 
to show that any such permission was 
obtained nor the absence would invali- 
date either the transaction or the pos- 
session of the land in the hands of 
alienee or transferee. Subsequent to 
deletion of S. 47, no sanction at all is 
necessary for finalisation even with re- 
gard to agreemerits of sale entered into 
prior to the deletion of Section 47, by _ 
way of registration of sale deeds or. 


‘otherwise. A fortiori, the possession of 


the lands given in pursuance of- agree- 
ments of sale is quite valid and lawful 
and therefore the parties concerned are 
entitled to avail the provisions of Sec- 
tion 53-A T., P, Act. Case law review- 
ed. AIR 1970 Andh Pra 333 (FB), Relied 
on; AIR 1978 Andh Pra 242, Explained 
and Distinguished. (Paras 24, 27) 


No restrictive meaning could be given 
to such enactments as Ceiling Act 
which are expropriatory in character. 
The expression ‘holding’ and the ex- 
pression ‘held by a person’ occurring in 
Sec. 3 (1) of the Ceiling Act must 
necessarily mean to be.in actual pos- 
session. To be held otherwise would be 
doing violence to the language and also 
‘Land held by a person as 
an owner’ means and must necessarily 
mean, that one has to have not only 
title but also actual possession. A for- 
tiori, if the owner of the land has put 
transferee in’ possession of land in part 
performance of the contract. of sale, 
such land could be included in the 
holding of the transferee and cannot 
simultaneously be computed in the 
holding of the transferor as well . for 
that land is not ‘helg’. Or him as an 
‘owner’. (Para 31) 
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Therefore, viewed from any angle, 
it is quite manifest that the alienee or 
transferee who has been in possession 
under an agreement of sale entered 
into at a time when Sec. 47 
Tenancy Act was in force will be en- 
titled to sue for specific performance 
and is not deprived. of his right under 
Sec. 53-A of the T. P. Act to protect 
his possession, on payment of balance 
of consideration, without the necessity 
of obtaining any permission since S. 47 
stood deleted either on or from 24-1- 
1971 or even any time posterior to the 
deletion of Sec, 47, retention of Section 
50-B notwithstanding. -The contention 
that the alienation or transfer of land 
and consequential possession thereof in 
favour of alienee or transferee under 
agreement of sale entered into during 
© the subsistence of Sec, 47 is not legal 
and valid either because of want of 
permission under Section 47 or because 
of want of subsequent validation under 
Section 50-B and therefore the alienee 
or transferee is not entitled to invoke 
Section 53-A of the T. P. Act and to 
sue for specific performance and conse- 
quently such land must be included in 
the holding of both the transferor and 
transferee, has no substance. 


(Para 32) 
Cases Referred: Chronological Paras 
AIR 1978 Andh Pra 242 1 to 3, 


17, 21, 25, 29 

(1978) 1 APLJ 98. 31 
ILR (1974) Andh Pra 119 15, 19, 23 
(1974) 1 APL. 316 © 135 
(1972) S. A. No 450 of 1970, D/- 21-9- 
1972 (Andh Pra) 28 


AIR 1970 SC 546 12, 18, 21, 23 

AIR 1970 Andh Pra 19 15, 19, 2n 

2 

AIR 1970 Andh Pra 333 (FB) 16, 

17, 19, 23, 25 

(1970) A. S. Nos 438 of 1969 and 61 of 

1970 (Andh Pra) 28 

_ (1969) 2 Andh WR 317 . 14 
AIR 1964 SC 978 11, 18, 23 


C. Anandarao, for Petitioner in al; 
K. Pratap Reddy and B.. Subhashan 
Reddi, for Industries on behalf of all 
the Respondents. . 


SEETHARAMA REDDY, J.:— 1 te 3. 


In this batch of four Civil Revision 
Petitions common questions of law 
which are not only important but 
rather complex, do arise. This com- 
plexity is reinforced by the- fact 
varied views have been expressed in a 
catena of decisions by this Court, which 
apparently seemed to be conflicting and 
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one is likely to be led into a labyrinth. 
No wonder our learned brother Jaya- 
chandra Reddy, J. despite the fact that 
he being a. party to one of the Divi- 
sion Bench Judgments in M. Pocham 
v. Agent to the State Government, 
Adilabad, (AIR 1978 Andh Pra 242) 
wherein in some respects the points 
raised not being quite dissimilar tothe 
one raised herein, felt and very rightly 
so in our view that points raised in 
this batch may be decided by a Division 
Bench and therefore has chosen to re~ 
fer:the matter to a Division Bench. 


4. The facts in brief are the revi- 
sion’ petitioners who are holding agri- 


‘cultural lands, were required to declare 


their holdings for determination as to 
whether they have any surplus land 
within the meaning of the Andhra Pra- 
desh Land Reforms (Ceiling on Agri- 
cultural Holdings) Act, 1973 (herein- 
after referred to as the ‘Ceiling Act’). 
The petitioners, being the owners of 
certain extents of land, had either 
alienated under unregistered sale deeds 
and the alienees were put in possession, 
or had under agreements of sale put 
the purchasers in possession of the land 
more than 12 years ago, Therefore, 


‘while filing the declarations they did 


not show these extents on the ground 
that they are not holding the land 
within the meaning of Section 3 (1) of 
the Ceiling. Act and in any case there 
was part performance of the contract 
and consequently Section 53-A of. 
the Transfer of Property Act will come 
into play and, therefore could be in- 
voked for the purpose of exclusion of 
these lands from their holdings. The 
respondent’s case as advanced before 
the lower Tribunals was that these 
lands were either alienated or the 
agreements were entered into for sale 
at a time when Section 47 of the 
Andhra Pradesh (Telangana Area) Ten- 
ancy and Agricultural Lands Act, 1950 
(hereinafter referred to as the ‘Ten~-.- 
ancy Act’) was in vogue and alienation 
could not have been made without 
obtaining the permission from the Gov- 
ernment. Since the purported aliena- 
tions or agreements of sale are invalid 
and unlawful, neither Section 53-A of 
the Transfer of Pronerty Act nor Sec- 
tion 3 (1) of the Ceiling Act are of 
any avail to the petitioners. So the 
said lands are to be included in the 
holdings of the petitioners. Respondent’s 
case found favour. with the lower Tri- 


bunals. Hence the revisions. 
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5. The crucial and the most impor- 
tant question that arises is whether, or- 
not the agreements of sale regarding 
the land under dispute, are valid and 
legal for not obtaining either the per- 
mission under Section 47 of the Ten- 
ancy Act or validation certificate under 
Section 50-B of the Tenancy Act and 
consequently the petitioners are not 
entitled to invoke Secticn 53-A of the 
Transfer of Property Act. Secondly, 
whether the: petitioners are ‘holders’ of 
the land in dispute and therefore the 
land so held be treated as a ‘holding’, 
within the meaning of Ceiling Act. 


6. Before dealing with the first ques- 
tion a short re’sume’ of the material 
and the provisions of the relevant sec- 
tions of the Tenancy Act is necessary. 
The Hyderabad Tenancy Act. (which is 
now termed Andhra Pradesh (Telangana 
Area) Tenancy and Agricultural Lands 
Act) was passed in 1950, one of its 
objects being to regulate the aliena- 
tions of agricultural lands, Chapter V 
relates to restrictions on transfer of 
Agricultural lands, Section 47, as it 
was originally made (this section. was’ 
subsequently amended and later delet- 
ed) provided that “notwithstanding any- 
thing contained in any other law for 
the time being in force or in any de- 
cree or order of a Court, no permanent 
‘alienation and no other transfer of 
agricultural land shall be valid unless 
it has been made witk the previous 
sanction of- the Tahsildar”. .Sub-section. 
(2) lays down the procedure and Sec- 
tions 48 and 49 stipulate certain. re- 
strictions on the grant of such sanc- 
tion. The expression “Permanent alie- 
nation" was defined under Sec. 2 (0) as 
including “any sale, exchange or gift 
and any transfer of a right of occu- 
pancy or of the patta of a holding but 
does not-include any disposition by 
will”. However, the worc ‘transfer’ as 
such was not defined in the Act. 


7. By Act 6 of 1964 a new Section 
viz. Section 50-B was inserted in the 
Act for the purpose of “validation of 
certain alienations and other transfers 
of Agricultural Lands”. By Act 12 of 
1969, which came into being on 18th 
March, 1969, sub-section (1) of Section 
§0-B was substituted and a proviso was 
added to sub-section (2). However, by 
the same Act 12/69 and with effect 
from 18th March, 1969, Sections 47, 48, 
49, 50 and 50-A of the Act were delet- 
ed. Sub-section (1) of Section 50-B 
when it was originally enacted, laid 
down that notwithstanding anything in 
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the chapter. where any alienation or 
other transfer of agricultural land took 
place on or after 10th June, 1950 but 
before the 2ist of February. 1961 and 
where possession of such land was 
given to the alienee or transferee before 
the 21st February, 1961, he may within 
one year from such date as may be 
prescribed, apply to the Tahsildar for 
a certificate declaring that such aliena- 
tion or transfer is valid, 


8. Sub-section (2) of Section 2 of 
Act 12 of 1969 provided for the proce- 
dure which should be adopted on re- 
ceipt of an application as contemplated 
by sub-section (1). It requires the 
Tahsildar to make such inquiry as may 
be prescribed and if he was satisfied 
that the consideration, if any, payable 
to the alienor or transferor has been 
paid-or has been deposited within such 
time and in such manner as may be 
prescribed, he shall require the alienee 
or the transferee to deposit in the office 
of the Tahsildar an -amount equal to 
the -registration fees and the stamp duty 
that would have been payable had the 
alienation or transfer been effected by 
a registered . document in accordance 
with the provisions of the Indian Regis- 
tration Act, 1908. The said sub-section 
proceeds to lay down that on the de- 
posit of such amount, the Tahsildar 
shall issue a certificate -to the alienee 
or the transferee declaring that the 
alienation or transfer is valid and such 
certificate shall, notwithstanding any- 
thing in the Indian Registration Act, 


1908 be conclusive evidence of such 
alienation oor transfer as against the 
alienor or transferor or any person 


claiming interest under him. Sub-sec- 
tion (3), however, stated that the vali- 
dation of any alienation or transfer of 
land under sub-section (2) shall’ not 
affect the right accrued to any person 
under Section 37-A or Section 38 or 
Section 38-E. 


9. It should be noted here that Act 
11 of 1965 substituted the words “with~ 
in three years from such date as may 
be prescribed” for the original words 
“within one year from suchdate as may 
be prescribed”. Act 12 of 1969 extended 
the said period for four years and Act 
19 of 1969 for six years. Finally, the 
benefit of validation conferred by Sec- 
tion 50-B ended with 31st of March 


1972. Thereafter, there was no possi- 
bility of getting the alienations vali- 
dated. 


10. To nutshellise, Sections 47 and 
50-B of the Tenancy Act co-existed 
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47 along with certain other provisions 


was deleted and only Section 50-B re- 
mained on the statute book. Eventual- 


iy, the benefit of Section 50-B was eg- 
tended ‘up to 3ist March, 1972. 


11. Sri K. Pratap Reddy, the learn- 
ed counsel for: the petitioners, contends 
that Section 53-A of the Transfer of 
Property Act can be availed of in a 
case where possession of immoveable 
property is given in pursuance of agree- 


ment of sale, even if the agreement of, 


gale is conditioned by the prior per- 
mission to be obtained from the State, 
He relied on a Supreme Court decision 
in Mrs. Chandnee Widyavathi v. Dr, 
C. L. Katial (AIR 1964 SC 978), In 
this case, plaintiffs entered into a con- 
tract of sale of a house belonging to 
the defendant on the plot granted by 
the Government. One of the terms of 
the contract was the vendor shali ob- 
tain necessary permission of the Gov- 
ernment for the sale within two months 
of the agreement and if the permis- 
sion was not forthcoming within this 
time, it was open to the vendee to ex- 
tend the date or to treat the agree- 
ment as cancelled, The vendor made an 
application for permission but for some 
reason withdrew the same. In the 
suit filed by the vendees for specific 
. performance of the contract or in the 
alternative for damages, it was found 
that the vendees were always willing 
and ready to perform their part of the 
contract, that it was the vendor who 
_ wilfully refused to perform her part 
of contract and that the time was not 
of the essence of the contract. The 
Supreme Court held that the contract 
was not a contingent contract and that 
the parties had agreed to bind them- 
selves by the terms of the document 
executed between them. The Court had 
got- to enforce the terms of the con- 
tract and to enjoin upon the vendor to 
make the necessary application for per- 
mission. In the event of permission be- 
ing refused, the vendees shall be en- 
titled to the damages. 


' 12. He also relied on the following 


decisions: Nathulal v. Phoolchand, 
(AIR 1970 SC 546). This was a case 
where under Section 70 (4) of the 


Madhya Bharat Land Revenue and Ten- 
ancy Act 66 of 1950, the agricultural 
land was sold to a  non-agriculturist 
which was prohibited or which could 
. not have been sold without the sanc- 
tion of the State Government, under 


C. V. Narayan Reddy v. R. Raghava Reddy 
from 1964 to 1969 and in 4969 Section 


AL R 
S. 70 (4) of the Madhya Bharat’ Land 
Revenue and Tenancy Act, 1950. 

13. Dealing with the aforesaid, situa- 
ton, the Supreme Court held :— 

“In the absence of any specific clause 
dealing with this matter, a condition 
that Nathulal will secure the sanction 
under S. 70 (4) after paying the appro- 
priate fee must be implied, for it is 
well settled that where by statute pro- 
perty is» not transferable without the 
permission of the authority an agree- 
ment to transfer the property must pe 
Geemed subject to the implied condi- 
tion that the transferor will obtain the 
sanction of the authority concerned.” , 

14. In Hafeezunnisa Begum: v. Syed 
Arab, (1969-2 Andh WR 317)*, Partha- 
sarathi, J., while dealing with Ss. 47 
and 50-B of the Tenancy Act, held that 
Ss. 47 to 49 are inapplicable to the case 
cf transfers specified in S. 50-B 


15. A Division Bench of ‘sic Court, 
in Lachamma v. Chinnavenkata Reddy, 
ALR (1974) Andh Pra 119), similarly 
held that, since S. 47 is. deleted, the 
obstruction stands removed and the 


‘statutory defence: of S. 53-A would be 


available, This Bench relied on a ratio 
laid down by a Division Bench of this 
Court in Syed Jalal v. Targopal, (ATR 
1970 Andh Pra 19). Similar is the view 
of Venkatrama Sastry, J. in S. A. Gaffer 
v. K. Sayanna (1974-1 APLJ 316). 

16. Reliance was also placed on a 
decision of this Court in K. Parvatham- 
ma v. Excise Commr. (AIR 1970 Andh 
Pra 333), wherein a Full Bench of this 
Court held: 


“The résult of our decision is that 


prior sanction under Section 47 
is’ required only before the sale 
is confirmed under Sec, 138 of the 


Land Revenue Act. By virtue of the 
order of stay passed by this Court, the 
revenue sale in favour of the purcha- 
ser has not yet been confirmed, Bui i 
has to be noted that in view of the 
recent legislation viz., Andhra Pradesh 
(Telangana Area) Tenancy and Agricul- 
tural Lands Act. (Third Amendment 
Act 12 of 1969) which came into force 
on 18-3-1969, S. 47 and the other. con- 
nected provisions of the main Act have 
been. omitted with the result that no 
sanction is at all necessary before con- 
firming the sale in favour of us 
§th respondent.” 

1%. The learned TER, for the peti- 
tioner, while pursuing the matter fur- 
ther, in support of the contention thaf 


* Overruled in AIR 1978 Andh Pra 242. 








ery 


- validated under 


1980 
S. 47 is not a total bar.or a prohibition, 


referred to a Division Bench decision ‘of. 


this Court in M. Pocham v, Agent ‘to 
the State Government, Adilabad (supra) 
and referred to the following paras ‘in 
the said judgment: i 
“19......Why we say that such situa- 
tion does not exist in these cases parti- 
cularly is that S. 47 was deleted in 
1969 and the Regulation relating to the 
prohibition of alienations of 
in the Scheduled Areas by Tribals came 
to be applied to the Telangana Area 
on 1-12-1963 which was long before 
S. 47 was. removed from the statute 
book. Even if it were to be argued 
that the removal of S. 47-would auto- 
matically validate the invalid alienar 
tions and transfers, the insurmountable 


hurdle..in the way of the petitioners 
would arise in the. form of the Regula- 
tion _ which came to be applied to 
their lands ev on 1-12-1963. 

= . è 2 


It is a moot ie whether after the 
Regulation -came into force on 1-12-1963 
and before S. 47 was deleted in 1969 
permission could be obtained for trans- 
fer in -respect of these lands in the 
Scheduled Areas in view of S, 3 of the 
Regulations. However, we do not ex- 
press any view on this point since it is 
not necessary to do so in these cases, 
The admitted fact remairs that no. at- 
tempt has been made. either by the 
petitioners or their alienors for secur- 
ing. the required permission under S. 47 
even after 1-12-1963 and before S. 47 
was deleted. — 


22, ye on 


To our minds, it necessarily follows 
that if the transferee- or alienee did not 
avail himself of this opportunity of 
getting his alienation and possession 
S. 50-B, .he should 
suffer the consequences, since the trans- 
fer and delivery of possession in his 
favour remained invalid and unlawful, 
It is necessary for us, as we have al- 
ready pointed out, to decide whether 
the three petitioners before us could 
apply -for validation under S. 50-B, in 
view of the Regulation which came to 
be applied to their areas on.and from 
1-12-1963. It is common ground that 
no applications have been made by the 


petitioners for validation under Sec- 
tion 50-B. f 
36. The Full Bench decision m K. 


Parvathamma v. Excise Commr. (AIR 
1970 Andh Pra 333) dealt with a case 
of revenue sale. The Full Bench held 
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lands- 
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that even for . revenue sales sanction 
under S. 47 before the amendment. of 
1969 was. required béfore confirmation 
of such sales. We see nothing in this 
decision which is different from what 
we have held. It is noteworthy that in 
the above decision, the further - question 
of the validity of the transfer and 
possession as per the Regulation did 
not arise.” 

and argued that what actually fell for 
their Lordships’ consideration in this 
case was whether -S. 3 of the Andhra 
Pradesh Scheduled Areas Land Trans- 
fer Regulation of 1959, which was ex- 
tended to Telengana area on 1-19-1963 
was a bar to any alienation of agricul- 
tural lands in Scheduled Areas by tri- 
bals in favour of non-tribals and there- 
fore any such contracts of -sale without 
permission under S. 47 were not valid 
and legal and consequently the regular 
sale deeds taken on and from 1-12-1963 
by the petitioners in that case who 
were non-tribals from the tribal ven- 
dors without securing validation of 
alienation under S. 50-B of the Hyde- 
rabad Tenancy Act, could be a valid 
transaction subsequent to the expiry of 
the period on which validation certifi- 
cate under S. 50-B could have been ob- 


tained ie, 18th’ March, 1972. There- 
fore, the learned counsel submitted 
that their Lordships in their decision 


were only concerned with S. 3 of the 
Regulation and any ‘observation or ratio 
laid down therein cannot be extended 
to or relied on for the purpose of deci- 
sion of the case before us. 


18. It was further submitted by the 
learned counsel for the petitioners that 
the decisions in Nathulal v. Phoolchand 
(supra) and Mrs, Chandnee Widyavati 
v. Dr. C. L, Katial (supra) which are 
binding on .this Court, are not eee 
guishable. 


19. The learned counsel, while again 
dealing with the observations made in 
para 29 of the said judgment, submits 
that the Division Bench was straining 


-the language while extending the ratio 


as laid down by the decisions in Syed 
Jalal v. Targopal (supra) and Lacham- 
ma v. Chinna Venkata Reddy (supra). 
Both the aforesaid decisions made it 
clear that the possession of the trans- 
feree after the deletion of S. 47 is law- 
ful and it was further categorically 
confirmed and laid. down by the Full 
Bench decision in K. Parvathamma v. 
Excise Commr. (supra). But the Divi- 
sion Bench while referring to the said 
Full Bench decision, lest sight of an 
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important observation which goes to the 
root of the matter viz, “S. 47 and the 
connected main provisions are omitted 
with the result that no sanction is at 
all necessary before confirming the sale 
in favour of the 5th respondent.” 


20. What emerges from the above, 
the’learned counsel for the petitioner 
submits, is that the permission under 
S. 47 of the Tenancy Act is not neces- 
sary at a time when the agreement of 
sale is entered into. It is only neces- 
sary at the time of registration of the 
Sale deed...... Secondly, subsequent to 
the deletion of Sec, 47, no permission 
need be obtained for finalisation of sale 
deeds with regard to these agreements 
of sale entered into prior to 18-3-1969. 
All those agreements of sale entered into 
prior to 18-3-1969 will be deemed to be 
valid, legal and authorised ones and 
they do not remain invalid or illegal 
or unauthorised, even after 31-3-1972, 
when the so-called benefit of validation 
contemplated under S. 50-B ended. 


21, The learned Government Pleader 
contended that. the permission contem- 
plated under S. 47 of the Tenancy Act 
with regard to all those alienations 
under agreements of sale prior to 18-3- 
1969 is not only necessary prior to the 
said date, but continues to be so even 
thereafter and all those sales can never 
be treated as authorised, valid or legal, 
if the transactions are not validated by 
obtaining certificate under S. 50-B of 
the Tenancy Act, which benefit was 
extended right up to 31st March 1972. 
The infirmity of the validity shall con- 
tinue thereafter and there is nothing 
that could come to the rescue of the 
petitioners so that the said transaction 
could be treated as valid even for the 
purpose of S. 53-A of the Transfer of 
Property Act because the possession 
. which continued tobe in the hands of 
the alienees under agreements of sale 
will continue to suffer from invalidity 
and therefore S. 53-A will not be avail- 
-able. The learned Government Pleader 
relied on the following two decisions in 
support of his proposition. In Syed Jalal 
v. Targopal (supra) the Division. Bench 
observed as under: 


“But, having regard to the provisions 
of S. 47 read with S. 98, in the view 
we have taken, no right to possession 
capable of being upheld under the spe- 
cial enactment can -be conferred by 
means of a permanent alienation of 
other transfer, unless the prior permis~ 
sion of the Tahsildar is obtained. 

s s « x 


C. V. Narayan Reddy v. K. Raghava Reddy 


‘primarily pertained 


A. T R. 


Though the contract is lawful, as in- 

deed we have held it so, since posses- 
sion without the prior sanction of tha 
Tahsildar cannot be regarded as autho- 
rised under S. 98, the remedy of Sec- 
tion. 53-A will not be available.” 
The next case which the learned Gov- 
ernment Pleader relied on in M 
Pocham v. Agent to’ the State Govt., 
Adilabad (supra). He relied on the fol- 
lowing paras :— 


“17. These > three pronouncements 
of the ‘Division Benches of this Court 
support the view we heve expressed 
above that the possession -given to the 
three petitioners in pursuance of the 
contracts of sale, without obtaining pre- 
vious sanction of the Tahsildar under 
S. 47, was unlawful and S. 53-A` of 
the T. P. Act would not safeguard that 
possession, 


DS AOS Those who did not apply 


-under S. 50-B up to 31st March, 197? 
“would reap the result of having an in~ 


valid transfer and delivery of posses- 
sion on their hands. The Legislature’s 
refusal to extend the time beyond 31st 
March, 1972 does not validate the in- 
valid transfers and delivery of posses- 


sions, 


H PETERE. Since there was possibility in 
that case for securing the permission 
and thus complying with S. 70 (4) of 
the Madhya Bharat Law, S. 53-A was 
presumably held to safeguard the 
possession of the transferee. But, in the 
instant cases, the possibility of secur- 
ing the sanction came to an end on 
3lst of March, 1972. Afterwards there 
was no possibility of validating the sale 
transactions : 


32. What is more, the lands which 
are purported to have been transferred 
in these three cases, are situate in 
Schedule areas, the transfer of which 
by tribals to non-tribals was prohibited 
on and from 1-12-1963 in the Telan- . 
gana region. The circumstances also 
did not exist in the Supreme Court’s 
case. Therefore, while following the 
principle laid down by the Supreme 
Court in Nathulal’s case (AIR 1970 
SC 546) we find nothing in that deci- 
sion which goes contrary to the view 
we have, expressed.”; - 
and submitted .that though the case 
to 5&3 of the 
Regulation, nevertheless their Lordships 
also dealt with Ss. 47 and 50-B vis-a- 
vis the alienation of agricultural lands 
and held that while enacting S. 50-B of 
the Tenancy. Act, the legislature kept 
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in view the provisions of S. 53-A ‘of 
the Transfer of Property Act. There- 
fore, even if delivery of possession ‘in 
pursuance of the contract of sale was 
invalid and unlawful on account of the 
failure to secure the permission under 
S. 47, such possession and transfer 
could: be validated under: Section 50~B. 
Therefore, it necessarily followed that 
if the transferee or alienee did not avail 
himself of that opportunity of getting 
his alienation and possession validated 
under S. 50-B, he should suffer the 
consequences, since the transfer and 
delivery of possession in his favour re- 
mained invalid and unlawful.. The 
learned Government Pleader further 
submitted that the Bench decision very 
rightly distinguished the judgment re- 
ported in Nathulal wv. Phoolchand 
(supra). . i 


22. The question, therefore, on the 


conspectus of material . and events 
enumerated above, that arises for 
determination in the main is, whether, 


in Telangana Area, the contracts of sale 
followed by possession given to the 
alienee or transferee are valid and law- 
ful in view of Ss. 47 and 50-B of the 
Andhra Pradesh (Telengana Area) Ten- 
ancy and Agricultural Lands Act, 1950, 
without obtaining any permission under 
S. 47 or without any certificate of vali- 
dation under S.‘50-B of the said Act 
and thereby enables the alienee or 
transferee to avail the provisions of 
S. 53-A of the Transfer of Property Act 
and is thus liable for inclusion in the 
land held by the -alienee or transferee 
for the purpose of declaration under 
the Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act, 
1973. Indubitably under S. 47 of the 
Tenancy Act, mo permanent alienation 
and no other transfer of agricultural 
land shall be valid unless it has been 
made with the previous permission of 
the Tahsildar. This position continued 
up to 1969. Despite the existence of 
this provision on the statute book 
thousands of cases of alienations under 
agreements of sale were brought about 
and the Legislature having noticed this 
fact, amended the 
serting S. 50-B, making a provision for 
validation , of certain alienations and 
other transfers of agricultural lands. 
Thereafter by Act 12 of 1969, this S. 47 
along with other sections, was deleted 
while retaining this enabling S. 50-B, 
the benefit of which was extended 
eventually up to 31-3-1972. Though 
time and again extension of the benefit 
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Act in 1964 by in- 
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of S. 50-B was made and the final one 
being up to 31-3-1972 yet thousands of 
cases remained without availing the 
procedure of validation under S. 50-B. 
However, subsequent to 1969 no per- 
mission for alienation of agricultural 
lands was required and the alienees 
and transferees have been enjoying by 
being in possession of these lands ever 
since. 


23. In the cases before us, the peti- 
tioners though owners of the lands, 
have entered into agreements of sale 
and in pursuance thereof have given 
the possession of the said lands since 
about 1960 and the alienees and trans- 
ferees are enjoying the possession of 
the said lands ever since. Admittedly, 


‘no permission was obtained under S. 47 


of the Tenancy Act, which was in force 
at the time of agreement of sale, nor 
any validation certificate,.as contemplat- 
ed under S. 50-B was ever obtained. 
The Supreme “Court in Nathulal v. 
Phoolchand (supra) in an analogous 
circumstance arising under the provi- 
sions of the Madhya Bharat Land Reve- 
nue and Tenancy Act, held that any 
agreement of sale entered into even 
without making a condition therein 
contrary to S. 70 (4) of the said Act, 
which enacted that- prior permission be- 
fore effecting the registration of the 
sale deed was necessary, held that the 
said permission is , implied and the 
agreement entered into is not vitiated. 
The permission could still be obtained 
before finally registering the sale deed 
and the parties could avail the benefit 
of S. 53-A of the Transfer of Property 
Act. Same is the view expressed by 
the Supreme Court in Mrs. Chandnee 
Widyavati v. Dr. C. L. Katial (supra). 
But, however, in the cases before us 
the fact remains that S. 47 stands 
deleted and validation period under 
S. 50-B stands: expired. What then the 
effect would be? On good many occa- 
sions it fell for the determination of 
this Court, as to what is the position 
subsequent to the deletion of S. 47 of 
the Tenancy Act vis-a-vis the transac- 
tion of alienations made under agree- 
ments of sale prior to 18-3-1969 on 
which date S. 47 stood deleted. A Divi- 
sion Bench of this Court in Syed Jalal 


.v. Targopal (supra), held that the pro- 


visions of the Tenancy Act do not spe- 
cifically or otherwise make contracts of 
sale invalid. Again in Lachamma | v. 
Chinna Venkata Reddy (supra) wherein 
the Division Bench of this Court held 
that since S. 47 stands deleted, the 
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right of defence would be made avail- 
.able to the defendant even in a pending 
case. A plea of part-performance ip 
defence can be raised when that plea 
becomes available. This view is further 
reinforced by the Full Bench of this 
Court in K. Parvathamma v. Excise 
Commr. (supra) wherein their Lord- 
ships expressed in unequivocal terms 
that since S. 47 stood deleted no per- 
mission was required before finalisation 
of the sale, even though the agreement 
of sale was entered into at a time 
when S. 47 was alive. - 


24. It is, therefore, manifest from 
he above and we have no hesitation in 
holding, particularly so in view of the 
ratio of the Full Bench decision, that 
subsequent to the deletion of S. 47, it 
-lis needless to establish, for the pur- 
pose of availing S. 53-A of the Trans- 
fer of Property Act, that the contracts 
of sale entered into during the period 

hen §. 47 was in vogue were with 
permission. Since it stood deleted, it is 
no more imperative to show that any 
such permission was obtained, nor the 
-labsence would invalidate either the 
ansaction or the possession of the 
land in the hands of ‘the alienee or 
transferee. . 


25. In so far as the judgment i. 
M. Pocham v. Agent to the State Govt., 
Adilabad (supra), to which reference 
has been made by, both the counsel, we 
have no hesitation in holding that the 
conclusions and the observations ` must 
necessarily be circumscribed and confin- 
ed to the points arising in that case. 
In fact, the 
was thus: 


“Therefore, the crucial question that 
falls for decision in the writ petitions 
is whether the petitioners who had ob- 
tained contracts of sale accompanied 
by delivery of possession without ob- 
taining the sanction under S. 47 of the 
Hyderabad Tenaficy Act and without 

. later securing a validation certificate 
under S. 50-B can claim the protection 
of S. 53-A of the Transfer of Property 
Act after the Regulation came to . be 















applied to the areas-in which the lands. - 


which they purported to have purchas- 
ed, are situate.” i 
` Doubtless the matter ‘pertains to the 
Andhra Pradesh Scheduled Areas 
Land Transfer Regulation and in parti- 
cular S. 3 of the said’ Regulation and 
also. no doubt, ‘the interaction of Ss: 47 
and’ 50-B of the Tenancy Act, with S: 3 
of the . Regulation. A reference to 
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question that was framed - 
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parà 19 of the said judgment clearly 
confirms our conclusions. 


“However, we do not. express any 
view .on this point since it is not 
necessary to do so in these cases. _ The 
admitted fact remains that no attempt 
has been made either by the petitioners 
or their alienors for securing the re- 


quired permission under S. 47 even 
after 1-12-1963 and before S. 47 was 
deleted.” f 


26. It is quite conspicuous . from the 
aforesaid observations that the consi- 
deration is clearly confined to S. 3 of 
the Regulation, which is singular in its 
content and therefore any observations 
made vis-a-vis the said Regulation can- 
not be imported to explain the position 
with reference to the general provisions 
of the Tenancy Act. Even while refer- 
ring to the Full Bench decision in K. 
Parvathamma v. Excise Commr. (supra) 
in para 36 of the judgment, it observ- 
ed “The Full Bench held that even 
for revenue sales sanction under S. 47 
before the amendment of 1959 was re- 
quired before the confirmation of such 
sales. “We see nothing in this 
decision which is different from 
what we had held. It is noteworthy 
that in the above decision, the further 
question of the validity of the transfer 
and possession as per the Regulation. 
did not arise.” We are in agreement 
with the aforesaid observation. It did’ 
not really fall before the Full Bench 
whether the transfer and possession as 
per the Regulation was valid. But it 
certainly fell before the Full Bench, to 
which reference has been made _ above, | 
wherein they unequivocally held, while 
pointedly dealing with the question | 
which is similar to the one before us 
as under :— 


“But it has to be noted that in view | 
of the recent. legislation viz, Andhra 
Pradesh (Telengana Area) Tenancy and 
Agricultural Lands Act (Third Amend- 
ment) (Act 12 of 1969) which came into 
force on 18-3-1969, S. 47 and the other. 
connected provisions of the main Act; 
have been omitted with the. result 
that no sanction is at all necessary be-_ 
fore confirming the sale in favour of 
the 5th respondent.” a 

27.' We emphasise this ratio of the: 
Full Bench time and again for the sih- 
ple reason that this was laid. down at: 
a time when S. 50-B of the Tenancy 





-Act was very-much in vogue and the: 


effect of the same; as stated, continued ` 
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right up to .31-3-1972. ' 


. the same the Full Bench categorically 


concluded as above. Therefore we firm- 


ly hold that subsequent to deletion of 
. |S. 47 of the Tenancy Act, no sanction 
is at all necessary for the finslisation 
ven with regard to agreements of sale 
entered into prior to the deletion of 
S. 47, by way of registration of 
deeds or otherwise. A fortiori, the 
possession of the lands given: in pursu- 
ance of agreements of sale is quite valid 
and lawful and, therefore, the parties 
concerned are entitled to avail the pro- 
visions of S. 53-A of the Transfer of 






28. In S. A. 450/70 dated 21-9-1972 
Madhava Reddy, J.. while relying ‘on 
the. said- Full Bench decision, has taken 
similar view. This .receives further sup- 
port from the decision of a. Division 
Bench of this Court in A, S. No.. 438/ 
1969. and A. S. No. 61/70, to which: one 
of us (Kondiah, J. as he then was) was 
a party. While dealing with the ambit 
and scope of S. 53-A of the Transfer of 
Property Act, the Bench held “The use 
of the expression ‘willing to- perform 
his part of the contract’ would make it 
` abundantly clear that the transferee 
would be entitled to the protection of 
S. 53-A if he expresses bis desire and 
willingness to perform his part of the 
contract at the relevant time, The right 
provided under. S. 53-A of the Transfer 
of Property Act to the transferee, 


being statutory, does not get obliterat- . 


ed by the mere omission or failure on 
his part to do a particuler thing, pro- 
’ vided the ` 
section are complied with.” 


29. We may therefore observe that 
the decision laid down in N. Pocham 
v. Agent to the State Govt., Adilabad 
(supra) is confined to the points and 
material raised in that case and. any 
ratio laid down therein is not applicable 
to the case arising. under the Ceiling 
Act. The learned Government: Pleader’s 
contention that. the observation 
in the aforesaid Division Bench decision 
could also be extended - to. the cases 
before us is unténable, firstly because 
it (was) confined to a situation: arising 
out of S.3 of the Anchra Pradesh 
Scheduled Areas Land Transfer Regu- 
lation and the consequential impact of 
Ss. 47 and 50-B on S. 3 of the Regula- 
tion’ alone ‘and . therefore ‘the Divi- 
sion Bench «decision has ro application 
to the case” before -us and. secondly, 
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«C. V. Narayan Reddy v. K: Raghava Reddy « ° : 
Notwithstanding, 


` capacity, 


conditions specified in the 


made. 


‘holding of that person. 
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even if it. is to- be - assumed without 
admitting that the observations . could 
also be extended to and made applic- ` 
able to the case-on hand, we hold that 
the said observations ‘are only -obiter. 
dicta. 


30. The icona point is, whether the 
petitioners, having given the possession 
of the lands to the alienees who con- 
tinue to be in possession and enjoy- 
ment ever since, under agreements of 
šale entered into long before the ad- 
vent of the Ceiling Act, could still be 
held to be ‘holders’ of or ‘holding’ the 
land within the meaning of S. 3 (i) of 
the Ceiling Act? Section 3 (i) defines 
‘holding’ as under:— ` 


- “3 G) ‘holding’ means 
land. held by a person— .. 


. ©) as an owner; (ii) as a limited 
owner, (iii) as a tenant; (iv) whois in 
possession by virtue-of a mortgage by 
conditional sale or through part per- 
formance of a contract for the sale of 
land or: otherwise; 

or in one or more of such‘ capa- 
cities and the expression ‘to hold land’ 
shall be construed accordingly; ‘ 


the PET 


Explanation : Where the same land 
is held by one person. in’ one capacity 
and by another person’ in any other 
such land shall be included 
in the. holding of -both such persons.” 


31. If the bar of ‘permission as was 
required when Section 47 of the Act -. 
was in vogue, is lifted, and- -in such 
an event no further permission or sane- | 
tion is required any more for aliena- 
tion, then, by virtue of Sec. 3 (i) (v), 
the alienee or transferee is in posses- 
sion of the land “through part perform- 
ance of a contract for the sale of the 
land” and therefore the land must 
necessarily be included in the holding 
of the transferee or alienee. In fact, 
the word ‘otherwise’ which has been 
employed in Section 3 (i) (v) must be 
given a comprehensive ‘meaning; and if: 
person is in’ possession -either by vir-. 
tue of a mortgage by conditional sale 
or through part performance of con- 
tract for the sale of land or ‘otherwise’ 
that land must bë included in- -the 
No restrictive 
meaning could be given to. the enact- 
ments of this nature which are .ex- 
propriatory. in character. We have, 
therefore, no hesitation in holding that 
the expression ‘holding’ arid the ex- 
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pression ‘held by a person’ occurring in 
Section 3 (i), must necessarily mean to 
be in actual ` possession. To be held 


otherwise, would be doing violence to 
the language and also intendment, 
‘Land held by a person as an owner’, 
means and must necessarily mean, that 
one has to have not only title but also 
actual possession. „A ` fortiori, if. thé 
_fowner of the land has put the trans- 
feree in possession, of the land in part 
performance of the contract for sale, 
such land can be included only in the 
holding of the transferee and cannot 
simultaneously be computed in the 
holding of the transferor as well; for 
that land is not ‘held’ by him as an 
‘owner’. This view of ours gains sup- 
port from a ‘recent Division Bench 
decision in Authorised Officer: v, K. S, 
Narsayya ((1978) 1 APLJ 98). 


32. In our judgment, therefore, view- 
ed from any angle, it is quite mani- 
fest and unhesitatingly we hold that 
the alienee or transferee, who has been 
in possession under an agreement of 
sale entered into at a time when Sec- 
tion 47 was in force will be entitled to 
sue for specific performance and is not 
deprived of . his right under Section 
53-A to protect his possession, on .pay~ 
ment of balance of consideration, with- 
out the necessity of obtaining any per- 
mission since Section 47 stood deleted, 
either on and from 24-1-1971 or even 
any time posterior -to the deletion’ of 
Section - 47, retention of Section 50-B 
notwithstanding. The contentions of the 
learned Government Pleader that the 
alienation or transfer of the land and 
consequential possession thereof in fav- 
our of alienee or transferee under agree- 
ment of sale entered into during the 
subsistence of Section 47; is ‘not legal 
and valid either because of want of 
permission under Section 47 or because 
of subsequent validation under. Section 
50-B and, therefore, the alienee or 
transferee is not entitled to invoke: Sec- 
-|tion 53-A. of: the Transfer of Property: 
Act and to ste for. specific - performance 
and consequently” such land must. be 
included in the holding: of both the 
transferor and transferee, has no sub- 
stance, and’ therefore ` must fail. The ` 
reference is accordingly- answered. 
Advocates fee Rs. 150/- in each. 


“Answered eer A 


oe ge i „$ 


‘P. Pentayya v. S. 


Somaraju A. L-R. 
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ALLADI KUPPUSWAMI AND 
RAMACHANDRA RAJU, JJ. 

Palli Pentayya_ Naidu, Pétitioner Ve 
Sirisetti Somaraju ‘and others, 
dents, 


Writ Appeal No. 138 of 1979, D/- 27-7- 


1979. 


(A) Andhra Pradesh - “Pecoperative So- 
cieties Rules (1964), R. 22 (5) (iv) — Ap- 
plicability — Rule can.be. invoked only 


when -stage of scrutiny of nomination . 
papers has reached. (1978) 2 Andh LT 122, 


Reversed, 


Sub-rule (iv) of Rule 22 applies only to: 


the stage of scrutiny . of nomination 
papers. When that stage is reached, it is 
provided. that the Election Officer shall 
not allow any adjournment of the pro- 


ceedings except when they are interrupt- . 


ed or obstructed by riot or affray or by 


` causes beyond his control. This rule has 


no application to the present case where 
the date of the general body meeting was 
postponed at a much earlier stage. (1979) 
2 Andh LT 122, Reversed. (Para 4) 


(B) Andhra Pradesh | Co-operative So- 
cieties Rules (1964), Rule 22 (2) — Post- 
ponement of date of election —. Election 
Officer has no such power -~ His powers 
are strictly limited te. those sponiially 
conferred under the Act. (Para 5) 


A. Pandurangarao, for Appellant; M. B. 
Rama Sarma (for No. 1) Govt, Pleader for 
F. &A. (for No. 4); for Respondents. 


-ALLADI -KUPPUSWAMI, J.:— . The 
Deputy Registrar, Co-operative Societies, 
Yellamanchili, who is the fourth respon- 
dent in this appeal appointed Sri K. V. 
Ratnakar Rao to conduct the election 
for the :Cheedigummala Primary Agri- 
cultural Co-operative Society. Sri Ratna- 
kar Rao accordingly issued a notice to 
the person-in-charge of the Society fixing 
22-6-1978 as the date of the General Body 
meeting for electing the office bearers. 
On 28-5-1978,:.the fourth respondent 
modified his earlier order and appointed 


Sri G. Suvarnaraju Raju as the Election. 


Officer to. conduct: the.-election of. the 
office bearers of the ‘Society. In that 
order, it was.specifically stated that the 
Election Officer. should continue the elec- 
tion process frorn the stage at which it 


Respon- ‘ 


was left by Sri Ratnakar Rao arid that he | 


should not initiate the election process if 
it was not started in respect’. of- the 


*Against Judgment of Gangadhara -Rao J. 


.. reported in (1979) 2 Andh LT 122. 
LW/BX/G126/79/MRD/RSK 
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Society. Thereafter, Sri Suvarnaraju; 
issued a notice on 25-5-1978 fixing the 
date. of the General: Body’ meeting for 
electing the’ office bearers as’: 27-6-1978. 
The first respondent herein who is the 
member of the Society. fled Writ Peti- 
tion No. 2439*of.1978 questioning the ac- 
tion of Sri Suvarnaraju in. postponing the 
date of election from 22-6-1978 to 27-6- 
1978. He also applied for stay of the elec- 
tion.. But, this Court by its order dated 
16-6-1978 rejected the application, but 
directéd ‘that the result of the election 
would be subject’ to. the result of the 
Writ Petition. 

2. Our learned : brother, Gangadhara 
Rao J. held that the notice given by the 
Election Officer postponing the date of 
election from 22-6-1978 to 27-6-1978 was 
illegal. He therefore quashed the notice 
given by the -Election ‘Officer’ as well as 
the elections held on 27-6-1978 pursuant 
-to that notice and directed, the Election 
‘Officer to give. an -electicn -programme 
‘afresh and hold the election according-to 
rules. Meanwhile, in view of.the dismis- 
‘sal of the stay ‘petition, the, election was 
held on 27-6-1978, and the appellant 
herein was one of the persons. who was 
elected as an office bearer. As, by reason- 
of the order of this Court in the stay 
petition, his election was subject to the 
result of the Writ Petition, and as the 
writ petition was allowed, his election 
was invalid. The appellant though not a 
party to the Writ petition became 
aggrieved and preferred this appeal after 
obtaining the leave of this Court. > 

3. In holding that the notice postpon- 
ing the date of election was illegal, Jus- 


P: Pentayya v, 


' tice Gangadhara Rao referred to Rule:22, 


‘sub-rule (4); clause (iv) which provides 
that the Election ‘Officer shall not allow 
any adjournment of the proceedings ex- 
cept when proceedings are interrupted or 
obstructed by riot or affray or by causes 
beyond ‘his control.. He held that in this 
case the proceedings were not interrupt- 
ed or obstructed by riot or affray or by 
any cause beyond the control of the 
Election Officer. Hence, the Election Offi- 
cer had no jurisdiction to adjourn the 
proceedings. 

. Sri Pandurangarao, the learned 
counsel for the appellant submits that 
Rule 22 (5) (iv) has no application to the 
facts of the case. Rule 22 d2als with pro- 
cedure regarding conduct cf elections to 
Committees of Societies. Rule 22 (2) deals 
with election programme and directs’ the 
Election Officer to fix the place, time and 
date of the general meeting at which the. 
election shall be held and’ communicate 
it to the committee, the persón or. per- 
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sons appointed under. sub-section (7) of 
Section 32, the special - officer or . the 
managing committee. appointed under 
Sub-section (1) of Section 34, or a liquida- 
tor appointed under sub-section (1) of 
Section 65, as the case may be, who shall 
forthwith. supply such information and 
make available such records and funds as. 
requisitioned’ by the.-election . officer, A 
copy of the decision referred to in cl. (a) 
of sub-rule (2) to. hold the meeting-at a 
particular time ‘and place. has’ to be sent 
to the Registrar in '; certain cases and to 


S. Somaraju. 


_the Regional Joint Registrar in cases of 


other societies. Thereafter, the Election 
Officer has to send intimation of the time, 
date and place of the general meeting to 
each of ‘the: member societies and call on 
it to send the name of its delegate. The 
election shall be held at a general meet- 
ing of the Society. convened for the pur- 
pose of which not less than fifteen clear 
days’ notice shall be given.to the mem- 
bers. Rule 22 (4) deals with nomination 
of candidates and Rule, 22 (5) deals with 
scrutiny of nomination papers. It .is in 
this rule sub-clause .{iv) occurs: which 


. provides that the Election Officer shall 


not allow any adjournment of the pro- 
ceedings except when proceedings are 
interrupted or. obstructed by riot or af- 
fray or by causes beyond. his control. 


It is therefore. clear from this, provi- 
sion that this sub-rule. applies only to the 
stage of scrutiny of. nomination papers. 
When that stage is reached, it is provid- 
ed that the Election Officer shall not allow 
any adjournment of the proceedings ex- 


- cept when they are interrupted or __ob- 


structed by riot or affray or by causes 
beyond his control. We do not ' consider 
that this rule has any application to’ the 
present case where the date of the gene- 
ral body meeting was’ postponed at a 
much earlier stage. To this extent, ‘the 
contention of the learned counsel for: the 
appellant appears to be justified. 


5. But the appellant, in our view, has 
to fail on another. ground. There is no 
provision. under the rules which relates 
to conduct of elections enabling the Elec- 
tion Officer to postpone the date of the 
General Body Meeting. .As has been 
pointed out earlier, under. Rule 22 (2), 
the Election Officer has to fix the time, 
place and date of the. general meeting. 
This is referred. to as a “decision” in 
Rule 22 (2) (b)..Our attention has not 
been drawn to any provision which en- 
ables the Election Officer to postpone the 
date fixed for the General Body Meeting 
after it has-been once fixed under R. 22 
(2) (a). It was argued that there is no 
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- from postponing the date of the General 
Body Meeting, This, in our view, is. not 
a correct approach. The powers of the 
Election Officer are strictly limited by 
the ‘statute, namely, the Co-operative 
Societies Act and the Rules made there- 
under. There is no general right: apart 
from the statute and the rules, in the 
Election Officer in the matter of conduct 
of elections to Co-operative societies. 
We, therefore agree with our learned 
brother Justice Gangadhara. Rao, though 
on a different ground, that the Election 
Officer had no jurisdiction te postpone 
the date of election. Even assuming as 
stated in the counter-affidavit that seve- 
ral formalities had to be complied with 
and ‘the election could not be held on the 
date originally fixed, the only course for 
the Election Officer was to have started 
proceedings afresh and fix the time and 
place of the meeting under ‘Rule 22 (2) 
(a). 

6. In the result, the appeal is dismiss- 
ed, but, in the ` circumstances, without 
costs. Advocate’s fee Rs. 100/-. 

i Appeal dismissed. 
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RAGHUVIR, J. 

Smt. G. Rajalakshmi and others, Peti- 
tioners v. Appellate Authority (Chief 
Judge, City Civil Court, Hyderabad) and 
others, Respondents. 

Writ Petn. No. 3244 of 1978, D/- 2-3- 
1979. 

(A) - Constitution of India, Art. 226 — 
Trial and appellate Tribunals under 4 
Special Act — Trial Tribunal not con- 


sidering objections filed — Consideration 


of by the Appellate Court heid did not 
cure the defect —. Matter ought to be 
remitted to the Trial Tribunal — Ana- 
logy of civil courts not apposite. (Public 
Premises (Eviction of Unauthorised Ge- 
cupants) Act (1971), S. 5). 

Since in a proceeding arising under the 
provisions of the Public Premises (Evic- 
tion of Unauthorised Occupants) Act the 
Trial Tribunal viz., the Estate Officer was 
bound to consider the objections filed by 
the occupant to the proposed eviction 
from the premises before making an 
order, the defect due to non-considera- 
tion by him of: the objections filed could 
not be cured by the Appellate Tribunal 


considering them and making an order. 


The proper procedure for the Appellate 
Tribunal would be to remit. the case to 
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- G. Rajalakshmi v. Appellate Authority. .- - 
- rule which: prohibits the Election Officer- 


justice ‘principle. 1964 AC 40 Foll. 


CAER 


the Trial Tribunal for a fresh . disposal 
after: considering- the objections. “The . 
analogy of Civil Courts having regard te 
the constitution, their power and the. 
Code that regulates their procedure the 
analogy is not apposite.” (1970) 2 AH 
ER 713 Foll (Paras 10, 12 & 13) 
(B) Constitution of Jndia, Art. 226 — 
‘Audi alteram partem’ is part of natural 


(Para 10) 
Cases Referred : Chronological Paras 
(1970) 2 All ER 713: (1970) 3 WLR 434, 

Leary v. National Union of Vehicle 


Builders 10 
(1969) SCR 678, King v.. University of 
Sakatchewan 19 
1969 NZER 256, Denton v. Auckland City 
10 

(1965) 53 DLR ond 193 : 10 
1964 AC 40: (1973) 2 All ER 66, Ridge v. 
Baldwin 10 
(1964) 46 DLR 2nd 210, Posluns v. Toronto 
Stock Exchange and Gardiner 10 
ATR 1957 Pat 21 10 
AIR 1956-Pat 212 10 
N. V. B. Sankara Rad, for Petitioners; 
Upendhralal Waghray, Addl. - Central 


Govt. Standing Counsel, for Respondents. 
ORDER :—In this writ petition a ques- 

tion of general and of unusual impor- 

tance is raised. The question may formu- 

lated as under. . 

. “Can a deficiency of a natural justice- 

before a trial tribunal be cured by suffi- 


` ciency of natural justice before an se 


pellate tribunal” ? 
The facts relating to that issue. are as 
under — 

2. The premises known “T. R. Stall” : 
in the civil aerodrome at Begumpet is 
owned by Aviation department of the 
Central Government. T. R. Stall was leas- 
ed out to M/s.. Jyoti. Book Stall on a rent 
of Rs. 1,107/- per mensem. The lease ex-. 


-pired on September 30, 1977. The tenant 


did not vacate the premises. The Estates 
Officer, the second respondent served on 
the tenant a notice on November -30. 1977 
under . Section 4 of the Public Premi- 


ses (Eviction of Unauthorised Occupants) 


Act 40 of 1971 and in that it was recited 
the tenant after the expiry of the lease 
continued to remain in the premises as 
unauthorised occupant and. was asked to 
show cause why he should not be evict- 
ed under Act 40 of 1977. G. Lakshmipaihi, | 
the proprietor of Jyothi Book Stall sub- 
mitted objections in his representation on 
December 11, 1977.. The Estates Officer by 
the order dated December 15, 1977 direct- 
the. Jyothi Book Stall to vacate the pre- 
mises within thirty days. from the date of . 


my 


1990... > 


service of the order for it was mentioned: 


that the occupant was called upon -0 
show cause and “there was no response” 
from the occupant. The order-of evictim 
was assailed in appeal in C. M. A. No. 2 
of 1978 before the appellate authority. 
On April 14, 1978 G. Lakshmipathi died. 
The widow, the son and the two daugk- 
ters of the deceased were brought on re- 
cord as legal representatives (the four of 
them are the writ petitioners). In. tke 
course of the appeal per order in I. A. 
No. 235 of 1978 additional evidence wes 


- adduced. P. W. 1, the son of Lakshm:-- 
' pathi was examined. Exs. Al and A2 were 


marked as additional evidence in appeal. 
Ex. Al was the explanation or represer- 
tation submitted on December 11, 1977 to 
the show cause notice dated November 
30, 1977. Ex. A2 is the postal acknowledg— 


. ment showing. the Estates Officer had re- 


- rity, 


ceived the explanation of the tenant. The 
appellate authority in C. M. A. No. 2 cf 
1978, on the basis of evidence recorded, 


- held the show cause notice issued to the 


occupant, an explanation (A-1) was sut- 
mitted to the Estates, Officer and observ- 
ed: — 


“The remark made by the first respor- 
dent (the Estates Officer) is undoubtedly 
erroneous. It therefore follows that the 
requirements of considering the explana- 
tion submitted by the first appellant and 
affording him a reasonable opportunity 
of being heard as contemplated under 
Section 5 of the Act before the impugned 
order was passed were not: complied wita 


. by the first respondent.” 


3. Having so held the appellate autho- 
on the merits of. objections, held 
there was nothing which the Estates Offi- 
cer would have “considered” and affirm- 
ed the order dated July 6, 1978 (the im- 
pugned order) ...... the order of eviction 
passed by the Estates Officer. 


4. The writ petitioners s2ek to assail 
the order (in C. M. A. No. 2 of 1978 on 
July 6, 1978) and aver that the lease was 
renewed by the aerodrome officer, the 
third respondent, who had issued Bill Ne. 
9046 dated October 24, 1977 for October. 
1977 for the sums of Rs. 1,107/- being the 
rent and Rs. 55-35 towards conservancy 
charges and two other bills issued or 
October 24, 1977 for Rs. 50/- and Rupees 
3.75 for the month of October, 1977; the 
former was for electricity charges and the 
latter for water charges. The spouse of 
the deceased averred that the bills 
were paid and receipts were. obtained. 
The lease was renewed. The tenancy. 
it is averred, is subsisting. The occupant 
was a tenant in the premises and not un- 


= G:Rajalakshmi v. Appellate Authority. 


=. A.P. 101 


authorised occupant. The -representation . 
on Decem. 11, 1977 (A-1) was received by 
the Executive Officer and notwithstand- 
ing the acknowledgment Ex. A-2, in the 
order passed: by the second respondent - 
under section five of the said Act, a false 
recital is made that no representation was 
received. The order. of the appellate 
authority is attacked as an impro- 
per order and the petitioners 
seek to quash the impugned order of 
July 6, 1978 in C. M. A. No. 2-of 1978. 

5. Sri P. C. Varghese the Aerodrome 
officer submitted a counter on behalf of 
the respondents and averred that a 
“licence was granted to late Lakshmi- 
pathi to install a Book Stall in the space 
provided at the air-port. The lease period 
expired. The “tenant” was directed to 
vacate the premises by the order of the 
Estates Officer. That order was affirmed in 
appeal. The order was executed on July 
11, 1978 and ‘goods’-of Lakshmipathi were 
removed from the premises and delivered 
to the petitioners on September 8, 1978. 
Late Lakshmipathi, it is averred, had sub- 
mitted a tender along with others when 
tenders were called for “fresh contract” 
and the tender of Lakshmipathi was not 
the highest and for that reason he was 


not “awarded- the contract” for 
the ensuing year.. In this re- - 
gard the facts in regard to a suit O. S. 
No. 749 of 1977 on the file of First 


Additional Judge, City Civil Court, 
Hyderabad-are averred and in that the 
“tenant” sought for arbitration of a dis- 
pute relating to the order of eviction pass- 
ed by the Estates Officer. However, a 
new ‘contractor’, it is averred, was induct- 
ed in the premises by the respondents 
and is carrying on business. The conclu- 
sions reached by the appellate authority 
in the impugned order on merits are 
averred proper and do not suffer from 
any vice whatever. 


6. The question debated in the circum- 
stances of the case is :— Can a defici- 
ency of natural justice before a trial 
tribunal be cured by sufficieny of natural 
justice before an appellate tribunal? In 
considering the issue, the powers of the 
appellate authority, to pass the impugned 
order are not questioned. 


7. When the appellate tribunal had 
come to the conclusion that before the 
original authority there was no con- 


. sideration of the representation, is it open 


for the appellate authority to consider 
the question on merits is the broad ques- 
tion that is mooted. Such a procedure is 
opted generally by civil Courts of ap- 
peal, admits of no doubt. Very. often the | 
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civil Courts do- consider the merits of 
issue which were not considered by the 
trial Court or in appeal. for the proceed- 
ings are regulated by. the Code of Civil 
Procedure.. When a written statement is 
filed in a'suit or in a proceeding where 
the Civil P. C. governs:the proceeding, 
hardly a question arises where factum of 
submission of an answer or written state- 
ment is disputed. The issue in the instant 
‘ease is ` stressed in view of the fact that 
under Act 40 of 1971 the proceedings be- 
fore the Estates Officer or in appeal are 
not regulated except what is contained 
in Act 40 of 1971. 


8. The words. “unauthorised occupa- 
tion” are defined under Section 2 cl.. (g) 
of the Act. Section 3.speaks of the ap- 
pointment of Estates Officers. Section 4 
speaks of notice by the Estates Officer to 
unauthorised occupant calling upon such 
person to show cause-why an order of 
eviction be not made against the occupant. 
Clause 2 of Section 4 requires that the 
notice should contain the grounds on 
which the order of eviction is proposed 
to be made; clause three deals with the 
formalities that have to be complied with 
for service of notice. If any representa- 
tion is received to the notice issued under 
Section 4, the Estates Officer shall con- 
sider and pass appropriate orders under 
Section 5 of the Act. The power of an 
Estates Officer to pass an. order requiring 
a person in unauthorised occupation to 
pay rent or damages is specified in Sec- 
tion 7 and further powers of the Estates 
Officer: are enumerated in Section 8 
like summoning, enforcing attendance of 
witnesses and as tọ production of docu- 
ments etc. Section 9 deals with ap- 
peals against an order of the Estates Offi- 
cer passed under Section 5 or Section 7 
in regard to public premises. Clause 4 of 
Section 9 reads :— 


“Every appeal under this section shall 
be disposed of by the appellate officer as 
expeditiously as possible;”’- 


and the appellate order is final and civil 
court’s jurisdiction in this regard is oust- 
ed. , 


9. The question at issue is; Can the 
tribunal in appeal consider the merits of 
the lis as the original authority and re- 
cord findings or is it: improper (if not 
illegal) to do so. It-is suggested that in 
such circumstances on behalf of the Writ 
Petitioners the appellate authority should 
record its’ conclusion first as to the fact 
whether the trial Tribunal had violated, 
the rule of audi alteram partem and once 
the ` conclusion is reached that the trial 
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Tribunal had not given due weight to the 
representation. the learned counsel for 
the petitioners argued the course open 
for ‘orderly. procedure’ is to remit the lis 
to the original authority for proper con- 
sideration on merits. Such a course was 
not. adopted by the appellate authority is 
the gravamen of the attack made by the 
writ petitioners, -. oo. a ' 


' 19. The question thus posed has to be 
considered on first principles. There is 
very little authority in the. decisions of 
this. Court or in the Supreme Court 
touching this aspect of the question. It 
may be recalled that in Ridge v. Baldwin 
(1) 1964 AC 40, the House of Lords had 
considered the scope of “notice” forming 


‘part of the principle of audi alteram par- 


tem. Lord Reid in his speech had stressed 
the principle of audi alteram partem is 
part and parcel of natural justice. That is 
not disputed. A similar question as in the 
instant case arose directly in “Leary ` v. 


National Union of Vehicle Buil- 
ders (2), (1970) 2 AN ER 713 
at p °720.° Leary the plaintiff in 


the suit was a member ‘and organiser of 
National Union of Vehicle Builders. The 
‘Union’ in the rules, Rule 26 (2) had re- 
served authority to .expel any member 
who had defaulted payment -of contribu- 
tion for six months. The Branch Com- 
mittee of the Union by ‘order’on January 
16, -1969 expelled Leary without hearing 
him for. not paying the contributions for 
27 weeks. The plaintiff (Leary) in’ vain 
attacked the order.in appeal. before the 
Appeals Council and urged £5 were paid 
by him. Before the Appeals Council 
Leary was heard and afforded all op- 
portunities. Further in the appeal com- 
mittee two council] members were not 


served notice of the meeting and one Mr. 


Wattas, who was not a member, formed 
as member of.the council. The order of 
the appeal council was challenged in a 
suit. Megarry J., posed the question on 
the above facts:— “If a man has never 
had a fair trial by the -appropriate trial 
body, is it open to appellate body to dis- 
card its appellate functions and itself 
give the man the fair trial that he has 
never had” and captioned the circum- 
stance as “unjust trial and a fair appeal” 
and answered the question as a general 
rule “I hold that a failure of natural 
justice in the trial body cannot be cured 
by sufficiency of natural justice in an ap-|' 
pellate body”. The learned Judge held 
bodies differ much in their views and ap- 
proach and referred to the rules of the 
Union as having ‘confined’ in the Branch 
Committee for expulsion not in the fair- 
ness of appeal: I respectfully agree with 
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the reasoning propounded in. the decision. 
Adoption of such a course in my view 
curbs the tendency ‘in “trial tribunals” ‘to 
give a short shrift- to proceedings. The 
explanation Ex. A-1 in the instant. case 
was received by the Estates Officer yet! it 
was said by. that authority that. no ex- 
planation was received. It is with refer- 
ence to such.devices Rt. Hon. Lord He- 
wart of Bury in his book ‘New despotism” 
at .page 49 observed. some such decisions 
are rendered in "hole and corner” fashion. 
Decisions of administrative tribunals are 
generally criticised even those in whose 
favour the decision is made, ‘it is said as 
“mere piece of luck”. How can it be said 
such decisions rendered as in these pro- 
ceedings are rendered under rule of law: 
In my view the proper course for the ap- 
pellate tribunal is to remit the subject to 
the trial tribunal and by doing so. the 
principle of audi alteram partem and in 
turn the larger principle of natural justice 
stands vindicated and strengthened. I am 
aware that it is possible to take another 
view and such a view appears to-have 
been taken in two of the commonwealth 
dominions, in ‘three Canadian cases viz.;’ 
Posluns v. Toronto Stock. Exchange: and: 
Gardiner (3) (1964) 46 DLR (2d) 210, and 
in appeal of the same case in (4) CA (1965) 
53 DLR (2d) 193, in King v. University of’ 
Sakatcheyan, (5) ‘(1969) SCR 678 and one in 
a decision in New Zealand case in Denton 
v. Auckland City, (6) (1969) NZLR 256, but 
I had not the advantage of reading these 
decisions. I have “understood the question 
as: one not governed by any authority of 
this Court or that of the Supreme Court 
of India. The field in that sense is un- 
- trodden. In view of the paucity of autho- 
rity whether to adopt the view taken by 
the Courts in England as propounded by 
Megarry J. in (2) (above) or to have re~ 
course ‘to the adoption of procedure fol- 
lowed in Canadian- and New Zealand 
cases! A number of cases were cited dur- 
ing the “debate, There is’ “very ` little“ 
guidance on this aspect. There are obser- 
vations, however, made by Ramaswami ‘ge! 
(as he then was) in, Sheopujan v: State‘ of", 
Bihar, (7) AIR “1956 Pat 212, wherein the 
principle of audi alteram partem’ has been: 
accepted to, mean “that ‘the party affected” 
must_be given sufficient opportunity ‘at 
any:stage’. The concept of natural _ljus- 
tice, true it is, cannot be ‘imprisoned ` ina 
_strait-jacket or. in a ‘fixed formula. -Whe- 
ther -a fair opportunity has been given to: 
a party ‘adversely ‘affected or not, no 
general test can be formulated to apply ` 
in all ‘circumstances. 
(the same. learned Judge). in- Hardutt 
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Mutt Jute Mills. v.:Sfate of Bihar (8) AIR 
1957 Pat 21, reiterated what is stated in 
the case (7) (above) and speaking again 
of peneral, requirement” observed— 


“There is no such general requirement 
in the principles of ‘audi alteram, partem’. 
On the contrary, the principle is satisfied 
if the party adversely’ affected ‘is given 
sufficient opportunity to know the case 
he has to meet and to answer that case 
at some stage and not at all the stages of 


~ the administrative proceeding.” 


th. Barring the two decisions, ‘there is 
no direct authority in the large number 
of cases cited by the yearned counsel for 
the ‘parties. . 


(12; “The - proceedings arose E Act 


40 of 1971.. The Estates, Officer under the| 


Act has to consider the objections and| 
pass orders and not by the appellate tri- 
bunal. The- analogy of Civil Courts hav- 
ing regard to the constitution, their power 
and the Code that regulates their proce-! 
gurs the analogy is 3 not apposite, 


13. To sum up: the Estates Officer who 
had issued the notice under Section ‘4, did 
not consider. the representation. made by 
the. tenant. The appellate ‘authority on 
this.-question came to the conclusion ‘that 
such-a representation in ' Ex. A-1 was 
made ‘but was not- considered. In such cir- 
cumstances’ following the view taken by 
Megarry J. in Leary’s case (2) (above) in 
United Kingdom I think it is not open for 
the appellate authority to consider’ the 
question in the ‘ appeal on merits: of the: 
disputes. There are two views possible in: 
this-regard and in my view it would 
strengthen the principle of natural justice 
in. adopting the course decided in Leary’s 
case (2) (supra).. Therefore the order. of 
the appellate authority in C. M. A, No. 2 
of.:1978: dated. July 6,-1978 and:the order 
of the Estates Officer, Civil Aviation De- 
partment,. Madras Region (the second re- 
. Spondent) dated December 15, 1977 in. 
NOM/4: (2) ESJ are hereby quashed:; The 
subject. matter is remitted to. the Estates 
Officer-to: consider. -the representation in 
Ex. A-i-made by the tenant on December 
11, 1977 and to pass order in accordance 
with law. The writ petition is accordingly 


‘allowed. No. order as to cona -Advocate’s 


fee Rs, 150/- 


: Petition allowed. - 
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AIR 1980 ANDHRA PRADESH. 104°. 
FULL BENCH van + 


ALLADI KUPPUSWAMI, 
CHENNAKESAV. REDDY AND. 
P, A. CHOUDHARY, JJ. 

Dr. M. Narasimha Rao, Petitioner v. 
Secretary to the Government Medical 
and Health Department Government of 
A. P. Hyderabad and others, Respon- 
dents. 


Writ Petns. Nos, 6727, 6752, 7019 and 
7088 of 1979 and Oral S.C.L. Ps. in the 
above Writ Petns. D/- 2-12-1979* 


(A) Constitution of India, Art. 14 — 
` Rules for Admission to Post-Graduate 
Courses in Medical Colleges of Andhra 
Pradesh State contained in G. 0O. MS 
624 M & H D/- 26-9-1979, R. 2 (2) — 
Validity of — R, 2 (2) is violative of Arti- 
cle 14 — Reservation for in-service cam- 
didates though based on reasonable clas- 
sification is excessive and arbitrary — 
AIR 1979 Andh Pra‘ 223, Overruled. 


Rule 2 (2) is violative-of Art. 14.o0f the 
Constitution on the ground that reserva-. 
tion for in-service candidates though 
based on reasonable classification, is ex- 
cessive and arbitrary. (Para 26) 


While Art. 14-of the Constitution gua- 


rantees equality before law and equal 
protection of the laws to any person 
within the territory of India, it does not 
forbid reasonable classification. But, in 
order that a classification may be re- 
asonable, it should be founded on intel- 
ligible differentia which distinguishes 
persons or things that are grouped toge- 
ther from others left out of the group 
and that differentia must have a rational 
relation to the object sought to be achi- 
eved. AIR 1958 SC 538, Foll. (Para-13) 


The classification of the candidates for 
admission as in-service candidates who 
are members of the Andhra’ Pradesh 
Medical Services is reasonable in the 
circumstances of the case and bears a 


just relation to the object of the rules.. 


It is well known that in a poor country 
like India, a very large number of per- 
sons in need of medical aid are compel- 
led to seek medical aid in Government 
Hospitals where they can get free me- 
dical aid or medical aid on payment of 
nominal: charges. Doctors who are 
members of the Andhra. Pradesh Medi- 
cal Services and who are 
Government hospitals are therefore in- 


*Decided by Full Bench on order of re- 
ference made by Division Bench on 
8-11-1979. - = =e o= ' ge in 
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strumental in rendering medical aid to a 
great majority of the public. It is there- 
fore essential that they should be enabl- 
ed to become more competent to render 
medical assistance by increasing ` their 
knowledge in a specialised fields. By. 
making reservation in favour ‘of persons 
who are already in medical service, the 
number of competent doctors with speci- 
alised skill in the Govt, hospitals: would 
be increased and ultimately, the public 


. is greatly benefited. The object of the 


rules being to impart medical education 
and produce capable doctors with ade- 
quate knowledge and skill the reserva- 
tion of some seats for Government doc- 
tors who are already having some ex- 
perience and whose increased know- 
ledge. would be put to use for the bene- 
fit of public, is one which has a just rela- 
tion to the object and . purpose of the: 
rules, (Para 21) 

Even if the Government ‘has a right 
to choose the source from which selec-. 
tion had to be made, the classification of 
the course must be on a reasonable ba- 
sis and must be: based on intelligible 
differentia. In this case, the Govern-. 
ment has decided to take in a certain 
number of candidates for admission into 
post-graduate courses from a particular 
source, namely, in-service candidates. 
The. classification of this source is re- 
asonable and has a just relation to the 
object of the rules. (Para 21). 


However, reservation of 50% of seats 
in certain subject and 30% in other sub- 
jects for the in-service candidates is ex- 
cessive and totally out of proportion to 
the small number of eligible in-service 
candidates. It is no doubt true that in 
R. 2 (2), it is also provided that candi- 
dates selected in reserved quota. and in 
open competition shall be counted for 
this purpose. In other words 50% will be 
computed by taking into account the in- 
service candidates who get selected in 
the. reserved quota for. weaker sec- 
tions and who also get selected in 


open competition. Even making some 


allowance for this, still, the total num- 
ber of reserved seats for. weaker section 
as well as in-service candidates will be 
extremely high and the seats available - 
by open competition will be very few. 

. or (Para 22) 
.The normal principle should be that - 
all persons who apply for admission into 
the college should stand an equal’ chance . 
for getting admission on the basis of 
merit. It may be that the State.is entiti- 
ed to make reservation in favour of 
weaker sections and it has done so to 
the extent of 43%. It may ‘be,’ that the. 
State is- entitled to make’ a reasonable. 


4980 


classification of candidates belonging to 
Government service and make reserva- 
tion for them. But in doing so, the ex- 
ceptions made by way of ‘reservations 
‘should not be such as to swallow the 
main rule, namely, to admit the candi- 
dates on the basis of merit. It is there- 
fore not a proper answer <0 say that the 
reservation in each category is less than 
50%. (Para 24) 

The entire question of reservation 
must be considered as a whole and if 
the reservation is so excessive as to 
leave very few seats available for can- 
didates to be selected on the basis of 
merit such reservation would be arbi- 
trary and violative of Art. 14 of the Con- 
stitution. Thus reservation of 50% of the 
seats in some subjects and 30% of the 
seats in other subjects of the in-service 
candidates who form a small fraction 
of the total number of applicants is ar- 
bitrary and excessive 
violates Art. 14. AIR 1979 Andh Pra 223 
Overruled. (Para 24) 

(B) Constitution of India, Art. 15 (4) — 
Rules for Admission of Post-Graduate 
Courses in Medical Colleges of Andhra 
Pradesh contained in G. O. MS 624 M & 
H D/- 26-9-1979, R. 2 (1) — Validity of 
~~ R, 2 (1) which reserves 25% of total 
number ‘of seats available’ to backward 
classes is not ultra vires. 


Language of Article 15 (4) deals not 
with individuals but with special pra- 
vision for advancement of any Socially 
and educationally backward class. It 
may be that individually, a person who 
has passed M.B.B.S., examination can- 
` not be considered socially or educa- 
tionally backward, but nevertheless, of 
person who belongs to the backward 
class passes the M.B.B.S. examination 
he does not cease to be a member of the 
backward class. The criterion for pro- 


tection under Art. 15 (4) is not whether 


a particular person is by himself social- 
ly and educationally backward, but whe- 
ther he belongs to a socially and edu- 
cationally backward class, (Para 28) 


It is true that a person who is 
M.B:B.S. graduate cannot be considered 
socially or educationally backward and 
does not need any protection individual- 
ly. Such a provision would perpetuate 
the existence of backward classes. Any 
safeguard provided and protection af- 
forded would destory every urge to im- 
prove. But it is not for the Court to 
question the wisdom of the framers of 
the Constitution. On .the : language of 
Art. 15 (4), the Court has no option but 


to hold that so-long as a person is a` 


member of a backward class, he is en- 
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titled to the protection afforded by the 
article irrespective of the question whe- 
ther individually he is socially or educa- 
tionally backward or not. Therefore it 
cannot be said that Rule 2 (1) is ultra 
vires. (Para 28) 

(C) Constitution of India Art. 15 (4) 
— Rules for Admission to Post-Graduate 
Courses in Medical Colleges of Andhra 
Pradesh contained in G. O. MS. 624 
M & H D/- 26-9-1979, R. 9 (b) — Vali- 
dity — R. 9 (h) which provides that mi- 
nimum marks required to pass in En- 
trance test is 25% for Scheduled Caste 
and Scheduled Tribe and 30% for all 


otber categories, is valid — It is justified 


under Art. 15 (4). 


In is well known that the Scheduled 
Caste and Scheduled Tribe candidates 
suffer from a severe handicap while, 
competing with others and the Constitu- 
tion itself recognises: that they need 
Special treatment. Such a provision is 
one which is necessary “‘for the advance- 
ment of the Scheduled Castes’ and Sche- 
duled Tribes” and is therefore justified 
under Art. 15 (4). (Para 29) 


(D) Constitution of India, Art. 14 — 
Rules for Admission to Post-Graduate 
Courses. in Medical College of Andhra 
Pradesh contained in G. 0. MS. 624 
M & H D/- 26-9-1979, R. 10 (e) — Va- ` 
lidity of — Not violative of Art. 14.. 


R. 1¢ (e) which gives weightage of 3 
marks to various categories of applicants 
referred to in that sub-rule is not viola- 
tive of Art. 14. (Para 30) 


The provision for adding a small per- 
centage of marks namely, 3, to the can- 
didates belónging to the categories (i) to 
(iii) in R. 10 (e) namely, P.H.C. service 
for 2 years or more; Army service of 6 
months or more; Rotating Internship in 
the District Head-quarters Hospital for 
3 months or more, cannot be regarded 
as unjustifiable and discriminatory. In 
regard to the first category it is intend- 
ed to encourage persons to serve in pub- 
lic health centres. Similarly service 
in the army is sought to be encouraged 
by awarding 3 marks to those who have 


_ served the army for 6 months or more. 


Regarding the third category, it was in- 
tended to encourage medical graduates 
to do a part of their internship in the 
District Headquarters hospital. It is 
well known that Doctors are reluctant to. 
serve in rural areas and are concentrated 
in big cities. The. object of 3 extra 
marks -to those who did a part of their 
internship in the District Head-quarters 
Hospital is hee encourage service in the 
. districts. - {Para .30) 
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(E) Rules for Admission to Post- 
Graduate Courses in Medical College of 
Andhra Pradesh contained in G . O. Ms. 
624 M & H D/- 26-9-1979, R. 5 (b) — 
Validity — Not illegal. i 

It is well known that the State spends 
huge sums of money on each individual 


who is undergoing,- a` Post-Graduate 
course. Further, the number of seats 
available .are few. It was therefore 


rightly left that a person who is already 
admitted for M. D. Course in a particular 
subject should not be permitted. to apply 
for a seat in another subject. If that 
is permitted, it would result not only in 
a large sum of money spent on the can- 
didate being wasted, but in denying the 
seat to another deserving person. It is a 
salutary principle that candidates should 
not be permitted to change horses in 
mid-stream. : (Para 31) 


The mere fact that rule was relaxed 
in the case of diploma holders does not 
entitle the petitioners to claim relaxa- 
tion in their case also. The diploma 
holders form a distinct and separate 
category from post-graduate degree 
holders and relaxation in regard to the 
first category does not entitle the second 
category as of right to’ claim such re- 
Taxation, l KAR (Para 31) 
Cases Referred : Chronological Paras 


AIR 1979 -Andh Pra 223 .2, 15, 21, 23 
AIR 1975 SC 563 19, 21, 25 
AIR 1971 SC 1762 Jo H 20 
AIR 1971 SC 2303 ; - . 19, 21 
AIR 1970 SC 35 o 20, 25 
AIR 1968 SC 1012 4, 19, 20, 21 
AIR 1968 Mys 189 : 20 
AIR 1963 SC 649 ae 25, 28 
AIR 1958 SC 538 pe CAE 13 


Upendralal Waghray (In W. P. No. 
6752 of 1979), M. Jagannadharao (In W. 
P. No. 7019 of 1979), P. Radhakrishna (In 
W.-P. No. 6727’ of 1979) and S. Pravatha- 
rao (In W. P. No. 7088 of 1979), for Peti- 
tioners; Advocate General and Govern- 
ment Pleader for Education and Health, 
on behalf of Respondent Nos. 1 and 2. 


- ALLADI KUPPUSWAMI, J. (for him- 
self and on behalf of Chennakesay 
Reddy, J.):— The main question that 
arises in these writ petitions is whether 
R. 2 (2) of the Rules for admission to 
post-graduate courses in the Medicai Col- 
leges of Andhra Pradesh State contained 
in G.O.Ms. 624 M&H D/- 26th Septem- 
ber 1979 (referred to in this judgment as 
the Rules) whereby 50% of the seats in 
certain subjects and 30% of the seats in 
all other subjects are reserved for the 
in-service candidates: who are appointed 
to the Andhra Pradesh Medical Services 
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violates Article 14 of, the Constitution 
and is therefore illegal and void? 

2. When two of the above writ peti- 
tions came up for hearing before a .Divi-. 
sion Bench of this Court, reliance was 
placed by the State Government on the 
decision of a Division Bench of this. 
Court in K. Ramakrishna. v. Director of 
Medical Service, AIR 1979 Andh Pra 
223 where it was held that a similar rule 
in the earlier year was valid and not 
violative of Article 14 of the Constitu- 
tion. As it was felt that this decision re- 
quired re-consideration, these matters 
have been posted before the Full Bench, 
The Division Bench which directed the 
cases to be posted before a Full Bench 
also observed that as the entire case was 
posted before the Full Bench, it would 
be open to the parties to urge all other 
points in support of their respective con- 
tentions. , 

3.. Under the rules, the State is divid- 
ed into three areas, namely (1) Osmania 
University and Kakatiya University, . (2) 
Andhra University and Nagarjuna Uni- 
versity; and. (3) Sri Venkateswara Uni- 
versity. . Annexure-I to the rules gives 
the number. of seats available both in 
Degree and Diploma courses in each sub- 
ject for each of the three areas. The 
seats are divided into four groups as fol- 
lows :—_ f : 

. Group 1: Non-clinical; Group 2: Me- 
dicine; Group 3: Surgery; Group 4: Ob- 
stetrics and Gynaecology. | i 
Apart from .these. four groups there are 
9 courses of which 7 are State-wide 
courses, Of these, serial Nos. 4 to 9 are 
described .as super-specialities. 

4, Admissions to 85% of the seats are 
reserved in favour of, local candidates as 
provided in the Andhra Pradesh Educa- 
tional Institutions (Regulation of Admis- 
sions) Order 1974. . i 

5. Rule 2 deals with special reserva- 
tions. Under Rule 2 (1) (a) 14%, 4% and 
25% of the total number of seats avail- 
able both in degree and diploma courses 
shall be reserved’ for Scheduled. Castes, 
Scheduled Tribes and Backward classes 
respectively in the subjects specified in 
Rule 1 (a). In all, 43% of the seats are 
reserved for Scheduled Castes, Scheduled- 
Tribes and Backward Classes which are 
for- convenience, -referred to as “weaker 
sections” in this judgment. y 

6. Rule 2 (1) (b) however states that 
no reservation shall be followed in re- 
spect of-State-wide courses and super- 
specialities. Rule 2 (2) is as follows :— 

-50% ofthe seats in the following sub- 
jects and 30% of the seats in all other 
subjects shall be reserved for the in- 
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service candidates who are appointed ‘in 
Andhra Pradesh Medical Services: Candi- 
dates selected in reserved quota and jin 
open competition: shall be -counted for 
this purpose, 

Anatomy; Physiology: ` 

Pathology; Pharmacology; 
Forensic Medicine. `~ 

Social & Preventive Medicine: Commu? 
nity: — ` 
' Medicine and ` Publie Health. 

N.B. (i) ` . 

(ii) Any ere af 5 = “above at 
be counted as one.. - 

Rule 5 deals - with eligibility and is as 
follows : 

5 (a) “Candidates who have ' passed 
M.B.B.S. Examination of one of the Uni- 
versities of the State or any other Uni- 


evn 
Microbiology; 


versity recognised as equivalent thereto. 


and who would be completing their com- 
pulsory rotating internship by the date 


„to be notified by the Chairman of the 


Selection Committee every year before 
the Entrance test, are eligible to apply, 
subject ‘to the fulfilment of the: condir 
tions stipulated in Rule 3- > ~ 

(b) Applicants who are already post- 
graduate degree holders in a subject or 
admitted and: registered for a post- 
graduate degree in a- subject -shall -not 
be considered for selection for post- 
graduate degree in another subject. 


(c) Applicants who .are already post- 
graduate diploma holders in a subject 
shall not be considered fer another post- 
graduate diploma or degree in the sub- 
jects available in another group. 


‘(d) Applicants ‘who are -already. post- 
graduate: diploma holders in a subject 
maybe considered for the P, G. degree 
in subjects available in- the same group. 

(e) Candidates undergoing diploma 
course shall not be eligible for applying 
to degree course in thé. same subject or 
other subjects within th2 group-or in 
other groups, till they ectually appear 
for the examination after completion of 
the course. 

7. Rule 7 provides that ‘pélectinn of 
the candidates for the ‘seats notified in 
Annexure-I shall be by an entrance test. 

8. Rule 8. states that. the ` selection 
committee constituted by the Govern- 
ment of Andhra Pradesh shall conduct 
entrance test. s , 

9. Rule 10. (b)- provides that . the 
selection committee shall, after com- 
pletion of valuation of entrance test 
papers cause ‚a Master Merit list for 
various categories. ..- 

10. Rule 10 (3) provides for weight- 
age of 3 marks to be added to the fol- 
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lowing categories; provided however: that 
not more’ than 3 marks shall be’ added 
to any of the candidates: 
-() P. H. C. service of 2 years or- more; 
(ii) -Army Service of 6 months or more; 
_(iii) Rotating internship in.the District 
Headquarters Hosptial, for 3. months: or 
more; 


’ (iv) Diploma ` holders applying fos 


’ degree course in the same subject; - 


` (v) Research fellows / Demonstrators / 
Tutors with an ‘experience of ‘over 
2 years in’ the same subject; 

Rule 10 (£) provides that the selection 
committee will select the candidates’ as 


. per reservation specified in Rules’ 2 and 


3 for the total seats’ available in „the 
group as detailed in Annexure-I. ` 


11. The-main contention urged-on be- 


` half of the petitioners in these writ pe- 


titions is that the reservation contained 
in Rule 2 (2) reserving 50% of the seats 
in certain subjects and 30% of the seats 
in all other subjects for the in-service 
candidates who are appointed in the. 
Andhra Pradesh Medical Services is vio- 
lative of Article 14 of the Constitution. 


12. The petitioners contend that- the 
classification of in-service candidates is 
improper,,and has no just relation to the 
object of ithe rules, namely, to get the 
best available talent for admission into 
the post-graduate medical courses. In 
any event, it is contended that the reser- 
vation is excessive and out of proportion 
to the number of in-service candidates 
eligible for. admission into the post- 
graduate course. and is thererore arbi- 
trary. 


13. ` Tt is well settled that while Arti- 
cle 14 of the Constitution . guarantees 
equality before law and equal protection 
of the laws to any person within the 
territory of India, it does not forbid rea- 
sonable -classification. But, in order that a 
classification may be reasonable, it should 
be founded on intelligible differentia 
which distinguishes persons or things that 
are grouped together from others left 
out of the group and that differentia 
must have a rational relation to the ob- 
ject sought to be achieved vide for in- 
stance -Dalmia’s case (ATR 1958 SC 538). 


14, The question for consideration be- 
fore us is whether the. classification of 
candidates for admission as in-service 
candidates for the purpose of reservation 
of certain seats is a reasonable classifica- 
tion. 

15. The submission of the State Gov- 
ernment in support of the- reasonableness 
of this. classification which found favour 
with a Division Bench of. this Court in 
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follows :— ; 


-It is the State Government which fin- 
ances the Medical Colleges -as well as the 
Medical Services that are remanded (sic) 
in the State. The main object of the re- 
servation of seats in favour of persons in 
the Andhra Pradesh Medical Services is 
to see that graduate doctors in service 
complete their post-graduation courses 
and thereby be of greater service to the 
people for whose benefit the medical 
service is constituted. This reservation 
will enable the State Government to 


have better qualified doctors and medical: 


personnel to serve the people of the 


State with greater knowledge acquired. 
by undergoing post-graduate courses. The. 
reservation is only in the nature of an. 


amenity provided to the doctors who are 
already in. service for being trained in 
post-graduate course so that the medical 


personnel are equipped with latest tech- . 


niques and post-graduate excellence. 
Thus, the classification of the service 
candidates into a separate category for 
the purposes of reservation is eminently 
reasonable. 


16.-17. On the other hand, the con- 
tention of the petitioners is that the ob- 
ject of the rules is to get the best avail- 
able medical talent admitted into the 
post-graduate courses. In exercise of the 
power conferred under Section 33 of the 
Medical Council Act, the Medical Coun- 
cil 'is empowered to make regulations. 
Accordingly, it made certain recommen- 
dations in regard to the post-graduate 
medical education which are approved 
as Regulations under Section 33 of the 
Act. The most important of these recom- 


mendations which are to be treated as. 


regulations is that students for post- 
graduate training should be selected 
strictly on merit. In order to determine 
the merit his. performance at the 
M.B.B.S. examination, his performance 
during the course of internship and the 
report of the teacher may be considered. 
Alternatively, it is suggested that the 
authorities may conduct competitive en- 
trance examination to determine the 
merit of a candidate for admission to 
post-graduate medical courses. Accord- 
ingly, the rules provide for an entrance 
test being conducted for all persons seek- 
ing admission to the post-graduate 
. courses, and a master merit list being 
prepared on the basis of marks obtained 
in such entrance test. The recommenda- 
tions and regulations of the Medical 
Council do not envisage any distinction 
being drawn between in-service can- 


didates and other- candidates in ..re- 
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gard to admission. AN of 
have to be considered only on the basis 
of merit. Apart from this, there is no 
rational basis for reserving. seats for in- 


service candidates. The whole object of. 


getting the best talent admitted for the 


post-graduate courses will be defeated if . 


a substantial number of seats are reserv- 
ed for in-service candidates. Such re- 
servation will stand in the way of candi- 
dates being selected on the basis of 
merit. 

18. Before dealing with these respec- 
tive contentions, it would be profitable to 
consider some decisions of the Supreme 
Court and the High Courts cited at the 
bar which deal with the specific question 
of reasonable classification in the mat- 
ter of admission to Medical Colleges run 
by the State. 


18. In P. Rajendran v. State of Mad- 
ras, AIR 1968 SC 1012 the Supreme 
Court had to deal with a rule allocating 
seats district-wise. The Supreme Court 
observed that considering the fact that 
there is a larger number of candidates 
than seats available, selection has neces- 
sarily to be made. But the object of se- 
lection can only be to secure the best 
possible material for admission to col- 
leges subject to the provision for social- 
ly and educationally backward classes 
which is permitted under Article 15 (4) 
of the Constitution. The Supreme Court 
observed that the object of securing best 


possible material would be defeated if 


seats are allocated district by disrict. 
The Supreme Court went on to say that 
while Article 14 does not forbid classi- 
fication, that classification must not only 
be reasonable but there should. be a 
nexus between the classification and the 
object to be achieved. Admission to the 
colleges district-wise would result in the 
object of getting the best talent for ad- 
mission being destroyed. Hence, the clas- 
sification, even if reasonable, would re- 
sult in discrimination inasmuch as better 
qualified candidates from one district 


may be rejected while less qualified can- . 


didates from other districts may be ad- 
mitted from either of the two sources. 
There is no nexus between the territorial 
distribution and the object to be achiev- 
ed, namely, admission of the best talent. 
Similarly, in A. Periakaruppan v. State 
of T. N., AIR 1971 SC 2303 the Supreme 
Court struck down unit-wise distribution 
of seats in Medical Colleges in the city 
of Madras which were constituted as one 
unit and each one of the other Medical 
Colleges in the mofussil as a separate 
unit. Thus, 6 units were created in the 
State. In respect of each one of the 


` units,-a separate selection committee was 


them - 
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constituted .and:. the applicants were asx- 


ed to. apply to any one of the comm‘t- 


‘tees. This. scheme was sought to. be jus-i~. 


fied on the ground of administrative 
convenience as it was.nct possible for 
one selection committee to interview, all. 
the candidates in the State. The Supreme 
Court observed that the object of select- 
ing the best candidates for being adm‘t- 
ted to the Medical Colleges cannot æ 
achieved -by the method adopted. It was 
held that the unit-wise distribution pf 
seats is in the same position as district- 
- wise distribution which was not counte- 
nanced in Rajendran’s case, AIR 1938 
SC 1012. In State of U. P. v. Pradip Taa- 
don, AIR 1975-SC 563, the Supreme 
Court struck down reservation of sects 
for candidates in rural areas in the rules 
relating to admission to Medical Colleges 
in U. P. They rejected the contention 
that such reservation would be. justifisd 
on ‘the ground that rural areas. represent 
socially and educationally backward 
classes and would therefore be violative 
of Article 15. Thereafter they consider2d 
the reservation apart from Article 15 and 
observed that the reservation cannot 5e 
upheld because such a reservation defects 
-the object of securing best possible stu- 
dents for admission to the medical cd- 
leges. They followed the decision in 
Rajendran’s case (supra) wherein district- 
wise allocation was held violative of 
Article 14. 

20. On the other hand. - the learned 
Advocate General drew our attention to 
a number of decisions in which reserva- 
tion in favour of particular categories vf 
candidates was upheld. In Chitra Ghosh 
v. Union of India, (AIR 1970 SC 35) the 
‘ Supreme Court had to consider reserva- 
tion of certain seats for the sons amd 


daughters of residents of Union territo- 


ries other than Delhi.and also for the 
sons and daughters of Central Govera- 
ment servants posted in Indian Missions 
abroad. The Supreme Court observed 
that it was the Central Govt. . which 
bore the financial burden of running the 
medical college and-it was for it to lay 
down criteria for eligibility. It cannot Se 
denied -the right to decide from what 
sources the admission will be made, If 
the sources are properly classified, wh2- 
ther on territorial, geographical or othar 


reasonable basis, it is not for the courts. 


to interfere with the manner and methed 
. of making the classificaticn. The main 
purpose of admission to medical colleg=s 
js to impart education in theory and 
practice of medicine. The Supreme 
Court observed that in the case of sons 
and daughters of residents of Union ter- 


` ritories, these areas. are well known z0 
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be. comparatively backward::and.with the -. 


exception of Himachal Pradesh, they. do 
not ‘have ;any Medical College of their 
own. It was therefore necessary that per- 
sons desirous of receiving medical edu- 
cation from these areas‘ should be pro- 
vided some facility for doing so. Regard- 
ing sons and daughters of Central Gov- 


„ernment servants posted in Indian Mis- 


sions abroad, the Supreme Court observ- 
ed that it.is well known that these per- 
sons are faced with, a lot of difficulties 


in the matter of education. Apart, from. 


the problems of language, it is not easy 
or always possible to get admission inte 
institutions. imparting medical education 
in foreign countries, The classification in 
these cases was therefore based on intel- 
ligible differentia. In D: N, Chanchala v. 
State of Mysore, (AIR 1971 SC 1762) the 
Supreme Court upheld the University- 
wise allocation of seats. Referring to 
Rajendran’s case, (supra) they observed ` 
that University-wise distribution of seats 
has nothing ‘in common with the district- 
wise selection struck down in Rajendran’s 
case. There was three Universities. set up 


‘in different places and there was nothing 


undesirable: in ensuring that those at- 
tached to such Universities- have their 
ambitions to have training in specialised 
subject like medicine, satisfied through- 
colleges affiliated to their own Universi- 
ties. As-is well known, different Univer- 
sities have different standing in the exa- 
minations: held: by- them. The Govern- 
ment’ which bears the financial burden 
of running the Government Colleges is 
entitled to lay down criteria for admis- 
sion in its own colleges and to decide the 
sources from which admission would be 
made, provided of course,.such classifica- 
tion is not arbitrary and has a rational 
basis and a reasonable connection with 
the object of the rules. Candidates pass- 
ing through the qualifying examination 
held by a University form a class by 
themselves as distinguished from those 
passing through such examination from: 
the other two Universities. Such a classi- 
fication has a reasonable nexus 
with the object of the rules, name- 
ly, to cater to the needs ‘of can-. 
didates who would naturally look 
to their own University to advance 
their training in technical studies. Apart 
from these decisions of the Supreme 
Court, reliance was also placed upon the 
decision of the Mysore High Court in 
Dr. Narayana Swamy v. State of Mysore, 
(AIR 1968 Mys 189). The Mysore High 
Court had to consider the validity of the 
rules relating to admission of Licentiates 
to the condensed M.B.B.S, course. The 


rules classified the licentiates as those _ 
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who were in Government service and 
those who were not in Government ser- 
vice. 90% of the seats were reserved for 
persons in Government service and the 
remaining seats were open to others. ‘The 
Mysore High Court held that this classi- 
fication was valid. It was observed: that 
the doctors in Government service serve 
in Government Hospitals which are open 
` to the general public.: The object of the 
rules was to improve the knowledge and 
the educational standard of the licenti- 
ates. It was intended that Licentiates in 
the Government service should be pro- 
vided an opportunity to improve their 
knowledge and educational standard so 
that the Government may ‘have -better 
qualified and better equipped doctors to 
man the hospitals maintained by them. 
It is only incidentally and by way of 
an exception that the facility of the con- 
densed M.B.B.S. course was extended to 
a limited number of licentiates who were 
not in Government service. In these cir- 
cumstances, it was held that reservation 
of 90% of the seats for Licentiates in 
Government service was valid. : 


21. We are inclined to agree with 
the submission of the learned Advocate 
General that the classification of the 
candidates for admission as in-service 
candidates who are members of the 
Andhra Pradesh Medical Services is rea- 
sonable in the circumstances of the case 
and bears a just relation to the object 
of the rules. It is well known that in a 
poor country like India, a very large 
number of persons in need of medical 
aid are compelled to seek medical aid in 
Government Hospitals where they can 
get free medical aid or medical aid on 
payment of nominal charges. Doctors who 
are members of the Andhra Pradesh 
Medical Services and who are employed 
in Government hospitals are therefore 
instrumental in rendering medical aid to 
a great majority of the public. It is 
therefore essential that they should be 
enabled to become more competent to 
render medical assistance by increasing 
their knowledge in specialised fields. By 
making reservation in favour of persons 
who are already in medical service, the 
number of competent doctors with 
specialised skill in the Government hos- 
pitals would be increased and ultimate- 
ly, the public is greatly benefited. The 
object of the rules being to impart medi- 
eal education and produce capable doc- 
tors with adequate knowledge and skill, 
the reservation of some- seats for Gov- 
ernment doctors who are already having 
some experience and whose increased 


knowledge would be put to use for the 
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benefit -of the public, is one which has a 
just relation to the object and purpose 
of the rules. On this aspect we agree 
with the view expressed. by this Court 
in K. Ramakrishna v. Director of Medi- 
cal Service (supra). The decision relied 
on by the petitioners, namely, Rajen- 
draws case (supra). Periakaruppan’s case 
(supra), and Pradip Tandon’s case (súpra) 
are not of much assistance to them. In 
the first case, there was a district-wise 
allocation of seats and it was held. by 
the Supreme Court that such- district- 
wise allocation would defeat the - object 
of getting best talent. Similarly, - the 
unit-wise allocation in. Periakaruppan’s 
case and allocation on- the basis. of 
residence in rural areas were also held 
to stand in the way of the admission of 
the -best talent. into the medical colleges, 
As pointed out by the Supreme Court in 
the numerous decisions cited on behalf 
of the Advocate-General, the Govern- 
ment which bears the financial burden 
of running the medical colleges has the 
right to decide from what. source the ad- 
mission will be made. Of course, as 
pointed out by the Supreme Court, even 
if the Government has a right to choose 
the source from which selection had to 
be made, the classification of the source 
must be on a reasonable basis and must 
be based on intelligible differentia. In 
this case, the Government has decided to 
take in a certain number of candidates 
for admission into post-graduate courses 
from a particular source, namely, in- 
service candidates. As observed by us 
earlier, the classification of this source 
is reasonable and has a just relation to 
the object of the rules. 


22. We are however of the view that 
the contention of petitioners that reser- 
vation of 50% of seats in certain subjects 
and 30% in other ‘subjects for the in- 
service candidates is excessive and 
wholly out of proportion to the number 
of in-service candidates eligible for ad- 
mission, as compared to the total num- 
ber of applicants (sic). Taking for in- 
stance Osmania University, we have been 
informed that last year, the total num- 
ber of applicants was 877 out of which 
only 86 were in-service candidates. This 
year, the total number of applicants is 
797 out of which in-service candidates 


are 189. Thus, it is seen that while in- . 


service candidates form less than 20% 
of the total number of applicants, there 
is a reservation of 50% of the seats in 
some subjects and 30% in other subjects. 
in this connection, it has to be noticed 
that, after 43% of the seats are reserved 


for weaker sections, 50% of the seats are 


as 
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reserved in addition for in-service candi- 
dates, the total number of seats open to 
the applicants on the ground of merit 
will be only 7%. With regard to. the 
other subjects, it will be 27%. If the 
reservation for in-service candidates is to 
be reasonable, it must have some corre- 
lation to the number of eligible in-ser- 
vice candidates and its praportion of the 


total number of applicants. In this case,. 


we consider that the seats reserved are 
totally out of .proportion to the small 
number of eligible in-service candidates. 
It is no doubt true that in Rule 2 (2), 
it is also provided that candidates select- 
ed in reserved quota and in open com- 
petition shall be counted for this pur- 
pose; In ‘other words, 50% will be com- 
puted by .taking into account also the 
in-service candidates who get selected in 
the reserved quota for weaker sections 
and who also get selected in open com- 
petition. Even making some allowance 
for this, still, the total number of re- 
served seats for weaker section as well 
as in-service candidates will be extreme- 
ly high and the seats aveilable by open 
competition will be very few. 

23, Dealing with this aspect, the Divi- 
sion Bench in K. Ramakrishna v. Direc- 
tor of Medical Service (supra) observed: 

“If service candidates have been select- 
ed as per the observation in the category 
of Scheduled Castes, Scheduled Tribes or 
Backward Classes, no more’ reservation 
is permissible to the service candidates. 


This is the very important consideration. 


which weighed with our learned brother 
and rightly so.in our opinion. It may be 
that in some cases there may not be any 
service candidates in Scheduled. Castes, 
Scheduled Tribes and Backward classes, 
but that does not . invalidate the Rule 
and reservation made therein. Further- 
more, there is no special reservation of 
more than 50%. in favour of any particu- 
lar class or category mentioned in R. 2.” 

24. In our. view, . this observation 
‘failed to take.into account that even if 
Some service candidates . find a place 
Jamong the candidates belonging to the 
weaker section, the number would na- 
turally be very small and this will not 


effectively .. reduce’ the percentage of. 


seats: reserved for in-service candidates. 
The further : reason given in the said 
judgment that there is no special reserva- 
tion of more than :50% in favour of any 
« particular category menticned in rule 2 

is, in our view, not sound. The normal 
‘principle should be that ai} persons who 
apply for... admission into the college 
should stand an equal chance for get- 
ting admission on the basis of the merit. 
It may be that'the State is entitled to 
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make reservation in favour of weaker 
sections and it has done so to the extent 
of 43%.. It may be, as we have held 
earlier, that: the State is entitled to make 
a reasonable: classification of candidates 
Government service and 
make reservation for them:- But in do- 
ing so, the exceptions made by way of 
reservations should not be such as -to 
allow the main rule, namely, to admit 
the candidates on the basis of merit. It 
is therefore not a proper answer to say 
that. the reservation in each category is 
less than 50%. If this argument is ac- 
cepted, it would be open to the State to 
make reservations of less than 50% in 
different . categories, which may satisfy 
the test of. reasonable classification. but . 
the ‘total number of seats so reserved may 
equal the total number of seats available, 
leaving no seat available for candidates 
on the basis of merit. The entire ques- 
tion of. reservation must be considered 
as a: whole and if the reservation is -so 
excessive as to leave very few seats avail- 
able for candidates to be selected on the} 
basis of merit, such reservation would 
be arbitrary and violative of Article 14 
of the Constitution. We have no hesita- 
tion in holding that reservation of 50% 
of the seats in some subjects and 30% 
of the seats in other subjects for the. in- 
service candidates who form a small 
fraction of the total number of. appli- 
is arbitrary and excessive and 
therefore violates Article 14 of the Con- 
stitution. 

25. The’ learned Advocate General 
argued that the observation of the Sup- 
reme Court in Balaji’s case, AIR 1963 
SC 649, that ‘speaking generally. and in 
a broad. way, a special provision should 
be less than 50 per cent; how much. less 
than 50 per cent would ` depend upon ' 
relevant prevailing circumstances in 
each case” was only. in regard to the re- 
servation for backward. classes etc. under 
Art. 15 (4) of the Constitution and that 
principle should not be extended to re- 
servation in respect.of in-service candi- 
dates. It is true that the Supreme Court 
was dealing in Balaji’s case, AIR 1963 SC 
649, with reservation for weaker sections 
under Art..15 (4), but the principle. that 
the interests of weaker: sections of the 
society will have to be adjusted with the 
interests of the community ‘as a whole 
and if, under the guise of. making special 
provision, the State reserves practically 
all the seats . available, that. clearly 
would. be subverting the object of Arti- 
cle 15 (4), would in our view apply with 
equal force to any reservation made in 
respect of a particular category of per- 
sons, The principle enunciated by the 
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‘Supreme Court is of universal applica- 
tion even in matters not falling: un- 
der Article 15 (4), but coming with- 
in Article 14 of the 
The learned Advocate General also drew 
our attention to Chitra. Ghosh v. Union 
of India, where 45% of the seats 
reserved for weaker sections and a-fur- 
ther 23 seats out of 125 seats that is, 
18% reserved for various . categories of 
applicants like sons and daughters of 
Central Government servants in Union 
territories, sons and daughters of Cen- 
tral . Government servants’ posted in 
Indian Missions abroad, Cultural scho- 
lars ete. .were held to be valid though 
the total of the reservations amounted 
to 63%. It has however to be noted that 
in that case, it was found that the Cen- 
tral Government had been acting in a 
very reasonable way and was making 
nominations only to nine seats out of 
23 reserved seats and the rest was 
thrown open to the general pool. Hence, 
as a matter of practice reservation under 
these heads was only 9 out of 125, that 
.is, about 7%. Reference was also made 
to State of U. P. v. Pradip Tandon 
(supra), where the Supreme Court up- 
held the reservation of 26 seats for. Gov- 
ernment of India nominees which taken 
along with other reserved seats would 
make the total reserved seats 52%. Even 
‘here, it is seen that by adding all the 
categories of reservation, the total num- 
ber of seats was only 52% whereas in 
our case, it would be as high as ‘93% in 
one case and 73% in another. 


26. We therefore’ strike down 
rule 2 (2) of the rules as violative’ of 
Art. 14 of the Constitution- on the 


ground that reservation for in-service 
candidates though based on reasonable 
classification, is excessive and aribitrary. 

27. In W. P. No. 7019/79, the peti- 


tioner belongs to the All India Medical . 


Services. The petitioner has raised a 
contention that rule 2 (2) which provides 
for reservation only for candidates be- 
longing to the Andhra Pradesh Medical 
Services is’ discriminatory and such re- 
_ servation should be available to candi- 
dates belonging to the All India Medical 
Services also. But, at the time of argu- 
ments, Sri M. Jagannadharao submitted 
that he preferred to take up the stand 
along with other petitioners that rule 2 
(2) is ultra vires and has to be struck 
down, l 
28. Sri Parvatharao who appeared for 
the. petitioners in W. P. No. 7088 of 1979 
submitted that rule 2 (1) which reserves 
25% of the total number .of seats avail- 


able to backward Classes ‘is ultra vires. - 
` This contention cannot be accepted as such . 
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a reservation is permissible in view of the 
clear terms of Art. 15 (4) of the’ Con- 
stitution — vide Balaji’s case. Sri Par- 
vatha Rao however argued that while 
Art. 15 (4) of the Constitution’ enables 
a special provision to be made for the 


advancement of socially and educational- ` 


ly backward class citizens, we are 
concerned here with admission to a post- 
graduate course and persons who are 
eligible for admission are those. who 
have passed the M. B., B. S., examina- 
tion. He argued that a person who has 
already passed M.B.BS., examination 
cannot be considered educationally back- 
ward: He cannot also be considered 


socially backward as it cannot be imagin-. 


ed that a person who’ ‘has’ passed M.B. 
B.S. being considered socially ' inferior, 
There is ‘considerable force in the sub- 
mission that a person who is 


graduate cannot be considered social- 


ly or educationally backward and 
does ‘not need ‘any ' protection in-i. 
dividually. As a matter of fact, 


we are informed that in many States, 
there is no reservation for backward 


classes for post-graduate courses, obvious- - 


ly because it was felt that persons who 
have passed M.B.B.S. and are ‘applying 
for post-graduate course do not require 
any special protection. But this argu- 
ment is-of no assistance to the petitioners 
in view of the clear language of Art. 15 
(4) which deals not with individuals but 
with ‘special provision for advancement 
of any socially and educationally back- 
ward class. It may be that individually. 
a person who’has ‘passed M.B.B.S., ex- 
amination’ cannot be considered. socially 
or educationally backward, but never- 
theless, if a person who belongs to’ the 
backward class passes the M.B.B.S. exa- 
mination he does not cease to be a mem- 
ber ‘of the backward class. The criteri- 
on for protection under Article 15 (4) is 
not whether a particular person is by 
himself socially and educationally. back- 
ward, but whether he belongs to a social- 
ly and educationally backward class. 
We see considerable force in the conten- 
tion of the petitioner that such a provi- 
sion would perpetuate the existence of 
backward classes. Any safeguard pro- 
vided and protection afforded would 
destory every urge to improve. Hothouse 
plants find it dificult to survive in sun- 
shine. “Even with regard. to children. 
while they should be ` brought up with 
love and affection, too much protection 


and shelter by their ~ parents -renders| : 


M.B.BS.,). 


them unfit to stand by: themselves and 


of life. So it is with 


weaker’ sections of :society. While every| ' 


attempt -should be. made ‘to help, them 


_ encourage persons to claim themselves as: 
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to compete with -their more fortunate 
brethren on equal terms, too much pro- 
tection and for too long a time is not 


conducive to their well being. It would 


' belonging to backward classes afd some 


a 


constitutional protection. Further, ex- 
perience during these thirty years has 
shown how difficult it is to determine 
whether any class is backward or not. 
With a large number of persons in what 
may be regarded as a backward ‘class 
moving forward in the social, educa- 
tional and economic sphere it is becom- 
ing increasingly difficult to classify any 
group as a backward class, “What justifi- 
cation” Sri Parvatharao asks “is there to 
give protection to a person who is wealthy, 
or well placed in society or is well edu- 
cated, merely because he helongs to a 
backward class”. It is true, it would 
have been admissible if protection has 
given to an educationally and socially 
and even economically backward indi- 
vidual than to a class, The time has 
come when we have to consider seriously 
whether it is not necessary to amend 
Art. 15 (4) by providing for the advance- 
ment of socially and educationally and 
even economically backward individuals 
instead of socially, and educationally, 
backward classes. But until that is done, 
this Court has to consider only the 
language used in the Article. It-is noft 
for this Court to question the wisdom 
of the framers of the Constitution. On 
the language of Art. 15 (4), we have no 
option but to hold that sa long as a 
person is a member of backward class, 
he is entitled to the protection afforded 
by the article irrespective of the ques- 
tion whether individually he is socially 
or educationally backward or not. We 
therefore negative the contention raised 
by Sri. Pravatharao that rule 2 (1) is 
ultra vires, 


29. Some of the petitioners challenged 
the validity of rule 9 (h) which provides 
that minimum marks required to pass 
in the Entrance test is 25% for Schedul- 
ed Caste and Schedule Tribe candidates 
and 30% for all other categories. 
was argued that there is no rational 
basis for providing a lower percentage of 
minimum marks in the case of Schedul- 
ed Castes and Scheduled Tribes. We do 
not agree, It is well-known that the 
Scheduled Caste and Scheduled Triba 
candidates suffer from a severe handi- 
cap while competing with 
the Constitution itself recognises that 
they need special treatment. Such a 


provision is one’ which is-necessary “for . 
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others and - 


advancement of the Scheduled 
Castes and Scheduled Tribes’ and is 


‘therefore justified under Art. 15 (4) of 


the Constitution. 


30. It was also 
R. 10 (e) which gives weightage of 3 
marks to various categories of appli- 
cants referred to in that sub-rule is vio- 
lative of Art. 14. Though there are 5 
eategories mentioned, at the time of 
arguments, the challenge was confined 
to categories (i) to (iii) namely, P. H.C 
service for 2 years or more; Army ser 
vice of 6 months of more; Rotating In- 
ternship in the District” Head-quarters 
Hospital for 3 months or more. We are 
of the view that the provision for add- 
ing a small percentage of marks namely, 
3, to the candidates belonging to the 
categories referred to above, can- 
not be regarded as unjustifiable and dis. 
criminatory. In regard to the first cate 
gory, it is intended to encourage persons 
to serve in public health centres, Simi- 
larly, service in the army is sought to be 
encouraged by awarding 3 marks to 
those who have served the army for 6 
months or more. Regarding the third 
category, it was intended to encourage 
medical graduates to do a part of their 
internship in the District Headquarters 
hospital, It is well-known that Doctors 
are reluctant to serve in rural areas 
and are concentrated in big cities. The 
object of 3 Extra marks to those who did 
a part of their internship in. the 
District Headquarters Hospitals is to 
encourage service in the districts. Sri 
Waghray, learned counsel for the peti- 
tioner in W. P. No. 6752 of 79 submitted 
that this was not made known to the 
applicants earlier. If such an announce- 
ment had been made the petitioners 
would certainly have served internship 
in the District Headquarters hospital. 
The submission is without any substance. 
There was nothing ‘preventing the peti- 
tioners from serving internship in the 
District Headquarters hospital. Further, 
when a rule which partakes the character 
of a legislation is made, conferring a 
benefit on a particular category of per- 
sons, it is no argument to say that if the 
petitioners had known of such a legisla- 
tion, they would have taken care to see 
that they came within the category of 
persons entitled to such a benefit, - 


31. In W. P. No. 6727/79, the peti- 
tioner secured a seat in 1979 in M.D. 
(Radio Therapy). In the present vear, he 
applied for a seat in M.D. (Paediatrics), 
or M.S. (General Surgery) and M. S. 
Seeeaianas Rule 5 ci however pro- : 


į ` 
7 Rr R 


contended that 
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vides that applicants who are already 
post-graduate degree holders in a sub- 
ject or admitted and registered for a 
post-graduate degree in a subject shall 
not be considered for selection for post- 
graduate degree in another subject. .The 
petitioner challenges this rule as illegal. 
It is- well-known that the State spends 
huge sums of money on ccch individual 
who is undergoing a post-graduate 
course, Further, .'the number of seats 
available are few. It was therefore 
rightly felt that a person who is already 
admitted for M. D. Course in a particular 
subject should not be permitted to apply 
for a seat in another subject. If that is 


permitted, it would result not only in. 


a large sum of money spent on the can- 
didate being wasted, but in denying the 
seat to another deserving person. It is 
a salutary principle that candidates 
should not be permitted to change horses 
in mid-stream. Sri | Ramamohan Rao 
pointed out that there is a similar rule 
with regard to post-graduate diploma 
holders, but subsequently, that rule was 
relaxed by a notification D/- 17-10-1979 
by stating that candidates who were un- 
dergoing diploma course also can appear 
for the entrance test for subjects avail- 
able in the same groups, He contended 
that similar relaxation of the rule re- 
garding post-graduate students should 
have been made. The mere fact that rule 
was relaxed in the case of diploma 
holders does not entitle the petitioners to 
claim relaxation in their case also, The 
diploma holders form a distinct and sepa- 
rate category from post-graduate degree 
holders and relaxation in regard to the 
first category does not entitle the second 


category as of right to claim such rela- 


xation. We therefore see no substance in 


the contention raised by Sri Ramamohan. 


Rao. 


32. For all the,reasons, we are of the 
view that rule 2 (2) deserves to be struck 
down, as ultra vires. We hold that Rr. 2 
(1), 9 (h) and 10 (e) are valid. In the 
result, W. P. Nos. 6752/79, 7019/79 and 
7088/79 are allowed to this extent. W, P. 
No. 6727/79 is dismissed. ; 


33. There- will be no order ‘as to costs 
in any of the Writ Petitions. 


“34, Advocate’s fee Rs, 100/- in each 
case. 


35. An oral application is made by 
the learned Government pleader for 
leave to appeal to the Supreme Court. 
As we are satisfied that there are sub- 
stantial questions of law of general im- 
portance which require to be considered 


‘by the Supreme Court, we grant leave. | 


. M. Narasimha Rao v.. State (FB) 


A. L Ro 


36. A further application is: made 
orally to suspend the operation of this 
judgment. We direct that the operation 
of this judgment should be suspended till 


one month from today, so that the ap- . 


pellants may approach the Supreme 
Court and obtain suitable orders. The 
list of successful candidates will not be 
published until then though the other 
proceedings regarding correction of 
papers etc. may go on. 7-12-1979. 


P. A. CHOUDARY, J.:— 37. I agree 
but with some hesitation on one question. 
That question which appears to me of 
far-reaching constitutional] significance is 
mooted in the argument but unfortunate- 
ly not developed at all. The question is 
whether or not it is constitutionally per- 
missible for the State to reserve seats 
under Article 15 (4) of the Constitution 
in Post-graduate Medical Courses? 


A 


38. Article 15 (4) speaks of the power. 


of the State “to make special provision 
for the advancement of any socially and 
educationally backward classes of citi- 
zens or for the Scheduled Castes and the 
Scheduled Tribes.” Constitution recog- 
nizes such a reservation would not con- 
stitute an infringement of the individual 
rights guaranteed to the Indian citizens 
in Articles 15 and 29. That such a special 
provision should, as a matter of consti- 
tutional interpretation, be construed not 
expansively but.restrictively is a part of 
the conventional wisdom, But considering 
the age-old social degradation to which 
these classes of people were oppressively 
condemned and denial of equality and 
equal opportunities to which they were 
unjustly subjected, the rigours of the 
traditional rule of restrictive interpreta- 
tion must, I believe, be greatly relaxed. 
Yet, I feel that a reservation in post- 
graduate medical course on the ground 
of educational backwardness may not 
constitutionally be permissible because a 
Medical Graduate ex-hypothesi loses his 
educational : backwardness. No doubt, 
Article 15 (4) of the Constitution speaks 
of socially and educationally backward 
classes and their advancement. But a 
class is merely a group of persons united 
by some common characteristics. Under 
Article 15 (4), the common trait that 
unites a cluster of persons into a socially 
and educationally backward class is the 
social and educational backwardness of 


the members of that class. We are herew 


concerned with educational backward- 
ness. The doubt I am entertaining is 
whether a person who acquires his 
M. B. B. S. Degree and becomes a candi- 
date for admission into post-graduate 
medical course, does not cease to be a 
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“member of: an educationally backward 


=, 


a 
ay 


class. Speaking either relatively or abso- 


lutely, it should be admitted that the ac- © 


quisition of a graduate medical qualifi- 


. cation would automatically cut the um- 


bilical cord that ties that individual to 
the group called 'Backward class’. It fol- 
lows that thereafter that individual can- 
not properly be called a member of 
Backward Class and therefore the ques- 
tion of advancing his interests which is 
the concern of Art. 15 (4) would cease 
to exist. But it is said that Article 15 (4) 
of the Constitution speaks of classes and 
not individuals. It is therefore necessary 
here to emphasize that class has no in- 
dependent existence in the objective 
world. It is merely a language device 


and a name given to denote a group of 
_ persons. Jt is 
physical, conceptual entity. The famous ~ 


an unverifiable, meta- 
statement of Arthur Koestler that Classes 
are unreal and only individuals are real 
is worthy of being recalled in the con- 
text. It follows therefore that the aim 
of Article 15 (4) is to advance the edu- 
cational conditions of individuals who 
are backward and not those of classes 
which do not exist in reality. There are 
also two other reasons which prompt me 
to think that Article 15 (4) in the ulti- 
mate analysis thinks of individuals only. 
Of them, one is that Article 15 (4) forms 
an exception to the individual funda- 
mental right guaranteed to the citizens 
as an individual under Articles 15 and 
29. The exception could only deal with 
the same subject matter of the: main en- 
acting clause. The other is that the qua- 
lity of backwardness can attach itself 
only to an individual and therefore the 
subject of backwardness cen only be an 
individual. 


39. Because of the inherent tule of 
mobility which is the peculiar feature of 

a “Class” as different from a caste which 
is basically immobile, old members go 
out while new ones join the group called 
‘Backward Classes’. I have the gravest of 
doubt whether Article 15 (4) which is in- 
tended on my interpretation for the 
benefit of an educationally backward in- 
dividual but who as an individual is not 
today backward would be entitled: to 
those benefits because he was once a 
member of the backward class. That 
view appears to me to be a static and 
metaphysical view that is willing to 
sacrifice the objective reality at the. altar 


of an abstract concept. Man has suffered. 


most from the tyranny of concepts and 
words. I believe that the interpretation 
of Article 15 (4) must not be allowed to 
share in that fate. Constitution could 
never have intended the use of the 
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scarce resources of this poor nation to be 
used for the discriminatory benefit and 
advantage of those individuals who are 
already well advanced. The meaning of 
the language of Article 15 (4) which 
speaks of “the advancement of socially 
and educationally backward classes” ap- 
pears to me to point in the contrary di- 
rection. We should not by our interpre- 
tation promote the pernicious theory, 
‘once backward always backward’ and 
create and protect vested interest in 
backwardness. While I firmly believe in 
the need to protect the interests of the 
socially and educationally backward 
classes, I humbly plead that the State 
must identify the socially and education- 
ally backward classes in such a way as 
to deny entry into or stay in that group 
at any point of time to those individuals 
who do not answer the description of 
backwardness individually. 

40. What I say above is tentative, I 
reserve my right for a future day to de- 
cide this point fully. 

Ordered accordingly. 
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LAKSHMAIAH AND 
SITHARAMA REDDY, JJ.. 

C. S. Ramachandra Rao, Petitioner v. 
Land Acquisition Officer, Visakhapatnam 

and another, Respondents. 


Writ Petn. No. 5488 of 1979, D/- 26-9- 
1979. 


Land Acquisition Act (1894), Ss. 18 and 
31 (2) — Application under S. 18 — 
Maintainability — Acceptance of com- 
pensation “under protest’ essential — . 
Protest ought to be registered while re- 
ceiving very first instalment. 

Where a person received first instal- 
ment of compensation awarded under 
Section -31 without protest he can- 
not file an application under Sec- 
tion 18 on the ground that he can 
lodge his protest even before receiving 
last pai. He would’ be barred from mak- ` 
ing application under Section 18 by se- 
cond proviso to Section 31 (2). (Para 13) 

Any person interested is entitled to 
make an application under Section 18 of 
the Act to have the matter referred by 
the Collector for the determination of 
the Court. But the condition precedent 
for the applicability of sub-section (1) of 
Section 18 of the Act is that such a per- 
son’ interested must not have accepted 
the award, {Para 11) 

G. Ramachandra Rao, for Petitioner; 
Government Pleader, for Land Acquisi- 
tion on behalf of Respondents. 
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LAKSHMAIAH,' J.:— The point that ` 


arises for consideration in this case is 
whether a person who has received the 
first instalment of amount of compensa- 
tion awarded otherwise than under pro- 
test is entitled to make an application 
under Section 18 of the Land Acquisition 
Act 1894 to have the matter referred by 
the Collector for the determination of 
the Court. i 


2. The petitioner owns an extent of 
4.37354sq. feet in T. S. No. 640 of Vizia- 
nagaram Municipality that was acquired 
under award No. 12/78 dated 20-5-1978 
for provision of house sites to scheduled 
caste people. The possession was also 
handed over on 12-6-1978. 


3. Notice under Sections 9 (3) and 10 
of the Land: Acquisition Act 1894 (here- 
inafter referred to merely as “the Act”) 
posting the enquiry under Section 11 ‘of 
the Act to 5-3-1977 was issued on 4-2- 
1977. The award enquiry was conducted 
on 5-3-1977, During the enquiry under 
Section 11 of the Act the petitioner did 
not file any claim statement. An award 
bearing No. 12/78 was passed on 20-5- 
1978 awarding Rs. 1,40,829-10 ps. The 
market value was fixed at Rs. 5-20 per 
Square yard. The amount awarded was 
ordered to be paid in three annual in- 
stalments as per the provisions of the 
Land Acquisition (A. P. Amendment} 
Act 1976. A notice of award under Sec- 
tion 12 (2) of the Act was issued to the 
petitioner mentioning the amount of 
compensation awarded with a notice ap- 
pended to the same which reads as un- 
der: 

“Note: The amount ‘is ordered to be 
paid in three annual instalments as not- 
ed below :— ; 
3rd 


Ist 2nd 
-instalment instalment instalment 
Rs. Rs. Rs. 
46,943-04, 46,943-03. 46,943-03. 


The first instalment will now be paid 
The second and third annual instalments 
will be paid after an interval of one year 


from the date of payment of first instal- . 


ment with Government rate of interest”, 
The petitioner was required to appear ei- 
ther in person or by an authorised agen? 
‘ within 15 days after the issue of the 
notice and receive the amount specified 
above, failing which, it is stated in the 
notice, that the said sum of money would 
be kept in the revenue deposits, and 
would bear no interest. . 

å. The petitioner received the first in- 
stalment of compensation without pro- 

test.. That was also intimated by the 
` authorities concerned to the Accountant 


Ma oy oa 


General; Andhra 'Prađesh, Hydérabad in ` 


Code Form “A”: “A”, 
tioner was given cash but not cheque. 
After having received the first instal- 
ment of compensation without protest on 
12-6-1978 the petitioner sent an applica- 
tion dated 1-7-1978, which was received 
in the office on 3-7-1978, stating that he 
is not accepting the award. The peti- 
tioner was informed by the office letter 
Re. No. 31/77 dated 5-7-1978 that he re- 
ceived the compensation on 12-6-1978 
without protest and that the acceptance 
of the amount without protest was also 
intimated to the Accountant General, 
Andhra Pradesh, Hyderabad, and that 
he was barred from seeking a reference 
under Section 18 of the Land Acquisition 
Act for enhancement of the compensa- 
tion. 


5. It is under those circumstances the 
petitioner invoked the extraordinary 
jurisdiction of this Court under Art. 226 
of the Constitution seeking the issuance 
of an appropriate writ for calling the re- 
cords relating to Award No. 12/78 on the 
file of the Land Acquisition Officer and 
District Social Welfare Officer, Visakha- 
patnam, the respondent herein, and for 
directing him to refer the matter to the 
Civil Court for determination of the 
compensation, l 


6. Sri G, Ramachandra Rao, the 
learned counsel appearing for the peti- 
tioner, contended that the petitioner re- 
ceived without protest only the first in- 
stalment of compensation awarded but 
he filed the application under Section 18 
of the Act within the time and in view of 
the fact that the entire amount of com- 
pensation awarded was not paid it can- 
not be said that the petitioner received 
the amount of compensation without 
protest and therefore the respondent 
erred in rejecting the application of the 
petitioner under Section 18 of the Act 
for making the reference to the Civil 
Court. . i 


7. H 
Government Pleader on the other hand 
that the payment of the entirety of the 
compensation amount awarded has noth- 
ing to do with the petitioner’s being en- 
titled to file an application under Sec- 
tion 18 of the Act when he received the 
first instalment of compensation’ awarded 
without’ protest, : 

_8. Section 11 of the Act provides for 
an enquiry and making an award by the 
Collector, The award so made under 
Section 11 of the Act shall have to be 
filed under sub-section (1) of Section 12 
of the Act in the Collector’s Office and 
it was rendered statutorily final: and con- 


The writ peti- 


7 


a 


is contended by the learned 
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clusive evidence ‘as: between: the ` Collec- 
tor and the persons interested, though it 
be subject to what was contained in the 
provisions of the Act. Under sub-sec. 2) 


. of the aforesaid Section 12 of the Act tne 


Wo 


s application under Section 18”. 


Collector shall give immediate notice of 
his award to such of the persons inte- 
rested as are not present personally or 
by their representatives when the award 
is made. 

9. Section 31 of the Act provides fr 
the payment of the compensation or de- 
posit of the same in Court, the material 
part of which reads thus: ~ 

“On making an award under Sec, TI, 
the Collector shall tender payment Ë 
the compensation awarded by him to tne 
persons interested entitled thereto ac- 
cording to the award, and shall pay to 
them unless prevented by some one br 
more of the contingencies mentioned in 
the next sub-section”, 

This sub-section (1) of Section 31 of the 
Act was amended by the Land Acquisi- 
tion A. P. Amendment Act 1976 (refer- 
red to hereinafter merely as the Amend- 
ment Act) by which in Section 31 after 
the words “and shall pay it to them 
the words “in a lump sum in a case 
where it does not exceed Rs, 500/- ard 
in all other cases in such number əf 
equal annual instalments not exceedirg 
. five as may be determined by the Coi- 
lector.” 

10. The second proviso to sub-sec, (2) 
of Section 31 of the Act is relevant fer 
our purpose and it reads as follows :— 

.“Provided also that no parson who has 
received the amount otherwise than umn- 
der protest shall be entitled to make ary 


z 


As per sub-section (2) of Section 31 ef 


the Act if the persons interested do net ' 


consent to receive the compensation 
amount tendered the Callector shall have 
to. deposit the amount of the compense- 
tion in the court to which a reference 
under Section 18 of the Act would te 
submitted..........We shall now read Sec- 
tion 18 of the Act in so far as it îs 
material for our purpose, : 


“18. (1) Any person interested who has 
not accepted the award may, by written 
application to the Collector, require thet 
the matter be referred by the Collector 
for the determination of the Court, whe- 
ther his objection be to the measurement 


«of the land, the amount of the compen- 


‘sation, the persons to whom it is pay- 
able or the apportionment of the com- 
pensation among the persons interested. 

(2) The application shall state the 
grounds on which objection to the award 


is taken, Clauses (a) and. (b) prescribe. 


‘thereto according to the award. 
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the time within which the application ` 


under Section 18 shall have to be made.” 

11. What is therefore manifest from 
a reading of the foregoing provisions is 
that any person interested is entitled to 
make an application under Section 18 of 
the Act to have the matter referred by 
the Collector for the determination of 
the Court. But the condition precedent 
for the applicability of sub-section (1) of 
Section 18 of the Act is that such a per- 
son interested- must not have accepted 
the award. In the present case. it is ad- 
mitted that the application under S. 18 
of the Act was filed well within time. 
But the question is whether it was filed 
by a person who has not accepted the 
award. He who has accepted the award 
is disentitled from asking for a reference 
under Section 18 of the Act. The ques- 
tion is whether the petitioner has or has 
not accepted the award within the 
meaning of the expression occurring in 
sub-section (1) of Section 18 of the Act. 


12. Statutorily an occasion for the 
person interested to signify the factum 
of his not accepting the award was pro- 
vided under Section 31 of the Act by re- . 
quiring such a person at the time of re- 
ceiving the payment tendered to receive 
the same under protest. The first instal- 
ment of the compensation was tendered 
to the petitioner and the petitioner in 
terms of the second proviso appended to 
sub-section (2) of Section 31, réceived 
the amount without any protest, and as 
per that proviso he is not entitled to . 
make any application under Section 18 
of the Act. In view of the fact therefore 
that the petitioner received the first in- 
stalment: of the compensation awarded 
without protest -he is not entitled to 
make’ any application under Section 18 
of the Act. 


13. But Sri G. Ramachandra Rao, the 
learned counsel appearing for the peti- 
tioner, contended that the point of time 
at which the protest shall have-to be re- 
gistered by the interested person is not 
when such a person receives the first in- 
stalment but at the time when he is to 
receive the entire amount of compensa- 
tion awarded. Séction 31 (1) provides 
that on making an award under Sec. 11 
of the Act the Collector shall have to 
tender payment of the compensation. 
awarded to him to the persons entitled 
If the 
persons entitled do not consent to re- 
ceive it the Collector is obliged under 
sub-section (2) of the aforesaid Sec. 31 
to deposit the amount of compensation in 
the Court to which a reference. under 
Section 18 of: the Act. would be submit- 
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ted. Under the second proviso appended 
to the aforesaid sub-section (2) no per- 
son who has received the amount other- 
wise than under protest shall be entitled 
to make. any application under Sec. 18 
of the Act. The occasion to receive the 
acu arises only when it was tender- 
ea. 

The protest as required to be regis- 
tered or made under the aforesaid pro- 
viso should necessarily be with respect 
to the receipt of the amount and the re- 
ceipt of the amount is referable only ta 
the amount that is tendered. The amount 
that was tendered here is the first in- 
stalment of the compensation awarded. 
There is therefore nothing in the langu- 
age employed in Section 31 of the Act 
warranting the conclusion that 
learned counsel requests this court to 
draw, from a reading of Section 31 to 
the effect that the person interested is 
entitled to protest or at any rate he can 
exercise that right of protest -till the 
last pie is paid. We have, therefore, no 
hesitation in rejecting the contention of 
the learned counsel for the petitioner 
that the person entitled can protest at 
any time even after receiving the first 
instalment of payment without protest 
so as to entitle him to file an _applica- 
tion under Section 18 of the Act. The 
first respondent stated in his order thus: 


“With reference to your letter cited 
requesting for reference under Sec. 18 
of the Land Acquisition Act in the mat- 
ter of acquisition, of T. S. No. 640 of 
Vizianagaram Municipality, I would like 
to inform you that you received the 
compensation on 12-6-1978 in my office 
without’ protest. While receiving payment 
of compensation in Code Form CC. you 
have not recorded that you have accept- 
ed the compensation under protest. The 
fact of your accepting the compensation 
without protest has already: beén com- 
municated to the Accountant General, 
Andhra Pradesh, Hyderabad in Code 
Form A.A. on 17-6-1978. Having receiv- 
ed the compensation without protest, 
you are barred from seeking reference 
under Section 18 of the Land Acquisition 
Act for enhancement”. 


We are of the opinion that the District 
Social Welfare Officer is quite correct in 
rejecting the application filed by the pe- 
titioner under Section 18 of the Act and 
agree with the reasons assigned by the 
respondent while so rejecting the appli- 
cation of the petitioner. 


14. A contention was sought to be 
raised to the effect that because the ap- 
plication was filed well within time, un- 
der Section 18 of the Act the person in- 
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terested must be taken to have not ac- 
cepted the award and as such he is èn- 
titled to claim a reference under Sec- 
tion 18 of the Act. The time within 
which an application is required-to be 
filed pertains to the realm of adjectival 
law whereas receiving the amount with- 
out protest pertains to the content of the 
right conferred statutorily upon the pe- 
titioner and therefore unless the statu- 
tory condition viz., the person claiming 
reference under Section 18 of the Act 
should be one who has not accepted the 
award was complied with no reference 
can be had and whether or not such a 
requirement was complied with can be 
spelled out from the receipt of the 
amount by the interested person with or 
without protest, 

15. For the aforesaid reasons we are 
satisfied that the respondent is quite 


correct in rejecting the application filed ` 


by the petitioner under Section 18 of the 
Act after receiving the first instalment 
of compensation without protest. The 
writ petition is therefore dismissed with- 
out costs. Advocate’s fee Rs. 150/-. 
Petition dismissed, 
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C. KONDAIAH, C.J., RAMACHANDRA 
RAO, PUNNAYYA, P. A. CHOUDARY 
AND P. RAMACHANDRA RAJU, JJ. 


Nellore Bujjarmma and another, Peti- 
tioners v. The Tahsildar, Rapur and an- 
other, Respondents. 

Writ Petns. Nos. 1269, 2788 of 1976, 
2612 of 1977, 1225, 1462, 5541, 5546, 3410, 
5277, 5778, 1358 of 1978 and W. A. No. 
37 of 1978, D/- 14-8-1979.* 

Andhra Pradesh (Andhra Area Inams 
Abolition and Conversion into Ryotwari) 
Act (37 of 1956), Ss. 4, 7, 8, 11, 12 — 
Conversion of inam tenure into ryotwari 
tenure — Takes place from date of grant 
of ryotwari patta and not from date of 
commencement of the Act, 

The Andhra Pradesh (Andhra Area 
Inams Abolition and Conversion into 
Ryotwari) Act (37 of 1956) does not ef- 
fect the effacement of the inam tenure 
from the date of passing of the Act and 
the conversion into ryotwari tenure takes 
place from the date of grant of ryotwari 
patta. AIR 1972 Andh Pra 161 (FB), Ap- 
proved. (Paras 28, 29, 37) 


*Decided on reference made by Kuppu- 
swami Lakshmaiah and P. A. Chou- 
dary, JJ., D/- 27-4-1979. 
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The expression “on the date of ei 
mencement of the Act” occurring in Sec- 
tion 4 only determines tha person or in- 
stitution in: possession of the: inam land 
on ‘that date who is entitled to get| a 


‘Tyotwari patta. The right to get a patta 


cannot be equated to the grant ofi a 
patta. The person or institution declared 
entitled to the ryotwari patta under Sec- 
tion 4 has to work out his rights in ac- 
cordance with the procedure laid down 
by the Act and obtain a ryotwari pattá. 
The right to get a ryotwari patta under 
clauses (b) and (c) of sub-section (2) of 
Section 4 depends upon several questions 
to be determined with regard to the te- 
nant, who will be entitled to ryotwari 
patta. The provisions of Sections 7, 8, 
11 and 12 clearly indicate that the inam 
tenure continues till the grant.of a ryot- 
wari patta. (Paras 17, 18, 20, 23 and 25) 
The Andhra Inams Assessment ` Act, 
1955, does not alter the character of the 
Inam tenure of the inam lands, but only 

alters, the quantum of _assessment. 
(Para 20) 


The marginal note of Section 4 cannot 
be relied upon for construing the statu- 
tory provision in Section 4 of the Act, 
Even otherwise, the language of the 
marginal note to Section 4 does not give 
any indication as to the point of time 
at which conversion of the inam land in- 
to ryotwari tenure takes place. (Para 22) 

The right of resumption is not an. es- 


_ sential incident of an inam and therefore 


a 
iei 


X, 


the abrogation of the right of resumption 
would not by itself convert the inam 
land into ryotwari tenure, (Para 26) 

There is nothing illogical or incongruous 
in providing for the conversion of the 
inam lands ryotwari tenures on different 


dates. The provisions of the Act indicate 


that ryotwari -patta can only be granted 
after all the steps have been taken in ac- 
cordance with the provisians of the Act 
and necessarily, the ryotwari pattas will 
be granted on different dates after deter- 
mining the nature of the inam land, and 
the persons or institutions or the ten- 
ants entitled to the grant of pattas. 
There is no express provision in the Act 
that all the inam lands governed by the 
Act should stand abolished and get con- 
verted into ryotwari tenure on the same 
date. It has to be noted that the Act con- 
templates not mere abolition but also 
conversion of inam lands into ryotwari 
tenure. There cannot be any hiatus or 
interregnum between the abolition and 
conversion of the inam land into ryot- 
wari tenure, The tenure cannot stand 
abolished and remain in a state of sus- 
pense till it is converted into” ryotwari 
by grant of ryotwari patta. (Paras 35, 36) 
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O. Adinarayana Reddy (in W. P. No. 
1269 of 1976); M. Krishnamohan Rao (in 
W. P. No. 2788 of 1976); K. V. Subrah- 
manya Narsu (in W. P, No, 2612 of 1977) 
and M. Bhujanga Rao (in W. P. No. 1225 
of 1978). P. Babul Reddy (in W. P. 
No. -1462 and 5277 of 1978), M. R. K. 
Choudary (in W. P. Nos, 5541, 5546 of 
1978), M. V. Ramana Reddy (in W. P. 
No. 3410 of 1978), P. Kodandaramayya (in 
W. P. No. 5778 of 1978); M. B. Rama 
Sarma (in W. P. No. 1358 of 1978), for 
Petitioners, S. Ramachandra Rao, for 
Appellant in W. A. No. 37 of 1978; Gov- 
ernment Pleader, for Revenue on behalf 
of Respondents in all W. Ps. N. Subba- 
reddy (for Nos. 4 to 13), for Respondents 
in W. P. No. 1358 of 1978. 

RAMACHANDRA RAO, J.:— A Full 
Bench of three Judges consisting of Al- 
ladi Kuppuswami, Lakshmaiah and P. A. 
Choudary, JJ. has by order dated 27-4- 
1979 referred to a larger Full: Bench con- 
sisting of five Judges for deciding the 
following question :— f 


“Whether the decision of the Full 
Bench in Y, Veeramma v. Surudamma, 
AIR 1972 Andh Pra 161 is correct or not 
in so far as it decides that the Andhra 
Pradesh (Andhra Area Inams Abolition 
and Conversion into Ryotwari) Act No. 
XXXVII of 1956 does not effect the ef- 
facement of the inam tenure from the 
date of passing of the Act and the con- 
version into ryotwari tenure takes place 
from the date of grant of ryotwari patta. 

2. The relevant facts which have given 
rise to this reference. are as follows: 
With a view to abolish all zamindaries 
and estates as defined in the Madras 
Estates Land Act No. 1 of 1908, the 
Madras Estates (New Andhra Pradesh 
(Andhra Area) (Abolition and Conver- 
sion into Ryotwari) Act No. XXVI of 
1948 was enacted. The definition of 
‘estate’ in the said Act as amended from 
time to time applies to. whole inam vil- 
lages and to marginal inams of hamlets 
and khandrigas in inam villages, 
imams in inam villages, and in ryotwari 
and zamindari villages. are not covered 
by the said legislation, and the Govern- 
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“ment decided to undertake separate legis- 
lation with a view to converting them 


into ryotwari tenure. In order to imple-- 


ment the said policy, the Andhra Pradesh 
Inams (Abolition. and Conversion into 
Ryotwari) Act No. 
(hereinafter called ‘the Act’) was -enact- 
ed providing for conversion of all inam 
lands (other than inams constituting es- 
tates under the Estates Abolition Act) 
into ryotwari tenure. 

3. The main scheme or object of the 
Act is to convert inam lands, known as 
. minor inams, situated in zamindari or 
ryotwari or inam villages into ryotwari 
tenure and confer ryotwari pattas on the 
inamdars and/or the tenants as provided 
in the Act. In respect of inam land in 
Zamindari or ryotwari villages, the inam- 
dar is entitled to get a ryotwari patta for 
the said inam land. In the case of the 
Inam lands in inam villages, if the inam 
jands were held by inamdars other than 
religious, charitable and educational in- 
stitutions, the tenant in occupation on 7- 
1-1948 ‘or in the absence of such a ten- 
ant, the tenant in occupation of the land 
on the date of the commencement of the 
Act will be entitled to ryotwari patta in 
respect of 2/3rds of the land in his oc- 
cupation and the inamdar is entitled to 
ryotwari patta in respect of the remain- 
ing 1/3rd. In the case of the inam lands 
held by religious, charitable and educa- 
tional institutions which are in inam vil- 
' lages, the institutions concerned are en- 
titled to get a ryotwari patta but the 
tenants in occupation are conferred rights 
of occupancy in the said land and are 
made transferable and heritable. Various 
other provisions have been made in the 
Act with regard to holding of an enqui- 
ry for determining the nature of the 
land and the person or institution hold- 
ing the said land and for determination 
of the persons who are entitled to grant 
of ryotwari pattas. Detailed reference 
will be made to the relevant provisions 
of the Act hereafter while dealing with 
the rival contentions of the learned coun- 
sel for the parties. 


4. In Appanna v. Mulayya, (1968) i 
Andh WR 72, the question arose as to 
on what date the inams were abolished 
and converted into ryotwari tenure un- 
der the provisions of the Act. Gopalarao 
Ekbote, J. (as he then was) took the 
view that the Act abolishes the inams 
and converts them into ryotwari tenures 
on the date when the Act’ came into 
force i.e. on 14-12-1956. This decision 
was carried in appeal under clause 15 of 
` the letters patent and a Division Bench 
‘ef this Court consisting of Krishna Rao 


‘s «and-Parthasarathi, JJ. held in Mulayya’ 
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inam tenure into ryotwari takes place 
only on the grant of a ryotwari patta 
and not from the date of commencement 


of the Act. The same question again. 


arose for consideration before a Full 


Bench of this Court on a reference made. 


by a Division Bench and the Full Bench 
comprising of Narasimham, J. (as he 
then was), and Vaidya and Parthasarathi, 
JJ. held in Y. Veeramma v. R. Surud- 
amma (supra), that the Act does not ef- 
fect the effacement of the inam tenure 
from the date of the passing of the ‘Act’, 
but merely enables the conversion of a 
tenure under the procedure prescribed 
under the Act, and that the conversion 
of the inam tenure into ryotwari tenure 
will take effect from the date of the 
grant of the ryotwari patta. 


5. Subsequent to the aforesaid Full 
Bench decision the Inams Abolition Act 
was amended by the Andhra Pradesh 
(Andhra Area) Inams (Abolition and 
Conversion into Ryotwari) Act, 1975 Act 
No. 20 of 1975. One of the Amendments 
introduced is Section 2-A to provide for 
the vesting in Government of certain 
communal and other categories of lands 
in inams. Section 2-A reads as follows:—~ 

“Notwithstanding anything contained 
in this Act, all communal lands and 
porambokes, grazing lands, waste lands, 
mines and quarries, tanks, tank-beds, and 
irrigation works, streams and rivers, 
fisheries and ferries in the inam lands 
shall stand transferred’ to the Govern- 
ment and vest in them free of all encum~ 
brances.” 


Pursuant to the said section, notices wera 


issued to several inamdars by the con- © 


cerned officers.of the Government stat- 
ing that the several categories of lands 
enumerated in Section 2-A of the Act 
had vested in the Government and call- 
ing upon them to surrender possession 
of the same. The petitioners, who are 
inamdars, have filed those_writ petitions 
challenging the said notices on various 
grounds. It is contended inter alia that 
Section 2-A of the Act is unconstitutional 
as no compensation is payable for the 
rights of the inamdars in inam lands ac- 
quired by the. Government under Sec- 
tion. 2-A. Another contention raised is 
that even if Section 2-A, is constitu- 
tionally. valid, it applies only to séveral 
categories of lands situated in inam 
lands, and that on the date of coming 
into force of the Inams Abolition Act, 
1956, on 14-12-1956, the inam lands be~ 
came. converted into ryotwari tenure, 


and therefore, S. 2-A will not apply., to, i 
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' tions- claiming:-an: interest -in such inam.. 


| 


came ryotwari, This batch of writ peti- 
tions came up for hearing before : Kon- 
daiah, J. (as he then was) and Raghuvir, 


_ J. It was contended for the Government 
that in view of the Full Bench decision. 


in Veeramma v. Surudamma the’ inam 
tenure did not stand abolished on the 
date of coming into force of the Inams 
Abolition Act and that inam tenure con- 
tinues till a ryotwari patta is granted to 
the inamdar or the tenant in accordance 
with the provisions of the Act, and, Sec- 
tion 2-A applies to the several categories 
of lands mentioned in the said section, 
The learned Judges expressed the view 
that the decision of the Full Bench in 
Veeramma v. Surudamma required re- 
consideration and accordingly, the writ 
petitions were referred to a Full Bench 
of three Judges; and the Full Bench of 
three Judges have referred the question 
to a larger Bench of five Cudges, and ac- 
cordingly, these writ petitions have come 


‘ before us, 


6. The main question that arises for 
consideration is, whether the inam tenure 
of inam lands stood abolished and got 
converted into ryotwari tenure on the 
date of coming into force of the Inams 
Abolition Act or on the date of ryotwari 
patta? 


7. In order to determine this ques- 
tion, it is necessary to refer to the rele- 
vant provisions of the Act. Under Sec- 
tion 1 (3), the. Act comes into force at 
once, The Act having been published in 
the Andhra Pradesh Gazetie dated 14-12- 
1956, it came into force on that date. 
Section 1 (2) makes the Act applicable 
to inam lands mentioned in Clause (c) of 
Section 2. Clause (c) of Section 2 defines 
inam lands as any land in respect of 
which the grant in inam has been made, 
confirmed or recognised by the Govern- 
ment but does not include an inam con- 
stituting an estate under the Madras 
Estates Lands Act, 1908. Section 3 pro- 
vides for an enquiry by the Tahsildar 
for determining: ` ‘ 

(i) Whether a particular land in his 
jurisdiction is an inam lands 

(ii) Whether such inam land is in 
ryotwari, zamindari or inam village; and 

(iii) Whether such inam land is held 
by any institution. 

An 


an educational institution”. The said 
section further provides for an appeal to 
the Revenue Court and the order of the 
Revenue Court is made final and it be- 
éomiés. binding ‘on all persons ‘and institu-. 
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institution is defined in Sec-. 
tion 2 (e) as ʻa religious, a charitable or. 


lands. The.marginal note of Section 4 is 
“conversion of inam lands into ryotwari 
lands”, Sub-sec. (1) of Sec. 4 provides 
that in the case of inam lands in a 
ryotwari or a zamindari village, the per- 


.son or institution holding such lands as 
-inamdar on the date of the commence- 


ment of the Act, shall be entitled to ryot- 
wari patta in. respect thereof. In the 
case of inam lands in inam villages, sub- 
section (2) of Section 4 provides for three 
classes of cases, Clause (a) of the sub- 
section provides that if the inam land is 
held by an institution on the date of 
commencement of the Act, such institu- 
tion shall be entitled to a ryotwari patta 
in respect of that land. Clause (b) pro- 
vides that if such land is held by an 
inamdar other than an institution on the 
date of commencement of the Act and 
is in his actual occupation on the said 
date, the tenant who is declared to be 
in occupation of that land on 7-1-1948 
by the Revenue Court under Sec. 5 (3) 
or by the Collector under Section 5 (5) 
as the case may be, shall be entitled to 
a ryotwari patta for two-thirds share of 
that land, and the inamdar shall be en- 
titled to a ryotwari patta for the remain- 
ing one-third share thereof; and if no 
tenant has filed an application before the 
Revenue Court under Sub-section (2) of 
Section 5 within the period specified 
therein, the inamdar shall be entitled to 
ryotwari patta in respect of the land. 
The third class of case is dealt with by 
clause (c) which provides that if the 
inam land is held by an inamdar other 
than an institution on the date of com- 
mencement of the. Act, but is in the oc- 
cupation of a tenant on the said date, 
the tenant, who is declared to be in oc- 
cupation under Section 5 (3) or Sec- 
tion 5 -(5), shall be entitled to ryotwari 
patta for two-thirds share, and the inam- 
dar for the remaining one-third share; 
but if no tenant has filed an application 
under Sec. 5 (2), the tenant in occupa- 
tion of the land on the date of com- 


, mencement of the Act shall’ be entitled 


to ryotwari patta for two-thirds share 
and the inamdars shall be entitled to a 
ryotwari patta for the remaining one- 
third share thereof. Sub-sec. (3) of Sec- 
tion 4 further provides that the one- 
third share of the inam land in the oc- 
cupation of the tenant in respect of 
which the inamdar is entitled to a ryot- 
wari patta under clause (b) or clause (c) 
of sub-section (2) of Section 4, shall be 


‘deemed to be the compensation payable 
-to the inamdar in lieu of the extinguish- 


ment of his rights in the. two-thirds 
share of.such .land. Section 5 provides 


for -reinstatement of tenants who were. 


AP. 121 


122 A.P. 


in occupation of inam lands in inam vil- 
lages on 7-1-1948 but were evicted from 


,such lands before the commencement of 


the Act, by filing application. in that 
behalf before the Revenue Court, Sec. 6 


provides for determination of the parti-. 


cular portion of the land to be given to 
the inamdar towards his one-third share. 
The grant of a ryotwari patta is provided 
for in S. 7. Under this section, the Tah- 
sildar may suo motu, and shall on an 
application by a person or an institution, 
determine the persons or institutions 
entitled to ryotwari pattas in accordance 
with the provisions of Section 4 and 
grant them ryotwari pattas in the pre- 
scribed form. It also provides for an 
appeal to the Revenue Court against the 
order, of the Tahsildar. Sub-section (5) 
of Section, 7. of the Act further provides 
that in the case of inam lands held by an 
inamdar other than an institution in an 
inam village, no tenant or inamdar shall 
be granted a ryotwari patta until the 
decision of Revenue Court under sub- 
section (3) or of the Collector under sub- 
section (5) of Section 5 is given. Sec- 
tion 8 (1) confers a right of permanent 
occupancy on the tenants in occupation 
of inam lands in inam villages held by 


an institution in the inam villages. Sub-- 


section (2) of that Section renders any 
tenant having a right of permanent, oc- 
cupancy, liable for eviction on the 
grounds mentioned in Clauses (1) and (2) 
thereof. Section 9 lays down the proce- 
dure for evicting the tenants having 
rights of permanent occupancy on the 
grounds mentioned in sub-section (2) of 
Section 8. Section 10 empowered the 
institution to lease out the inam land 
when a tenant is evicted under Section 9. 
Section 11 (1) makes the provisions of 
the Andhra Tenancy Act, 1956 applicable 
to the tenancies in respect of the inam 
lands governed by the Act, but subject 
to the provisions of sub-section (2), Sec- 
tion 8 and S. 9. Sub-s. (2) of S. 11. pro- 
vides that in respect of inam lands or any 
part thereof, if the Tahsildar or Revenue 
Divisional Officer as the case may be, 
considers that the person in occupa- 
tion’ of such land or part thereof, is 
prima facie entitled to a ryotwari patta 
in respect thereof under Section 4, no 
order for his eviction from such inam 
or part, shall be passed under: the 
Andhra Tenancy Act, 1956 until it is 
finally decided that he is not entitled 
to a ryotwari patta thereto under Sec- 
tion 4. Section 12 makes every person or 
institution receiving a ryotwari patta 
under the Act in respect of an inam 
land liable to pay to the Government 


the ryotwari assessment as provided 
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therein with effect on and from the 
date of grant of a ryotwari patta. Sec- 
tion 14 bars the ‘jurisdiction of civil 
Courts from challenging the decision of 


the Tahsildar, the Revenue Court or the . 


Collector under the Act, except where 
such decision is obtained by misrepre- 
sentation, fraud or collusion. Section 15 
gives an overriding effect to the provi- 
sions of the Act. 


8 From the aforesaid provisions of 
the Act, it will be seen that the object 
of the Act, is to abolish and convert 
inam tenures into ryotwari tenures, 
There is no specific provision in the Act 
expressly stating that the abolition and 
conversion of the inam land into ryot- 
wari tenure will take place on the date 
of commencement of the Act or: on 
any other: date. No doubt, Section 1 (3) 
of the Act states that the Act shall come 


into force at once, but the question still ’ 


arises for consideration as to whether 


‘the inam land stood abolished and got 


converted into ryotwari tenure on the 
date of commencement of the Act or on 
a later date. 


9. Before dealing with the rival con- 
tentions of the learned counsel, it is ne- 
cessary to notice the distinction be- 
tween an inam tenure and a ryotwari 
tenure. In Maclean’s Manual of Mad- 
ras Administration, the meaning of inam 
is given as follows :— 

“An inam means ordinarily a gift by a 
superior to an inferior. In the south of 
India it is applied to the grant by the 
State (either originally or taking up a 
grant made by a village community) of 
the permanent right in one case to oc- 


cupy land without paying rent to the- 


estate and in another case to collect 
Government, assessment on and. The 
tenure though originally rent-free came 
in time in many cases to be qualified 
by the reservation of a portion of the 
assessable revenue, or by the exaction 
of all proceeds - exceeding the intended 
value of the original assignment. Such 
charge was called “jody” that is to say 
favourable rent or quit-rent, Failure to 
pay any instalment of the ‘jody’ made 
the estate liable to attachment. and sale 
by the Government under the case law”, 

10. In Sundararaja -Iyengar’s Land 
Tenure in the Madras Presidency, inam 
is explained as follows :— : 

“The existence of beneficial 


grants, ` 


~~ 


known originally by the Sanskrit name, ~ 


manyams, and latterly by the Arabic 
term, inams, after the Mohammedan con- 
quest, can be traced to a very remote 
antiquity in India. It was the custom. of 
the Hindu Government to grant assign- 


i 


-rendering the reversionary 


1980 


ments of lands, revenue free or at low 
quit-rents, for the support of temples 
and their servants, and charitable insti- 
tutions, for the maintenanze of holy and 
learned men, or for rewards for public 
service”, | 

This protection was continued by the 
Mohammaden Rulers and was also adopt- 
ed by the British Government for. some 
time, but it was later discontinued, Sub- 
sequently in 1859, rules were framed for 
enfranchising the inam grants by sur- 
interests of 
the Government for an equivalent quit- 
rent, and placing enfranchised inams on 
the footing of private property, and an 
Inam Commissioner was appointed who 
was authorised to sell the reversionary 
rights of the Governmen: and to issue 
a title deed to the inamdar in proof of 
such enfranchisement, Thus, the inams 
may be classified as; 


(1) Unenfranchised inams;: 

(2) enfranchised inams but liable to 
jody or quit-rent, as the case 
may be, 

(3) enfranchised inams, the rent being 
commuted or redeemed. 

` 11. Subsequently, under the Andhra 
Inams Assessment Act, 1955, the Govern- 
ment was empowered to levy in lieu 
of quit-rent, jody or other similar 
amount payable to the Government in 
respect of inams, an ` assessment at . the 
settlement rate for similar ryotwari 
lands in the village where the village has 
been settled and in other cases at the 
rates of assessment to be fixed by the 
Collector with reference to settlement 
rates for similar larids in neighbouring 
ryotwari villages. Some of the service 
inams have been, however, exempted 
from the levy of full assessment in 
order to secure the continuance of essen- 
tial village services. Thus, the essence 
of an inam grant is that it is a grant ‘of 
land, free of assessment or at low quit- 
rent or jodi or other like amount. 

12. Ryotwari tenure is described in 
Meclean’s Manual of Madras metre: 
tion as follows :— 

“A ryotwari settlement means the 


division of all arable land whether 
cultivated or waste into blocks or 


lots, the assessment of each block 
at a fixed rate for a- term of 
years, and the exaction of revenue’ 
from each occupant according to 


the area of land thus assessed which he 
occupies. That area may either remain 
constant, or may be varied from year to 
year, at the occupant’s pleasure, by the 
relinquishment of old blozks or the oc- 
cupation of new, Under tkis system each 
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occupant deals directly with the Govern- 
ment, and is responsible for his own re- 
venue assessment only. A ryotwari set- 
tlement is thus peculiarly a settlement 
with the peasantry, as tenants of the 
State enjoying a tenant right which can 
be inherited, sold or burdened for debt 
in precisely the same manner as a pro- 
prietary right, subject always to payment 
of the revenue, that is to say, the rent 
due to the State. z 

13. In Sundararaja lIyengar’s Land 
Tenures in the Madras Presidency, the 
nature of ryotwari tenure is explained as 
follows :— 

“The distinguishing feature of the ryot- 
wari system is that the State is brought 
into direct contact with the cultivators 
and collects the revenue through its own 
village officers without the intervention 
of intermediate agents such as farmers 
or zamindars, and its object is the crea- 
tion of peasant proprietors. All the in- 
creased income derived from the exten- 
sion of cultivation goes to the State. 
Under this system, the Government’s 
share of the produce is commuted, into 
a money payment and the principle 
on which such commutation is made is 
known as the half net principle”. 


14. It will be seen that in the case 
of inam lands they are. held either free 
of assessment or are liable to pay quit- 
rent, jody or other amount of like na- 
ture, which is much less than the assess- 
ment payable in respect of similar ryot- 
wari lands. Thus, the essential incident. 
of an inam tenure is the grant of a land 
either rent free or at low quit-rent or 
jody or other amount of like nature. It 
is. this benefit of holding the land either 
rent-free or at low quit-rent or jody or 
other amount of like nature that is 
taken away by conversion of the inam 
tenure into ryotwari tenure and full as- 
sessment under the ryotwari system is 
levied, 

15. To establish direct relationship 
between the. Government and the culti- 
vator,. several legislations have been 
enacted for abolition of Zamindaries and 
other estates, and for conversion into 
ryotwari.. The Inams Abolition Act is 
another piece of legislation enacted for 
the purpose of abolition and conversion 
of inam lands, known as minor _inams, 
into ryotwari. 

16. The question that arises for con- 
sideration is, as to when exactly, i e., 
from what date, the abolition of the 
inam lands and conversion of the same 
into ryotwari takes place under the Act. 
Is it on the date of coming into force of 
the Act or is it on the date of the actual 
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- grant.of a ryotwari patta for a particu- 
lar land either in favour of the inam- 
dar or the tenant? l 


17. Sri P. Kodandaramayya and Sri 
M. Jagannadha Rao, who addressed 
arguments on behalf of the petitioners, 
invited us to the several provisions of the 
Act in support of their contention that 
the abolition and conversion of the inam 
land into ryotwari takes place on the 
date of the commencement of the Aet, 
Firstly, it is contended that the person 
or the institution holding the inam land 
in ryotwari or zamindari village, is de- 
clared eligible to a ryotwari patta, In 
the case of the inam land in an inam 
village, held by an institution on the 
date of commencement of the Act, such 
institution shall be entitled to a ryotwari 


patta. In the case of inam land in an. 


inam village held by an inamdar other 
than an institution on the date of com- 
mencement of the Act, the inamdar and 
the tenant in possession on 7-1-1948 or 
on the date of commencement of the Act, 
shall be entitled to a ryotwari patta to 
the extent of one-third and |. two-thirds 
Share therein respectively. The conten- 
tion of the learned counsel is that Sec- 
tion 4 of.the Act came into force on 
14-12-1965 and from that date, the per- 
sons mentioned in Section 4 of the Act 
have acquired a right to the grant.of a 
ryotwari patta as mentioned therein and 
therefore, from that date, the inam 
tenure stood abolished and got convert- 
ed into ryotwari tenure. But, we are 
unable to accept this contention. The 
expression “on the date of commence- 
ment of the Act” only determines the 
person or institution in possession of the 
inam land on that date who is entitled 
to get a ryotwari patta. The right to get 
a patta cannot be equated to the grant 
of a patta. The person or institution 
declared entitled to the ryotwari patta 
under Section 4 of the Act has to 
‘work out his rights in accordance with 
the procedure laid down by the Act and 
obtain a ryotwari patta. Firstly, under 
Section 3 of the Act, an enquiry has te 
be held to determine the three points 
viz., whether a particular land is an inam 
land; whether it is ryotwari, zamindari 
or inam village; and whether it is held 
by any institution. (If) it is held that it 
is not an inam land, the provisions of 
the Act are not applicable, It is only on 
determination that a‘land: is an inam 
land under Section 3 of the Act that 
the provisions of the Act will get attract- 
ed to the said inam land. Further, the 
inamdar’s and the tenant’s right te 
grant of ryotwari pattas in respect . of 
the inam land will depend upon further 
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the inam land is in ryotwari, zamindari 
or inam village, and whether the inam 
Tand is held by an institution or a per- 
son; Further, under clause (b) of sub- 
Section (2) of Section 4 of the Act, the 
tenant in occupation of the inam land 
on 7-1-1948 will be eñtitled to a patta 
in respect of the two-thirds share, pro- 
vided he is declared to be in: occupation 
of that land by the . Revenue Court 
under sub-section (3) of Section 5 of the 


Act or by the Collector under sub-sec-|. 


tion (5) of Section 5 of the Act. Under 
Section 5 (2) .of the Act, a tenant in 
possession of the inam land in an inam 
village on 7-1-1948, is entitled to be re- 


‘stored to occupation of the land by mak- 


ing an application in that behalf to the 
Revenue Government, Until he is so re- 
stored to possession, the question of any 


right to a ryotwari patta vesting in such] - 


a tenant on the date of commencement of 
the Act will not arise. Clause (c) of sub- 
section (2) of Section 4 of the Act pro- 
vides for grant of a ryotwari patta to 
the tenant in respect of his two-thirds 
share if the tenant in occupation on 7-1- 
1948, does not apply for grant of a ryot- 
wari patta. Therefore, the right to get 
a ryotwari patta under Clauses (b) and 
(c) of sub-section (2) of Section 4 of the 


Act depends upon several questions to} 


be determined with regard to the tenant, 
who will be entitled to ryotwari patta. 

18. It is to be held that a, tenant in 
Possession on 7-1-1948, acquired a vested 
right to a patta for two-thirds share on 
the date of commencement of the Act. 
The ‘provision in clause (c) of sub-sec~ 
tion (2) of Sec. 4 of the Act, enabling 
the tenant in occupation on the date of 
commencement of the Act to get a patta 
in default of the tenant in possession on 
7-1-1948, applying for a grant of ryot- 
wari patta, results in divesting the lat- 
ter of the right which had vested in him. 
Under sub-sec. (3) of Section 4 of the 
Act, the one-third share of the inam 
land in the occupation of a tenant in 
respect of which the inamdar is entitled 
to a ryotwari patta under clause (b) or 
clause (c) of sub-sec. (2) of Section’ 4, 
shall be deemed to be the compensation 
payable to the inamdar in lieu of the 
extinguishment of his right in the two- 
thirds share of such land. The appor- 
tionment of the one-third share to the 


inamdar and two-thirds to the tenant is ¢ 


to be made under Section 6 of the Act. 
Under Section 6, where there is an 
aggreement between the tenant and the 
inamdar as to the particular portion of 
the land to be given to the inamdar 
towards his. .one-third share under 
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> 


oC). eon 7 


. els. 


(b) and (c) of: sub-section: (2), of 
Section 4 of the Act, they shall file a` 
foint statement before the Tahsildar. If 
there is no such agreement, the Tahsil- 
dar has to determine the portion of; the 
-inam land in the occupation of the ten- 
ant to be given to the inamdar 
towards his one-third share. There- 
fore, until this apportionment is 
done and a one-third portion of 
the inam land in the. occupation 
of the tenant is actually given to: the 
inamdar, there is no extinguishment of- 
the rights of the inamdar to the two- 
thirds share of such land. This also 
shows that the inam land will not stand 
abolished and get converted into ryotwari 
tenure on the date of the commencement 
of the Act. 


19. Section 7 of the Act provides for 
~an enquiry by the Taksildar suo motu 
or on an application by the person or 
institution, the determination of the per- 
son or institution entitled to a patta, 
and, for granting of a ryotwari patta in 
the prescribed form, It is only on the 
grant of a ryotwari patta that a direct 
relationship is established between the 
Government and the petitioner. The form 
perscribed under Section 12 of the Act, 
provides that every person or institution 
receiving ryotwari patta in respect of 
the inam land, shall with effect on and. 
from the date of the grant of a ryotwari 
patta, be liable to pay the Government 
the ryotwari assessment as mentioned 
therein. This again shows that until a 
ryotwari patta is granted and the ryot- 
wari assessment is imposed as required 
by section 12 of the Act, the inamdar 


# continues to hold the inam land subject 


to payment of the assessment under the 
‘Andhra Inams Assessment Act, which 
admittedly applies to inam lands, 


20. Two other important provisions 
in Section 12 are, the proviso to Cl. (b) 
of that section and the ‘Explanation 
thereto which are as follows :—, 


PROVISO. - 


“Provided that if any jodi or kattu- 
badi is payable in respect of an inam 
Jand to the landlord of an estate, | the 
amount of such jodi or kattubadi shall 
be deducted from the assessment paya- 
ble to the Government under this sec- 
tion”, 7 

. EXPLANATION : 

“If no quit-rent, jodi or kattubadi or 
other amount of ‘like ‘nature was ` paya- 
ble to the Government in respect of any 
inam land immediately before the grant- 
ing of a ryotwari patta, the assessment 


leviable ‘on such. imam lend ‘in: this. sec- » 
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tion. shall be in lieu of stich’ quit-rent, : 
jodi or kattubadi or other amount afore- 


_ said”. 


These provisions clearly indicate that 
the inam tenure continues till the grant 
of a ryotwari patta. Particularly the 
expression in the Explanation “quit-rent, 
jodi or Kattubadi or other amount of 
like nature payable to the Government 
in respect of any inam land immediately 
before the granting of a ryotwari patta” 
gives a clear indication that the inam 
tenure continues till the - grant of a 
ryotwari patta, and that the inamdar 
will be liable to pay quit-rent, jodi etc., 
till the grant of a ryotwari patta. This 
liability to pay quit-rent, jodi, or other 


‘amount of like-nature stands modified or 


varied by the provisions of the Andhra 
Inams Assessment Act, 1955, which was 
enacted with a view to levy full assess- 
ment on several inam lands with ‘effect 
from 1-7-1955. But that Act does not 
alter the character of the Inam tenure 
of the inam lands, but only alters, the 
quantum of assessment. 

21. Section 7 enjoins that the ryotwari 
pattas have to be granted in the prescri- 
bed form, Form No, VIII prescribed by 
the Rules provides that the inamdar, 
who was granted a ryotwari patta “shall 
hold the lands specified therein under 
roytwari tenure and shall be liable to 
pay the ryotwari assessment in respect 
of the said lands in accordance with the 
provisions of Section 12 of the Act and 
such additional and other dues and 
amounts, if any, as may be leviable in 
respect of the said land.” ‘Thus, it is 
only from the date of the. grant of a 
ryotwari patta that the grantee of the 
patta becomes liable to pay the ryotwari 
assessment. This also indicates that the 
inam tenure of inam land continues till 
the ryotwari patta is granted under Sec- 
tion 7 of the Act, in the prescribed form. 

22. Sri P. Kodandaramayya placed 
strong reliance on the marginal note to 
Section 4 which reads: 


“Conversion of inam lands into ryot- 
wari lands”. : 
and contended that as Section 4 had 
come into force on the date of com- 
mencement of the Act, the conversion 
of.. inam land into ryotwari tenure 
also took place on the same date. 
The learned Advocate-General contended 
that the marginal note is not part of the 
statute and cannot be used as an aid to 
construction of section, and that even 
otherwise, the marginal note does not 
specify the point of time -at which the 
inam land is abolished and converted 
into ryotwari tenure. The. submission 
ofthe learned . Advocate-General - has. to 
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be accepted. Both the parties have re- 
lied upon several rulings of the Supreme 
Court, but it will be sufficient to refer 
to the latest ruling of the Supreme Court 
in Muslim Wakfs Board, Rajasthan v. 
Radha Kishan, AIR 1979 SC 289, where 
his Lordship Sen, J. speaking for- the 
Court observed at pages 295/296 as fol- 
lows :-—~ 

“The weight of authority is in favour 
of the view that the marginal note ap- 
pended to a section cannot be used for 
construing the section, Lord Macnaghten 
in Balraj Kunwar v. Jagatpal Singh 
(1904) ILR 26 All 393: (1904) 1 All LJ 
384 (PC), considered it well set- 
tled that marginal notes cannot be 
referred to for the purposes 
construction. This Court after refer- 
ring to the above case with approv- 
al, said in Commr. of Income-tax v. 
Ahmedbhai Umarbhai & Co. 1950 SCR 
335: (AIR 1950 SC 134):— 


“Marginal notes in an Indian Statute, 
as in an Act of Parliament cannot be 
referred to for the purpose of constru- 
ing the statute. 


As explained by Tord Macnaghten in 
the Privy Council, marginal notes are not 
part of an Act of Parliament”, 


In view of the aforesaid latest ruling 
of the Supreme Court, we do. not think 
that the marginal note can be relied upon 
for construing the statutory provision in 
Section 4 of the Act. Even otherwise, the 
language of the marginal note to Sec. 4 
does not give any indication as to the 
point of time at which conversion of the 
inam land into ryotwari tenure takes 
place. It is only by reference to the 
provisions of the Act that question has 
to be determined. 


23. Sri, M. Jagannadha Rao relied 
upon the provisions of Section 8 of the 
Act which confer permanent occupancy 
rights on tenants in inam lands held by 
institutions in inam villages and con- 
tended that the right of permanent oc- 
cupancy vested in such tenant on the 
date of commencement of the Act itself, 
But we do not find any forće in this sub- 
mission. As to who is the tenant, who 
will be entitled to right of permanent 
occupancy under S., 8, of the Act cannot 
be determined until it is first decided 
whether the tenant is in posses- 
sion on 7-1-1948 who is entitled 
to be restored ‘to possession or, whether 
the tenant in possession on the date of 
commencement of the Act will be en- 
titled to claim the right of -permanent 
occupancy. 

24. The next relevant provision to be 
noticed is Section 11 of the Act. Under 
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sub-section (1), the provisions of the 
Andhra Tenancy Act are made applica~ 
ble to tenancies in respect of inam lands 
governed by the Act. This provision ap- 
plies to all tenancies in respect of inam 
lands governed by the Act and  nof 
merely to tenancies of inam lands falling 
under Sections 8, 9 and 10 of the Act, 
The intention of the legislature is that 
-until all the statutory steps are taken in 
accordance with the provisions of the 
Act and ryotwari pattas are granted, the 
tenants in possession of such inam lands 
shall have the protection of the provi- 
sions of the Andhra Tenancy Act. 

25. S. 11 (2) of the Act provides that 
where a person in occupation of the 
inam land or part thereof is prima facie 
entitled to a ryotwari patta under Sec- 
tion 4 of the Act, no order for his evic- 
tion shall be passed under the Andhra 


Tenancy Act until it is decided that he `) 


is not entitled to ryotwari patta under 
Sec. 4. This conferment of the benefit 
of provisions of the Andhra Tenancy Act 
would be wholly unnecessary if the inam 
lands stood converted into ryotwari te- 
nure on the date of commencement of 
the Act and the relationship of landlord 
and tenant between the Inamdar and his 
‘tenant ceased on that date, In our opinion, 
the provisions of Section 11 clearly indi- 
cate that Inam land continues until it is 
finally decided as to who is entitled to a 
ryotwari patta under Section 7 of the 
Act. 


26. Learned counsel for the. petitioners 
contended that as the right to resume 
the inam lands stood abrogated on the 
commencement of the Act, the inam te- 
nure stood abolished on that. date. But 
the learned Advocate-General contended 
that the liability to resumption is not a 
necessary incident of an inam tenure and 
that there are inams which are irresum- 
able, and that service inams cannot be 
resumed so long as services are rendered, 
and, therefore, the fact that the right of 
resumption is put an end to in respect of 
resumable inams, does not lead to the 
inference that the inam tenure stood 
abolished on the date of commencement 
of the Act. He has invited our attention’ 
to_the Full Bench decision in Sundaram 
Ayyar v. Ramachandra .Ayyar (1917) 
ILR 40 Mad 389, where it was held that 
a grant to be an inam need not be re- 
sumable. In view of the aforesaid ruling, 
the right of resumption not being an ‘es- 
sential incident of an inam, the abroga- 
tion of the right of resumption would 
not by itself corivert the inam land into 
ryotwari tenure. 

27. Sri Kodandaramayya, the learned 
counsel appearing for some of the. writ 


we 
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, 
oe i 


1980 


petitioners contended that the decision 
of the Full Bench was based on the fol- 


lowing four premises, which are wrong, ' 


__ (1) that there was no provision in the 
Act fixing the date for conversion of the 
inam tenure into ryotwari tenure; 


(2) that there is no provision for abò- . 


lition and vesting of the inam land as; in 
the case of estates under the Estates 
Abolition Act; 

(3) that Sections JI and 12 indicate 
that the conversion of the inam land 
into ryotwari tenure takes place.on the 
date of grant of the ryotwari patta, and; 

(4) that by reason of the provisions of 
Section 6, the inamdar could not acquire 
a right to the grant of a ryotwari patta 
to his one-third share until the tenant 
in possession of the inam land puts him’ 
in possession of the. one-third share, 


28. But we do not think there is any 
force in this submission. There is no ex- 
press provision in the Act fixing the date 
on which the abolition and conversion of 
inam lands into ryotwari tenures takes 
place, Therefore, all the provisions of 
the Act were referred to by the Full 
Bench in order to determine when exact- 
ly the abolition and conversion of inam 
land into ryotwari tenure would take 
place, The Full Bench no doubt referred 
to the provision in the Estates Abolition 
Act with regard to the vesting of the 
estate in the Government on the notified 
date and. the absence of a similar provi- 
sion in the instant Act. But that was not 


. made the sole basis for coming to the 


conclusion that the inam land stood abo- 
lished on the date of the grant of the 
patta. On the other hand, 
Vaidya, J. delivering the judgment of 
the Full Bench observed in paragraph 12 
that there being no specific provision 
with reference to the intendment of the 
Act (sic). The learned Judge thereafter 
considered the several provisions of the 
Act in detail and came to the conclusion 
that the abolition and conversion of inam 
tenure into ryotwari took place only on 
the date of grant of ryotwari patta. We 
have already referred to the provisions 
of Sections 6, 11 and 12 of the Act and 
held that the aforesaid provisions indi~ 
cate that the conversion: of the inam te- 
nure into ryotwari tenure took place 
only on the date of gran? of the patta, 
We do not therefore, agree with the con- 
tention of Sri P. Kodandaramayya. that 
the Full Bench decision was based on 
any wrong premise. 

29. Sri P. Kodandaramayya, the 
learned counsel for the petitioner con- 
tended that the statute kas to be con- 
strued or interpreted with reference to 
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the statutory provisions of the Act and 
the intention of the Legislature has to 
be gathered solely on the basis of such 
a construction or the interpretation of 
the language of the provisions of the sta- 
tute and it cannot be based upon any 
omission or absence of a provision in the 
Act, and that the Full Bench committed 
an error that in the absence of any pro- 
vision similar to the provisions occurring 
in the Estates Abolition Act or in the 
Andhra Pradesh (Telangana Area) Inams 
Abolition Act, the abolition and conver- 
sion of the inam land under the Act 
would not take place on the date of the 
coming into force of the Act. In support 
of this contention, he has relied upon 
the rulings in Amalgamated Electricity 
Co. v, Ajmer Municipality, AIR 1969 SC 
227 and S. T. Commr., U. P. v. Parson 
Tools and Plants, Kanpur, -AIR 1975 SC 
1039. The learned Advocate-General, 
while not controverting the aforesaid 
principle of statutory construction, how- 


-ever, contended that the Full Bench in 


Veeramma v, Surudamma based its con- 
clusion solely on the’ provisions of the 
Act, and therefore, there was no contra- 


‘vention of the aforesaid principles of 


statutory construction. I think this sub- 


-mission of the Advocate-General has to 


be accepted. It is observed by the Full 
Bench in paragraph 12 as follows:— 


“It has also to be seen that there is no 
provision in the Inams Abolition Act 
whereby it can be specifically stated that 
on the date of the commencement of that 
Act, the inam tenures to which the Act 
applies stood abolished and converted 
into ryotwari tenures. The learned coun- 
sel for the respondent is right when he 
states that there is no specific provision 
which says that the inams will stand 
abolished or converted into a ryotwari 
patta, This position being canceded, the 
question whether the inam tenure stood 
abolished and was converted into a ryot- 
wari tenure on the date of the com- 
mencement of the Act will have to be 
determined from the intendment of the 
Act. It is an accepted principle of inter- 
pretation that such a conclusion can only 
be drawn if the provisions of the Act 
lead to the said result and no other re- 
sult.. If two conclusions can be reached 
from the provisions of the Act, it cannot 
be held that the inam tenure stood abo- 
lished or converted into a ryotwari te- 
nure on the date of the commencement 
of the Act.” 


30. Sri M. Jagannadharao, the learn- 
ed counsel for the petitioners relied upon 


_L. D. Maheswari v. Maharashtra Reve-. 


nue Tribunal (AIR 1975 SC 1036) in sup- 


tee Rodi ry 
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port of their contention that by virtue of 
‘the provisions of Section 4 of the Act 
vesting of the ownership of the Inam 
lands in the State and the transfer to 
the inamdar or the tenant as the case 
may .be, took place simultaneously on the 
date of the coming into force of the Act, 
The learned Advocate-General contend- 
ed that that case has no bearing on the 
question that arises for consideration 
here. In that case, it was contended that 
Section 46 (1) of the Bombay Tenancy 
and Agricultural Lands (Vidarbha Re- 
gion) Act, 1958 was violative of Art. 19 
(1) (£) of the Constitution and that it was 
not saved by Article 31 (A). Section 46 
(1) reads as follows :— 


“45 (1). Notwithstanding anything in 
this Chapter or any law for the time be- 
ing in force or any custom, usage, decree, 
contract or grant to the ‘contrary, with 
effect on and from the first day of April, 
1961, the ownership of all lands held by 
tenants which they are entitled to pur- 
chase from their landlords under any of 
the provisions of this chapter shall stand 
transferred to and vest in, such tenants 
and from such date such tenants shall be 
deemed to be the full owner of such 
lands.” 


31. The argument advanced on behalf 
of the appellant there was that under 
-Section 46 (1), the ownership of the 
lands held by the tenants which they 
were entitled to purchase from their 
landlords stood transferred to and vest- 
ed in’ the tenants and that there was no 
acquisition by the State of any estate or 
any rights therein, nor was there any 
extinguishment or modification of such 
rights in favour of the State. Hence Sec- 
tion 46 (1) was-not saved by Article 31 
(A). Paragraph 9 sets out the contentions 
raised and the reasons given by the 


learned Judge, Goswami, J. speaking for. 


the Court for repelling the said conten- 
tion and it is necessary to extract the 
same in full, 


“The learned counsel next contended 
that Section 46 of the Act is violative of 
Article 19 (1) (£) of the Constitution and 
_ is not saved by Article 31-A which is 
not applicable. Counsel submits that un- 
der Section 46 there is no acquisition by 
the State of any estate or of any rights 
therein or the extinguishment or modi- 
fication of any such rights in order to 
come within the saving provision of 
Article 31-A (1) {a). According to coun- 


sel the land is transferred from the 


-landlord and vests in the tenant by vir- 
_ tue of ‘Section 46, There is, therefore, 


ör of ány 
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no acquisition ‘by the State of any” estate 
tights therein nor is there’ any. 


extinguishment or modification ‘of. such ` 
rights in favour of the: State. Section 46 


- and such other provisions in the Act are 


in furtherance of agrarian reforms 

which are one of the principal objects of 

the Act. The fact that Section 46- in 

terms transfers the land from landlord 

‘to tenant and vests the ownership in the 

latter does not mean that there is no 

extinguishment of the estate or its rights 

in favour of the State for the sole reason 

that there is no express mention of such 

acquisition by the State in terms. The 

scheme underlying the provisions may 

be briefly stated, The State being the 

paramount owner of the lands had‘ ear- 

lier granted the land to the tenure 

holders who are the landholders ‘under 

the Act. In order to transfer the land to 

tenants from the landlords the first step 

the State will have to take is to ex- 

tinguish the rights of the tenure holders 

under the paramount owner, It was only 

then that.transfer of the same land to the 

tenants under the landlords will be pos- 

sible; Section 46, in our opinion, has 

achieved the twin purpose of extinguish- ` 
ment of the right of the landlord in the 

estate and conferment of the same right 

upon the tenant. Once that happens 

there is in one breath extinguishment of 

the right in favour of the State and the 

conferment of the said right in favour 

of the tenant, There is, therefore, no 

substance in the contention that Arti- 

cle 31-A is not applicable in this, case to 

enable the appellants to challenge the 

provision under Article 19 (1) (f) of the 
Constitution, The objection of the learn- 

ed counsel is, therefore, without sub- 

stance. Since Article 31-A is clearly ap- , 
plicable, we need not deal with the ob- 7 
jection of counsel on the score of viola- 
tion of Article 14 of the Constitution.” 

- 32. It will be at once seen from the 
aforesaid paragraph that no question 
arose or was decided as to on which. data 
‘the acquisition or extinguishment or 
modification of the rights in the lands’ 
covered by Section 48 (1) tock ‘place, In 
fact such question would not arise as 
Section 46 (1) itself specifies that the 
ownership shall stand transferred to the 
tenants with effect on and from the ae 
April, 1961, : 


33. The only question which fell for 
consideration there was, whether there’ 
was acquisition by the State of’ any estate . 
‘or rights therein or whether there was ` 
any extinguishment or modification of: 
such rights in favour of the State and 
whether the provisions of Section 46 (1) - 
related to agrarian reform so as to at- 

‘tract’ the’. protection of Article 31 (A). - 
~"Fhat’ decision, therefore; -does:not render -- 
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any assistance in determining the quas- 
tion that arises for consideration here 

34. It is sought to be contended by 
the learned Advocate-General that the 
expression ‘inam land’ has been used in 
all the sections of the Act and this also 
indicates that the inam tenure continues 
till the grant of a ryotwari patta. But 
we do not think this sukmission can be 
accepted. No doubt, the expression ‘inam 
land’ is used in several sections, but it 
is used with a view to describe or iden- 
tify the land in respect of which the 
ryotwari patta is to be ‘granted but it 
does not lend. any assistance in detar- 
mining the date on whica the inam że- 
nure stands abolished and gets conver-ed 
into ryotwari tenure. 


35. One other contention raised by 
Sri Kodandaramayya, the learned coun- 
sel for the petitioners is zhat if the date 
of the grant of the ryotwari patta is held 
to be the date on which the inam tenure 
stands abolished and gets converted iato 
ryotwari tenure, there will be different 
dates on which the inam land gets ccn- 
verted into ryotwari tenure. But there 
is nothing illogical or incongruous in 
providing for the conversion of the inam 
lands into ryotwari tenures on different 
dates. The provisions of the Act indicate 
that ryotwari patta can cnly be granted 
after all the steps have been taken in ac- 
cordance with the provisions of the Act 
and necessarily, the protwari patzas 
will be granted on different dates afer 
determining the nature of the inam land, 
and the person or institutions of (or) the 
tenants entitled to the grant of pattas. 
There is no express provision in the Act 
that all the inam lands governed by the 
Act should stand abolished and get ccn- 
verted into ryotwari tenure on the same 
date. 

36. It has to be noted that the Act 
contemplates not mere abdlition but aso 
conversion of inam lands into ryotwari 
tenure. There cannot be any hiatus or 
interregnum between .the abolition and 
conversion of the inam land into ryat- 
wari tenure. The tenure cannot stand 
abolished and remain in a state of sus- 
pense till it is converted into: ryotwari 
by grant of a ryotwari patta, If the inem 
land stood abolished on the date of com- 
mencement of the Act, it. ceased to be 
inam land from that date. At the same 
time, it cannot be treated as ryotwari 
land until a ryotwari patta is granted. If 
so, the inamdar or the tenant as the cese 
may be will not be ‘liable to pay the 
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assessment under the Inams Assessment 


- Act or ryotwari assessment during the 


intervening period. If the contention of 
the petitioners is to be accepted, there 
will be a hiatus between the abolition 
and the conversion of inam land into 
ryotwari tenure, and it will lead to ano- 
malies and difficulties in determining the 
rights and fixing the liabilities of the 
inamdars and the tenants, The provisions 
of the Act should, therefore, be constru- 
ed in such a manner as not to lead ta 
any such result. The legislative intention 
appears to be clear that there should be 
no time lag between the abolition and 
conversion of the inam land into ryoft- 
wari and that they should take place 
simultaneously. In other words, the in- 
tention is to abolish inam tenure by con- 
version into ryotwari teneure (and till 
conversion) takes place, the inam tenure 
continues. The scheme and object of the 
Act coupled with the various provisions 
of the Act, indicate that the abolition of 
the inam tenure of the inam land would 
take place simultaneously or contempo- 
raneously with the conversion of the 
inam lands into ryotwari tenure. 

37. For all the aforesaid reasons, we 
hold that the decision of the Full Bench 
in Veeramma v. Surudamma supra, is 
correct and does not require any recon- 
sideration. The question referred is an- 
swered accordingly. 


Reference answered accordingly. 
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` MADHAVA REDDY, J. 

In re, Ramineni Suryanarayana, Peti- 
tioner. 

Civil Revn. Petn, No. 3130 of 1979, D/- 
9-10-1979. 

Civil P. C. (1908}, O. 17, R. 3, O. 9, 
R. 13 and O. 3, R. 1 — Presence of de- 
fendant’s counsel amounts to presence of 
defendant for purposes of O. 17, R. 3 — 
On day of hearing defendant absent — 
His counsel present but producing no 
evidence — His request for adjournment 
refused and plaintiff's evidence recorded 
in his presence — Next day judgment 


and decree passed in his presence — 


Decree is not ex parte — Application to 
set aside decree under 0O. 9. R. 13 is not 
maintainable. 

By virtue of Order 3, Rule 1 the pre- 
sence of party’s counsel amounts.to pre- 
sence of party for purposes of Order 17, 
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Rule 3. In a suit for recovery of money 


the defendant pleaded partial discharge 
and in spite of several adjournments did 
not adduce any evidence and on the day 
to which the suit was posted for trial 
the defendant was absent and no evi- 
dence was produced on his behalf 
though his counsel was present. Though 
the counsel’s request for adjournment 
was refused he did not withdraw from 
the case or report “no instructions”, The 
Court recorded the plaintifi’s evidence in 
the presence of the defendant’s counsel 
and next day pronounced judgment and 
passed a-decree in his presence, It was 
. held that the presence of the defendant’s 
counsel on the day of hearing and on 
the day of judgment constituted persence 
of the defendant and the judgment and 
decree passed in the suit could not be 
treated as ex parte. Merely because the 
counsel did not lead any evidence to 
substantiate the defendant’s plea of par- 
tial discharge it could not be said that 
the defendant was set ex parte. There- 
fore the application under O, 9, R. 13 
to set aside the decree was not main- 
tainable. AIR 1961 Andh Pra 201 (FB) 
end AIR 1975 Andh Pra 90 and AIR 
1967 Andh Pra 152 and- AIR 1918 Mad 
143 (2) (FB), Dist; ATR 1975 Mad 213, 
Expl. : (Paras 2, 4) 
Cases Referred : Chronological Paras 


AIR 1975 Andh Pra 90 

AIR 1975 Mad 213 

AIR 1967 Andh Pra 152 

AIR 1961 Andh Pra 201 (FB) 
AIR 1918 Mad 143 (2) (FB) 


B. V. Subbiah, for Petitioner. 
ORDER :— This revision is directed 
against the order of the District Munsif, 


C8 CO 68 Oo wo 


Guntur, dismissing the petition for set- . 


ting aside an ex parte decree, In a. suit 
for the recovery of a sum of Rs. 2,740/- 
said to be the price of the pesticides 
supplied to the defendant, the defendant 
had pleaded partial discharge and the 
only issue raised in the suit is whether 
the payment pleaded by the defendant is 
true. The burden of proving that issue 
was placed rightly on the defendant. In 
spite of several adjournments no `evi- 
dente was adduced by the defendant 
when it was posted for trial..On 3-7-1978 
' the defendant did not produce any wit- 
nesses or any evidence and as noted by 
the learned Munsif “he. himself has not 
entered into the witness box to substan- 
tiate the plea taken by him, the burden 
of which lies upon him”. The suit was 
decreed on the evidence of P. W. 1, who 
was examined on that day and denied 
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the defendant’s plea of partial discharge 
in the written statement that he had 
paid Rs. 2,000/-, Accordingly the suit 
was decreed on 4-7-1978. From the judg- 
ment it is clear that the counsel for the 
defendant was present on 3-7-1978 when 
the evidence of P, W. 1 was recorded and 
on 4-7-1978 when the judgment was pro- 
nounced, On the footing that an ex parte 
decree was passed against him the de- 
fendant filed a petition under Order IX, 
Rule 13, C. P, C. to set aside the decree. 
That petition was dismissed both on the 
ground that it was not an ex parte decree 
and a petition under Order IX, Rule 13, 
C. P. C. does not lie and on the ground 
that there are ho sufficient grounds for 
allowing the petition. 

2. In this revision petition it is con- 
tended by Mr, B. V. Subbaiah, the learn- 
ed counsel for the petitioner, that the 
proceedings taken on 3-7-1978 and the 
judgment and decree rendered on 4-7- 
1978 must be treated as an ex parte 
decree inasmuch as the defendant was 
not present in person and his counsel 
had asked for an adjournment and the 
same having been refused did not further 
participate in the proceedings. It is true 
that the defendant was not present in 
person, but admittedly his counsel was 
present and sought an adjournment. Pre- 
sence of the counsel-on behalf of the 
defendant constitutes the presence of. the 
defendant. If, as admitted by the peti- 
tioner, his counsel had sought: an ad- 


“journment of the hearing he effectively 
` represented the defendant on the date 


when the evidence of P. W. 1 was re- 
corded and the judgment was pronounc- 
ed. There is nothing on record to show 
that after the adjournment was refused, 
the counsel withdrew from the case or 
reported ‘no instructions’, On the con- 
trary both on that day and even on the 
next date when the judgment.was pro- 
nounced, he was present. Order 3, R. 1 
enables the party to enter appearance, 
file any application or perform any act 
in person or by his recognised agent or 
by a pleader except where it is. other- 
wise expressly provided by any law for 
the time being in force, Hence presence 
of the party’s .counsel amounts to pre- 
sence of party for purposes of Order 17, 
R. 3. The presence of the counsel consti-} 
tutes the presence of the defendant and 
the proceedings taken in his presence on 
3-7-1978 and the judgment rendered on 
4-7-1978 cannot be treated as ex parte 
judgment and as such a petition under 
Order IX, Rule 13, C. P. C. was saa 
held to be not maintainable, z 
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. 3., Mr. Subbayya, the learned counsel 
for the petitioner, however. relied upon 
certain decisions of this Court to cœ- 
tend that if a party is present through 


counsel he cannot be deemed to be pre-- 


‘sent for the purpose of proceeding uncer 

Order 17, Rule 3, C. P. C. and-if the 
party is not present in person but is orly 
present through counsel he must be 
deemed to be absent and any proceeding 
_ taken in such a situation must be deem- 
ed to be.ex parte proceeding entitling 
such party to file an application under 
Order 9, Rule-13, C. P. C. He first re- 
ferred to the Full Bench decision of this 
Court in M. Agiah v. Mohd, Abdul Ka- 
reem, AIR 1961 Andh Pra 201 (FB), in 
which it was held thus :— 


“Both on the language of the relevant 
rules and the decided cases, the positien 
is clear that where the parties fail to 
appear in Court, it-is open to the Court 
to dismiss the suit for default, the. othar 
alternative being to adjourn it to another 
date. But it is not competent to the 
Court in the absence of parties to pr- 
ceed to dispose of the case on the merits, 
though the defaulting party is also guil:y 
of non-compliance with the i aac 
of Rule 3.” 


The Full Bench was delieg with a case 
where a party who was granted time 70. 
perform an act not only Zailed to do it 
but also absented himself on the date <o 
which the hearing was adjourned, . The 
Court held that in such a case Rule 2 
and not Rule 3 of Order 17 applied. The 
Court further held that Rule 3 comes im- 
to operation only where the parties are 
present and are prepared to. proceed 
with the further hearing of the case but 
„commit default of the kind mentioned in 
that rule. This decision is not an authe- 
rity for the proposition that the appear- 
ance of a party through a counsel is 
tantamount to the absence of a party 
and for the purpose of the application ef 
Order 17, Rule 2 or 3, the Court contem- 
plates the presence of the party in per- 
son. The learned counsel also relied 
upon another decision of a single Judge 
of this Court in M. Surya Rao v. P. Pec- 
diyya, AIR 1967 Andh Pra 152, wherein 
Ekbote, J., as he then was held :— 


“Order 17, Rule 3, C. P. C., does ncf 
apply to case where a party appears 
merely for the purpose of seeking an ad- 
fournment, after the refusal of which, 
whether he goes out or although remains 
present does not participate in the hear- 
ing of the case, in either case he would 
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be considered as not present 
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It is now beyond doubt that the mere 


` presence in Court of a party or his coun- 


sel not duly instructed cannot be consi- 
dered as an appearance of the party 
within -the meaning of Order 17, Rule 3, 
CP: C, 
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That again was a case where the carte 
sought an adjournment and after the ad- 
journment was refused, he left the Court 
and the Court set him ex parte and pro- 
ceed to pronounce the judgment in the 
presence of the counsel “not duly in- 
structed”. and who did not take further 
part in the proceedings. Further it was 
a clear case where the Court set ‘the 
defendant ex parte” and the counsel was 
“not duly instructed” and did not take 
part in the proceedings. In those cir- 
cumstances, the Court held ............c:000 


ore sòs seo see see see coe s.. 


“Mere presence in Court of a party or 
his counsel not duly instructed cannot 
be considered as an appearance of the 
party within the meaning of Order 17, 
Rule 3, C. P, C.” 


“The learned counsel further relied upon 


a judgment of my learned brother Rama- 
chandra Raju, J. in Suryamma v. A. P. 
State Electricity Board, AIR 1975 Andh 
Pra 90 wherein it was held that mere 
physical presence in Court does not 
amount to participation in the hearing 
when there is no actual participation as 
such in the hearing and the decree pass- 
ed should be deemed to be one under 
Order 17, Rule 2, C. P. C. and not under 
Order 17, Rule 3 and as such a petition 
under Order 9, Rule 13, C. P.-C, lies. 
This also is not a case where it was laid 
down that if the party is not present in 
person but is present through counsel he 
should be deemed to be not present for 
the purpose of O. 17, R. 2, C. P. C. 
The test laid down was whether the pre- 
sence of the counsel for the party was 
mere physical presence in the Court or 
was it a presence in the Court amount- 
ing to participation in the hearing. On 
the facts and circumstances of that case 
it was held that the counsel present did 
not represent the party, Though the peti- 
tioner also relied upon a decision of the 
Madras High Court in C. R. Corera & 
Brothers v. Chief Secretary, Government 
of Pondicherry, AIR 1975 Mad 213, that 
decision actually goes counter to his con- 
tention that the counsel’s mere presence 
cannot be deemed to be the presence of 
the party for the purpose of Order 17, 
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Rule 2 or 3, C. P. C. In para 7 Soma- 
sundaram, J. observed as follows :— 


“Rule 3 applies to a case where the 

suit is adjourned on the application of a 
party and he is in default at the ad- 
journed hearing. This 
happened in this case. For Rule 3 to 
apply the party must be present at the 
adjourned hearing. His advocate has been 
present in this case. The decision under 
Order XVII, Rule 3 amounts to a decree 
and the remedy of the party aggrieved 
ean be only by way of appeal.” 
The earlier Full Bench decision of the 
Madras High Court in Pichamma v. Sree- 
ramulu (AIR 1918 Mad 143 (2) (FB)) 
which is sought to be relied upon by the 
learned counsel for the petitioner, alse 
does not help him in any manner, That 
decision laid down thus :— 


“There is no conflict between Rules 2 
& 3 of Order 17, They are independent 
end mutually exclusive. Where the re- 
guisites of Rule 2 are satisfied, that rule 
and not Rule 3 should be applied al- 
though, in addition to the absence of the 
party, circumstances exist which would 
satisfy the requirements of Rule 3.” 
That decision does not deal with the 
question whether the presence of the 
parties means presence of the parties in 
person or includes presence of the par- 
ties through their counsel; it lays 


“Rule 2 of Order 17, deals with cases 
of absence of parties and Rule 3 with 
Zailure to do what was ordered. If the 
party fails to appear Rule 2 applies and 
the Court should not assume that.he is 
guilty of default and apply the stringent 
. provisions of Rule 3. Rule 3 applies only 

to cases where the parties are present 
and have not satisfied the Court as to 
the existence of any adequate reason for 
their ‘not having done what they were 
directed to do.” 

4. In the instant case, from the pro- 
ceedings of the Court and the Judgment 
recorded by it, it is clear that the de- 
fendant was present through his coun- 
sel both on 3-7-1978 and 4-7-1978. The 
evidence was recorded in his presence 
and the judgment was pronounced in his 
presence. Although he sought an ad- 
journment was refused he did not cease 
to represent the defendant-petitioner. He 
did not report 'no instructions’. He did 
not withdraw from the case or fail to 
participate in the proceedings. Merely 

‘Ibecause he did not lead any evidence to 
substantiate the plea taken by the de- 
-\fendant,: it.cannot be said that. the. dẹ- 
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is what has 
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fendant was set ex parte and, an ex parte 
judgment and decree was rendered 
against him, Consequently a petition un- 
der Order 9, Rule 13, C. P. C. does not 
lie. That is what the lower court has 
held and I see no reason to interfere 
with the order. Even otherwise, assum- 
ing that a petition under Order 9, R. 13 
does lie, there are no merits in the peti- 
tion. He has not adduced any explana- 
tion as to why he could not be present 


although several adjournments were 
given. i 
5. This revision petition therefore 


fails and is accordingly dismissed. 
Petition dismissed. 
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FULE BENCH 
C. KONDIAH, C. J., P. A. CHOUDARY 
AND SEETHARAMA REDDY, JJ. 
The, District Manager, A. P, State 
Road Transport Corporation, Bhima- 
varam, Petitioner v, Labour Court, Gun- 
tur and another, Respondents. 
Writ Petn. No. 5225 of 1978, D/- 4-12- 
1979.* eae 
A. P. State Road Transport Employees 
(C.C.&A,) Regulations (1967), Regns, 18 


` (1) (b), and 20 (3) (a) — Suspension of 


employee pending enquiry into crimi- 
mal offence — Acquittal by criminal 
Court — Employee entitled for full re- 
muneration fer period of suspension — 
(Constitution of India, Arts. 14, 16 and 
21). (1978) 1 APLY (SN) 27 (DB), Over- 
ruled. . 

Where an employee has been found in 
a regular trial, not to be guilty of any 
misconduct or commission of any crime 
or other misconduct, it will be wholly 
unreasonable to hold that the employee 
should still suffer the loss of remunera- 
tion and other benefits for the period of 
his suspension which merges in his order 
of acquittal. If amounts to sanctioning 
and awarding punishment to an innocent 
party. (Para 11) 

The order of suspension merges in and 
automatically ceases to be operative upon . 
the passing of the final order of acquit- 
tal in criminal proceedings, The effect 
of such a merger would clearly revive 
the temporarily suspended rights of the 
employee fo get his full remuneration 


REE IES SE Ae erate SB ATL lhe RS a 
. Decided by Full Bench on order of re- 


ference made by C. Kondiah, C. J. and 
P. A. Choudary, J. on 25-6-1979. 
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’ or the - period” of his suspension, ; 
(Para 12) 

“From the reason of the fact that inte- 
rim suspension cannot legally be a mea- 
sure of punishment flows the right of 
the. employee to full remuneration for 
the period of his suspension. This is part 
of the right to work which is protected 
by Articles 14, 16 and 21 cf the Consti- 
tution. It is therefore, clear that making 
of such a law denying the acquitted em- 
ployee his remuneration for the period of 
suspension would be beyond the legisla- 
tive competence, since such a law would 
be in violation of Articles 14, 16 and 21 
of the Constitution. 1978 1 APLJ (SN) 
27, Overruled, (1979) 2 An WR 234, Ap- 
proved. AIR 1955 SC 600, Followed; AIR 
1970 SC 1494, Explained. ‘Paras 11, 14) 


Cases Referred : Chronological Paras 
(1979) 1 SCC 477: AIR 1979 SC 429: 
1979 Lab IC 146 12 
(1979) 2 An WR 234 16 
(1979) 1 APLJ (SN) 13 6 


(1978) 1 APLJ (SN) 27 6, 17 
(1978) 3 All ER 37, Johnson v. Moreton 8 
(1972) 33 L ed 2d 548: 408 US 564, Board 


of Regents v. Roth 11 
AIR 1970 SC. 1494: 1970 Lab IC 1332 
10, 12, 13, 16 

AIR 1968 SC 800: 1968 Lab IC 984 10 
AIR 1967 SC 1889 9 
AIR 1959 SC 1342 10 
AIR 1957 Orissa 51 11 


(1955) 2 SCR 391: ATR 1955 SC 600 11, 12 
(1950) 95 L ed 817: 341 US 123. Joint 
Anti-Fascist Refugee Com, v. cue 


(1904) 198 US 45: 49 L ed 937, teins 
v. New York - 8 


C. Ananda Rao, Standing Counsel, for 
Petitioner; Govt. Pleader for Industries 
(for No. 1) and M. Panduranga Rao (for 
No. 2), for Respondents, 

:P. A. CHOUDARY, J.:—- The contest- 
ing second respondent in this writ peti- 
tion is an Assistant Mechanical Super- 
visor, working in the Anchra Pradesh 
State Road Transport Corporation (here- 
inafter referred to as ‘the Corporation’) 
Bhimavaram Depot. On 22-10-1974, the 
the second respondent-Supervisor was 
suspended under Regulation 18 (1) (b) of 
the Andhra Pradesh State Road Trans- 
port Employees’ (CC & A) Regulations 
(hereinafter referred to as ‘the Regula- 
tions) by the District Manager of the 
Andhra Pradesh State Road Transport 
Corporation, Bhimvaram Depot, on the 
basis of an allegation that he was found 
stealing on 18-10-1974 certain.articles be- 


longing to the Corporation, -The matter’ 
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was handed ‘over by the employer- 
Corporation to the police authorities and 
the police charged the second respondent _ 
before a criminal Court with the conimis- 
sion of offence of theft, But the criminal 
case ended on 17-3-1976 in acquittal of 
the second respondent. 


2. At the time when the criminal 
proceedings were still in’ progress, the 
employer-Corporation conducted a de- 
partmental enquiry and found the second 
respondent guilty of stealing Corpora- 
tion’s property and on that, basis remov-~ 
ed him by way of punishment from its 
service on 12-5-1975. Against that order 
of removal passed by the Corporation, 
the second respondent complained to the 
Labour Court, Guntur, alleging that the 
punishment of removal from the service 
of the Corporation was. excessive. The 
Labour Court, agreeing with that com- 
plaint, directed by its Order dated 9-7- 
1977 reinstatement of the second respon- 
dent-Supervisor in the Corporation’s ser- 
vices but without however back wages. 
The second respondent was, accordingly 
reinstated by the Corporation, We need 
say nothing on that part of the story as 
that order of reinstatement deals with a 
period subsequent to 12-5-1975 with 
which (we) are not concerned in this 
writ petition, f 

3. The dispute which gives rise to 
this writ petition is an application un- 
der Section 33-C (2) of the Industrial 
Disputes Act which the second respon-. 
dent filed subsequent to his reinstatement 
against the Corporation claiming from 
the Corporation subsistence allowances 
for the period of his suspension from. 
22-10-1974 to 12-5-1975. The Labour 
Court, in its adjudication of the claim of 
the second respondent under Sec, 33-C 


- (2) of the Industrial Disputes Act held 


by its Order dated 11-7-1977 that the 
second respondent was entitled to the 
payment of subsistence allowance for the 
period of ‘his suspension from 22-10-1974 
to the date of his removal on 12-5-1975 
and accordingly, directed the Corporation 


- to pay a sum of Rs. 1,201.21 to the second 


respondent-Supervisor. In this writ peti- 
tion the Corporation assails the correct- 
ness of this order of the Labour Court. 


4, The case of the second respondent- 
Supervisor is that his conduct which 
gave rise to his suspension on 22-10-1974 
ended not in his conviction but in his 
acquittal. The Supervisor, therefore; 
contends that judged from the point of 
view of the acquittal, his order of sus- 
pension must -be deemed tø be unjusti- 
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fied and held unlawful. Therefore, for 
the period for which he was unjustifia- 
bly prevented from working for his em- 
ployer, the employer must bear the re- 
sponsibility and pay him his remunera- 
tion. In this view, the second respondent 
contends the order of the Labour Court 
must be held to be right, 


5. On the other hand, the Corpora- 
tion’s case is that the second respondent 
was suspended on 22-10-1974 pending in- 
‘vestigation into a criminal case and 


therefore, the order of suspension falls . 


under Regulation 18 (1) (b). The Corpo- 
ration therefore argues that as Regula- 
tion 20 (3) (a) specifically denies the 
right of an employee suspended under 
Regulation 18 (1) (b) to claim subsistence 
allowance the Labour Court’s decision 
must be held to be wrong as being clear- 
ly contrary to Regulation 20 (3) (a) by 
which the second respondent is bound, 


°¢. When this Writ Petition first came 


up before a Division Bench for hearing, 
it was argued for ‘the. Corporation that 
this aforesaid submission of the Corpo- 
ration based as it is upon the language 
of Regulations 18 (1) (b) and 20.(3) (a) 
is in accordance with the principle laid 
down in a judgment of a Division Bench 
of this Court in Writ Petition No.. 2097 


of 1976*, while it was contended for. the. 


second respondent-Supervisor that an- 
other judgment of another Division 
Bench of this Court in Writ Petition 
No, 730 of 1977** negatived such a con- 
tention of ‘the Corporation. That is how 
this matter has come to. be placed for 
the consideration of this Full Bench. As 
the entire matter is referred to the Full 
Bench, we are not merely disposing of 
the limited question of conflict between 
those two judgments of the two Division 
Benches but we are dealing with and 
disposing of the whole case. 

7, It may be mentioned that the 
“Andhra Pradesh State Road Transport 
Corporation” is a public utility concern. 
It is a Statutory Corporation sharing in 


some measure, however minimal it may ` 
be, the sovereignty of the State. Its Regu- . 


lations have therefore not merely statu- 
~ tory flavour but also statutory force. The 
rights of the second respondent, are 
therefore governed both by the original 
contract as well as by the supervening 
law. 

8. The origin of the employment of 
the second respondent has to be traced 
ic eS eyes a a 
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without doubt to an initial: contract 
mutually entered into between the Cor- 
poration and the second respondent- 
Supervisor. But law takes over from 
that point of contract and imposes. itself 
upon the contractually constituted rela- 
tionship of employer-employee. In the 
world the complex 
employer-employee relations and their 
rights and obligations - inter se, are no 
longer allowed by the law. to be governed ~ 
exclusively by the terms of the contract, 
For one thing, the society’s prosperity, 
nay, even its survival depends upon pro- ` 
longed periods of - industrial peace. A 
modern State can willingly suffer any- . 
thing but not the breakdown in the sys- 
tem of its. production. - Such a vital social 
interest therefore, cannot but be the pri- 
me concern of the State’s. Regulation 
and for that reason cannot be left to be 
governed by the private bargain of the 
parties. For another, the basic assump- 
tion on which the doctrine of contract 
was raised in the days gone by by those 
once revolutionary theoreticians of Lais- 
sez-faire., Laisez-aller to a sport of di- 
vine ordinance, is today found to be 
false and fallacious.’ Notwithstanding the 
notorious majority judgment of the 
American Supreme Court in Lochner v. 
New York, (1904) 198 US 45: 49 L Ed. 937 
no one today believes that the terms of 
empolyment of a workman should entire- 
ly be left to be determined by the con- 
tracting parties. Today, there are not 
many who would accept the underlying 
assumption of that decision which is the 
bargaining equality between the emplo- 
yer and his workmen. It is no wonder 
therefore, that today even a private em- 
ployer does not enjoy his one-third li- 
berty to hire and fire his employee at 
his pleasure, We have reached a stage 
when the industrial laws of the State 
contracts for . 
employer and’ employee without much 
reference to the will of the individual 
parties. Our basic law forbids the em- 
ployment of children below the age of 
fourteen years in any hazardous em- 
ployment, The wheel of -history has 
taken a full turn rendering Maine’s cele- 
brated dictum that ‘the movement of pro- 
gressive societies had hitherto been from 
status. to contract” obsolete, unreal and 
inapplicable to the contemporary. condi- 
tions, Lord Simon of Claisdale ‘recently 
wrote in Johson v. Moreton, (1978) 3 All 
ER 37. 

“Since Maine the movement of many 
progressive societies: has been reversed... 
e....the movement from status to con< 
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tract is largely a creature cf the common 
law. - The reverse movement has beea 
largely a creature of the Legislation wets 
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The intervention of the law in the mat- 
ters of public employment is even more 
direct and intense, Even the small area 
of free contract that may still be opea 
to a private employer is closed and seal 
ed to the State by such provisions cf 
our Constitution as Articles 14, 15 and 
16 and even by Article 21. Contract cr 
no contract, State within the meaning 
of Article 12 of our Constitution can 
neither deny nor discriminate on any cf 
the constitutionally: forbidden grounds a 
citizen’s right to employment. Law 5s 
today prepared to recognise and protect 
the right to public employment as a sort 
of a “New Property”, the enjoyment cf 
which is necessary for the exercise cf 
the creative faculties of man (see ‘The 


New Property” by Reich Vol. 73 Yale Law. — 


Journal p. 733). 


9. Our Supreme Court in Roshanlel 
v. Union of India, AIR 1967 SC 1889 at 
1894 wrote reflecting those transforma 
tions in the outlook of Jaw, 


‘It is true that the origin of the Gov- 
ernment service is contractual. There is 
an offer and acceptance in every case 
But once appointed to his. post or offica 
the Government servant acquires a status 
and his rights and obligations are no 
longer determined by consent of both 
parties, but by Statute or statutory rules 
which may be framed and altered unila- 
terally by the Government...... 


10. Under the terms of the contract. 
the second respondent has the right to 
go on working for the Corporation and 
receive remuneration fill he is duly 
superannuated, Unless the contract pro- 
vides for the right of the employer, the 
employee cannot lawfully be preventec 
from working for the employer. - If the 
Corporation ‘therefore prevents the seconc 
respondent by way of interim suspension 
from working for it that order_of sus- 
pension in the absence of contractual 
authority amounts to merely preventing 
the employee from attending to his 
duties. In other words, in the absence 
of contractual power the prevention of 
the employee from working would entail 
the employer in liability to pay the em- 
ployee for the period of interim suspen- 
sion according to the terms of the con- 
tract. (See generally Hotel Imperial v. 
Hotel Workers’ Union , AIR 1959 SC 1342, 
Balwantrai Patel v. State of Maharashtra, 
AIR 1968 SC 800; V. P. Gindroiniya v, 
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State of M. P., AIR 1970 SC 1494). In 
order to find out the extent to which the 
above contractual position is altered or 
modified by law, it is necessary to read, 
in our case, that two relevant Regula- 
tions viz., Regulation 18 and Regulation 
20 made by the Corporation, 

“18: Suspension: 

(1) The appointing authority or any 
authority to which it is subordinate or 
any other authority authorised by the 
Corporation in that behalf by a resolu- 
tion may, subject to such conditions and 
limitations, if any, as may be specified, 
place an employee under suspension from 
service, 

_ (a) Pending investigation or enquiry 
into grave charges, where such suspen- 
sion is necessary in the public interest. 

(b) Where any criminal ‘offence is 
under investigation or trial. 

(2) An employee who is detained in 
custody, whether on a criminal charge 
or otherwise, for a period exceeding forty 
eight hours shall be deemed to have 
been suspended with effect from the date 
of detention, by an order of the appoint- 
ing authority, and shall remain under 
suspension, until further orders. 

(3) deleted, 


(4) Where an order of penalty of dis- 
missal or removal from service imposed 
upon an employee under suspension is 
set aside in appeal or in review under 
these Regulations and the case is remit- 
ted back for further enquiry or action or 
with any other direction, the order of 
his suspension shall be deemed to have 
been continued in force on and from the 
date of the original order of dismissal or 
rémoval and shall remain in force until 
further orders. 


(5) Where an order of penalty of 
dismissal or removal from service im- 
posed upon an employee is set aside or 
declared or rendered void in consequence 
of or by a decision of a court of law and 
the appointing authority, on a considera-~ 
tion of the circumstances of the case, 
decides to hold a further inquiry against 
him on the allegations on which the 
penalty of dismissal or removal was 
originally imposed, the employee shall 
be deemed to have been placed under 
suspension by the appointing authority 
from the date of the original order of 
dismissal or removal and shall continue 
to remain under suspension until further 
orders, 


(6) An order of 


suspension made 
or deemed to- have 


been made under 
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this Regulation may at any time ‘be re- 
voked by the authority which made ot 
is deemed to be made the order or by 
any authority to which the authority is 
subordinate, 

(7) The suspending authority, may, in 
its discretion, direct that the suspended 
employee who has been suspended shall 
not leave his headquarters, and may 
likewise direct that he shall report to it 
or to any other authority at such times 
and places as may be specified, during 
the period of suspension. 


20. Subsistence allowance during 
suspension: 
(1) An employee under suspension 


shall be entitled during the first year 
thereof to a ‘subsistance allowance at an 
amount equal to the pay which he would 
have drawn under the leave rules ap- 
plicable to him if he had been on leave 


on half-substantive pay or as half-ave- 


rage pay or on half-pay, as the case may 
be, and for any period subsequent there- 
to at three-quarters of such pay: Provid- 
ed that where the period of suspension 
exceeds six months, it shall be within 
the competence of the suspending au- 
thority to reduce the amount of subsis- 
tence allowance for any period subse- 
quent to the period of the first six months 
by an amount not exceeding fifty percent 
of the subsistence allowance so admissi- 
ble, if in the opinion of such authority, 
the prolongation of the suspension has 
been due to reasons directly ae 
to the employee. 

(2) The 
from time to time, alsò direct that Ín ad- 
dition to the subsistence allowance, the 
employee may be granted to such extent 
and subject to such conditions as it 
thinks fit, ; 

(a) dearness allowance not. exceeding 
the amount admissible as such, had he 
been on leave, on leave salary as provid- 
ed in clause (1) equal to the rate of sub- 
sistence allowance payable from time to 
time; and 

(b) any other compensatory allowance 
of which the employee was in receipt 
on the date of suspension. . 

(3) Notwithstanding anything con- 
tained in this regulation, no subsistence 
or compensatory allowances. shall be 
payable to an employee in the following 
- circumstances : 

(a) If he has been suspended under 
the provisions -of ` sub-clause (b) of 
Clause (1) of Regulation’ 18; or ' 

b) If he.is deemed to -be under sus- 
` pension under the. 
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provisions of -cl. (2) ° 
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of Regulation 18 if the criminal’ charges 
against him or the. circumstances leading’ 
to his detention in custody, are not in 
any way connected with his duties as an 
employee; or 


(c) If he is deemed to be under sus- 
pension under the provisions of clause (3) 
of Regulation 18”, 


Broadly speaking, Regulation 18 supplies 
the legal authority to the Corporation to 
suspend its employees while Regulation 
20 obliges the Corporation to pay the 
suspended employee what is called “sub- 
sistence allowance” during the period of 
Suspension. But these two Regulations 
make several distinctions between dif- 
ferent orders of suspension brought about 
by different circumstances. For example, 
Regulation 18 (1) deals with suspension 
pending investigation into grave charges 
(a) or any criminal offence (b) whereas, 
Regulation 18 (2) provides for a deemed 
suspension where an employee is detain- 
ed in custody for a period exceeding forty 
eight hours. Correspondingly, Regula- 
tion 20 (1) provides for the payment of 
subsistence allowance to a suspended 
employee. However, Regulation 20 (3) 
denies the right to subsistence or com- 
pensatory allowance to an employee 
where he had been suspended under Re- 
gulation 18 (1) (b). The legal effect of 
these Regulations may be stated in ge- 
neral terms as follows:— While the 
normal rule is that the Corporation should 
pay subsistence allowance to an em- 
ployee suspended, in specially enumerat- 
ed classes of cases a suspended employea 
loses his right to subsistence allowance. 
11. The second respondent has been 
suspended pending enquiry into a eri- 
minal offence and therefore, his suspen- 
sion squarely falls under Regulation 18 
(1) (b) The refusal to pay subsistence 
allowance to the second respondent dur- 
ing his period of suspension is therefore 
clearly sanctioned by Regulation 20, 
clause (3) of the Corporation. But the 
question. still remains and that is what 
the Labour Court decided — whether 
the second respondent on his acquittal 
would be entitled for full remuneration 
for the period of suspension. It is neces- 
sary to emphasise that the order of sus- 
pension passed by the Corporation is only ` 
pending enquiry into criminal offence 
and it merges with the order of acquittal 
or discharge, In other words, it is mere- 
ly an administrative measure and is not 
an order of punishment passed by. the 
Corporation against the second respon- 
dent on the basis. of any’ evidence:or trial, 
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In. fact, we cannot treat the order of sus- 
pension as an, order of punishment ss 
such a characterization of the order cf 
suspension would render that order ir- 
valid and ultra vires of the powers of tha 
Corporation, for an order of punishmert 
cannot be passed against the second re 
spondent except by following the prir- 
ciples of natural justice. In law sum 
an interim suspension cen never be a 
punishment imposed for proved miscon 
duct. It is only proper that such an order 
is not allowed to operate as a punisk- 
ment, It follows therefore, that consis- 
tently with this inalienable legal ch- 
racter of interim suspension we must 
hold that the second respondent is entit- 
ed to be compensated for she period cf 
his suspension, This conclusion becomes 
unavoidable and inescapable so long és 
we hold the interim suspension to be nct 
a' measure of punishment and it is nct 
ultra vires of the. powers of the Cor- 
poration. The next question is, to whet 
extent if any this legal position is altered 
by the statutory regulations? This right 
of the second respondent to get his ful 
remuneration for the period of his sus- 
pension cannot, in our opinion, be affeci- 
ed in anywise by Regulation 20. Re- 
gulation 20 only deals with the Corpore- 
tion’s duty to pay subsistence allowance 
and its right to refuse to pay subsistence 


allowance during the period of susper- . 


sion, Regulation 20 does not govern tke 
post-acquittal period,’ when once tke 
order of suspension com2s to an end 
with the order of acquittal or conviction 
into which the order. of suspension 
merges (see Om Prakash v. State of U. F., 
(1955) 2 SCR 391 and Narayan v. State of 
Orissa, AIR 1957 Orissa 51 at p. 55) Regule- 
tion 20 ceases to operate and govern the 


rights of the parties. Where an employ€e — 


has been found in a reguler trial, not +o 


be guilty of any misconduct or com- 


mission of any crime or other miscondud, 
it will be wholly unreasonable to hold 
that the employee should still suffer the 
loss of remuneration and other  benefi-s 
for the period of his suspension which 
now merges in his order of acquittal. Lt 
amounts to sanctioning and awardirg 
punishment to an innocent party. Orr 
Constitution cannot be the source of ths 
gross injustice. Regulation 18, Cl. {7) 
clearly. shows that during the period ef 
suspension the second respondent cor- 
tinues to be servant of the Corporation. 
He cannot leave the headquarters. and 
employ himself. under any other master. 
Would it not then be wholly unjust jo 


deny: the- employee his. remuneration for. 
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that period? “The Government may only 
act fairly and reasonably” (see Justice 
Marshall in Board of Regents v. Roth, 
(1972) 33 L Ed 548 at p. 567. The right to 
employment is undoubtedly, as 
noted above, a new form of property. It 
is not only a vast source of patronage 
for the Government but is also a great 
source of living and happiness to our 
unemployed millions. It is, as Justice 
Marshall stated in the above mentioned 
Roth’s case the “very essence of the per- 
sonal freedom and opportunity”, secured 
by the 14th Amendment of the Con- 
stitution”. It is therefore clear to us that 
making of such a law denying the acquit- 
ted employee his ` remuneration for the 
period of suspension would be beyond 
the legislative competence since such a 
law would be in violation of Arts. 14, 16 
and 21 of our Constitution. Our liberal 
and democratic Constitution cannot be 
construed, without defeating its pro- 
claimed objectives, to be a source of 
conferment of such an arbitrary power 
on the Government, 


12. It is no doubt true that in V. P, 
Gindroiniya v. State of M. P., the Sup- 
reme Court observed: 


"It is equally well settled that an 
order of interim suspension can be pas- 
sed against the employee while an en- 
quiry is pending into his conduct even 
though there is no such term in the con- 
tract of employment or in the rules, but 
in such a case the employee would be 
entitled to his remuneration for the 
period of suspension if there is no statute 
or rule under which it could be with- 
held” (emphasis supplied.) 

In our view, the above judgment of the 
Supreme Court did not lay down any 
rule conferring an absolute power on the 
Legislature to deny remuneration to an 
employee for the period of his unlawful 
suspension. We understand the judgment 
as dealing only with a situation of with- 
holding of payment during suspension 
and not at all with a situation arising on 
acquittal, The word “withheld” used by 
the Supreme Court is in our view signi- 
ficant. They do not mean ‘deny’, Fur- 
ther, the judgment of the Supreme Court 
in Om Prakash v. State of U. P., is a 
clear authority for the proposition that 
the order of suspension merges in and 
automatically ceases to be operative upon 
the passing of the final order in criminal 
proceedings. The effect of such a mer- 
Ber would clearly revive the temporarily 
suspended rights of the employee to geti. 
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his full remuneration for the period of 
his suspension. Above all, as we have 
already shown, any. other reasoning 
would involve, itself in a insoluble legal 
illogicality. and constitutional monstrosity 
of sanctioning the imposition of a punish- 
ment on the second respondent except 
in the due process of law. “It is proce- 
dure that spells much of the difference 
between rule by law and rule by whim 
or caprice” (see Douglas, J. in Joint Anti- 
Fascist Refugee Com. v. M. C. Garth, 
(1950) 95 L Ed 817, 858.) The heart of 
the matter is that we cannot turn the 
order of interim suspension into an order 
of punishment, The judgment of the 
Supreme Court in - Gindroiniya v. State 
of M. P. which was not concerned with 
any question of constitutional validity of 
any law denying the employee the right 
to get his full remuneration for the period 
of his suspension after the order of sus- 
pension is merged in the order of his 
acquittal is thus not opposed to any- 
thing we are laying down here. Voltaire 
praised work as a saviour of humanity 
from the triple evils of boredom, poverty 
and vice. The liberty to work is guaran- 
teed under our Constitution under Arti- 
cles 14, 16 and 21 (see the Manager, 
Govt. Branch Press v. D. B. Bellappa, 
(1979) 1 SCC 477). To quote Justice Mar- 
shall once again, “every citizen who ap- 
plies for a Government job is entitled to 
it unless the Government can establish 
some reason for denying the employ-. 
ment”. The utility and the efficacy of 
such a basic and fundamental right can- 
. not be permitted to be whittled down or 
destroyed by any arbitrary or unjust 
laws, no matter made either by the mul- 
titude or the Monarch, An unbridled 
Governmental.power to deny a job to a 
citizen or withhold a ration-card to the 
house-wife could easily put an end to 
our open society, As Shakespeare said:— 
“You take my house when you do take 
the prop. That doth sustain my house; 
You take my life when. you do take the 
means whereby I live”. i 


(‘The Merchant of Venice’). 


18. We therefore think that Gindroi-. . 


niya v. State of M. FP., does not govern 
the present situation. 


14. The above discussion may be sum- 
marised thus:—- The . creation of the 
master-and-servant relationship is initi- 
_ ally the function of a contract. But the 
continuance of that contractual relation- 
ship together with the incidents thereof 
comes to be governed by law. Regula- 
tion 18 provides for the power to pass 
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interim suspension, But interim suspen- 
sion is not a punishment, Regulation 20 
(3) which denies under certain circum- 
stances the right to subsistence allowance 


- is operative only during the pendency of 


the suspension order. The suspension 
order gets terminated with the order of | 
acquittal, In the order of acquittal 
merges the order of suspension, From 
the reason of the fact that interim sus- 
pension cannot legally be a measure of 
punishment flows the right of the em- 
ployee to full remuneration for the period 
of his suspension, This is part of the 
right’ to work which is protected by Arti- 
cles 14, 16 and 21 of our Constitution, The 
Legislature is therefore not competent 
to make any law abridging this basic 
right. 2 

15. Applying the above, we hold that 
the decision of the Labour Court in 
awarding full remuneration for the 
period of the second respondent’s sus- 
pension is right and correct. We accord- 
ingly uphold the decision of the Labour 
Court in this case. 


16. The decision of the Division Bench of 
this Court in The Dt. Manager: APSRTC 
Nizamabad v. Labour Court, (1979) 2 An 
WR 234 upheld the right of an employee 
of the Corporation to be fully - compen- 
sated for the period of his interim sus- 
pension which ended ‘in his’ acquittal. 
There, the employee — Conductor of the 
Corporation was arrested on 10-9-1972, 
on a complaint of the Corporation that 
he was forging the tickets and cheating 
the Corporation and thus committing 
acts punishable under Sections 467, 472 
475 and ‘420, of the Indian Penal Code. 
On that basis, the Conductor was kept 
under detention for more than forty 
eight hours. In these circumstances, the 
employee of the Corporation was deem- 
ed to have been placed under suspension 
under Regulation 18 (2). That was a case 
of deemed suspension, The Conductor 
was subsequently prosecuted for those 
offences but: was acquitted on 27-2-1974. 
Thereafter, the Conductor filed an ap- 
plication under Section 33-C (2) of the 
Industrial Disputes Act, claiming arrears. 
of pay and allowances for the period of 
his suspension, This application of the 
Conductor has been allowed by the 
Labour Court. The Corporation filed a 
writ petition challenging the validity of 
that award of the Labour Court on the 
ground that the Labour Court had acted 
contrary to Regulation 20 (3). The Di- 
vision Bench considered the matter from 
two angles. The Division Bench on the 
construction of Regulation 20 Clause (3) 
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held that the right to subsistence allow- 
ance of an employee of the Corpore- 
tion deemed to be suspended stood denied 
to him under Regulation 20 Cl. 3 (b) 
only in a case where the employee wes 
deemed to be under _ suspension under 
circumstances which are not in any way 
connected with his duties as an employée 
of ‘the Corporation. Inasmuch as. the is- 
suance of the tickets to the passengers -s 
connécted with the employees duties, 
the Division Bench held that Regul- 
tion 20 (3) (b) was not applicable and 
was out of the way of employee’s claim. 
Accordingly, the Division Bench held 
that Regulation 20 obliged the Corpora- 
tion to pay the subsistence allowance. 
The Division Bench, relied upon tke 
aforesaid judgment of the Supreme Court 
in V. P. Gindroiniya v. State of M. F, 
only to hold that the appiicable part af 
Regulation 20 provided for the payment 
of subsistence allowance, The judgment 
no doubt did not deal with the broader 
question as to the constitutional 
validity of a law denying remuneration 
altogether to an acquitted employee fcr 
the period of his suspension. The Division 
Bench however presumed and held that 
on acquittal the employee would be er- 
titled to get full remuneration for.tke 
period of his suspension, The Division 
Bench accordingly upheld the award of 
the Labour Court. We entirely approve 
both the reasoning and the conclusion of 
the Division Bench in this case. The 
entire decision of the Division Bench 
based as it is on the - non-punitive legal 
character of the interim suspension is, 
in our view, clearly right. 

17. In Dt. Manager: APSRTC: Hanume- 
konda v. The Labour Court, W. P. 
No 2097/76 D/- 27-12-1977, an employee 
of the Corporation was suspended under 
Regulation 18 (1) (b) on 26-2-1972 on tke 
basis of a Criminal complaint. But the 
employee was ultimately acquitted m 
the criminal Court on 14-10-74, On the 
ground that he had been acquitted in the 
criminal Court, the employee in that 
case, filed an application under Sec, 33-7 
(2) of the Industrial Disputes Act clair- 
ing subsistence allowance for the periad 
from 26-2-72, onwards, The Labour 
Court reasoning that the employee wes 
ultimately acquitted, ordered the pay- 
ment of the subsistence allowanc. 
Against that order the Corporation filed 
Writ Petition No. 2097/76. A Division 
Bench of this Court had allowed the wr-t 
petition and quashed the order of tke 
Labour Court on the ground that tke 
order of the Labour Court is contrary 
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to Regulation 20, clause 3 (a). But the 
questions which we have considered im 
this judgment were not raised and there- 
fore not considered in the above judg- 
ment of the Division Bench. It was nei- 
ther asked nor answered whether a sus- 
pension gets terminated with the order 
of an acquittal. Nor was it considered 
whether the operation of Regulation 20 
clause (3) would not be conterminous 
with the duration of the order of suspen- 
sion. Above all, the constitutional issue 
relating to the validity of a law deny- 
ing remuneration to a suspended em- 
ployee who was ultimately acquitted was 
not dealt with. The judgment denied the 
relief to the employee “on the simple 
ground that there is no provision in the 
Regulations to pay subsistence allowance 
during the pendency of the criminal case 
when an employee is acquitted.” We have 
already recorded our findings in favour 
of the employee on all these questions. 
We cannot but hold that the conclusion 
of the Division Bench to be wrong. We 
accordingly overrule the judgment of the 
Division Bench in Dt. Manager, APSRTC, 
Hanumakonda v. The Labour Court (Writ 
Petition No. 2097/76). 

18. In the result, we dismiss this writ 
petition but without costs. Advocate’s fee 
Rs, 250/-, 

; Petition dismissed, 
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Bhubaneswar Naik Santoshrai and ete. 
etc., Petitioners v. The Special Tahsildar 
Land Reforms Tekkali and others, Re- 
spondents. l i 

C. R. P. Nos. 3151, 4004, 2221 and 2274 
of 1978, D/- 27-4-1979. 

T, P. Act (1882), S. 122 — Transfer of 
land made in favour of daughter or sister 
as marriage provision — Not a gift with- 
in S. 122—Non-registration of transfer 
— Would not affect validity of transfer. 
(Registration Act (1908), S. 17). 1977 
APLJ (HC) 132; C. R, P. No. 2177 of 
1977, D/- 9-3-1978 (Andh. Pra.) and AIR 
1968 Andh. Pra. 291, Overruled. 

Expressions of intention to give away 
the property for provision of marriage of 
daughter or sister is not a gift within 
Section 122 of the Act therefore the non- 
registration of such deed would not hit 
its validity. (1977) APLJ (HC) 132; C. 


R. P. No. 2177 of 1977, D/- 9-3-1978 
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Overruled, Case law discussed, (Para 7) 


(B) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
Ss, 8 and 3 (1) (v) — Determination af 
holdings — Land transferred to daugh- 
ters as provision of their marriage — 
Such land not liable to be included in 
the holding of father — Expression “held 
by a person” in S. 3 (i) — Means actual 
possession, Case law discussed. (Para 8) 
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SEETHARAM REDDY, J.:— This batch 
of Civil Revision Petitions Nos. 3151/78, 
4004/78, 2221/78, and 2274/78 wherein 
common questions of law do arise, has 
been directed to be posted before a Divi- 
sion Bench by our learned brother M. 
Ramachandra Raju, J. for the authorita~ 
tive pronouncement of judgment, for the 
reasons that the decision in V. Purna- 
chandra Rao v. State of A. P. (1977) 1 
APLJ (HC) 132 by Justice Ramachandra-. 
rao, and C. R. P. No. 2177 of 1977, dated 
9-3-1978 (AP) by Justice M. Rama- 
chandra Raju himself, and A. Ganga- 
dhara Rao v. G. Gangarao, AIR 1968 
Andh, Pra, 291 by Ekbote, J. (as he then 
was) require reconsideration jn view of 
the decisions of the Supreme Court as 
well as of this Court. The main and im- 
portant question that arises is whether 
a gift of land made in favour of daugh- 
ter or sister towards “"Pasupu Kumkuma” 
as marriage provision requires to be con- 
veyed by a registered document. Second- 
ly, whether such lands the possession of 
the same given to the daughter or sister 
without any deed of conveyance being 
registered is liable to be excluded from 
the holding of the donor for the purpose 
of Section 8 of the A. P. Land Reforms 
(Ceiling on Agricultural Holdings) Act 
1973. - ` BRS uia . 
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2. The facts are brief and admit of 
no controversy. 


C. R. P. No. 3151 of 1978. 


In this, the petitioner gifted two ex- 
tents of land to his two daughters Ac. 
3-05 cents each on different dates as 
marriage provision. By means of two 
unregistered documents Ex. P, 1 dated 
20th April 1964 and Ex, P. 2 dated 29th 
of May, 1969 which are unstamped and 
unregistered, the said gifts were effected, 
C. R. P, No. 4004/1978: 


The petitioner-declarant who has only 
three daughters and no sons made oral 
gifts of Ac. 5-05 cents and Ac, 4-72 cents 
each in favour of second and third 
daughters, respectively, in the year 1969 


at the time of marriage as “Pasupu 
Kumkuma”. 

C. R. P. 2221/78: 

The petitioner who has only one 


daughter, gifted orally in 1963 at the 
time of marriage to the extent of Ac. 
13-73 cents. Her name is shown in 
Pahanis which is Ex. A. 2 wherein she 
has been shown as owner and cultivator 
from the year 1971-72 onwards. 


C. R. P. 2274/78: 


This is also oral settlement effected in 
the year 1964 at the time of marriage 
and ever since the daughter is in pos- 
session of the lands. 


C. R. P. 3151/78: 


3. The contention of the learned 
counsel for the petitioner is that under 
Hindu law, the father is under an obliga- 
tion to “maintain” an unmarried daugh- 
ter which term includes reasonable ex- 
penses of and incident to her marriage 
and therefore, any property immovable 
or moveable given to the daughter as 
“Pasupu Kumkuma” towards this obli- 
gation is not a gift within the meaning 
of Section 122, T. P. Act and therefore, 
does net require any registration, Exs, 
P. 1 and P. 2 through which an expres- 
sion of desire to gift away the property 
has been made in favour of the daugh- 
ters by the petitioner cannot be termed 
a gift so as to require registration and 
secondly, even if it is termed to be a 
gift, it does not require any registration, 
His further contention is that the said 
Exs. P. 1 and P. 2 have been already 
admitted in evidence and cannot now be 
ebjected to for their being admitted in 
evidence and even assuming for some 
reason, the said documents are not ad- 
missible in evidence for want of regis- 
tration, the same’ can be used under Sec- 
tion 49° of the Indian Registration’ Act’ 
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for a collateral purpose and at any rate, 
the petitioner, even if the said exhibits 
are to be overlooked, can establish tha 
said transaction of giving away. the pro- 
perty, by way of oral evidence as admit- 
tedly, the daughters are in possession 
ever since 1964 and 1969 respectively 
with reference to the entry in the reve- 


nue records. He relied on the following 


decisions in support of his contentions: 
C. G. T. v. Chandra Sekhara Reddy 
(A. P.), ((1976) 105 ITR 849), Serandayya 
Pillai v. Shankaralingam Pillai, ( (1959) 2 
Mad LJ 502), Subbayya v. Ananda Ra 
mayya, AIR 1929 Mad 586 (FB), Hira 
Devi v. Official Assignee, Bombay, AIR 
1958 SC 448 and Kale v, Dy. Directoc 
of Consolidation (AIR 1976 SC 807). Th= 
learned Government Pleader, on tha 
other hand, contends thet giving an7 
property for the purpose of ‘Pasup3 
Kumkuma” is a gift within the meanin3 
of Section 122 of the Transfer of Pra. 
perty Act and so it requires registration 
under Section 123, T. P. Act or Sec. 17 
(1) (b) of the Registration Act, withott 
which no transfer can be effected and 
that in respect of unregistered docu- 
ments, the benefit of Section 53-A, T. P. 
Act cannot be involved, and relied on. 
the decision in A. Gangadhara Rao ‘v, 
G. Gangarao (supra) and Commr. of Gitt 
Tax, A. P. v. Ch. Chandrasekhara Reddy 
{ (1977) 1 Andh WR (HC) 82). 


4. Section 3 (b) of the Hindu Ado 


tions and Maintenance Act defines “main-- 


tenance” as under :— 
“Maintenance” includes :— 


E oe cecal cosa ee oben jeri 


Gi) i in. ithe case ots an unmarried daugł- 
ter, also the reasonable expenses of and 
incident to her marriage, 


- § In a Full Bench decision of the 
Madras High Court in Subbayya v~. 
Ananda Ramayya (supra) Ramesam, J. 
speaking for the bench held :— 

“The text of Manu quoted at page 264 
of Colebrooke’s Digest Vol. 2, shows thet 
three-fourths of the whole is taken by 
the brothers and one-fourth is taken by 
the sisters, though it is expressed in a 
round about form ‘let each give a fourth 
part of his own distinct share’. The text 
of “Katyayana” quoted at page 297 is to 
the same effect: “For unmarried daugl~ 
ters a fourth share is ordained, and three 
shares for sons”.” 

. It is further held :— 

“It is settled law that the daughters 
are not entitled to a share but all the 

. same the. discussion shows that: the right 
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of the daughter for- maintenance up to 
the going to the husband’s house ‘and for 
marriage expenses is the present rem- 
nant of the right to a share”, ; 

6. In Sirkar’s Hindu Law, Edition 6 
page 328, the unmarried daughter's right 
is thus described: 


“Similarly an unmarried daughter ac- 
quires an imperfect right in the father’s 
property by virtue of which she enjoys 
the same and is maintained out of it un- 
til marriage and is also entitled to a 
quarter share, if partition takes place be- 
fore her marriage, that is to say, when 
she continues as a member of the fa- 
mily”. 

In Serandayya Pillai v. Sankaralingam 
Pillai (supra) a contract was entered into 
by the plaintiffs with the first defendant 
that in consideration of the first defen- 
dant marrying their sister some proper- 
ties would be settled upon him. The 
marriage took place and the defendants 
were put in possession of the property. 
The plaintiffs asked for declaration and 
injunction or in the alternative for re- 
covery of possession on the ground that 
the gift was invalid it being hit by Sec- 
tion 123, T..P. Act and Section 17 of the 
Registration Act. It was held therein :—. 

“The transaction entered into by the 
parties was neither a sale, nor a lease 
nor an exchange, nor a gift. This trans- 
action fell within the scope of Section 9 
of the T. P. Act and required no writing 
and no registration.” 

A Bench of this Court in C. G. T. v. 
Chandrasekhara Reddy (supra) held that a 
Hindu father, mother or other guardian 
has got a legal as well as a moral obli- 
gation to give his or her daughter in 
marriage to a suitable husband and is 
entitled to set apart a portion of the 
family property for the purpose of her 
marriage. In enacting Section 3 (b) (ii) 
of the Hindu Adoptions and Maintenance 
Act, 1956, the legislature did nothing 
more than to codify the well settled 
principles of Hindu Law and provided 
for payment of reasonable expenses inci- 
dental to the marriage, Hence, both un- 
der general Hindu law and the Hindu 
Adoptions and Maintenance Act, 1956, 
the father is under an obligation to give 
some property on the occasion of her 
marriage. If the conveyance is made to 
discharge the obligation of the father to 
provide for maintenance, of the daughter 
and the share of reasonable expenses in- 


‘cidental to the marriage, it can be said 


to'be a transfer for consideration.and as 


- such it will not be a ‘gift’ liable to gift- 
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tax under the Gift-tax Act, 1958, The 
Bench. relied on the decision of the 
Supreme Court in Kamla Devi v. Bachu- 
lal Gupta, (AIR 1957 SC 434). In Kale v. 
Dy. Director of Consolidation (supra), 
where a family arrangement was oral 
and the mutation petition was merely 
filed before the Court of the Assistant 
Commissioner for information and for 
mutation in pursuance of the compromise 
the Supreme Court held: è . 

“That the compromise was not. re- 
quired to be. registered.. Even if the 
family arrangement was not registered it 
could be used for a collateral. purpose, 
namely, for the. purpose of showing the 
nature and character of possession of the 
parties in pursuance of the family set- 
tlement.” . , i 

“Held, further, in view of the princi- 
ple enunciated in the aforesaid case it 
is obvious that the respondents 4 and 5 
would be estopped from denying the 
existence of the family arrangement cr 
from questioning its validity.” 

In Hira Devi v, Official Assignee, Bom- 
bay (supra), the impact of Secs. 91 and 
92 of the Evidence Act was discussed 
and it was held: “What Section 91 of 
the Evidence Act prohibits is the’ admis- 
sion of oral evidence to prove the con- 
tents of the document. From the terms 
of Section 92 itself, it is. clear that 
strangers to the document are . outside 
the scope of Section 92”. In A. Ganga- 
dhara Rao v, G. Gangarao (supra), Ekbote, 
J. held :— , 

“It is difficult to accept the contention 
that a gift made at the time of marriage 
is not required to be in writing’ by any 
law. Any such contention would be fly- 
ing in the face of Section 123, T. P. Act. 
It may be that under the Traditional 
Hindu Law no writing for the validity of 
transfer of property made at the time of 
marriage was necessary. There was no 
transaction under Hindu Law which ab- 
solutely required a writing. But after the 
T. P. Act came into force, to say that 
the oral gift can be made at the time 
of marriage by way of pasupukumkuma 
would be inconsistent with Section 123 
of T. P. Act. That is a provision appli- 
cable to all gifts which transfer immove- 
able property. It is.therefore necessary 
in order to constitute a valid gift that 
not only it should be in. writing but it 
must also be registered.” 

Durgaiah v. Commr. of Gift-tax, (1972) 
1 Andh WR 206 was a case wherein the 
recitals of the settlement deed executed 
by the father in favour of his childern 
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did not disclose the intention of the 
donor to provide. for the education of his 
minor child but established that the 
beneficiaries are not the executants of 
the document along with the father and 
they had no say in the transaction and 
therein it was held :— 


“The transaction in question cannot be 
held to be a family arrangement. It is 
a simple settlement or a gift executed 
by the father in respect of his self- 
acquired properties in favour of his 
children out of love and affection. There 
is no consideration for such a document 
by the father. The transaction is only a 
unilateral one.” 


What becomes manifest from the con- 
spectus of above case law is that a 
daughter under Hindu Law had at the 
time of ‘Manu’ a right to share in the 
father’s property along with her 
brothers. After a considerable passage of 
time, the ultimate remnant is that a 
father is under an obligation to main- 
tain her within the meaning of S. 3 of the 
Hindu Adoptions and Maintenance Act 
which includes the reasonable ‘expenses 
of her marriage and therefore any pro- 
perty moveable or immoveable, given to 
her for or at. the time of marriage can- 
not be termed as a ‘gift’ within the 
meaning of Section 122, T. P, Act as the 
essential ingredients of gift are 
conspicuous by their absence in this 
transaction of giving the property to the 
daughter by way of ‘Pasupukumkukma’ 
which is both involuntary as well as for 
consideration. Once the said transaction 
is taken out of the ambit of Section 122 
of T. P. Act, it is not at all obligatory 
that the said document, if it is in writ- 
ting, requires any registration within the | 
meaning of Section 123, T. P. Act and 
u/s 17 of the Registration Act. In fact, 


‘it is quite apparent that the transaction 


of giving away the property by way of 
“Pasupukumkuma” could very well be 
done orally and if any instrument in 
writing ‘has been brought into existence, 
the same does not require any registra- 
tion as the said instrument can be used 
for the proof of transaction by way. of 
evidence. There is yet another angle: 
The unregistered instrument can be used 
for the purpose of Section 53-A, T. P. 
Act as proof of part performance. In 
this case, admittedly, possession has been 
given to the daughters and in order to 
attract the provisions of Section 53-A, 
T. P. Act, it is needless that the instru- 
ment should have been registered, 
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7. From the foregoing discussion, ic 
is evident and we unhesitatingly. hold 
that the so-called gift of the land pur- 
ported to have been made by the peti- 
tioner through the instruments Exs. P.I 
and P.2 is legal, valid, and binding. Ther 
did not require any registration, for ther 


are not gifts within the meaning of Sec-- 


tion 122, T. P. Act nor do they fall in 
any one of those transactions enumerat- 
ed in Section 122 of the T. P. Act re- 
quiring thereby any registration, The 
documents Exs..P. 1 and P. 2 which are 
not actually the gifts but the expression 
of intention to give away the propertr 
can be used for the purpose of evidenc- 
ing the fact of the property being given 
away towards “Pasupu Kumkuma” and 
the same are admissible in evidence. 
Even otherwise, it is clear that the trans- 
action which has been evidenced by wer 
of giving possession and consequentiai 
entry into the revenue records amply 
demonstrate towards the completion .o 
the transaction and that could be estab- 
lished orally as well as by way o= 
Exs. P. 1 and P, 2 which are to be ad- 
mitted under, Sections 91 and 92 of the 
Evidence Act, as it is not a dispute be- 
tween the parties to tke document. 
Viewed from any angle, the transaction 
of giving the land by the petitioner in 
favour of his daughters for the puropse 
of ‘Pasupu Kumkuma’ in our judgment, 
is clinchingly established. In view of the 
above, we are not inclined to agree with 
the ratio laid down in V. Purnachandra 
Rao v. State of A. P, (supra); A. Ganga- 
dhara Rao v. G. Ganga Rao (supra) and 
C. R. P. No. 2177 of 1977 dated 9-3-1978 
(AP). In the view we have taken, the 
contentions of the learned Governmen: 
Pleader have no foundation and there- 
fore must fail. 


8. Regarding the second part of the 
case viz., whether the petitioner is liable 
for exclusion of the lands given away by 
way of “Pasupu Kumkuma” from his 
holding, it is argued .by the learneč 
counsel for the petitioner relying on the 
decision in Authorised Officer v. K. C. V. 
Narasayya ((1978) 1 APLJ ‘HC) 98) that 
by virtue of Section 3 (1) (iv) of the 
Land Reforms Act, it is quite clear that 
the land must necessarily b2 included in 
the holding of the transferee or alienee. 
the person who is in actual possession oi 
the land. 


We have already concluded that the 
act of giving away the lands by the peti- 
tioner in favour of the daughters towards 
‘Pasupu Kumkuma’ is legal and valid, If 
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that were so, the answer to the query 
is simple and affifmative.-The petitioner 
is not, therefore, liable for inclusion of 
the lands in. question in his holding. 
Even otherwise by virtue of Section 3 (i) 
(v), the transferee who is in lawful pos- 
session of the land and has not enforce- 
able right under .the . doctrine of part 
performance, must necessarily be said to 
be holding the land. In fact, the word 
“otherwise” which has been employed in 
Section 3 (i) (v) must be given a com- 
prehensive meaning and if a person is 
in possession either by virtue of a mort- 
gage by conditional sale or through part 
performance of contract for sale of land 
or ‘otherwise’ that land must be includ- 
ed in the holding of that person. No re- 
strictive meaning can be given to the 
enactments of this nature which are ex- 
proprietary in character. We have, there- 
fore, no hesitation in holding that the 
expression ‘holding’ and the expression 
‘held by a person’ occurring in Sec. 3 (i) 
must necessarily mean, to be in actual 
possession. To be held otherwise, would 
be doing violence to the language and 


_ also intendment. We have held the same 


view in a recent batch of Civil Revn. 
Petns. Nos. 385 of 1978 ete. (Reported in 
AIR 1980 Andh Pra 89). Same is the 
view recently expressed by a Division 
Bench of this Court in Authorised Offi- 
cer v. K. C. V. Narasayya (supra), 


9. In the result, the Civil Revision 
Petitions are allowed, setting aside the 
orders of the Lower Tribunals. No costs. 


Revisions allowed. 


AIR 1980 ANDHRA PRADESH 143 


MADHAVA REDDY AND MADHAVA 
RAO, JJ. > 


J. C. Chennarayudu, Appellant v. N, 
Lakshmamma and others, Respondents. 

A. A. O. No. 466 of 1976, D/- 30-8-1979. 

Motor Vehicles Act (1939), Ss. 2 (19), 
110B — ‘Owner’ within the meaning of 
S. 2 (19) — Held, under the circum- 
stances the transferor and not the trans- 
feree was the owner of the vehicle and 
hence the transferor and the insurance 
company were liable to pay compensa- 
tion, 


Both the transferor nti the transferee 
agreed that the transferor would conti- 
nue to be the owner of the vehicle and 
that the so-called purchaser was legally 
entitled to ply the vehicle on the public 
roads. When that was the agreement be- 
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tween the transferor and the transferee 
and when such a vehicle met with an 
accident, the parties to that agreement 
cannot be allowed to resile from that 
position so as to cause injury to a third 
party and escápe from the liability. 
(Para 5) 
A specific undertaking was also given 
by the transferee to the transferor that 
he would not transport prohibited goods 
or contraband in the vehicle. Such an 
undertaking would not have been given 
by the transferee to the transferor if the 
entire right, title and interest in the 
vehicle stood transferred to the trans- 
feree, That stipulation was necessary only 
because the transferor retained interest 
in the vehicle and he was aware that any 
liability which may be fastened to the 
vehicle would be the liability of- the 
transferor until there is a valid transfer 
of the ‘C’ Certificate and the road per- 
mit. The transferor continued to be the 
owner for all purposes and the- ‘pur- 
chaser’ was only given the right to ply 
the vehicle. Admittedly, the transferee 
was plying the vehicle under ‘C’: Certi- 
ficate and the road permit standing in 
the name of the transferor. The trans- 
feror in the circumstances of the case, is 
to be held to be the ‘owner’ of the vehi- 
` ele. (Paras 6, 7) 
The insurance company was the insurer 
and the transferor was the insured, the 
transferor must be held liable to meet 
the claim and consequently the insurance 


company is also liable, (Para 9) 
Cases Referred : Chronological Paras 
(1972) 1 APLJ 249 4 


M. S. K. Sastry, for Appellant; C. 
Sadasiva Reddy (for Nos, 1 to 3) and S. 
Hanumaiah (for No. 4), for Respondents. 

MADHVA REDDY, J.:— This appeal 
is filed by the Ist respondent in O. P. 
No. 36 of 1970 on the file of the Motor 


Accident Claims Tribunal (Additional 
District Judge) Chittoor, 
2. The appellant is the registered 


owner of the lorry APD 841 which met 
with an accident on 16-2-1970 at 5 am. 
on the Highway near Chittoor. As a re- 
sult of the said accident ome Rangaiah 
Naidu, an agriculturist who was crossing 
the road, was knocked down and his legs 
were severed. Three days thereafter ie. 
- On 19-2-1970 the victim of the accident 
expired. He was survived by his wife 
and two sons, who put in a claim for 


. Rs. 50,000/-. To: that claim petition they 


impleaded the Ist respondent the regis- 
. tered owner, the 2nd respondent, Scindia 
- Insurance Company. and the 3rd respon- 
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dent, who is alleged- to have purchased 
the vehicle in question. That claim was . 
resisted by the Ist respondent inter alia 
on the ground that he sold the lorry to 
the 3rd respondent on 4-11-1969 and 
handed over possession of the vehicle to 
the 3rd respondent. As he was not the 
owner of the vehicle on the day it met 
with the accident, he was. not liable for 
any damages. It is unnecessary for the 
purpose of the disposal of this appeal by 
the Ist respondent to go into the question 
whether the accident occurred due to 
trash. and negligent driving. That is not 
disputed in this appeal, All that is con- 
tended is that the 1st respondent having 
sold away the vehicle long before the 
date of the accident, to the 8rd respon- 
dent and executed Ex, B. 1 sale note and 
delivered possession of the vehicle to the 
3rd respondent, he was not liable to meet 
the claim of the legal representative of 
the deceased. The Insurance Company, 
which is the 2nd respondent also claimed 
that the registration of the vehicle was 
not transferred and insurance policy was 
issued in favour of the. Ist respondent 
end as the 3rd respondent was the owner 
of the vehicle on the date of the acci- 
dent, it was not liable. The 3rd respon- 
dent chose to remain ex parte. It may 
not be out of place to note the fact that 
the 3rd respondent has neither admitted 
nor denied the sale in his favour. If the 
sale was true, he would not have adopt- 
ed this attitude towards the claim, but 
would have contested it. The Tribunal 
on a consideration of the evidence on 
record, awarded Rs. 20,000/- by way of 
damages. Neither the insurance company 
nor the 3rd respondent has preferred any 
appeal, The only question that remains: 
to be considered in this appeal by the ist 
respondent is whether the 1st respondent 
parted with the ownership of the vehicle 
and was not liable to pay any damages, 


8. That he continued to be the regis- 
tered owner of the vehicle is not disput- 
ed. A policy was also taken by him with 
the 2nd respondent Insurance Company. 
When the Ist respondent claims that he 


‘had sold away the vehicle in question 


for a consideration of Rs. 19,116, exe- 
cuted Ex. B. 1 and also delivered posses- 
sion of the vehicle to the 3rd respondent 
he has no title or interest in the vehicle, 
Merely because he continued to be the 
registered owner, he cannot be made 
liable. The transaction between the ist 
respondent and the 3rd respondent ‘is 
evidenced by. a written document, Ex. 
B. 1 dated’.4-11-1969. . Under .. the - said, - 
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document a sum of Rs, 10,160/- was paid 
by the 3rd respondent to the Ist. respon- 
dent and the possession of the vehicl2 
together with C Certificate and applica- 
tions for transfer of ownership. address- 
ed to the concerned Regional Transport 
Authorities were handed: over to th= 
3rd respondent. The balance of considera- 
tion of Rs. 9,000/- with interest at 1% 
per annum was agreed to be paid on th2 
date of the transfer of ‘C’ Certificate 
There was also a specific stipulation im 
Ex. B. 1 that until the transfer is effect- 
ed, the 3rd respondent would ply the 
vehicle under the registration. certificate 
and the road permit issued in the name 
of the Ist respondent. In view of this 
document, it is contended that the sale 
of the vehicle was completed on 4-11- 
1969 when Ex. B. 1 was executed. Or 
the other hand, it is contended by the 
claimants that as the sale could not ke 
completed in accordance with law, the 
parties specifically stipulated. that the 
balance of consideration would be paic 
on the date of the transfer and unti 
then the 3rd respondent would ply the 
vehicle in the name of the Ist responderi 
and under the permit issued to him, 

4. The learned counsel for the appel- 
lant strongly relied upon a decision of 
this court in N. Kanakalakshmi v. R. V 
Subbarao (1972) 1 APLJ 249 to whict 
one of us was a party (Madhava Reddy. 
J.) in support of his contention thet 
merely because a person was recorded as 
registered owner, he cannot be made li- 
able when, in fact, the vehicle was solc 
to another and the purchaser was plying 
the vehicle. 


5. The judgment of this court in the 
above case apparently supports the con- 
tention of the appellant. But a close 
reading of the judgment would disclose 
that that was a case of hire purchase in 
which the hirer and the financier’s nam= 
were both entered in the ‘C’ Certificata 
and the hirer had transferred the vehi- 
cle. While the purchaser was plying tha 
vehicle, it met with an accident. Thz 
question that was considered therein was 
whether on the facts and in the circum- 


stances of the case the registered owner . 


therein was liable to meet the claim of 
the appellants. On a consideration of the 
facts and circumstances of the case, this 
court held: ; 
. “After: sale of the Motor Vehicle the 
vendor would’ not be liable for damages 
for the: accident met by the vehicle 
merely - because he continued to be 
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shown in the Registration certificate . as 
the owner thereof, >- =- > i : 

"XX0 Kx XX XxX ` 

By continuing to be shown as the re- 
gistered owner of the vehicle no vicarious 
liability can attach to the 1st respondent 
when the 3rd respondent was not his 
employee. In our opinion the Ist -respon- 
dent was not therefore liable for any 
damages for the fatal accident caused by 
the act of the 3rd respondent.” 


Tt would be seen that on a consideration 
of the facts and circumstances of the 
case the court. came to the conclusion 
that there was, in fact a completed sale 
in that case. The transferee was in pos- 
session of the vehicle only under the 
hire purchase agreement and the posses- 
sion of the vehicle. was transferred to 
the transferee. The hirer under the hire 
purchase agreement is not a purchaser 
as envisaged by the Sale of Goods Act. 
Hence the transfer made by him and 
delivery of possession of the vehicle to 
the transferee was a transfer of his inter- 
est as hirer, He had no further connec- 
tion with the vehicle.. He was neither the 
owner nor the purchaser. In these cir- 
cumstances, the Court held that the act 
of the transferee’s driver cannot impose 
liability upon the transferor, who conti- 
nued to be shown as the registered 
owner in the ‘C’ Certificate. It is also 
pertinent to notice that in the above case 
the names of both the hirer and finan- 
cier were shown in the ‘C’ Certificate. 
The principle on which the liability is 
fastened on the transferee, who happen- 
ed to come into possession of the motor 
vehicle under a hire-purchase agreement 
is that he had actually become the 
owner of the vehicle. In fact, taking the 
special circumstances of the hire- 
purchase agreement and the fact that the 
vehicle comes under the full control and 
possession of the person that takes it on 
hire-purchase agreement into considera- 
tion, the legislature in its wisdom had 
expanded the definition of owner, in the 
Motor Vehicles Act by bringing within 
its fold the person in possession of the 
motor vehicle under a hire purchase 
agreement also. The definition given to 
‘owner’ in Section 2 (19) of the Motor 
Vehicles Act, runs as under: i 


- *(19) ‘owner’ means, where the person. 
in possession of a motor vehicle is a 
minor, the guardian ‘of such minor, and , 
in. relation to a motor vehicle which is. 


the subject of a hire-purchase agreement, 
oy, 1980 Andh.Pra/10° Vi G13. oe te a a u 
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the person in possession of the vehicle 
under the agreement.” 


Thus the judgment relied upon is in con- 
formity with this definition, of course 
without making a specific reference to 
this definition, The decision rendered 
therein is in relation to a transferee un- 
der a hire-purchase agreement. There- 
fore, in our view that decision has no ap- 
plication to the facts of the instant case. 
The facts in the present case are entirely 
different. On a reading of Ext. B, 1 
though we find in some’ places recitals 
to the effect that the vehicle was sold 
for a consideration, more than half of 
which was paid on the date of the agree- 
ment and that possession of the vehicle 
was delivered and the application for 
transfer of ‘C’ Certificate handed over 
to the purchaser one essential require- 
ment for the complete transfer of inter- 
est in the vehicle which would entitle 
the purchaser to ply the vehicle, was not 
completed, that is the transfer of the 
‘C’ Certificate and the road permit in 
favour of the purchaser, On the other 
hand, there is a specific stipulation that 
the transferee shall be entitled to ply 
the vehicle under the C Certificate and 
the road permit issued to the transferor. 
In other words, both the transferor and 
the transferee agreed that the transferor 
would continue to be the owner of the 
vehicle and that the so-called purchaser 
is legally entitled to ply the vehicle on 
the public roads, When that was the 
agreement between the transferor and 
the transferee and when such a vehicle 
met with an accident, the parties to that 
agreement cannot be allowed to resile 
from that position so as to cause injury 
to a third party and escape from the li- 
ability. 

6. A specific undertaking was also 
given by the 3rd respondent under Ex. 
B. 1 to the first respondent that he 
would not transport the prohibited goods 
or contraband in the vehicle. Such an 
undertaking would not have been given 
by the 3rd respondent to the Ist respon- 
dent if the entire right, title and inter- 
est in the vehicle stood transferred to 
the 3rd respondent under Ex. B. 1 it- 
self, That stipulation was necessary only 
because the 1st respondent retained inter- 
est in the vehicle and he was aware 
that any liability which may be fasten- 
ed to the vehicle would be the liability 
of the Ist respondent until there is a 
valid transfer of the ‘C’ Certificate and 
the road permit. 

7. A reading of the entire document, 
Ex. B. 1 leads to the conclusion that in 
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spite of the stipulation that the balance 
of consideration would be paid with 
interest and damages of Rs. 2,000/- the 
entire interest in the vehicle would com- 
pletely stand. transferred to the pur- 
chaser only when the transfer of the 
C Certificate and the road permit is ef- 
fected. In other words the transferor 
continued to be the owner for all pur- 
poses and the ‘purchaser’ was only given 
the right to ply the vehicle. Admittedly, 
the transferee was plying the vehicle 
under C Certificate and the road permit 
standing in the name of the 1st respon- 
dent. The ist respondent must, in the 
circumstances of the case, be held to be 
the ‘owner’ of the vehicle. 


8. In the circumstances, the mere fact 
that the transfer application was also 
signed by the ist respondent and hand- 
ed over to the 3rd respondent along with 
C Certificate, cannot lead to. the conclu- 
sion that he ceased to be the owner of 
the vehicle. We cannot also ignore the 
fact that if in fact the 3rd respondent 
had become the owner of the vehicle, he 
would not have remained ex parte and 
would have certainly contested the 
claim. Obviously, the transfer evidenced 
by Ex. B. 1 did not transfer the owner- 
ship to the 3rd respondent, That is why 
the ist respondent has been effectively 
contesting the matter before the Tribu- 
nal and this court. We have, therefore, 
no hesitation in holding that the Ist re- 
spondent continued to be the owner of 
the vehicle in question and is liable to 
meet the claim of the claimants. We ac- 
cordingly find no merit in this appeal. 


9. The insurance company, the 2nd 
respondent sought to contend that as the 
8rd respondent had not taken any insur- 
ance policy in respect of the vehicle in 
question it was not liable. The Insurance 
Company has not chosen to file any ap- 
peal. Therefore, it cannot be allowed to 
resist the claim. In any event, as ad- 
mittedly the 2nd respondent insurance 
company is the insurer and the Ist re- 
spondent is the insured, the lst respon- 
dent must be held liable to meet the 
claim and consequently the 2nd respon- 
dent-Insurance Company is also liable. 

In view of the above discussion, ` this 
appeal fails and is accordingly dismissed 


with costs, 
Appeal dismissed, 
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Kaliki Subbarami Reddy, Petitioner v, 

Government of India and another, , Re- 
spondents, í 

jon Petn, No.. 5085 of 19°77, D/- 27-9- 


Mineral Concession Rules (1960), Rr, 24 
(1) and 54, Explanation — Application 
for grant of mining lease — Deemed re- 
fusal under R, 54 — Effect of  Explana- 
tion. 


The petitioner applied to ‘the State 
Government for grant of mining lease, 
The. application was not disposed of 
within twelve months as required by 
R. 24. In view of Rule 54 under which 
such an inaction is treated as refusal to 
grant, the petitioner preferred a revi- 
sion to the Central Government. The 
Government passed an order directing 
the State Government to dispose of the 
application within 100 days. This order 
was also not complied with and the ap- 
plication was not disposed of. The peti- 
tioner preferred a second revision and 
the Central Government passed an order 
directing the State Government to grant 
a lease, 


Held, that the order of Central Gov- 
ernment in second revision was null and 
void and hence mandamus could not be 
issued to State Government, (Para 4) 


While Rule 22 of the Mineral Conces- 
sion Rules, 1960 contemplates receiving 
of applications from parties and Rule 24 
deals with the question of disposal of 
those applications, it is only the Expla- 
nation to Rule 54-that provides for what 
may be called ‘a deemed rejection of the 
applications” filed under Rule 22 if the 
Government fails to dispose of under 
Rule 24. The law does not provide for 
any other situation of a deemed rejec- 
tion. The law provides for a right 
of revision under Rule 54 only against 
the first “deemed rejection”. It follows 
therefore that the statute did not pro- 
vide for the entertainment of a second 
revision against a second dzemed rejec- 
tion by the State Government, It is well 
known that a revision, like an appeal, 
is a creature of the Statute and such a 
right if it were to be available, must be 
provided for by the law. Inasmuch as the 
Statute has not contemplated a second 
deemed rejection and has therefore deli- 
berately failed to provide for a revision. 
in such a situation, the petitioners 
second revision and the orders passed by 
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the Central Government: on- it are null 
and: void, (Para 3) 


As the State Government had disobey- 
ed the orders of the Central Government 
in the’ first revision the petitioner could 
have approached the High Court at that 
stage to seék an order compelling the 
State Government to obey the directions 
of the Central Government. (Para 4) 


P. Krishna Reddy, for Petitioner; Ad- 
ditional Central. Government Standing 
Counsel (for No. 1) and Government 
Pleader for Industries (for No. 2), for 
Respondents, 


ORDER :— This matter arises under 
the Mines and Minerals (Regulation and 
Development) Act, 1957, The petitioner 
made an application to the Government 
of Andhra Pradesh on 22-7-1975 under 
the aforesaid Act seeking grant of a 
mining lease for mica over an extent of 
Ac. 20-05 cents in Kalichedu village, 
Rapur Taluk, Nellore District. This ap- 
plication of the petitioner was made un- 
der the Mineral Concession” Rules, 1960 
made under the aforesaid Act. Rule 24 
clause (1) of the aforesaid Rules requires 
the State Government,to ‘dispose of the 
application within twelve months from 
the date of its receipt”, Where the State 
Government rejects an application for 
grant of a lease, Rule 54 of the aforesaid 
Rules provides for a revision to the 
Central Government within three months 
from the date of the communication of 
the order refusing to grant the lease. The 
Statute added an Explanation to R. 54. 
This Explanation deals with a situation 
where the State Government keeps the 
application for the grant.of a mining 
lease without disposing of it either by- 
granting or refusing to grant the lease 
within the aforesaid period of twelve 
months, The aforesaid Explanation treat- 
ing such an inaction on the part of the 
Government as amounting to refusal to 
grant a mining lease, permits the ag- 
grieved party to make a revision to the 
Government under the aforesaid R. 54 


2. The petitioner’s application dated 
22-7-1975, was not disposed of within 
the aforesaid statutory period of twelve 
months. The ‘petiticher therefore, act- 
ing under the aforesaid Explanation to 
Rule 54, preferred:a_ revision to the 
Central Government on 30-9-1976. This 
revision was allowed by the Government 
of India on 5-10-1976, with a direction to 
the State Government to dispose of the 
petitioner’s application. dated 22-7-1975 
within -hundred days, But, however 


148 A. P, Ñ 


strange it may look, the State Govern- 
ment had once again failed to dispose of 
the petitioner’s application within the 
period of hundred days. The State Gov- 
ernment has clearly disobeyed the direz- 
tions of the Central Government dated 
5-10-1976, In those circumstances, the 
petitioner had once again preferred a 
second revision to the Central Govern- 
ment on 4-4-1977. The Central Govern- 
ment by its order dated 21-7-1977 had 
allowed this revision and directed the 
State Government to grant a mining lease 
for mica over an area of Ac. 20.05 cents 
in Kalichedu village, to the petitioner 
for a period of twenty years. But the 
State Government which is the authority 
-to grant the lease had once again refused 
to obey the orders of the Central Gov- 
ernment. The petitioner now seems to 
the means of this writ petition (Sic) 
with a direction to the State Govern- 
ment to implement the order passed by 
the Central Government on 21-7-1977 by 
executing a lease in his favour with re- 
spect of the aforesaid Ac. 20-05 cents in 
Kalichedu village. Unfortunately in 
this case, neither the State Government 
nor the Central Government filed any 
counter. Iï have: therefore received 
no assistance whatsoever from the parties 
who are greatly interested in the ad- 
judication of this matter. Mr. Krishna 
Reddy, the learned Counsel for the peti- 
tioner argued that inasmuch as the 
Central Government had allowed the 
second revision, the State Government is 
bound by that order and that it would 
be wholly proper for this Court to en- 
force obedience of this order of the Cen- 
tral Govt. by the State Govt. I have no 
manner of doubt that an unlawful de- 
fiance by the State Govt. of an order 
made by the Central Govt. would gra- 
vely imperil the Federal character of 
of our Union. Article 356 of the Con- 
stitution treats such a defiance “as a 
failure of Constitutional machinery in 
the State’. The only question therefore 
that arises for my consideration in this 
case is whether the Central Government 
acted within the constitutionally appoint- 
ed limits of its authority in entertaining 
the petitioner’s second revision dated 
4-4-1977. and allowing it by its order 
dated 21-7-1977? © 


3. As I have already noted, while 
Rule 22 of the Mineral Concession Rules, 
1960, contemplates receiving of applica- 
tions from parties and Rule 24 deals with 
the question of disposal of those applica- 


[tions, it is only the Explanation to’ R. 54 . 
- . - that —provides for. what. may -be. called. ʻa- 
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„is still pending with it, as 
4 as 
cordingly disposed of. No costs. 
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deemed rejection of the ` applications’ 
filed under Rule 22 if the 
fails to dispose of under Rule 24. For 
-which we need not hazard 
to guess, the law does not provide for 
any other situation of a deemed rejection, 
The law provides for a right of re- 
vision under Rule 54 only against the 
first ‘deemed rejection’. It follows there- 
fore that the Statute did not provide for 
the entertainment of a second revision 
against a second deemed rejection by the 
State Government. It is well known 
that a revision, like an appeal, is a crea- 
ture of the Statute and such a right if it 
were to be available, must be provided 
for by the law. Inasmuch as the 
Statute has not contemplated a second 
deemed rejection and has therefore de- 
liberately failed to provide for a revision 
in such a situation, the petitioner’s second 
revision dated 4-4-1977 and the orders 
passed by the Central Government on it 
on 21-7-1977 are null and void. 


4, As the State Government had dis- 
obeyed the orders of the Central Govern- 
ment dated 5-10-1976 directing the 
State Government to dispose of the peti- 
tioner’s application within hundred days, 
the petitioner instead of going to the 
Central Government ought to have ask- 
ed this Court to compel the State Gov- 


ernment to obey the directions of the 
: Central Government. But what the 
petitioner had done in this case is to 


treat the failure of the State Govern- 
ment to dispose of his application with- 
in hundred days as amounting to a second 
deemed rejection which, as we have seen 
above, is not within the contemplation 
of the law. The provisions of the law 
providing for a fiction of rejection, can- 
not be extended ad infinitum. I there- 
fore hold the Central Government’s order 
dated 21-7-1977 as null and void and 
therefore is incapable of being man- 
damused by this Court. 

5. I accordingly dismiss this Writ 
Petition. However, in the circumstances 
mentioned above, I direct the State 
Government to dispose of the peti- 
tioner’s application dated 22-7-1975 which 

expeditiously 
Petition is ac- 
There 
shall be no order as to Advocate’s fee. 

Order accordingly. 
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AIR 1980 ANDHRA PRADESH 149 
KONDIAH, C. J. 
AND SEETHARAMA ‘REDDY, J. 


P. Satyanarayana, Petitioner v. Tke 
Land Reforms Tribunal and others, R2- 
spondents, 

Writ Petn. No. 
1979.* . 

(A) Civil P. C. (1908), O. 47, R. 1, Se2- 
tions 114, 151 — Sufficient ground — 
Court or Tribunal cannot review its own 
order or judgment unless there is state- 
tory provision to that effect, but Court er 
Tribunal has inherent powers to recall 
orders obtained by practising fraud or mis- 
representation on it. (1978) 2 APLJ (HC) 
83 Disting. (Para 13) 

(B) Andhra Pradesh Land Reforms 
(Ceiling on Agricultural Holdings) Act “1 
of 1973), Sec. 22 — A. P. Land Reforms 
(Ceiling on Agricultural Holdings} Rules 


3482 of 1976, D/- 22-3- 


(1974), R. 16 — Whether repugnant -o 
Section 22 (Quaere). (Para 11) 
Cases Referred : Chronological Paras 


(1979) 1 Andh WR, 220: AIR 1978 NOC a 
. (AP) 

(1978) 2 APLJ(HC}83 10, 12, 3 
AIR 1973 Ker 285 12 
AIR 1971 SC 1474 I 
AIR 1970 SC 1273 5 
AIR 1969 SC 1068 i2 
1968 SCD 275 il 
(1966) 1 Andh WR 157 8 
AIR 1953 Mys 156 (FB) 7 
AIR 1941 Bom 274 (FB) ll 
AIR 1936 Mad 531 (FB) 6 
AIR 1928 Bom 308 12 
‘ B. Subhashan Reddi, for Petitione>; 
Govt. Pleader for Revenue, (N. S.) (fer 
Nos. 2 and 3) and Bhaskara Rao (for No. 
3), for Respondents, 


SEETHARAMA REDDY, J.:— Our 
learned brother Jeevan Reddy, J. before 
whom this Writ Petition challenging 
the authority and jurisdiction of tke 
Land Reforms Tribunal to reopen tke 
order passed earlier by it, care 
up for hearing, thought it proper thet 
there should be an authoritative prc 
nouncement on the question, inasmuch 9 
there is no decision of this Court on the 
said question and also because there are 


several such Writ Petitions pending fcr 


decision before this Court. 
2. The facts that led to this writ peti- 
“tion, in brief, are that the petitioner filed 


*Reference made by Jeevan Reddy, J. a 
1-11-1977. 
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„oath that his family 
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.a declaration of his holding as required 
_by Section 8 of the Andhra Pradesh Land 


Reforms (Ceiling on Agricultural Hold- 
ings) Act 1975, hereinafter referred to as 
“the Act”. In col. (6) of the declaration, he 
mentioned 5 minor children besides his 
wife as the members of his family. The 
Tahsildar stated in his verification as per 
Rule 4 (4) of the Andhra Pradesh Land 
Reforms (Ceiling on Agricultural Hold- 
ings) Rules 1974, that the petitioner’s 
family consists of seven members; and an 
issue, namely issue No. 7, was framed by 
the Tribunal to the effect, ‘Whether 
declarant’s family unit consists of seven 
members ?” It appears from the order of 
the Tribunal that in view of the report of 
the Tahsildar, the authorised Officer did 
not dispute the petitioner’s averment in 
this behalf. The petitioner also deposed on 
unit consists of 
seven members, In view of the above, the 
Tribunal held, by its order dated 12-4- 
1976, that the petitioner’s family unit 
consists of seven members and since he is 
entitled to an additional 2/5th holding on 
that account, his holding is within the 
permissible limit. The said order became 
final, not having been appealed against. 
About six months later, the petitioner was 
served with a notice dated 6-10-1976, im- 
pugned herein, intimating the petitioner 
that the case has been reopened at the 
instance of the authorised Officer since 
he has raised an objection that the peti- 
tioner was not having two of the five 
‘children mentioned by him in col. (6) of 
the declaration. In other words the 
allegation was that the petitioner has 
falsely claimed that he was having five 
children while, in fact, he had only three 
children. Consequently, the petitioner was 
directed to adduce evidence in that behalf, 
failing which he has been informed that 
the case would be decided on the basis of 
the material available on record. It is this 
notice that give rise to this writ petition 
challenging the said notice as wholly 
without jurisdiction and incompetent on 
the ground that the Tribunal has no 
power to reopen a matter which is once 
closed finally. f 

3. In the counter-affidavit, sworn to by 
the Special Tahsildar (Land Reforms) 
Mahabubabad (2nd Respondent), it is 
stated that four months after the declara- 
tion of the petitioner was disposed of, a 
complaint petition was lodged before the 
Collector, alleging that the petitioner- 
declarant has cheated the Government by 


- stating that his ee Consists of seven 


foe ee 
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of five members, Thereupon, 
the collector directed the Tah- 
sildar. .Mahabubabad, to conduct 


a local inquiry and report. On inquiry, it 
was found that the petitioner had falsely 
alleged as having five children while in 
fact, he was having only three. This was 
deliberately misrepresented in order to 
defraud the Government. For that reason, 
it is stated, the Tribunal issued notice to 
the parties and the said allegation was 
sought to be enquired into. The peti- 
tioner, without meeting the said allega- 
tion on merits, has filed this Writ Petition. 

4, The contention of Sri K. Pratap 
Reddy, learned Counsel for the petitioner, 
is that the Land Reforms Tribunal has no 
authority or jurisdiction to reopen or re- 
view its own order, as neither the Act nor 
the Rules framed thereunder confer any 
such power on the said Authority. For 
this, he relied on the Judgment of this 
Court dated 7-3-1978 in W. P. No. 1549 of 
1877,* wherein Ramchandra Raju, J. 
held :— 


“Certainly the Land Reforms Commis- 
sioner has no power to give direction to 
the Land Reforms Tribunal to reopen the 
case, Since there is no provision made in 
the Act for reopening of the cases once 
disposed of by the Land Reforms Tribu- 
nal, it has no power to reopen the cases 
once disposed of.” 


The circumstances which led to the afore- 
said decision in brief, are that the peti- 
tioner, his father and his other two major 
brothers filed four declarations under Sec- 
tion 8 of the Act. In respect of the four 
declarations filed by the petitioner, his 
father and two brothers, the Verification 
Officer filed a report stating that none of 
them held any land in excess of the ceil- 
ing area. The Land Reforms Tribunal 
passed orders to that effect in all the four 
cases and obtained the signature of the 
petitioner’s brother. The Land Reforms 
Tribunal, Ist respondent therein, found 
that each of them was holding only land 
equivalent to 0.7852 Standard Holding 
which is less than the ceiling area viz, 
one Standard Holding. The Writ Petition 
was filed, alleging that the 3rd respondent 
therein, being inimical towards the peti- 
tioner, got an application filed before him- 
self by a third-party stating that the 
Land Reforms Tribunal and the Verifica- 
tion Officer were in league with the peti- 
tioner and when there was excess land, 


"Reported in (1979)-1 Andh WR 220: AIR 
1978 NOC 245 (AP). — 
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cases were wrongly closed as if there was 
no excess land. On the basis of that ap- . 
plication, the 3rd respondent directed the 
Commissioner of Land Reforms 2nd re- 
spondent therein, to make an inquiry. 
Thereafter, the 2nd respondent seized the 
files from the Land Reforms Tribunal and 
made an inquiry. The 1st respondent sub- 
sequently issued a notice to the peti- 
tioner purporting to reopen the inquiry 
and posting the case for fresh enquiry. It 
is this order that was challenged. 


5. The next case relied on by the 
learned Counsel is Patel N. Thakershi v. 
Pradyumansinghji, AIR 1970 SC 1273 
wherein the Supreme Court held: 

“It is well settled that the power to re- 

view is not an inherent power. It must 
be conferred by law either specifically or 
by necessary implication. No provision in 
the Act was brought to our notice from 
which it could be gathered that the Gov- 
ernment had power to review its own 
order. If the Government had no power 
to review its own order, it is obvious that 
its delegate could not have reviewed its 
order.” 
The case before the Supreme Court arose 
out of the Saurashtra Land Reforms Act, 
whereunder no power to review was con- 
ferred. 

6. The next case relied upon by the 
learned Counsel is Rama Chandra v. 
Beero Pollai AIR 1936 Mad 531 -(FB) 
wherein a Full Bench of the Madras High 
Court held ; : 

“Generally no court has got a power of 
revising its own appellate orders nor has 
a Court the power of review unless spe- 
cifically conferred on it.” 

7. Again, a Full Bench of the Mysore 
High Court, in Sampu Gowda v. State of 
Mysore, AIR 1958 Mys 156 (FB) held: 

“Review is a remedy to be sought for 
and applied under special circumstances, 
The jurisdiction or power to review can- 
not be assumed or imported in the ab- 
sence of any specific provision therefor or 
of even indication of the conditions for 
the exercise of it.” A 

8. In Mallappa v. Board of Revenue, 
A. P., (1966) 1 Andh WR 157) a single 
Judge of this Court, while dealing with a 
case under the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 
held :— . 


“The Board of Revenue once it has 
passed an order under the proviso to Sec- 
tion 11 of the Madras Estates (Abolition 
and Conversion into Ryotwari) Act grant- 


1880. 


_ ing patta to the petitioner, it has become 
functus officio and no power of revision is 
vested in it and unless jt be.on grounds 
of fraud, misrepresentaition or other simi- 
lar grounds, it would not review its own 
orders. E - . 
x xX X XX X, X, X X X 
The ordér of the Board of Revenae 
reviewing its previous order of granting 
patta to the petitioner, is clearly witho it 
jurisdiction and must be quashed” 


8. The learned Government Pleader, 
on the other hand cited the following ded-- 
sions for the rival proposition. 

10. In K. B. G. Tilak v. Spl. Tahsildar, 
( (1978) 2 APLJ (HC) 83), the facts are that 
the petitioners therein claimed that cer- 
tain of the properties shown in the d2- 
claration were joint family properties ard 
could not be included exclusively in the 
holding of the 2nd respondent. The Lard 
Reforms Tribunal overruled the obje2- 
tion and computed the same in the hold- 
ing of the 2nd respondent-declarant. The 
declarant preferred an appeal impleading 
his two brothers, petitioners in the case . 
cited, as respondents 2 and 3. In the 
‘memorandum of appeal, -ke, inter alia, 
urged that certain of thos2: lands were 
joint family properties in which his two 
brothers, respondents 2 and 3, had also a 
share. That appeal was pos-ed for hearing 
on 20th April, 1977. On that day, neither 
the appellant nor his advocate was pr2- 
sent; nor were the respondents 2 and 3 
present either in person’ or through ther 
Counsel. In the absence of the parties, 
the Land Reforms Appellate Tribunal dë- 
posed of the appeal on merits, partly &- 
lowing the same but rejecting the man 
contention that some of the items included 
in the holding of the appellant were joint 
family properties in which the respon- 
dents 2 and 3 had a share. The 2nd T2- 
spondent therein filed I. A. No. 2815 bf 
1977 for setting aside the ex parte ord2r 
and for re-hearing the appeal. In that a2- 
plication, he stated that they and ther 
advocate could not be present because 
their advocate, by some oversight, noted 
the date of hearing of the appeal as 
10-5-1977 instead of 20-4-1977. The A>- 
pellate Tribunal, without going into the 
truth of this assertion and without deter- 
mining whether there was sufficient cause 
of non-appearance of the petitioner, dis- 
missed the application on the ground that 
there is no provision under the Act max- 
ing applicable all the provisions of the 
Code of Civil Procedure to the proceed- 
ings before the Appellate Tribunal amd 
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. there .is also no provision under the Act 


or the Rules empowering the Appellate 


Tribunal to rehear the appeal disposed of 
on merits. In short, it held that the áp- 
‘plication for re-hearing the -appeal was 
not maintainable, It is under these cir- 
cumstances that a Division Bench-of this 
Court after referring to Rule 16 of the 
Rules framed under the Act and Sec. 20 
of the Act, held: 


“From a reading of the provisions of the 
Act and the Rules, it is clear that there 
is no provision corresponding to O. IX, 
Rr. 8 and 13, O. XLI, Rr. 17 and 21 of the 
Civil P, C. declaring the. consequences of 
non-appearance of the parties to the pro- 
ceedings either .in person. or through 
Counsel or an authorised Agent on the 
date of hearing. Rule 16 (3) however, 
specifically declares that the Tribunal 
may regulate the proceedings before it in 
such manner as it - deems fit. At the same 
time it also declares under Rule 16 (1) 
that all proceedings before the Tribunals 
though summary shall be governed as far 
as may be by the provisions of the Code 
of Civil Procedure. In other words, if 
there is no express provision to the con- 
trary under the Act or the Rules, the 
Tribunals shall follow the provisions of 
the Code of Civil Procedure. In the ab- 
sence of any specific provision in the Act 
and the Rules and in the Civil P, C. in 
regard to the procedure to be adopted in 
case of all or any of the parties to the pro- 
ceedings not being present, the Tribunal 
may regulate its proceedings in such 
manner as it deems fit. 


X X X X X XX X X 3 


However, the Land Reforms Tribunal is 
enjoined by Section 8 to ` determine the 
holding of a declarant and decide whe- 
ther he holds any land in excess of the 
ceiling area to which he is entitled under 
the Act and direct him to surrender such 
excess. A declarant having filed declara- 
tion of his holding cannot thwart the pro- 
ceedings before the Tribunal by his ab- 
sence. If in the absence of the declarant, 
the objector or other parties interested, 
the Tribunal is held to be precluded from 
proceeding to compute the total holding of 
the declarant and determine the excess, if 
any, held by him and from directing him 
to surrender the excess holding, the work- 
ing of the Act would be left at the mercy 
of the declarants. The purpose of the 
enactment and the object of the legis- 
lature in constituting the Tribunals is 


obviously to create a machinery to deter- 
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mine the surplus holdings and take over 
the excess land for distribution in ac- 
cordance with the provisions of the Act. 
That object of the enactment must be ful- 
filled and cannot be made to depend upon 
the presence or absence of the parties or 
their Counsel: If O. EX were to be held ta 
apply in its entirety to the proceedings be- 
fore the Tribunal and O, XLI to the pro- 
ceedings before the Appellate Tribunal 
and the declarants were to absent them- 
-selves, then in view of O. LX R. 8, the 
Land Reforms Tribunal shall have to dis- 
miss the proceedings for default and in 
view of the non-appearance of the ap- 
pellants the Appellate Tribunal in view 
of O. XII, C. P.C. may dismiss the ap- 
peal for default. It could never have been 
the intention of the Legislature that the 
functioning of the Tribunal and the deter- 
mination of the excess land liable to be 
surrendered and taken over for distribu- 
tion should depend upon the appearance 
or non-appearance of the parties, and that 
too parties who cannot be expected to be 
interested in the determination and sur- 
render of the excess holding. The Tribu- 
nal could be rendered immobile by un- 
co-operative declarants and thereby the 
very purpose of the Act would be defeat- 
ed. So the non-appearance of the 
declarants or objectors or any other 
party interested cannot preclude the Tri- 
bunal and the non-appearance of the par- 
ties to the appeal cannot preclude the Ap- 
pellate Tribunal from disposing of the 
proceedings before it. Rule 16 (5) in fact 
directs that all the decisions of the Tri- 
bunal shall be in writing and set forth the 
reasons for the same. That implies that 
the declaration filed before the Land Re- 
forms Tribunal has to be disposed of on 
merits. So also irrespective of whether the 
parties appear or absent themselves the 
Land Reforms Appellate Tribunal has to 
dispose of the appeal on merits. It cannot 
summarily dismiss it for default. That is 
the position having regard to the object 
‘and the purpose of the enactment.” 

11. It was further held: 

“It would appear from the wording of 
Section 20 (3) also that the Appellate Tri- 
bunal is enjoined to dispose of the Ap- 
peal on merits and not dismiss it for de- 


fault. Section 20 (3) lays down that the, 


Appellate Tribunal “shall pass such orders 
on the appeal as it deems fit.’ 6 


The Division Bench finally held: 


"In the instant case, it is seen that om- 


account of the petitioners’ Counsel having: 


- . “wrongly noted:-the. date of-hearing .of tha- 
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appeal, he did not appear on the date ta 
which the appeal was posted. The facts 
referred to above and which were not con- 
troverted by the other side disclose suffi- 
cient cause for non-appearance of the par- 
ties at the hearing. The Tribcnal, there- 
fore, was in error in rejecting the applica- 
tion on the assumption that it had no 
jurisdiction to entertain such an applica- 
tion. We hold that the petitioners have 
shown sufficient cause for their non-ap- 
pearance on the date of hearing. The ex 
parte order therefore ought to have been 
set aside by the Appellate Tribunal.” 
Sir Williams R. Anson, in Principles of 
the English Law of Contract (Twenty 
First Edition) at page 237 observed : 
ETS it is equity’s duty to prevent 
abuse of confidence and to see that no 
person retains any benefit arising from 
his own fraud or wrongful Act. 
The next case relied on by the learned 
Government Pleader is Guddappa v. 
Balaji, AIR 1941 Bom 274 (FB) wherein a 
sy Bench of the Bombay High Court 
eld: 

I. In all cases of unilateral or bilateral 
fraud which has not been successfully ef- 
fected, either party can repudiate the 
fraudulent transaction and can recover or 
maintain his possession by , proving his 
real title. 

II. In cases where fraud is accomplish- 


(1) where only one party acts fraudu- 
lently, he cannot be allowed, either as 
plaintiff or as defendant, to plead his 
fraud, on the principle that no man shall 
be heard to plead his own fraud; 

(2) where both parties are equally. 
fraudulent, the courts will refuse to en~- 
force the fraudulent transaction on tha 
principles that where each party is 
equally in fault, the law favours him who 
is actually in possession, and will give re« 
lief to neither, -and that a ment of action 
cannot arise out of fraud ... ... 


In Baidyanath Dubey v. Deonandan Singh, 
(1968 S. C. D. 275) it is held: 

“It cannot be doubted that a Court has 
inherent powers to recall orders obtained 
by practising fraud on it, at the instance 
of a party to the proceedings. There is no 
question of Court being functus officio. 
because the Court retains the jurisdiction 
to recall such orders.” 

The learned Government Pleader, there- 
fore, submitted that Courts and Tribu- 
nals have inherent jurisdiction in: some’ 
special cases to revise their-own. orders,” 
notwithstanding:the: fact that: there“is no’ 
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statutory provision conferring explicithy 
the said power, and particularly so when 
fraud is played upon the Court. 


12. The learned Counsel for the pet.- 
tioner, while submitting his reply, corc- 
tended that the Division Bench decisimm 
of this Court in K. B. G. Tilak v. Spl. Tak- 
sildar’ (supra) will have to be confined to 
its facts and the ratio laid down is onfy 
with reference’ to re-hearing and re- 
opening only, and it does not postulate a 
case for review, and that inasmuch as tre 
case before us pertains to a case of review 
only, the Division Bench case has no ap- 
plication. He further submitted that tre 
Division Bench decision, in so far as it 
seeks to rely on Rule 16 for concludirg 
that “all proceedings before the Tribunal 
or the Appellate Tribunal shall be sum- 
mary and shall be governed, as far as may 
be, by the provisions of the Civil P. C>, 
is incorrect, as the said provision is re- 
pugnant to Section 22 (1) of the Act 
which says :— 


“The Appellate Tribunal, the Tribunal, 

the Revenue Divisional Officer and any 
officer authorised by the Tribunal or tke 
Revenue Divisional Officer, to exercise 
any power under this Act shall have tke 
same powers as are vested in a civil court 
under the Civil P. C., 1908, for summor- 
ing and enforcing the attendance of any 
person and examining him on oath am 
for requiring production of any doct- 
ment.” 
So, the learned Counsel submits, the Rule 
cannot seek to enlarge the scope as cor- 
templated by the Section, nor can it run 
counter to or in excess of what the Section 
itself lays down, and therefore, Rule 16 ss 
ultra vires. It is further submitted that -t 
is now well settled that the Rule cannct 
be repugnant to the provisicns of the Sec- 
tion. For this, he relied on the decision cf 
the Supreme Court in L.-T. Commr., Mac 
ras v. S. Chenniappa, (AIR 1969 SC 1066 
wherein it is held :— 

“Assuming that for the aforesaid 
reasons the Appellate Tribunal is comps- 
tent to set aside an order dismissing: an 
appeal for default in exercise of its 
inherent power there are serious difficuk- 
ties in upholding the validity of R. 24. W 
. clearly comes into conflict with sub-sex 
tion (4) of Section 33 and in the event af 


repugnancy between the substantive pro- - 


visions of the Act and a rule it is the ruls 
which must, give way to the provisions: of 
the “Act.” 

For the. ‘proposition that the case could 
.Rot' be reopened on the mere ground thas 


:. P. Satyanarayana v. 


A.P. 153 


either subsequent legislation or the deci- 
sion of a Court changed the position, the 
learned Counsel for the. petitioner relied 
on the decisions in Gyanaji v. Ningappa, 
AIR 1928 Bom 308; Board of Revenue v.. 
P. K. S: Akbar Sahib, AIR 1973 Ker 285 
and Raja Shatrunjit v. Mohd. A. Azim 
Khan, AIR 1971 SC 1474. 


13. On a conspectus of case law, it be- 
comes quite evident that a Court or Tri- 
bunal cannot review its own order or 
Judgment unless there is a statutory pro- 
vision providing for the same. However. a 
Court or Tribunal has inherent powers to 
recall orders obtained by practising fraud 
on it. There is no question of the Court 
becoming functus officio, because it retains 
the jurisdiction to recall such orders. It 
inheres in a Court or Tribunal to review 
by recalling the orders on grounds of 
fraud, misrepresentation or other similar 
grounds. We may, however, make it clear 
‘that the decision of the Division Bench in 
K, B. G. Tilak v. Spl, Tahsildar ( (1978) 2 
APLJ (HC) 83) is confined toa caseof re- 
opening in a case where either it was dis- 
missed for default or a decision was render- 
ed ex parte. This decision, as it is pecu- 
liarly confined to the facts and- circum- 
stances thereof, cannot, therefore, be of 
any assistance in so far as-the case on 
hand is concerned. We, therefore, reiterate 
that a Court or Tribunal can review its 
own order or judgment only where the 
party, by way of mis-representation, has 
played fraud upon the Court and not in 
ether cases. 

14. In the view we have taken, we 
have no hesitation in holding that the 
contentions of the learned Counsel for the 
petitioner are untenable and must fail. It 
is, however, needless for us to go into the 
question as to whether Rule 16 is re- 
pugnant to Section 22 of the Act as con- 
tended by the learned Counsel for the 
petitioner, in view of the decision arrived 
at by us. : 

15. Sri K. Pratap. Reddy, learned 
Counsel for the petitioner, however, sub- 
mits that should our judgment be against 
him on the main contention, then the 
Tribunal should be directed to give the 
petitioner a notice before actually seek- 
ing to reopen, as the Tribunal has failed 
to do so and, without giving any notica’” 
and opportunity, has reopened the case, 
which on the face of it is volative of the 
principles of natural justice. We see suffi- 
cient force in -this submission: and we 
direct the Ist respondent (Land Reforms 
Tribunal, Mahabubabad) to give a notice. 


Land Reforms. Tribunal 


-.to the. petitioner before seeking -to reopen. 
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the case and proceed according to law. 
With these observations, we dismiss the 
Writ Petition, No costs, Advocatée’s fee: 
Rs. 200/-, 

Petition dismissed, 
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ALLADI KUPPUSWAMI AND 
P. A. CHOWDARY, JJ. 
Merla Veera Venkata Satyanarayana 
Chowdary, Appellant v. The Govt. of 
Andhra Pradesh and others, Respondents. 


Writ Appeal No. 383 of 1979, D/- 20-11 
1979,* 


- (A) Andhra Pradesh Gram Panchayats 
Act (2 of 1964), Sections 232 and 25 (2) 
and (3) (as amended by Act 46 of 1976) — 
Right of revision of Sarpanch — Sarpanch 
disputing his cessation of office — His 
right of revision under Sec, 232 to Gov- 
ernment is not lost after enactment of 
Section 25 (3). 


The right of revisional remedy of the 
Sarpanch is not lost after the enactment 
of Section 25 (3) by Act 46 of 1976. The 
only way of reconciling Section 25 (3) 
with Section 232 of the Act is to treat the 
imperfect new remedy under Section 25 
(3) as an alternative remedy available to 
such of those Sarpanches who choose in 
their discretion to go before the District 
Munsiff instead of the Government. 

(Para 8) 


Section 25 (3) has been drafted in the 
clumsiest form and on that basis the 
Court cannot deny altogether the affected 
Sarpanch a personal remedy which he is 
hitherto enjoying. Act No. 46 of 1976 has, 
in no way, altered or amended the revi- 
sional remedy to which the Sarpanch is 
entitled. Further the applicability of the 
so-called ‘remedy’ under Section 25 (3) is 
limited by limitation of two months 
period from ‘the date on which the intima- 
tion of cessation of office was given to-the 
Sarpanch. This would clearly mean that 
if the executive authority of the Gram 
Panchayat or the Commissioner of Pan- 
chayat Raj fails to act within that period 
of two months the Sarpanch would there- 
after be rendered helpless, If the execu- 
tive- authority or the Commissioner, 
Panchayat Raj, delays the institution of 
the proceedings before the District Mun- 
siff till the last day of the period of two 


“Against order of Ramachandra Rao J., in 
W. P. No. 5138 of 1979, D/- 16-10- 1979, 
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months limitation, the Sarpanch would be 
rendered remedyless during that period. 
At all times for want of power on the 
part of the District Munsiff to issue an 
interim order maintaining the status quo, 
the Sarpanch during the pendency of the 
proceedings before the District Munsiff 
would be forced to quit the office at least 
temporarily. (Para 8) 


Above all, Section 25 (3) of the Act 
which does not invest the affected Sar- 
panch with a personal right to go before. 
the District. Munsiff cannot be treated as 
his remedy. All this would clearly show 
that the Legislature, by implication, could 
never have intended to destroy the exist- 
ing right of revisional remedy provided 
for by the Statute to the affected Sar- 
panch. It is a well-accepted canon of 
interpretation that such a fundamental 
and basic change in law depriving par- 
ties of their existing rights cannot be in- 
tended to be brought about by the Legis- 
lature by a sidewind. W. P. No. 288 of 
1979 (Andh. Pra.) Followed. (Para 8) 


(B) Maxims — Ubi jus thi remedium — 
Ubi remedium ibi jus — Connotation of. 


Economics without value, aesthetics 
without expression, ethics without duty, 
logic without the concept and right with- 
out remedy, are inconceivable. Every 
right must have a remedy is the dogma of 
the English law; Ubi jus ibi remedium, 
Ubi remedium ubi jus may be truer. 
Where there is a remedy, there is a right. 
Remedy is the soul of Anglo-Saxon juris- 
prudence, Remedies are the life of rights, 


(1884) 115 US 620, Rel. on. (Para 7) 
Cases MReferrel : Chronological Paras 
(1979) Writ Appeal No, 288 cf 1979 


(Andh Pra) 9 
AIR 1970 Andh Pra 180 (FB) 5, 8 
(1884) 115 US 620: 29 L ed 483, Campbell 

v. Holt i 7 
1 Sm LC 253, Ashby v, Whit 7 

G.. R. Subbarayan, for Appellant; Govt. 
Pleader (for Nos. 1 and 2) and P. Bala 
Krishnamurthy (for No. 3) for Respon- 
dents. 

P. A. CHOWDARY, J. :— This writ ap-` 
peal by the writ petitioner is against an 
order of dismissal passed by our learned 
brother Ramachandra Rao J. The writ 
petition was filed for the issuance of a 


‘writ of prohibition forbidding the State of 


Andhra Pradesh from proceeding with a 
revision petition filed by one P, Venkata 
Rao, (third respondent herein) Sarpanch 
of Velangi Gram . Panchayat, against a 
written communication of the- Divisional 
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Panchayat Officer. Kakinada,- dated 22-5- 
1979 holding that the aforésaid Sarpanch 
of Velangi-having suffered a disqualifica- 
tion under'Section 25 clause (2) of the 
Andhra Pradesh Gram Panchayats Act 
1964 (hereinafter referred to as ‘the Act” 
ceased to be -the Sarpanch of the Valang-- 
Gram Panchayat with effect from 3-5-79 
in our 


2. The prodigious litigation 

Courts on Gram Panchayat matters at-~ 
tests to the social fact of a near complete 
fragmentation of our rural life ` which is 
probably due to the paucity of sufficient 
opportunities for creative employment 
Court actions on Panchayat matters are 
by far too many and the amount oi 
money expended and the time spent or 
them is wholly disproportionately large tc 
the public good promoted by this waste- 
ful litigation. ` 


3. The third respondent elected as = 
Sarpanch of the Velangi Gram Panchayat 
in the year 1970 for a term of five-years.. 
is continuing to be in office by operatior 
of law enacted from time to time which is 
unwilling to hold Panchayat elections. 
Now during the extended veriod of the 
third respondent’s tenure of office, the 
State Legislature enacted Act No. 46 of 
1976 amending clause (2) of Section 25 
and adding clause (3) to Section 25 of the 
Act. It is the interpretation of these pro- 
visions of the amended law which is the 
concern of the present writ appeal. 


4. The Divisional Panchayat Officer. 
Kakinada, by his communization dated 
22-5-79 held the third respondent to have 
ceased to be the Sarpanch with effect. 
from 3-5-1979 and also to have suffered € 
disqualification for being elected as Sar- 
panch for the- reason that he had failed tc 
convene a meeting of the. Gram Sabhe 
within 180 days. Against that communica- 
tion of the Divisional Panchayat Officer. 
Kakinada, the third respondent preferret 
a revision petition to the Government 
under Section 232 of the Act. The Govern- 
ment entertained that revision and pass- 
ed an order on 10-7-1979 keeping in 
abeyance the aforesaid proceedings of the 
Divisional Panchayat Officer, Kakinada. 
The legal effect of that governmental 
order is of course to keep the third re- 
spondent in office, a consequence which 
can neither be countenanced nor tolerated. 
by the writ petitioner. A writ. petition 
out of which the present appeal arises 
was therefore filed by the upasarpanch 
for the issuance of a writ of prohibition 
restraining the Government of Andhra 
Pradesh from proceeding with the en- 
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quiry into the revision petition filed by 
the third respondent. The short-ground . 
of the writ appellant is that after the- 
enactment of the ‘aforesaid Act No. 46 of 
1976, the Government has lost its revi- 
sional powers and jurisdiction undoubted- 
ly hitherto enjoyed by it under Sec. 232 
of the Act. The appellant therefore asks 
this court to prohibit the Government 
from entertaining the third respondent’s 
revision. 

‘5. In order to appreciate the argument 
of the appellant it is necessary to sketch 
the story of the relevant Legislation. Sec- 
tion 25 clause (2) of the Act, before its 
amendment by Act No. 46 of 1976, declar- 
ed it to be the duty of a Sarpanch to con- 
vene a meeting of a Gram Panchayat so 
that at least one meeting of the Gram 
Panchayat is held in every month. Now 
the aforesaid Act No. 46 of 1976 had add- 
ed one more duty to the above by declar- 
ing that the Sarpanch should also hold 
at least one meeting of the Gram Sabha 
within a period of one hundred eighty 
days from the time of the last meeting. 
The law relating to penalty both before 
and after the above amendment remains 
‘the same. It provides for the automatic 
incurring of penalties by the Sarpanch 
where the Sarpanch defaults in discharge 
of the aforesaid duties imposed by the 
Statute. The penalties consist not only in 
the loss of office for the ‘Sarpanch but 
also in his incurring a disqualification for 
being re-elected as a Sarpanch within a 
period of one year. Section 25 clause (2) 
is enacted on the principle that it should 
be self-operative, In fact, it is so. But for 
the operation of Section 25 clause (2), the 
fact of failure of the Sarpanch to hold at 
least one meeting of the Gram Panchayat 
-within .a period of three months or one 
meeting of the Gram Sabha within a 
period of one hundred and eighty days 
must have occurred. Where a Sarpanch 
denies the occurring of that event, the 
question that would arise whether. a Sar- 
panch did nor did not hold the meeting 
and thus incurred the above .disqualifica- 
tior requires to be settled.. Before the Act 
was.amended such a question could be 
settled at the instance of the aggrieved 
Sarpanch only by a statutory remedy of a 
revision under Section 232 of the Act. A 
Full Bench of this Court in Kishta Reddy 
v. Collector, Karimnagar, AIR 1970 Andh 
Pra 180 ruled under the unamended Act 
that a notice of cessation of office and the 
incurring of disqualification under Sec- 
tion 25 clause (2) is revisable under Sec- 
tion 232 of the Act. It is clearly inherent 


` that the 
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in that scheme of the Statute as inter- 
‘preted by the Full Bench that the affect- 
` ed Sarpanch should have a remedy for 
the ventilation of his grievance and for the 
protection of his rights which are sought 
to be taken away by the operation of 
Section 25 clause (2) of the Act. So far 
there can be no reasonable doubt. But the 
‘contention now raised by the appellant is 
that the effect of the operation of the 
aforesaid Act No. 46 of 1976 is by im- 
plication to take away altogether the 
right of revision hitherto being enjoyed 
by the affected Sarpanch. It is said by the 
appellant that the Legislature brought 
about this somewhat catastrophic change 
of rendering the affected Sarpanch almost 
remedyless by Act No. 46-of 1976 through 
sub-clause (3) of Section 25 of the Act. It 
is therefore, necessary to read clause (3) 
of Section 25 added by the aforesaid Act 
No. 46 of 1976. 


“Sub-clause (3): Every such ces- 
sation as is referred to in sub-see- 
tion (2) shall be intimated by the 
Divisional Panchayat Officer in writing to 
the Sarpanch or person concerned and 
where the Sarpanch or the person con- 
cerned disputes the correctness of such 
cessation; the executive authority shall, at 
the direction of the Gram Panchayat or 
the Commissioner, may, within a period 
of two months from the date on which 
the intimation is given, apply to the Dis- 
trict Munsif having jurisdiction over the 
area in which the office of the Gram 
Panchayat is situated for decision and his 
decision thereon shall be final.” 


By means of the newly added clause (3) to 
Section 25 the aforesaid Act No. 46 of 
1976 expressly provided for the first time 
Divisional: Panchayat . Officer 
should intimate to the Sarpanch in writing 
the fact of cessation of office, that had 
automatically occurred under clause (2) 
of Section 25 of the Act. Again, the afore- 
said Act No. 46 of 1976 provided for the 
first time that where the Sarpanch dis+ 
putes the correctness of such cessation 
contending that he has not ceased to be 
the Sarpanch the executive authority 
shall, at the direction of the Gram Pan- 
chayat or the Commissioner of the 
Panchayat Raj, may apply to the con- 
cerned District Munsif for a decision on 
the dispute raised regarding the cessation 
of office of Sarpanch. The aforesaid Act 
No. 46 of 1976 says that the decision of 
-the District Münsif shall be. final. Basing 
ae the ree -of sup Bu of Sec- 
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before us that after Act No. 46 of 1976, 
the only remedy open for a Sarpanch who 
contends that he has not ceased to be a 


„Sarpanch is to get a decision of his claim 


adjudicated by the District Munsif acting 
through the executive authority of the 
Gram Panchayat or the Commissioner of 
Panchayat Raj. In other words, it is the 
argument of the appellant that the Sar- 
panch, after the enactment of the afore- 
said Act No. 46 of 1976, had lost his revi- 
sional remedy under Section 232 of the 
Act. It is for this reason and on this basis 
the appellant has filed the writ petition 
for the issuance of a writ of prohibition 
forbidding the Government from enter- 
taining the revision petition filed by the 
Sarpanch. 


6. Under the A. P. Gram Panchayat 
Act, 1964 a Sarpanch has a right to go up 
to the end of his term, If he were to be 
forced out of his office cutting short his 
tenure on the basis of the grounds men- 
tioned in Section 25 clause (2) of the Act, 
plainly, that would amount to affecting 
the rights of the Sarpanch. What is the 
remedy that law provides for the protec- 
tion of this right of the Sarpanch is the 
central question of this, writ appeal. Does 
Section 25 clause (3) of the Act afford 
him such a remedy and does it take away 
the existing revisional remedy are the 
further questions to be considered and 
answered. 


7. It must be admitted that Sec. 25 
clause (3) has been drafted in the clumsi- 
est form conceivable throwing doubt on 
the wisdom of continuing the use of 
English as the language of our law. It 
must be noted that under Section 25 
clause (3). the affected Sarpanch cannot 
directly go before the District Munsif and 
have his claim to continue as Sarpanch 
adjudicated. The executive authority of 
the Gram Panchayat can only apply to the 
District Munsif for a decision on the dis- 
puted question raised by the Sarpanch 
provided the Gram Panchayat, by its rea 
solution, directs the executive authority 
to apply to the District Munsif. How this 
dispute must be raised by the Sarpanch 
and with whom, are left unspecified by 
Sec, 25 cl. (3). If the Gram Panchayat 
chooses for one reason or the other, 
not to ask the District Munsif for a deci- 
sion on the disputed question, a deadlock 
is sure to be created. In that situation, is 
it the: intention of the law to continue the 
Sarpanch in office or is it its intention to 
discontinue him in office? Then;. could it- 
hbe the intention of the--- Legislature.that:-.. 


` 
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the Sarpanch ‘should go without a remedy 
‘and not only lose his office but also sufer 
a disqualification of ineligibility to be ze- 
elected? Thanks to the declining standards 
of drafting, to none of these questiens 
Section 25 provides specific answers, “Ve 
cannot by our interpretation make the 7e- 
medial fate of the Sarparch turn uron 
these uncertain and unsatisfactory provi- 
sions of Section 25. These are factors 
which we should take into our considera- 
tion for rejecting the appellant’s inter- 
pretation of Section 25 (3) as providing 
the only remedy for the affected Sarpanch. 
If the Legislature jintend2d to deny the 
Sarpanch all remedies except the imper- 
fect remedy provided under Section 25 
clause (3), one would expect the Legisla-~ 
ture to say so in clear language. The 
Legislature which for the first time, proi- 
ded for the adjudication of this type of d:s- 
pute at the instance of Gram Panchayat 
or the Commissioner of Panchayat 
Raj surely cannot be attributed with an 
intention to deny the affected Sarpanch 
the right toa personal remedy which heis 
hitherto enjoying: There can be sorrcw 
without tears, but not a right without a 
remedy. Adopting Benedetto Croce, the 
famous Italian Philosopher, we can assert 
that economics without value, aesthetizs 
without expression, ethics without duty, 
logic without the concept and right with- 
out remedy, are inconceivable. Every 
right must have a remedy is the dogma f 
the English law; Ubi jus ibi remediim. 
Ubi remedium ubi jus. may be true. 
Where there is a remedy, there is a rigkt. 
Remedy is the soul of Anglo-Saxcm 
jurisprudence. Remedies are the life of 
rights, said Justice Bradley in Campbell 
v. Holt ((1884) 115 US 620, 631). It is the 
availability of a right to sus in a Cival 
Court that turned the Englsh law into a 
law of liberty. It is the absence of an ež- 
fective remedial system that left the con- 
tinenta) declarations of human rights with- 
out much of practical utilicy. What Lord 
Holt observed in Ashby v. White 1 Sm Le 
253. 

“If men will multiply injuries, actiors 
must be multiplied too, for every man 
that is injured ought to have his recom- 
pense”, 
is an all-time truth. 

8. We cannot, therefore, on the bass 
of the clumsily drafted ` Act No. 46 cf 
1976, deny altogether the affected Sar- 
panch a personal remedy which he ši 
hitherto enjoying. Further, the aforesaid 
Act No. 46 of 1976 has, in no. way, alter- 
ed -or-amended the revisional :- remedy: ts - 


M. V. V. S. Chowdary v. Govt: of A: P, 


A.P. 157 


‘which the Sarpanch is declared to be 
entitled under the aforesaid judgment of 
a Full Bench of this Court in’ Kishta 
Reddy v. Collector, Karimnagar (supra). 
But the appellant contends that as the 
sub-clause (3) of Section 25 declares the 
decision of the District Munsif to be final, 
our holding that the Sarpanch still has 
remedy under Section 232 of the Act is 
likely to lead to a conflict of decisions, 
This argument, though plausible, is not 
acceptable for a variety of reasons, To the 
proceedings under Section 25 clause (3) 
of the Act, the Sarpanch is not eo nomine 
made a party by the Statute. He cannot 
therefore strictly speaking be heard or 
seen in those proceedings before the Dis- 
trict Munsif. He cannot therefore be bound 
by the decision of such proceedings 
to which he may not be a party. Even on 


‘the assumption that the Statute contem- 


plated the addition of the affected Sar- 
panch as a party to the proceedings under 
Section 25 clause (3), there are reasons to 
hold why they cannot operate to bar the 
Sarpanch’s right of revision. The appli- 
cability of the so-called ‘remedy’ under 
Section 25 clause (3) is limited by limita- 
tion of two months period from the date 
on which the intimation of cessation of 
office was given to the Sarpanch. This 
would clearly mean that if the executive 
authority. of the Gram Panchayat or the 
Commissioner of Panchayat Raj fails ta 
act within that period of two months the 
Sarpanch would thereafter be rendered 
helpless. If the executive authority or the 
Commissioner, Panchayat Raj, delays the 
institution of the proceedings before the 
District Munsif till the last day of the 
period of two months limitation, again 
the Sarpanch would be rendered remedy- 
less during that period. At all times for 
want of power on the part of the District 
Munsif to issue an interim order maintain- 
ing the status quo, the Sarpanch during 
the pendency of the proceedings before 
the District Munsif would be forced te 
quit the office at least temporarily. In the 
words of justice Cardozo, “the effect of 
postponement of a remedy would be 
equivalent to a denial of justice altos 
gether.” 

Above all, Section 25 clause (3) of the Act 
which does not invest the affected Sar- 
panch with a personal right to go before 
the District Munsif cannot be treated as 
his remedy. All this would ‘clearly show 
that the Legislature, by implication, could 
never have intended to destroy the exist- 
ing right of revisional ' remedy provided 
for‘ by the Statute: ‘to the: EE > 










ae 
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panch. It is a well-accepted canon of 
interpretation that such a fundamental 
and basic change in law depriving parties 
of their existing rights cannot be intended 
to be brought about by the Legislature by 
a sidewind. We therefore reject the argu~ 
ment of the appellant that the Sarpanch 
has no right to revisional remedy under 
Section 232 of the Act, after the enact- 
ment of Act No. 46 of 1976. In our view, 
the only way of reconciling Section 25 
clause (3) with Section 232 of the Act is 
to treat the imperfect new remedy under 
Section 25 clause (3) .as an alternative 
remedy available to such of those Sar- 
panches who choose in their discretion to 
go before the District Munsif instead of 
the Government, 

9. A Division Bench of this Court had, 
in Writ Appeal No. 288 of 1979 held that 
Section 25 el. (3) does not bar the jurisdic- 
tion of the Government to entertain the 
revision under Section 232 of the Act. We 
respectfully agree with that conclusion. 
For the reasons above-mentioned, we hold 
that the appellant’s contention that the 
Government has no jurisdiction to enter- 
tain the revision petition filed by the Sar- 
panch of Velangi Gram Panchayat under 
Section 232 of the Act, is not correct. We 
accordingly dismiss this Writ Appeal. 

Writ appeal dismissed, 
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Income-tax Act (1961), Ss. 2 (23) and 
(31), 4, 256 — Partnership Act (1932) Sec- 
tion 4 — Partnership Firm is a separate 
legal or juristic personality — Partners 
constituting two distinct firms for differ- 
ent businesses — No interlacing or inter- 
mixing between two firms — Partners in- 
tending to keep them separate — Held 
that the two firms were separate assess- 
able entities, 1976 Tax LR 68 {Andh Praj 
Overruled, 

A constituted a firm dousisting of him- 
self and his three sons B. C. and D. D, 
being a minor, The firm was to deal in 
pulses. The four _partners shared the pro- 
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fits equally. However, the three major 
partners shared equally 1/3rd of the loss 
if any, Subsequently the same partners 
constituted another firm, The business of 
this firm was to manufacture and sell 
ground-nut Oil and Oil Cakes and work 
the Oil Mill and flour Mill. In this firm 
A was to share 1/2 loss and B and C 1/4 
each. In the second partnership deed 
there was a clause to show that the in- 
tention of the partners in constituting the 
second firm was to make it a separate dis- 
tinct firm unconnected with the first firm, 

Held that the two firms could be treat- 
ed as two separate firms and distinct and 
separate assessable entities, 1976 Tax LR 
68 (Andh Pra) Overruled, (Case law dis- 
cussed), (Para 28) 

In view of the definition of person in 
Sec, 2 (81) of the L-T, Act a firm under 
the Act is, unlike under the Partnership 
Act, a separate and distinct legal entity 
chargeable to income-tax and therefore it ` 
is a taxable unit. It has a separate 
personality and existence of its own de- 
hors the partners, It is wrong to hold that 
a firm under the Act is not a legal perso- 
nality and the general concept of the firm 
remains unchanged by reason of the tax- 
ability of the firm as a unit. True, under 
the Indian Partnership Act or under the 
English Common Law a firm is not a full 
legal personality. But it has now been 
recognised that it has some personality 
and for the purposes of income-tax and 
sales-tax a firm is a separate and distinct 
legal entity. Therefore, the provisions of 
the Partnership Act cannot be applied in 
this regard to the Indian Income-tax Act, 

(Paras 7, 17) _ 

The following principles can be laid, 
down in this regard: 

(1) The concept of partnership law is 
that a firm is not an entity or a person in 
law but only a compendious mode of 
designating persons who -have agreed to 
carry on the business in partnership, 

(2) A firm as such is not entitled to 
enter into partnership with another firm 
or individual as the definition of ‘person’ > 
in Section 3 (42) of the General Clauses 
Act 1897 cannot be imported into 
Section 4 of the Indian Partnership Act, 

(3) The Law, English as well as Indian, 
has for some specific purposes, relaxed its 
rigid notions and extended a limited 
personality to a firm. 

(4) Under the Income-tax Law a firm is 
an independent and distinct juristic per- 
son for the purpose of assessment as well 
as for recovery of tax as it is a ‘person’ 
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within the meaning of ` Section 2 (31) of 
the Act, having its own entity: and 
personality. It is also a i entity 
under Sales Tax Law. 


(5) It-is well settled that it is open to 
any person to arrange his or its affairs by 
adopting a legal device to reduce his or 
its tax liability to the minimum permis- 
sible under the Law and such.a dev.ce 
cannot be equated to an attempt to evade 
tax as long as his or its ection is consis- 
tent but not contrary to law. 

(6) In law there is no prohibition tor 
the creation or existence of two or mcre 
separate firms of partnerships by the 
same partners, 


(7) Whether a firm is genuine or bogus 
or benami is a pure question of fact. Eut 
whether two or more partnerships or 
firms constituted under different deeds of 
partnership are, in reality, only one 
partnership or not is a mixed question of 
fact and law. 

(8) The prime guideline to determine 
this latter question is the cumulative ef- 
fect or the totality of all the material fec- 
tors relating to the object and intend- 
ment of the partnerships and business3s, 
their nature, character and identi: y, 
coupled with the factum or otherwise of 
interlacing and interlocking of funds te- 
tween the two firms. 

(9) The very question as to whether 
there was really one partnership or two 
different assessable entities being two 
separate distinct partnerships unconnect- 


ed with each other, has to be determin=d ` 


by the Income-tax authorities for the prr- 
pose of computing the assessment under 


the Income-tax Act but not . under tae. 
general law governed by the provisions of 


the Partnership Act. 

(10) The finding of the Tribunal about 
the object and intendment of the partner- 
ships and the businesses and the factum 
or otherwise of the interlazing and inter- 
locking of the funds between the two 
partnerships is a question of fact and such 
finding would be binding on the , High 
Court in a reference unless there is ro 
material in support of it. (Para 5) 
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P. Ramarao, Standing. Counsel for Åp- 
plicant; S. Dasaratharama Reddy, for Re- 
spondent. 

C. KONDIAH, C. J.:— This is a refer- 
ence under Section 256 (1) of the Income- 
tax Act (hereinafter referred to as “the 
Act”) by the Income-tax Appellate Tribu- 
nal, Hyderabad Bench, for the opinion of 
this Court on the following question of 
law :— 


“Whether on the facts and in the cir- 
cumstances of the case M/s. G. Partha- 
sarthy Naidu and Sons and M/s. Sri 
Lakshmi Oil and Flour Mills can: be treat- 
ed as two separate firms and distinct as- 
sessable -entities ?” 


2. The admitted material facts as dis- 
closed in the statement of case may be 
noticed. G. Parthasarathy Naidu, the 
kartha of the Hindu undivided family, 
consisting of himself and his three sons 
viz., Vara Prasada Rao, Chandrasekhara 
Rao and Venkateswara Rao (minor) was 
a parther with a 5/16th share in M/s. 
Gadireddi Pedanarasimhulu Naidu & 
Sons Naidupet. The respondent assessee is 
a registered firm. On September 30, 1968 
there was a partition in the joint family 
of Parthasarathi Naidu.’ As per the parti- . 
tion agreement entered into that day 
5/16th partnership share in M/s, 
G. P. N. N. & Sons was agreed to be 
shared by a sub-partnership comprising 
of the four coparceners. Then the as- 
sessee firm was constituted under a deed 
of partnership dated 1-10-1968 where- 
under the profits were agreed to be shar- 
ed at 1/4th each and the loss was agreed 
to be shared equally by the three major 
partners. On November 26, 1968 another 
partnership in the name “and style of M/s, 
Sri Lakshmi Oil and Flour Mills, Pro- 
prietors G. Parthasarthi Naidu & Sons, 
was formed by the same divided co- 
parceners for the purpose of erecting an 
oil mill and. for carrying on oil business, 


` 
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The minor partner Venkateswara Rao 
was admitted to the benefits of the part- 
nership carrying 25% to each of the three 
major partners-and the minor partner. In 
case of loss Parthasarathi Naidu, Varapra- 
sada Rao and Chandrasekhara Rao would 
share the net loss at 50%, 25% and 25% 
respectively. In paragraph 15 of the part- 
nership deed dated 25-3-1970 it was stat- 
ed that the business of M/s. Sri Lakshmi 
Oil and Flour Mills shall not be deemed 
as part and parcel of the sub-partnership 
constituted under the partnership deed 
dated 1-10-68. Fresh deeds of partnership 
were executed on ]1-3-71 as the minor 
partner Venkateswara Rao had become a 
major and he had elected to become and 
remain as a full-fledged partner, For the 
assessment year 1971-72 the assessee-firm 
filed a return admitting Rs. 57,340/- as the 
total income from the business. Another 
return was filed in the name of M/s. Sri 
Lakshmi Oil and Flour Mills declaring a 
total income of Rs. 35,000/-. 


3. The Income-tax Officer had clubbed 
the incomes of the two firms and assessed 
the assessee-firm on the ground that the 
constitution and the ownership of the 
two businesses were one and the same. 
For the assessment year 1970-71 also the 
Income-tax Officer had clubbed the in- 
-eome of M/s. Sri Lakshmi Oil and Flour 
Mills with that of the assessee firm and 
assessed the entire income in the hands of 
the assessee. The appeals by the assessee 
to the Appellate Assistant Commissioner 
were unsuccessful, The further appeals by 
the assessee to the Income-tax Appellate 
Tribunal were allowed holding that the 
profit and loss sharing ratio of the two 
firms cannot be said to be the same, since 
in the case of loss, differing sharing 
ratio were provided that the © businesses 
were different, that there was no inter- 
lacing, or inter-mixing between the two 
firms and that therefore there was no 
justification for including the profits af 
M/s, Sri Lakshmi Oil and Flour Mills in 
the income of the assessee-firm. Hence 
this reference at the instance of the Com- 
missioner of Income-tax. 


4. The Division Bench, before which 
the referred case came up for hearing, 
had referred the matter to a Full Bench 
to obtain an- authoritative pronouncement 
on this question of law which is stated to 
have arisen. in a number of cases before 
the tax authorities and the tribunal as 


the correctness of the decision ‘of the Divi- 


sion Bench in Addl. Commr. of Income- 


`: tax v. Venkatanarasimha ` Rao and .Co., 


L-T. Commr:,; A. P. v. G. P. Naidu & Sons (FB) - 


ALR. 


(1976) 104 ITR 28 (Andh Pra) has been 
disputed. That is how this referred case 
has come up before us. 

5. The sum and substance of the sub- 
mission of Sri P. Rama Rao, learned coun- 
sel for the Revenue, is that a firm, al- 
though treated as a unit for the purpose 
of taxation, is not a separate legal or 
juristic personality under the Indian In- 
come-tax Act, and therefore the firm has 
no legal existence independently of its 
partners and that when there are two 
firms consisting of the same partners, in 
the eye of law they must be considered 
to be only one firm and therefore the view 
of the Tribunal in treating the assessee- 
firm and the other firm -as separate enti- 
ties is illegal. He elaborates this conten- 
tion by referring to the meaning of the 
expression ‘firm’, ‘partner’ and ‘partner- 
ship’ being statutorily imported into the 
Indian Income-tax Act from the Indian 
Partnership Act. According to the learn- 
ed counsel, whenever the Income-tax Act 
contemplated to make special provisions 
regarding the mode of assessment and 
other matters associated with the same, a 
special provision has been specifically 
made and to that extent only such a 
special provision prevails over the provi- 
sions of the Partnership Act and in all 
other respects, the provisions of the 
Partnership Act are applicable. > 

& This claim of the Revenue is op- 
posed by Mr. Dasaratharama Reddy, 
learned counsel for the assessee contend- 
ing inter alia that there is no prohibition 
in law to have more than one partner- 
ship by the same partners, that the firm is 
a legal personality under the Income-tax - 
Act, that, in any event, the assessee-firm 
and M/s. Lakshmi Oil and Flour Mills are 
two separate and independent registered 
firms having different businesses, that the 
shares of the partners also are not exact- 
ly the same, that there was no inter-lac- 
ing, inter-mixing etc., between the two 
firms and that therefore there was no 
justification for clubbing the income of 
the other firm with that of the assessee- 
firm. 
` 7. The answer to the question depends 
upon the law governing a firm under the 
Income-tax Act. We may usefully ex- 
amine the question, whether a firm under 
the Act is a separate and independent 
juristic personality. True as contended by 
Sri P. Rama Rao Section 2 (23) of the 


- Act defines the expressions ‘firm’, ‘part- 


ner’ and ‘partnership’ as indicated in the 


the Partnership- ‘Act. -A close and jcareful  ~ 
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- reading: cof ‘the ‘provisions of the Partner- 
ship Act indicates that ‘partnership’ cr 
‘firm’ as such is not a separate indeper- 
dent entity or person in law but is mere- 


ly an association or combination of per-. 


sons agreed to carry on business in part- 
nership with a motive to share the profiis 
and some persons acting and conducting 
for and on behalf of the others. It is also 


well settled that a firm as such is net - 


entitled to enter into a partnership with 
another firm or individuals and it has no 
legal personality apart from, the partners, 
In other words, a firm under the partner 


ship law, be it English or Indian, is only © 


a collective name for individuals carrying 
on business in partnership though the 
mercantile usage recognised the firm as a 
separate, distinct person. But under the 
Act Section 4 charges the total income cf 
the previous year of every person to in- 
come-tax at the rate or rates specified in 
the Finance Act applicable to the asses 
ment year in question. The term ‘person’ 
is defined under Section 2 (31) thus: 

“*person’ includes — 

(i) an. individual, 

(ii) a Hindu undivided ly: 

' (iii) a company 

(iv) a firm, 


(v) an association of persons or a body 


of individuals, whether incorporated or 
not, . 

(vi) a local authority, and 

(vii) every artificial juridical person 
not falling within any of the precedinz 
sub-clauses”. 


Hence a firm under the Act is, unlike 


under the Partnership Act, a separate anł 


distinct legal entity chargeable to incom- 
tax and therefore it is a taxable unit. It 
has a separate personality and existence 
of its own de hors the partners. 

8. As observed by the Supreme Court 
in Commr. of . Income-tax v. A. W. Fig- 
gies and Co. (1953) 24 ITR 405 at p. 40& 

“A firm can be charged as a distinct as- 
sessable entity as distinct from its part- 

` ners who can aro be assessed meividoaly 


The brok y the re are distinct as- 
sessable entities, while the firm as such 
is a separate and distinct unit for. pur- 
poses of assessment. Sections 26, 48 and 
55 of the Act fully bear out this position 
These provisions of the Act go to show 


that the technical view of the nature of a- 


- partnership, under English. law or Indian 


law, cannot be taken in .Spplying bcs lay - 
k -.-ment of the poene Court in the arate 


of income-tax.” 
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‘9. In Bhagwanji.Morarji Goculdas v. ` 
Alembic Chemical Works Co. Ltd, ATR. 
1948 PC 100 it was ruled by the -Privy 
Council that the Indian Partnership Act 
attributed personality to a partnership 
which was more in - accordance with the 


_law of Scotland rather than English as it 


went beyond the Indian Partnership Act, 
1890. English common law does not recog~ 
nise a firm as an entity distinct from -the 
members composing it in contrast to the 
law in Scotland which recognised sep- 
arate full personality to the firm apart 
from its partners. 

10. This view has not been adopted by. 
the Supreme Court in Dulichand Laxmi- 


_ narayan v. Commr. of Income-tax, (1956) 


29 ITR 535 wherein the learned Chief 
Justice Das, while referring to the 
Scotland, English and Indian Law under 
the Partnership Act observed at page 541: 
“It is clear from the foregoing discus- 
sion that the law, English as well as 
Indian, has for some specific purposes, 
some of which are referred to above, re- 
laxed its rigid notions and extended a 
limited personality to a firm.. Neverthe- 
less, the general concept of partnership, . 
firmly estabtished in both systems of law, 
still is that a firm is not an entity or 
“person” in law but is merely an associa- 
tion of individuals and a firm name is 
only a collective name of those individuals 
who constitute the firm. In other words, a 
firm name is merely an expression, only 
a compendious mode of designating the 
persons who have agreed to carry on 
business in partnership. According to the 
principles of English jurispru- 
dence, which we have adopted, for 
the purposes of determining legal rights 
“there is no such thing as a firm known 
to the law” as was said by James L. J. in 


` Ex Parte Corbett: In re Shand: ((1880) 14 


Ch. D. 122, 126). In these circumstances - 
to import the definition of the word “per- 
son” occurring in Section 3 (42) of the 
General Clauses Act, 1897, into Sec. 4 of 
the Indian Partnership Act- will, accord- 
ing to lawyers, English and Indian, be 
totally repugnant to the subject of part- 
nership law as they know and ‘under- 
stand it to be. It is in this view of the 
matter that it has been consistently held 
in this country that a firm as such is not 
entitled to enter into partnership with 
another firm or individuals.” 


11. We may usefully refer in this con- 
text to the following passage in- the Judg- 
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_of Punjab v. Jullundur Vegetables Syndi- 
_ Cate, (1966) 17 STC 326 wherein the ques- 
- tion as to whether a firm is a separate as- 
sessable entity for the purpose of the East 
Punjab General Sales Tax Act or whether 
it is only a compendious term used to de- 
note a group of partners, fell for deci- 
sion. The learned Judge Subba Rao, J., 
(as he then was) speaking for the Court 
ruled at page 331: ; 


“A firm has been given the same status 
under the Act as is given to it under the 
Income-tax Act. Under Section 3 of the 
Income-tax Act also a “firm” is treated as 
a unit of assessment and as a distinct as- 
sessable entity. Though under the Part- 
nership law a firm is not a legal entity 
but only consists of ‘individual partners 
for the time being, for tax law, income- 
tax law as well as sales-tax, it is a legal 
entity. If that be so, on dissolution the 
firm ceases to be a legal entity. 


12. In Kapurchand Shrimal v. Tax Re- 
covery Officer, (1969) 72 ITR 623 (SC) it 
was held that a Hindu undivided family 
being a separate taxable entity distinct 
from the individual members constituting 
it, the Tax Recovery Officer cannot ini- 
tiate recovery proceedings against the 
manager of the Hindu undivided family 
for his arrest and detention as the karta 


or manager of the family was not a de- . 


faulter although he is competent to re- 
present the Hindu undivided family 
against which the proceedings for assess- 
ment and recovery of tax had been taken 
by the department. 


13. The view taken by the Supreme 
Court in the aforesaid decisions has been 
reiterated in a recent decision in Commr. 
of Sales-tax v. Radhakrishnan (1979) 118 
ITR 534 which arose under the M: P, 
Sajes Tax Act, 1958. 


14. The Supreme Court in Commr. of 
Income-tax v. R. M. Chidambaram Pillai, 
(1977) 106 ITR 292, held that under Sec- 
tion 3 of the Partnership Act a firm is not 
a legal person but a relationship among 
persons. It followed the view: expressed 
by the same Court in Dulichand Lakshmi- 
narayan’s case. Therein, the salary, sti- 
pulated to be paid to a` partner from a 
firm was held, in strict law, to be the 
mode of division of firm’s profits as no 
person can be his own servant in law 
since a contract of service postulates two 
different persons. a 

15. A Full Bench of the Kerala High 
Court in Income-tax Officer v. C. V. 
George (1976) 105 ITR 144 held that any 
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liability for income-tax imposed on a firm 
as such under the Income-tax Act cannot 
be treated as the liability of the indivi- 
dual parties of the firm arising under the 
Act by importing the general principles 
of the Partnership Law. It relied upon 
the decision of the Supreme Court in In- 
come-tax Officer v. Radhakrishnan (1967) 
66 ITR 590 wherein it was ruled that “the 
liability to pay income-tax is statutory: 
it does not arise out of any contract and 
its incidence must be determined by a 
statute”. The firm under the Act both for 
the purposes of assessment and for re- 
covery of tax is a separate and distinct 
entity having juristic personality unlike 
the Indian Partnership Act, 


16. In this view, we are unable to 
agree with the view expressed by the 
Division Bench in Addl. Commr. of In- 
come-tax v. Venkatanarasimha Rao and 
Co. (1976) 104 ITR 28 (Andh Pra) that a 
firm does not assume a legal personality 
under the Act. The following is the view 
expressed by the Division Bench: 

“That a firm is a distinct assessable en- 
tity, distinct even from its partners for 
the purposes of assessment to tax, does 
not make it a legal personality, a 
personality which is denied te it under 
the partnership law and which continues 
to be denied to it under the Income-tax 
Act in view of Section 2 (23) of the iatter 
Act. The general concept of a firm re- 
mains unchanged by reason of the tax- 
ability of the firm as a unit just as the 
general concept is not altered by the 
capacity to sue or to be sued in the name 
of the firm as provided in Order XXX, 
Rule 1, Civil Procedure Code, If Parlia- 
ment intended that a firm: should be treat- 
ed as a legal personality under the In- 
come-tax Act, it was wholly unnecessary 
for Parliament to have defined “firm” by 
reference to the Indian Partnership Act. 
What we wish to emphasise is that a firm 
which.may be a taxable entity, does not _ 
on that account acquire or become en- 
dowed with the characteristics of a legal 
personality which it does not in law 
possess.” $ 


` 17. We are unable to agree with the 
aforesaid view that a firm under the Act 
is not a legal personality and the general 
concept of the firm remains unchanged 
by reason of the taxability of the firm as 
a unit. True, as pointed out earlier, under 
the Indian Partnership Act or under the} 
English Common law, a firm is not a full 
legal personality. But it has now been 
recognised that it has some personality 


1980 — 


and for the purposes of income-tax and 
sales-tax a firm is a separate and distimct 
legal entity. Therefore, the provisions of 
the Partnership Act cannot be applied in 
‘this regard to the Indian Income-tax Act, 


18. That apart, the definition of “per- 
son” under Section 2 (31) of the Act :n- 
cludes a firm and six other categories of 
assessees or units of assessment under fhe 
present Act. It is pertinent to notice that 
‘the definition of “person” in Sec, 2 (9) of 
the 1922 Act did not exhaust the varicus 
assessable units whereas Section 2 (31) of 
the present Act includes all the seven 
categories of assessees, This definition a_so 
is inclusive but not exhaustive, 


19. This brings us to examine fhe 
question whether in law there can be two 
firms by the same partners. The decision 
of the Division Bench of this Court in 
Addi. Commr. of Income-tax v. Venka‘a- 
narasimha Rao and Co. supra on which 
strong reliance has been placed by Sri 
P. Rama Rao, in support of his plea that 
there can be no two lawful firms consist- 
ing exactly of the same partners and 
there can be only oné firm in the eye of 
law if the same partners carry on the 
same or different businesses in different 
names, is based on the following observa- 
tions of Beaumont, C. J, in Vissonji Sons 
and Co. v. Commr, of Income-tax (1946) 14 
ITR 272 (Bom) at p. 275: 


“In law a firm has no existence inde- 
pendently of its partners, and if there are 
two firms consisting of exactly the same 
partners, the real position in law, is that 
there is only one firm. It may carry on 
separate businesses, and may. carry on 
those businesses in different names but in 


fact: there is only one firm in law. I think’ 


there is a certain: amount of confusion, if 
I may say so, in the case arising from tia 
failure to appreciate that at the material 
dates, there was in Iaw only one firm:” 


The learned Judges also gave the illustra- 
tion of Arun and Arjun carrying en 
business at Hyderabad in pulses amd 
textiles respectively at Bombay and if the 
revenue discovers that there are no two 
such individuals as Arun and Arjun bat 
the same individual is carrying on bo-h 
the businesses under different names, 
there can be no difficulty in holding that 
the incomes of the two businesses must 
be aggregated, To that extent we have no 
quarrel but we are in entire agreement 
‘with that view, as the total income of the 
individual assessee earned by him at all 
places in any activity, business, professicn 
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-or vocation has invariably fo be clubbed 


in his hands for the purpose of his assess- 
ment. The same principles cannot be ap- 
plied to a firm on the ground that the 
same combination of identical persons 
carry on two businesses under different 
names, Such application of the principles 
is not permissible in view of the differ- 
ence between an individual and a firm, 
though both of them are separate entities 
for purposes of assessment. An individual 
cannot be equated to a firm or an associa- 
tion of persons. The observations of Be- 
aumont C, J. speaking for the Court con- 
sisting of himself and Chagla J. (as he 
then was) do not lay down the correct 
legal position. That apart, those observa- 
tions are obiter as pointed out by the very 
learned Judge, Chagla C. J. who was a 
party to Vissonji Sons and Co. v. Commr. 
of Income-tax (supra) in Jeshinghbhai 
Ujamshi v. Commr. of Income-tax (1950) 
18 ITR 23 (Bom) wherein it was held that 
in law, common partners could constitute 
two separate firms in respect of different 
businesses for the purpose of- income-tax 
on the ground thata firmis recognised by 
the Income-tax Act. as an assessee as 
much as an individual or a joint Hindu 
family, While referring to the observa- 
tions of Beaumont C. J, in Vissonji Sons 
and Co. v. Commr, of Income-tax, the 
learned Judge observed at page 272: 


“With great respect, to the learned 
Chief Justice, the actual question that he 
had to consider in that reference was 
whether a certain item which the assessee 
claimed as a bad debt was a bad debt or 
not and the learned Chief Justice disposed 
of that reference by coming to the conclu- 
sion that this question was really a ques- 
tion of fact and the only question of law 
that arose was whether there was suffi- 
cient evidence to justify the finding of 
fact by the Tribunal, Therefore, this 
Particular observation on which the Tri- 
bunal has relied was not called for the 
determination of the reference and, there- 
fore, it must be looked upon as pure 
obiter,” 

__ 20. Reference .may be made to the 
decision of a Special Bench of the Calcutta 
High Court in In re: Martin & Co. AIR 
1929 Cal 753 wherein Rankin C, J., who 
spoke for the Bench, observed :— i 

“The proposition that the same partners 
in the same shares cannot for income-tax 
purposes be partners of two entirely sepa- 


Tate firms is a highly abstract proposition, 


It may or may not be correct but I am not 
‘prepared as at present advised to proceed 
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-upon so very general a principle without 
a careful enquiry into the concrete case 
and into the matters above mentioned. It 
may turn out that the case depends on the 
question of fact whether the two firms 
were entirely separate — a question of 
intention. It is necessary that we should 
know whether in substance and in truth 
the partners as part of the business of 
Martin and Company brought up certain 
assets (in which case the fact that these 
_ assets went by a different name would 

have no importance whatever) or whether 
on the other hand, it was an entirely 
separate venture not intended to be any 
part of the business of Martin and Com- 
pany or to’ have any connection with 
Martin and Company”. 

21. The aforesaid view has been fol« 
lowed by the Bombay High Court in 
Jeshinghbhai Ujamshi v. Commr.-of In- 
come-tax, (1955) 28 ITR 454. 

22. In  Jeshinghbhai  Ujamshi v. 
Commr. of L-T., supra the Bombay High 
‘Court differed from the .view taken by 
the Income-tax Appellate Tribunal on the 
application of the civil law under the 
Partnership Act and remitted back the 
case to the Tribunal to determine whe- 
ther the two firms carried on the same 
businesses or separate businesses keep- 
ing in view that a firm was a 
taxable unit and a legal entity under 
the Income-tax Act though it was not 
under the ordinary civil law. The Tribu- 
nal, on a consideration of the entire 
material, came to the conclusion that the 
two firms at Ahmedabad and Bhavnagar 
constitute only one business on the ground 
that the owners of the two firms are the 
same and therefore in law they constitute 
one firm and not two firms. The High 
Court held that there was evidence to 
show that there were two distinct firms 
in existence, that it was not open to the 
Income-tax Appellate Tribunal to find 
that there was only one firm, and that in 
view of the finding of the Tribunal that 
there was no interlacing or inter-mixing 
of the Bhavnagar business with the 
Ahmedabad business, the assessment . of 
the firms should be distinct and separate. 

23. To the same effect is the decision 
of the Punjab and Haryana High Court in 
R. N. Oswal Hosiery & Mahabir Woollen 
Mills v. Commr, of Income-tax (1968) 70 
ITR 843 wherein it was held that twa 
partnership firms having common part- 
‘ners with identical shares are as a matter 
of law not one but two different assess- 


` able units and whether there is interlac- 


ing or interlocking between ‘the two 
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. the creation or existence of two or. more- 
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firms so.as to treat them as one unit is one. ` 
of fact. The Punjab and Haryana . High 
Courts followed the view expressed by 
the Bombay High Court in Jeshinghbhai 
Ujamshi v. Commissioner of Income-tax 
and In Re: Martin & Co. supra. 


24. Our earlier Division Bench in the 
case of Venkatanarasimha Rao & Co. 
(1976) 104 ITR 28 overlooked the fact that 
the question fell for decision only for the 
purpose of computing the assessment of 
the partnership or partnerships under the 
Act. Hence the only purpose of determin- 
ing the question whether a partnership is 
a separate and independent entity or not 
was for computing the income of the 
partnership in question, but not for any 
other purpose in general law. Hence the 
legal principles laid down in that case are 
not correct, although the decision may be 
justified on the facts of that case as . 
there was inter-lacing and inter-locking. 


25. From the aforesaid disctission the 
following principles emerge: 


(1) The concept of partnership law is 
that a firm is not an entity or a person in 
law but only a compendious mode o 
designating persons who have agreed to 
carry on the business in partnership. 


(2) A firm as such is not entitled to en- 
ter into partnership with another firm or 


‘individual as the definition of ‘person’ in). 


Section 3 (42) of the General Clauses Act}: 
1897 cannot be imported into Section 4 of 
the Indian Partnership Act. 

(3) The law, English as well as Indian, 
has for some specific purposes, relaxed its 
rigid notions and extended © a limited 
personality to a firm. 














_(4) Under the Income-tax law a firm is 
an independent and distinct juristic per- 
son for the purpose of assessment as well 
as for recovery of tax as it is a ‘person’ 
within the meaning of Section 2 (31) ofj . 
the Act, having its own entity and perso- 
nality. It is also a separate entity under 
Sales-tax Law. 


(5) It is well settled that it is open. to 
any person to arrange his or its affairs by 
adopting a legal device to reduce his or 
its tax liability to the minimum permis- 
sible under the law and such a device 
cannot be equated to an attempt to evade}. 
tax as long as his or its action is consis- 
tent but not contrary to law (See Commr. 
of Income-tax v. Sivakasi Match Export-}: 
ing Co. (1964) 53 ITR 204 (SC).) 


(6) In law, there is no prohibition. forl: 
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separate firms or.’ 
same partners. 


(7) Whether a firm is genuine or bogus 
or benami is a pure question of fact. Bret 
whether two or more partnerships cr 
firms constituted under different deeds cf 
partnership are, in reality, only one 
partnership or not is a mixed question cf 
fact and law. 

(8) The prime guideline to determine this 
latter question is the cumulative effect cr 
the totality of all the material factors 
relating to the object and intendment cf 
the partnerships and businesses, thei 
nature, character and identity, coupled 
with the factum or otherwise of interlac 
ing and interlocking of funds between 
the two firms. 

(9) The very question as to whether 
there was really one partner- 
ship or two different assessable enti- 
ties being two separate distinct partner- 
ships unconnected with each other, has to 
be determined by the Income-tax autho- 
rities for the purpose of computing the 
assessment under the Income-tax Act buł 
not under the general law governed by 
the provisions of'the Partnership Act. 

(10) The finding of the Tribunal abou; 
the object and intendment of the partner- 
ships and the businesses and the factum 
or otherwise of the interlacing and inter- 
locking of the funds between the two 
partnerships is a question of fact and 
such finding would be binding on the 
High Court in a reference unless there is 
no material in support of it. 


26. We may at this stage recapitulate 
the facts found or admitted by the Tribu- 
nal in the case on hand. Admittedly the 
partners in both the firms are the same 
partners, Admittedly, each of the partners 
in both the firms shared 1/4th of the pro- 
fit. However, the three major partners ir 
the assessee-firm shared equally: 1/3rd of 
the loss if any whereas in the second firm 
M/s. Sri Lakshmi Oil and Flour Mills the 
loss was shared by G. Parthasarathi 
Naidu, Varaprasada Rao and Chandra- 
sekara Rao at half, 1/4th and 1/4th res- 
pectively. The business of the assessee~ 
firm was to deal in pulses whereas the 
business of M/s. Sri Lakshmi Oil and 
Flour Mills was to manufacture and sell 
groundnut oil and other oils, oil cake and 
to purchase and. sell groundnut, kernel, 

` oils, oil cake and to work the oil mill and 
.the flour mill. Paragraph 15 of the part- 
nership ‘deed of M/s. Sri Lakshmi Oil and 
Flour Mills makes it specific’ that the 
business of. the partnership, shali not be. 


partnerships by the 
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deeméd as part and parcel of: the as- - 
sessee partnership constituted under the 
deed . of partnership dated- 1-10-68. This 
clause establishes that the intention of the 
partners in constituting the second firm 
was to make it a separate distinct firm un- 
connected with the assessee-firm which 
had already come into existence on 1-10- 
1968. The registration under the Income- 
tax Act granted by the Income-tax Offi- 
cer to M/s. Sri Lakshmi Oil and Flour 
Mills was not cancelled and the same was 
allowed to continue as a registered firm. - 
The two firms had been constituted under 
two separate deeds of partnership. There 
was no inter-lacing or inter-mixing be- 
tween the two firms. The tribunal found 
that there was no justification for includ- 
ing the profit of Rs. 55,000/- belonging to 
M/s. Sri Lakshmi Oil and Flour Mills in 
the income of the assessee-firm and con- 
sequently deleted the same. 


_2%7, Applying the aforesaid principles 
to the facts and circumstances found by 
the Appellate Tribunal, we must hold 
the two firms in the instant case are not, 
in reality, one firm but two different legal 
entities for the purpose of assessment. 

28; For all the reasons stated above, 
our answer is in the affirmative and in 
favour of the assessee holding that M/s. 
G. Parthasarathy Naidu & Sons and M/s. 
Sri Lakshmi Oil and Flour Mills can be 
treated: as two separate firms and distinct 
and separate entities for the purpose of 
‘the Act. There shall be no order as to 
costs. . 


Reference answered in affirmative, 


_ AIR 1980 ANDHRA PRADESH 165 
ALLADI KUPPUSWAMI, AND 
AMARESWARI, JJ. 


Kamikacherla Rangaiah and others, 
Petitioners v. Government of Andhra 
Pradesh and others, Respondents, 

Writ Petn. No. 2110 of 1979, D/- 
31-8-1979. - TE i 

(A) Land Acquisition Act (1894), See- 
tion 23 (1) Cl. First (A. P.) (as sub- 
stituted by- Nagarjuna Sagar. Project 
(Acquisition of Land) Act. (A. P. Act 
No. 32 of 1956) and S. 4 (1) — Consti- 
tution of India, Art. 31-A, Second 
‘Proviso — Acquisition after 20-6-1964 
of land within ceiling limit and under 
personal cultivation — Substituted Cl. - 
First if ultra vires of Art. 31-A — 
Notification under Sec, 4 (1) if valid. 
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Under Cl, First of Sec, 23 (1) of the 
Land Acquisition Act as substituted by 
Nagarjuna (Sagar Project (Acquisition 
of Land) Act, 1956, whenever land is 
acquired for the WNagarjunasagar Pro~ 
ject under Nagarjunasagar Project 
- (Acquisition of Land) Act, the compen- 
sation paid is not always the market 
value of land on the date of publica- 
tion under Sec. 4 (1) as in the case of 
L. A, Act but is either the market 
value on 1-7-1953 together with value 
of improvements to the land effected 
after that date and before date of 
publication of notification or market 
value of land at the date of notifica- 
tion, whichever is less, 

(Paras 1, 5) 


It is an admitted fact in this case 
that the petitioners’ lands mentioned 
in notification under Sec, 4 (1) of the 
Act fall within the ceiling limit and 
are also in their personal cultivation. 
The acquisition is for the purpose of 
Nagarjunasagar Project. It is stated 
by the petitioners that the compensa- 
tion payable to them with reference to 
market value on 1-7-1953 together 
with improvements is much less than 
the market value of land on 5-12-1977, 
the date of notification and that will 
be the amount they will be paid under 
substituted Cl. First to Sec. 23 (1) of 
the Act. Any acquisition without pro" 


viding for compensation at market 
value on date of publication of noti- 
fication would therefore be {legal 


under second proviso to Art, 31-A of 
the Constitution, (Para 5) 


Second proviso to Art. 31-A, imposes 
a fetter on the exercise of legislative 
power of the State by providing that 
the State shall not be entitled to make 
a law authorising acquisition of land 
held by a person under his personal 
cultivation within the ceiling limit ap- 
plicable to him, unless the law pro- 
vides for payment of compensation at 
arate not less than the market value. 
This limitation on the legislative power 
of the State is the measure of the 
fundamental right ‘conferred on owner 
of land. What is limitation: on legis- 
lative power from point of view of 
fhe State is conferment of right from 
the point of view of the holder of 
land within ceiling limit. The former 
secures the latter. The second proviso 
in effect guarantees protection to the 
holder against acquisition of that por- 
tion of his land which is within ceil- 
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ing limif except on payment of mar- 
ket value of such land, It will thus 
be seen that the second proviso clearly 
confers a right of property on a per- 
son holding land under his personal 
cultivation, There can be no doubt 
that a law which infringes a funda- 
mental right even though passed be- 
fore the amendment of the Constitu- 


tion under which that fundamental 
right is conferred, would thereafter 
have no effect, It is true that the 


. Constitution (Seventh Amendment) Act 


is not retrospective. It cannot there- 
fore affect acquisition made prior to 
the date when it came into force, that 
is, prior to 20-6-1964. But any acquisi- 
tion made subsequent to that date must 
conform to requirements of Art. 31-A 
as amended. If it does not, it would 
infringe fundamental right guaranteed 
to the owner of land under Art. 31-A, 
second . proviso and would be void. 
Therefore on and after 20-6-1964. 
when the Second Proviso to Art. 31-A 
came into force, Sec. 23 (1), Cl. First 
as substituted by Nagarjunasagar Act 
would be ultra vires of Art. 31-A in 
so far as it relates to acquisition of 
lands within ceiling limit and under 
personal cultivation. AIR 1963 SC 1019. 
distinguished. AIR 1977 SC 915, AIR 
1969 All 48, Relied on. 

(Paras 6, 7, 9) 


Therefore, the petitioners must be 
paid compensation at the full market 
value as on the date of publication of 
notification. Asthe acquisition was made 
for a public purpose, the notification 
under Sec. 4 (1) of the Act which was 
not touched by Nagarjuna Sagar Act, 
is not invalid. Further proceedings so 
far as petitioners’ lands are concerned, 
will be made, having regard only to 
provisions of Land Acquisition Act. 

; (Para 12) 


(B) Land Acquisition Act (1894), Sec- 
tion 23 (1), Cl. First (as substituted by 
Nagarjuna Sagar Project (Acquisition 
of Land Act, 1956) — Constitution of 
India, Art. 14 — Substituted Cl. First 
to Sec. 23 (1), not violative of Art. 14. 


The classification providing different 
rates of compensation was’ made under 
substituted Cl. First to Sec. 23 (1) not 
on the basis of the purpose of acquisi- 
tion but on the ground that in’ this 
particular case there had been specu- 
lative purchases and the prices were 
artificially boosted, with the result 
that the market value on the date of 
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acquisition would not really reflect tne 
correct market value. The said provi- 
sion does not violate Art. 14 of the 
Constitution. AIR 1973 SC 689 Explain- 
ed, AIR . 1972 Andh Pra 19, Followed, 


(Para 10) 
(C) Constitution of India, Art. 226 — 
Res judicata — Petitioners not parties 


to previous writ petition filed by their 
brother — Petitioners not claiming 
through him — Subject matter though 
same, contention raised in  preseat 
petition, not raised in previous pei- 
tion — Petitioners not bound by result 
of previous petition. (Civil P. C. (1906), 


Sec. 11.) (Para 3) 
Cases Referred: Chronological Paras 
AIR 1977 SC 915 6 
AIR 1973 SC 689 10 
AIR 1972 Andh Pra 19 10 
AIR 1969 All 43 8 
AIR 1963 SC 1019 3 

C. Apparao,’ for Petitioners; Advc- 
cate-General and. Govt, Pleader, fcr 


Respondents, 


ALLADI KUPPUSWAMI, J.: — Tke 
petitioners are brothers; They have 
filed this. writ petition praying for the 
issue of a Writ of Certiorari or any 
other appropriate writ, to quash the 
notification | D/- 5-12-1977 acquiring a 
land of an extent of Ac, 11-20 cents in 
Survey No. 765 in the . village cf 
Peddagopathi, Khammam Taluq Khan- 
mam District, under S. 4 (1) of tha 
Land Acquisition Act as amended by 
the Nagarjunasagar Project 
tion of Land) Act (Act XXXII of 1958) 
. (hereinafter referred to as “Nagarjuna~ 
sagar Act”). The petitioners’ case B 
that these lands belonged to ther 
family but were partitioned between 
the members of the family, The peti- 


tioners are personally cultivating the 
lands, The lands held by each of the 
petitioners ` along with other lands 


owned by them are within the ceiling 
limit prescribed under the provisions 
of the Ceiling on Agricultural Holdings 
Act (Act 1 of 1973), The Nagarjuna- 
sagar Act. provided for acquisition ol 
land for any purpose conrected with 
the Nagarjunasagar Project, The acqui- 
sition is to be made in accordance witk 
the provisions of the Land Acquisition 
Act subject to certain modifications, 
One of- the modifications made to the 
Land Acquisition Act is the substi- 
tution of the following clause for See~ 
ae 23 jy of the Land ae 
Act im. - 
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. “The market value of the land on 
the 1st July 1953 and the value of any 
improvements to the land effected after 
that date and before the date of the 
publication of the notification under 
sub-s, (1) of S, 4 or the market value 
of the land on the date of the publi- 
cation of the ‘said notification, which- 
ever is less,” 


Thus, whenever land is acquired 
the Nagarjunasagar Project under 
Nagarjunasagar Project Act, the com- 
pensation paid is not always the mar- 
ket value of the land on the date of 
the publication of the notification as in 
the case of the Land Acquisition Act, 
but is either the market value on 1-7- 
1953 together with the value of the 
improvements to the land effected 
after that date and before the date of 
the publication of the notification or 
the market value of the land at the 
date of the publication of the notifica- 
tion whichever is less. The case of the 
petitioners is that the provision in- 
fringes the fundamental right guaran- 
teed to the petitioners under the 
second proviso to Art. 31-A of the 
Constitution which is to the. following 
effect ¢ 


“Provided further’ that where any 
Iaw makes any provision for the acqui- 
sition by the State of any estate and 
where any land comprised therein is 
held by a person under his personal 
cultivation it shall not be lawful for 
the State to acquire any portion of such 
land, as is within the ceiling limit 
applicable to him under any law for 
the time being in force or any building 
or structure thereon or appurtenant 
thereto, unless the law relating to ac- 
quisition of such land, building or 
structure provides for payment of com- 
pensation at a rate which shall not be 
less than the market value therecf.” 
It is contended on behalf of the peti- 
tioners that as the land sought to be 
acquired is within the ceiling limit. 
applicable to them and as it is under 
their personal cultivation, S, 23 (1) of. 
the Land Acquisition Act as amended 
by the Nagarjunasagar Act which pro- 
vides for compensation, at the market 
value of the land as on 1-7-1953 and. 
the value of the improvements, which 
in the present case is less than the: 
market value of the land on the date 
of the notification infringes their rights: 
under. the second proviso to Art, 31-A 
and is therefore ultra vires and as a 


for 
the 


168 A.P. 


- consequence the notification - 
-the land is illegal. 


3. In the counter-affidavit filed by 
the Special Deputy Collector it is ad- 
mitted that the petitioners have shares 
in. the lands as per the sub-division 
record. The second petitioner is enti- 
tled to Ac, 3-26 and the third peti- 
tioner is entitled to Ac. 3-09 and one 
Lakshminarasiah, another brother is 
entitled to Ac. 4-21 and that all the 
lands are under their personal culti- 
vation. It is not denied that the lands 
belonging to the petitioners taken along 
with other lands owned by them are 
within the ceiling limit. It is however 
pointed out that one of the brothers, 
Lakshminarasiah, who is not a party to 
this writ petition, filed W. P. No. 1586/ 
1978 questioning the notification, and 
that writ petition was dismissed by the 


acquiring 


Court on 28-2-1979. Even. in that 
writ petition an -issue was raised re- 
garding payment of compensation ac- 


cording to the rates prevailing on 1-7- 
1963 instead of market value on the 
date of the notification. As W. P. No. 
1586/78 was dismissed it is contended 
that the present writ petition may also 
be dismissed, 


3. The contention that as W. P. 
No. 1586/78 filed by Lakshminarasaiah 
was dismissed by this Court this writ 
© petition has also to be dismissed has 
no substance. The petitioners were not 
parties to the previous. writ petition. 
It is true that the petitioner therein 
is the brother of the petitioners in this 
it petition and the subject-matter of 
that writ petition owas the same as 
the subject-matter of this writ peti- 

the petitioners are not 
through Lakshminarasiah 
they are not bound by the result of 
the writ petition, Further, it is not 
orrect to say that this Court had an 
to consider the contention 













lands held .by the petitioners are with- 
their ceiling limit and within their 
ersonal cultivation, any law providing 
for acquisition of such lands without 
paying compensation at the market 
value is not valid. A perusal of- the 
judgment of this Court shows. that -that 
ontention was not raised and the writ 
petition was dismissed after rejecting 
other contentions 
petitioner therein. 


- 4. It is therefore’ necessdry for us 


to deal with the: validity. of the im- _ 


K. Rangaiah v, State 


Acquisition Act 


“on 5-12-1977. 


Bi: forth one the: 


‘tion to. t 


ALE: 


pugned. provision of the Land Acquisi-. 
tion Act as ‘modified. by the Nagarjuna- 
Sagar Act and with the acquisition 
which is . the subject-matter of this’ 
writ - petition, 


5 Article 31-A of the Constitution 
Was introduced by the Constitution 
(First Amendment) Act, 1951 with 


retrospective effect on 18-6- 1951, It was 


amended at first by the Constitution 
(Fourth Amendment) Act, 1955 and 
again by the (Seventh Amendment) 
Act, 1964. The second proviso to Arti- 
cle 31-A which has been set out earlier 
was introduced. by the Constitution 
(Seventh Amendment) | Act. It clearly 


lays down that where any land is held 
by a person under his personal culti- 
vation it shall not be lawful for the. 
State to acquire any such land as is 
within the ceiling limit applicable to 
him under any law for the time being 
in force unless the law relating to the 
acquisition of such land provides for 
payment of compensation at a rate not 
less than the market value: thereof. In 
this case it is not denied that the peti- 
tioners’ lands fall within the ceiling 
limit and are also under their personal 
cultivation, It follows therefore from 
the clear terms of Art. 31-A that their 
land cannot be acquired unless the 
law relating to acquisition of such land 
provides compensation at a rate’ not 
less than the market value thereof. In 
this case, under S. 23 (1) of the Land 

as amended by the 
Nagarjunasagar - Act, the compensation 
that has to be paid is the market value 

of the land as on 1-7-1953 and the 
value of any improvements to the land 
effected after that date and before the 
date of publication of the notification 

or the market value of the land on 
the date of the publication of the noti- 
fication whichever is less. It is stated 
by the petitioners that the compen- 

sation payable to them with reference 

to the market value as on 1-7-1953 
together with improvements is much 
less than the market value of the land 

Any acquisition without 
providing for ‘compensation at the mar- 

ket value on the date of the publica- 

tion of the notification would therefore! 
be illegal. ; f 


6 In D. G. Mahajan v. State of 
Maharashtra, AIR 1977 SC 915--it' was 


observed by the Supreme Court” that 
Art, 31-A carves out an .. excep- 
applicability. of... Arti- . 
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cles: 31, 14° and 19-and immunis2s 
certain categories of >- agrarian reform 
legislation from attack on the grourd 
that they violate any of these three 
articles. Then follows the second pro- 
viso which says that even where a law 
falls within Art. 31-A it would not 
qualify for immunity if it seeks to ae- 
quire any portion of the land held ky 
a person under his personal cultivaticn 
which is within the ceiling limit appi- 
cable to him under any law for tke 
time being in force and such a . law 


in order to be valid would have 0. 


provide for payment of compensaticn 
at a rate which shall not be less then 
the market value of the land sought 
to be acquired. This provision is also 
ouched in negative language like 
cls. (1) and (2) of Art. 31 and it im- 
ses a fetter on the exercise of the 
egislative power of the State by pro- 
iding that the State shall not be enfi~ 







egislative power of the State is the 
measure: of the fundamental right con- 
ferred on the owner of the land. It is 
by imposing limitation on the exercise 
of legislative power that protection is 
given to the owner in respect of the 
land held by him under his personal 
cultivation within the ceiling limit. 
Restriction on legislative | competence 
and conferment of right on the holder 
of land within the ceiling limit are 
complementary to each other. They are 
merely two . different facets of the 
same. provision, What is limitation ef 
legislative power from the point ef 
view of the State is conferment of 












secures the latter. The 
second proviso in effect guarantees pra- 
tection. to the . holder against acquis- 
tion of ‘that portion of his land which 
is within the ceiling limit except on 
payment of the market value of such 


land. It will, thus be seen that the 
econd proviso clearly confers a rigtt 
of property on a person holding the 


land under his personal cultivation. In 
another -portion of the judgment it is 
observed ¢ 

“A great right 
of owners to get. compensation ` 


`- is-created in favour 
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- Nagarjunasagar Act of 1956. 


- that fundamental 


-true - that 
~ Amendment) 
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less than, the market value if. lands 
within the ceiling limit and in per-. . 
sonal cultivation are acquired by the 
State. That is a fundamental right and 
is a creature of the second proviso to: 
Art, 31-A (1). An independent provision 
may occasionally - incarnate as a bumble 
proviso.” 


7. It was however sought to be 
argred by the learned Advocate-Gene- 
ral that the second proviso which was 
introduced: by the Constitution (7th 
Amendment) Act and which came into 
effect on 20-6-1964 cannot affect the 
‘He drew 
our attention in this connection to the 
fact that both the Constitution 
(First Amendment) Act which intro- 
duced Art. 31-A and the Constitution 
(Fourth Amendment) Act which im- 
poses certain amendment to Art, 31-A 
expressly provided that they will have 
retrospective effect; whereas no such 
provision was made by the Consti- 
tution (Seventh Amendment) Act. We 
are unable to accept that contention of 
the learned Advocate-General. As has 


been held by the Supreme Court the 
second proviso introduced. by the 
Constitution (First Amendment; Act 


creates a fundamental right in favour 
of persons who own lands within the 
ceiling limit and are cultivating them 
personally. The Constitution categori- 
cally states. that such lands cannot be 
acquired except on payment of the 
market value on the date of. the notifi- 
cation. Any law providing for payment 
of market value of. less. than that 
amount or any acquisition made under 
such law would infringe the funda- 
mental right guaranteed to the owners 
of the land under Art. 31-A, There- 
fore, there can be no doubt that a law 
which infringes a fundamental right 
even though passed before the amend- 
ment of the Constitution under which 
right is conferred, 
would thereafter have no effect. It is 
the Constitution © (Seventh 

Act is not retrospective. 
It cannot therefore affect any acquisi- 
tion made prior to the date when it 
came into force, that is,.prior to 20-6- 
1964. But ‘any acquisition made subse- 
quent to that date must conform to the 


_requirements of Art. 31-A as amended. 
- If it- does not, 


-it would: infringe . the 
fundamental right guaranteed to. the 
owner of the land- under Art 51-A 
second proviso and- would. be void. .We 
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have therefore no hesitation in holding 
that S. 23 (1) of the Land Acquisition 
Act as amended by the Nagarjunasagar 
Act is ultra vires Art, 31-A in so far 
as it applies to acquisition of- lands 
made after 20-6-1964 within the ceil- 
ing limit and under personal cultiva- 
tion of a person, 


8. The learned 
relied upon the decision in Mahendra 
Lal v. State of U.P., AIR 1963 SC 1019, 
in which it was held that the consti- 
tutionality of a post-Constitution Jegis- 
lation must be judged on the basis of 
the Constitution as it was on the date 
the legislation was passed and not as 
it stood on the date of the writ peti- 
tion challenging the validity of such 
legislation. In that case the Supreme 
Court had to consider the validity of 
the U. P. Land Tenures (Regulation of 
Transfers), Act (15 of 1952) which was 
challenged as unconstitutional as it did 
not comply with Art. 31 (2) of the 
Constitution as it stood at the time 
when the Act was passed, By the date 
of the writ petition the Constitution 
(Fourth Amendment) Act was passed, 
The Supreme Court came to the con- 
clusion that as the Act had not pro- 
vided for compensation as required by 
Art. 31 (2) of the Constitution as it 
stood in 1952 . it was unconstitutional. 


It was however contended before the 
Supreme Court that Art. 31 (2) had 
been subsequently amended by the 
Constitution (Fourth Amendment) ` Act 


and the validity of the Act must be 
judged with reference to the Consti- 
tution as amended. The Supreme ‘Court 
pointed out that if, the said contention 
was ‘accepted, if the writ petition was 
filed. before the amendment of the 
Constitution, the same provision of an 
Act would be unconstitutional, while 
if it was filed after the amendment, it 
may be constitutional. The Supreme 
Court in those circumstances held, that 
the constitutionality of the Act before 
them must be judged on the basis of 
the Constitution as it stood on the date 
of the Act and: not on the date of writ 
petition, The Supreme Court was deal- 
ing with a case where ‘the Act was 
unconstitutional according to the Consti- 
tution as it stood on the date when it 
was enacted and a contention: was 
raised that it was valid if tested by the 
Constitution as it stood after the 
amendment. The ‘position in the present 
case is the converse ofthe case before 
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the Supreme Court, The Act in ques- 
tion was valid according to the Consti- 
tution when it was passed, but later 
on by reason of the Seventh Amend- 
ment the Act became unconstitutional 
in so far as it related to acquisition 
of land within the ceiling limit and 
under personal cultivation, We are 
unable to see how the decision in 
Mahendra Lal v, State of U., R 
{supra), can have any application to 
such a case, In G. S. Chcoramani v. 
State of U.P., AIR 1969 All 43, it was 
held that a law contravening the 
second proviso to Art. 31-A would be 
void, It was held that Parliament gave 
a substantive guarantee and conferred 
a fresh fundamental right by the se- 
cond proviso and if an Act violates the 
second proviso, it would be unconsti- 
tutional then and there, The Allahabad 
High Court which had to consider the 
validity of the U. P. Thekedari Aboli- 
tion Act (I of 1959), held that after 
20th June 1964, when the second pro- 
viso to Art, 31-A, came into force, the 
Act became void and inoperative as it 
offended the terms of the second pro- 
viso and the State Government had no- 
power to determine the leases after 
20th June 1964 under that Act. i 

§. For all these reasons we are of 
the view that on and after 20-6-1964 
when the second proviso to Art. 31-A 
came into force the amendment to 
S. 23 (1) of the Land Acquisition Act 
as made by the Nagarjunasagar Pro- 
ject (Acquisition of Land) Act would 
be ultra vires Art, 31-A in so far as it 
relates to acquisition of land of a per- 
son within his ceiling limit and under 
the personal cultivation, 


10. A further contention is raised 
that Sec. 23 (1) as amended violates 
Art, 14 of the Constitution as the effect 
of such a provision is that different, . 
rates of compensation are provided ac- 
cording as the acquisition is for a pur- 
pose connected with Nagarjunasagar 
Project, or for any other public pur- 
pose, If the acquisition is for the pro- 
ject purpose, the compensation is pay- 
able only at the market value as on. 
1-7-1953 together with improvements; 
whereas if. it-is for any other public 
purpose, the market value is computed’ 
as on the date of the publication of the’ 
notification. There is no rational basis. 
for making a discrimination between ‘ 
owners of the land, based on the pur- 
pose for which the land is acquired, In 
support of this ‘contention reliance is 
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placed upon a decision of the Supreme 
Court in Nagpur Improvement Trust v. 
Vithalrao, AIR 1973 SC 689, The 
Supreme Court observed that the State 
may make a reasonable classification 
“for the | purpose of legislation, ~ The 
classification however must satisfy tro 
tests, namely, that it must be founded 
on intelligible differentia and the di- 


ferentia must have a rational relatien - 


with the object sought to be achiev- 
ed by the legislation in question, The 
Supreme Court then proceeded to 
observe as follows: 


“Can classification be made on the 
basis of the public purpose for the 
purpose of compensation for which 
land is acquired? In other words can 
the legislature lay down different prin- 
ciples of compensation for lands az- 
quired say for a hospitel or a school 
or a Government building? Can the 
legislature say: that for a hospital lard 
will be acquired at 50% of the market 
value, for a school at 60% of the value 
and for a Government building at 70% 
of the market value? Ali three o> 
jects are public purposes and as 
far as owner is concerned it dots 
not matter to him whether it is 
ene public purpose or the other 
Article 14 confers an individual right 
and in order to justify classifica- 
tion there should be something which 
justifies a different treatment to this 
individual right, It seems to us that 
ordinarily a classification based on the 
public purpose is not permissible 
under Art. 14 for the purpose of 
determining compensation.” 

Based on these observations if was con» 
tended that it is not permissible =o 
provide different compensation accord- 
ing to the purpose of acquisition, eith=r 
for Nagarjunasagar Project or ary 
other purpose. This contention wouid 
have considerable force if the classifi- 
cation was made merely on the basis 
of the purpose of the acquisition, But 
as has. been pointed out by a Divisicn 
Bench of this Court in V, Lakshmi- 
‘narayana v. State, AIR 1972 Andh Pra 
19, where the identical contention, was 
raised in respect of the same enactment, 
he classification is not made. on . the 
basis of the purpose of acquisition. The 
announcement of the execution. of tte 
Nagarjunasagar Project by the Plar- 
ning Commission was made even by 
the end of 1952. Thereafter, speculative 
purchases of land in the project area 
became very rampanf, steeply pushing 
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up the value of such [ands fo an enor- 
mous extent, It was therefore. decided 
by the legislature that the acquisition 
for the Nagarjunasagar Project should 
not be burdened with the high prices 
which were the result of speculative 
dealings, In these circumstances it was 
logical and reasonable that the acqui- 
sition for the project was classified 
separately. If that were not done, the 
compensation would have to be paid 
on the basis of artificially pushed up 
prices. The Act itself makes this posi- 
tion clear, The preamble states that it 
became necessary in assessing the com- 
pensation to be paid for the land ac- 
quired to disregard speculative pur- 
chases made in. the expectation of the 
execution of the said project. It is 
therefore clear that the classification 
was made not on the basis of the pur- 
pose of acquisition but on the ground 
that in this particular case there had 
been speculative purchases and the 
prices were artificially boosted, with 


the result the market value -on the 
date of acquisition would not really 
reflect the correct market value, In 


these circumstances this Court held in 
V. Lakshminarayana v. State (supra) 
that the impugned provision did not 
violate Art. 14 of the Constitution, We 
see no reason to differ from the deci- 
sion, It is true that the decision in 
Nagpur Improvement Trust v, Vithal 
Rao (supra), relied on by the peti- 
tioners was rendered after the decision 
of this Court in V. Lakshminarayana 
v. State (supra), But as the decision 
of this Court did not justify the classi- 
fication on the footing that the purpose 
of acquisition was different, the cor- 
rectness of that decision remains un- 
affected by the decision of.. the 
Supreme Court in Nagpur Improve- 
ment Trust v. Vithal Rao (supra), The 
contention founded on Art, 14 is there- 
fore rejected, 

ll, In the writ petition it is prayed 
that the Land Acquisition Act as 
-amended by the Nagarjunasagar Pro- 
ject (Acquisition of Land) Act, 1956 
(Act XXXII of 1956) is unconstitutional 
and that the land acquisition proceed- 
ings relating to Survey No. 765 measur- 
ing Ac. 11-20 in Peddagopathi village 
‘may be quashed, As has been noticed 
earlier it is only the amendment to 
S. 23 (1) first clause of the Land Ac- 
quisition Act made by the Nagarjuna- 
sagar Project (Acquisition of Land) 
Act (XXXII of 1956) that violates the/ 
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second . proviso to Art. 31-A and even 
that only in so far as it relates to ac- 
quisition of land within - the ceiling 
limit and is under. personal cultivation, 
Hence it is only to this extent there 
wil be a declaration that the . provix 
sion violates Art. 31-A. 

12. The effect of our decision is thaf 
the person whose land is acquired 
ust be paid compensation at the - full 
market value as on the date of the 
publication of the notification. The noti- 
fication itself cannot be held to be 
valid or ultra vires. The notification 
. under S. 4 (1) of the Land 










pose, the notification under S. 4 (1) 
cannot be attacked as invalid. The 
prayer to quash the notification can- 
ot therefore be granted. There will 


however be a direction that further 
proceedings relating to the acquisition 
ill be made so far as the petitioners’ 
lands are concerned without reference 
o the amendment made by the Nagar- 
having regard only to 


‘Act. It is also made clear that as the 
previous writ petition filed by 
Lakshminarasaiah is concerned has 
already been dismissed this judgment 
will not in any way affect the pro- 
ceedings relating to the land belonging 
to him. 


13. The Writ Petition is allowed to 
the extent’ indicated above. There will 
be no order as to costs. Advocate’s fee 
Rs. 100/-. 

Petition partly allowed, 
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Supreme Commander of Armed Forces 
to impose Martial Law till general poll, 
is not maintainable — Constitution does 
not permit effective imposition of 
Martial Law — It would be inappro:. 
priate for High Court to direct . Presi= 
dent to impose Martial Law. 7 
Under Art. 361 the President is not 
answerable to any Court for the exer- 
cise and performance of the powers 
and duties of his office. Therefore ne 
writ of High Court can go to the Presi- 
dent as the Supreme Commander of 
Armed Forces. Therefore when on the 
resignation of the Govt. at the Centre 
as'a result of no-confidence motion a 
care-taker Govt, was appointed a peti- 
tion by an Advocate under Art, 226 
for a writ directing the President as 
the Supreme Commander of Armed 
Forces to impose Martial Law on the 
entire country till the formation of a 
new Govt. after the general poll ıs not 
maintainable in view of Art. 361. Apart 
from that Martial Law in India cannot 
be effectively imposed so long as right 
to life and liberty guaranteed by 
Art, 21 is not taken away. The only 
device for taking away Art. 21 is to he 
found in Arts. 352 and 359 under which 
the President can make declaration of 
emergency and suspend right guaran- 
teed under Art. 21.- But by the 
amendment effected by the Constitution 
44th Amendment Act the President has 
been denied the power to suspend the 
Tight to life and liberty guaranteed 
under Art. 21 with the result that this 
right of the -citizen remains always 
within the care and protection of the - 
Constitutional Courts and can never be 
given away to the control of military 
authorities or tribunals, Therefore no 
effective Martial : Law can be imposed 
under the Constitution. It would, 
therefore, be wholly inappropriate for 
the High Court to direct the President 
‘under Art. 226 to impose Martial jaw, 
(1921) 2 Ir Rep 313 and (1865- 67) 18 
L Ed. 281 and (1946) 327 US 304 and 
(1921) 2 AC 570 and AIR 1976 SC 1207, 
Considered. ' (Paras 4, 9) 
Cases Referred: Chronological Paras 
AIR 1976 SC 1207 : 1976 Cri LJ 945 9 
(1948) 327 US 304: 90 L Ed 688, ` 
Duncan v. Kahanamoku 6 
(1921) 2 AC 570: 126 LT 97, Re Olif- 
ford and O’Sullivan 


. § 
(1921) 2 Ir Rep. 241 : 65 LJ 358, R. v. 


Allen 8 
(1921). 2 . Ir Rep 313, R. (Garde) v. 
bs : an . $ 


Strickland 
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(1865-67) 18 È Ed 281, Milligan, Ex national disaster leading to chaos. and 
parte a 6 anarchy and constitutional uncertainty 


Chinta Subba Rao in Person, 

CHOWDARY, J.: — The petitioner 
fs añ. Advocate of several years stand- 
ing and is a’ member cf the High 
Court Bar. He says.in this application 
of his filed under Art. 226 of the 
Constitution that the "Supreme Corr 
mander of Defence Forces of the Unio 
of India, Rashtrapathi Bhawan, New 
Delhi,” who is -the first respondent 
and the Cabinet Secretary te the Union 
Government of India, New Delhi the 
second respondent, should be directed 
to show cause why they should not te 
ordained to invoke ‘Martial Law’ as a 
panacea to the present constitutionel 
impasse for the rest of the term of the 
Lok Sabha to be replaced by general 
poll, 


2. This -is an extraordinary appli- 
cation even in these extraordinary 
times through which our country is 
passing. The Government zt the Centr2 
that came into the office about 23 
months ago with the massive mandat> 
of the people, resigned over a week 
back in the context of a no-confidenc2 
motion without yet a new Government 
taking over the reins of the Govern- 
ment. It may be as the, petitioner says 
in his argument that in the annals of 
modern history of Parliamentary form 
of Government, this continuance of - a 
care-taker Government for such pro- 
longed period -is unprecedented. Bu: 
is the writ plea for the imposition of 
Mertial Law on the whole country by 
the President of India referred to in 


‘the petition as the ‘Supreme Comman- ' 


der of the Defence Forces’ legally ten- 
able? Is the President of India consti- 
tutionally ‘competent to impose Martial 
Law on the country in the presen: 
circumstances? Has this Court go: 


power and jurisdiction to issue this 
writ ? l 

`83. The petitioner in his affdavis 
states that the President ` of India 


knows fully well that no single party 
or group commands majority in the 
Lok Sabha at present. He further states 
that the present constitutional impasse 
is unsurmountable. The care-taker Gov- 
ernment, the petitioner argues, can 


‘only be there for a few days at bess. 


and can never be . continued consti- 
tutionally for a prolonged period of 
time. The petitioner. says that the pre- 
sent constitutional _“ ‘impasse spelis 


and instability. He therefore says that 
proclamation of Martial Law for the 
rest of the term of the present Lok 
Sabha is the only alternative political 
solution in the circumstances and ac- 
cordingly he files this writ petition, 

4 This writ petition in our view is 
totally misconceived. Technically no 
writ of this Court can go to the Presi- 


dent of India whom the petitioner: 
chooses to describe as the ‘Supreme 
Commander of the Armed Forces.’ 


Article 361, Cl. (1). of the Constitution. 
which declares “The President, or the 
Governor of Rajpramukh of a- State, 
shall not be .answerable to any Court 
for the exercise and performance of 
the powers and duties of his Office”, 
operates as a complete bar to the 
maintainability of .this writ petition 
against the President of India. This 
writ petition is liable to be dismissed] 
on that short ground alone, 


3. Even assuming for the sake of- 
argument that a writ could issue if 
would still be extraordinary for a 
Court of law to direct the Head of a 


‘Republic to impose Martial Law on the 


entire country. 


6. The term ‘Martial Law’ is more 
used as a description of a particular 
situation affecting the maintenance of 
law and order by reason of rebellion 
or Civil commotion than as a descrip- 
tion of a particular system of law, In 


‘the words of late DeSmith 


“It is a state of affairs, not a set- 
tled body of rules though rules and 
orders will be promulgated and en- 
forced by Military authorities.” 

We have a state of Martial Law when 
the Civil authorities being unable to 
cope with widespread disorders or 
armed conflict authorize or acquiesce in 
the imposition of military Government 
upon Civilians .for the purpose of 
restoring order. It follows from the 
above that the most vital question viz., 
whether: the use of military force 
against the | citizens should or should 
not be permitted in the name of Mar- 
tial Law, is dependant - upon . for its 
answer on the existence of certain 


State of affairs. In other words, in 
ordinary times and under ordinary 
circumstances, the ‘Courts would’ not 


abdicate their: responsibility of protect- 
ing the citizens and permit the impo- 
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sition of military Government upon the 
civilians, The Courts therefore reserve 
the power to themselves to decida 
whether such a stata of affairs exists 
or not, This decision will be arrived at 
by the Courts giving very heavy weight 
to the opinion of the military autho= 
rities, But, finally if is the Courts’ 
duty and responsibilify fo answer this 
question, One of the fests adopted to 
find out whether such a situation justi- 
fying imposition of Martial Law exists 
or not is to find out whether the 
Courts are open and are functioning 


regularly. Where the Courts are open’ 


and are regularly functioning, the 
Courts would normally refuse to recog- 
nize the existence of state of affairs 
warranting the imposition of Martial 
Law. The illustrative decision in R. 
(Garde} v. Strickland ((1921) 2 Ir Rep 
313) is a clear authority for this ‘posi- 
tion. The Court ruled in that case, 


“A somewhat startling argument was 
addressed to us by Mr. Sargeant Hanna, 
that it was not competent for this 
Court to decide whether a state of war 
existed or not, and that we were bound 


to accept the statement of Sir Nevil 
Macready in this respect as binding 
upon the Court. This‘ contention is 


absolutely opposed to our judgment in 
Allen’s case ((1921) 2 Ir Rep 241) and 
is destitute of authority, and we desire 
to state, in the clearest possible 
language, that this Court has the 
power and the duty to decide whether 
a state of war exists which justifies 
the application of Martial Law.” 

The American Supreme Court in ex 
parte Milligan ((1865-67) 18 L Ed 281) 
held that even the Congress cannot 
authorize the declaration of Martial 
Law in a locality when no war is 
raging in that locality. But under the 
English Law, which is never applied 
within England, once the Courts hold 
. that Martial Law is justified by the 
circumstances, the Courts would dec- 
line to review the legality of anything 
done by the military authorities in the 
purported discharge of the military 
responsibilities for that period. This 
rule of English Law meant exclusively 


for export to foreign nations is not 
approved by the American Supreme 
Court in Duncan v. Kahanamoku 


((1946) 327 US 304) where Justice Black 
held that ‘Martial Law’ while intend- 


ing to authorize the military fo act 
vigorously for the maintenance of 
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orderly Civil Government did not ins 
tend fo authorize supplanting tha 


Courts by Military Tribunals, 


7. Applying the above, no ona can 
say that our conditions ara such that 
would warrant or justify the {mpo-= 
sition of Martial Law, The petitioner 
has not mentioned either in the petih 
tion or in the extensive argument, a 
single incident of rebellion or insur 
rection in the country because thera 
are none, There is no Presidential dec- 
laration imposing either internal or ex- 
ternal emergency, Our Courts are regu< 
larly functioning, we are living in nor- 
mal and peaceful conditions, In these 
circumstances, it appears to us to be a 
total lack of responsibility to speak of 
the imposition of Martial Law in the 
country. We therefore reject this 
application as wholly unwarranted by 
the aforementioned facts, 


8. This petition is faced with a far 
more formidable legal hurdle, We have 
noted that the imposition of Martial 
Law directly results in the withdrawal 
of Courts’ effective supervision of the 
orders of the military authorities 
operating to the detriment of citizens’ . 
life, liberty and property. If the orders 
of the military tribunals are subjected 
to the tests of legality ordinarily ap- 
plied by the law Courts then the very 
purpose of imposition of Martial Law 
would be defeated. The English Courts 


therefore discovered the theory that. 
the military Courts are not Courts 
amenable to writ jurisdiction, The 
authority of the . House of Lords 
in Re Clifford and O'Sullivan, 
(1921) 2 AC 570 is. generally 
cited in this behalf although this 
decision was severely criticized by 


DeSmith. Without however going into 
the correctness of that decision we can 
say that the whole theory underlying 
that decision that the orders of the 
Military Tribunals made during the 
period of Martial Law, cannot be re- 
viewed by ordinary Courts is plainly 


‘inapplicable to the constitutional Courts 


in India. When a citizen makes a com- 
plaint of infringement of his fundamen- 
tal rights, say under Art. 21, under 
what authority of law can a High 
Court or a Supreme Court refuse to 
pass upon the merits of that com- 
plaint. There ate no such words of 
limitation in Arts: 32 and 226 making 
those powers unavailable to the citizen 
during the Martial Law, although 
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Art. 136 contains such. words of limi- 
tation, Further one of the fundamental 


rights of the Indian citizen is Art, 22° 


itself, It follows therefore that so long 
as Art. 21 is operational the Courts 
under Art, 32 or 226 cannot refuse fo 
review the legality of the orders ci 
Military Tribunals depriving the cit 
zen of his life and liberty, The tech 
nical question ` whether the Military 
Tribunals are or are nob Courts amen 
able to writ jurisdiction which haunt- 
ed the House of Lords in Re Sullivans 
case would not bother our Courts im 
enforcing the fundamental rights to 
life and liberty against any State ac 
tion, It is therefore clear that the re- 
gime of Martial Law in our countr7 
can never claim freedom: from tha 
supervisory control] of the constitu- 
tional Courts like the High Court and 
the Supreme Court, Mr,  Seervai 
statement to the contrary is clearl7 
wrong and yey ignores the Indian 
situation, 


9. It follows from the above discus 
sion that so long as Art, 21 is in full 
force, there is no legal way under out 
Constitution for the imposition of Mar~ 
tial Law, What follows is a constitu- 
tional anomaly, ` While Art, 34 read 
with Item IT (A) of List I of Yth Sch 
clearly contemplates ‘imposition oJ 
Martial Law, the scheme of fundamen: 
tal rights and the devica of remedial 
enforcement provided for by the Constis 
tution makes the effectiveness of: tha 
Martiak Law regime legally impossible. 
This position owas first judicially 
noticed. by Justice Bhagawati in A.D.M. 
Jabalpur v.: Shivakant Shukla, AIE 
1976 SC 1207 at- p. 1369, The Jearned 
Judge observeds 


"It is, therefore, obvious that mere- 
Ty declaring Martial Law would not. 
by itself, deprive the Courts of the 
power to issue the writ of habeas cor- 
pus or other process for the protectior 
of the right of the individual to. life 
and liberty. In our country, unlike 
England, the right tc: life and liberty 
is secured as.a fundamental right and 
the right to move the Supreme Cour? 
for enforcement of this right is alsc 
guaranteed as a fundamental right....... 
They could never have intended thai 
the Government should have the power 
to declare ‘Martial Law and yet if 
should ‘be devoid ` of the legal effec: 
which must ' inevitably - follow wher 
Martial Law is in force,™ — 


C. Subba Rao v., Supreme Commander, Defence Forces 
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From the above it follows that ‘the 
Martial Law . in our country cannot 


effectively be imposed so long as. right 
to life and liberty guaranteed by 
Art, 24 is not takn away, Now, any 


right guaranteed by Part III of our 
Constitution .cannof be taken away, 
either by the exercise of legislative | 


power or executive power both of 
which are subordinated to the regime 
of fundamental rights, The only devic 
therefore provided for the taking away 
of Art, 21 is to be found in Art. 359 
read with Art, 352. Under Art, 352, 
the President can make a declaration 
of emergency and during the period of 
emergency, the President can by- an 
order under Art. 359 suspend the 
right guaranteed by Art, 21 of the 
Constitution, « During the last emergency 
Art, 21 was in fact suspended by an 
order made by the President under 
Art, 359 and this Presidential order 
was interpreted by the Supreme Courf 
in the aforesaid judgment of A, D.M. 
Jabalpur v. Shukla (supraj as denying 
the. right of the citizen fo obtain an 
appropriate writ from the Supreme 
Court for the protection of his righ? 
to life and Tiberty, One of the amend- 
ments effected the 








effect of this judgment by denying to 
the President : 


' the care and protection 
of the. constitutional Courts and can 
never be given away fo the contro! of 
military authorities «or tribunals. - 
other words, even during the Martial 
Law or any. emergency any order 
made by the executive or military 
affecting a citizen’s right fo life and 
liberty can be tested for its validity 
and legality in the ordinary Courts, It 
follows therefore now after the Consti- 
tution 44th’ Amendment Act, no effec- 
tive Martial Law 
under our Constitution. _The acts of 
indemnity contemplated by Arf. 34 to 
be passed by the Parliament would 
not, in any way detract from the 
above argument, It is therefore now 
impossible under our Constitution | to 
impose any effective Martial Law, This 
clear constitutional provision . makes 
the petitioner’s untenable plea for the 
imposition of Martial. Law even more 


untenable, In these circumstances, . it 


could be imposed - 
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_ would’ be- wholly inappropriate for this 
Court to direct any State ey to 
impose Martial Law. 


10. It is also difficult to akdetatónd 


how the imposition of Martial Law 
could save the country from the 
constitutional impasse and what ra- 


tional connection is there between the 
constitutional impasse and the Martial 


Law. The crisis in the life of a 
democratic nation can only be 
solved by resorting to democratic 
methods. The difficulties we are 
now confronted with are not 


insurmountable and are plainly capable 
of being resolved by the democratic 
processes. The short-cut of appealing to 
Martial Law is only an act in despair. 


11. Even in principle this Court 
. would not be justified in entering into 
the political thicket of deciding what 
a co-ordinate branch of the Govern- 
ment should do. Such an exercise of 
power by the judiciary would wholly 
be in violation of the principle of 
separation of powers on the basis af 
which our Constitution is founded. 

12. For all the aforesaid reasons, 
we refuse to grant rule nisi and dis- 
miss this writ petition. 

Petition dismissed, 
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- Y. Vijayalakshmamma 

Appellants v. M/s. Sakinala 

maiah and Sons and another, 
dents, 


A. A. O. No. 
12-10-1979. i 

Civil P. C. (1908), O. 38 Rr. 5 and 6 
` »— Order under — Attachment before 
judgment where cause not shown or 
security not furnished .—. Principles to 
be borne in mind. . 


Under O. 38, R. 5° (4) an order `of 
attachment without compliance with 


and another, 

Laksh- 
Respon- 
D/- 


150 of 1979, 


the provisions of sub-rule (1) will be- 


. void, So, before an order of attach- 
ment before judgment is made the 
Court must satisfy itself that the de- 
fendant is about to dispose of or re- 
move the whole or part of his pro- 
perty. Secondly this satisfaction must 


CX/CX/B79/80/VSS : 
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. quiry was held. 


‘therefore the 


ALB. 


be .derived from some material on re- 
cord either by way of afidavit. . or 
otherwise; it. cannot be whimsical nor 
could it be illusory and it should also 
be based on clear and convincing proof 
on enquiry that the order is needed 
for protection of plaintiff, Not only 
that, the Court must insist upon strict 
proof of allegations made in affidavit. 
It is only on proof positive that. the 
defendant is, with intent to obstruct or 
delay the execution of any decree that 
may be passed, either about to dispose 
of or remove the whole or any part of 
his property, the Court will pass an 
order directing defendant within cer- 
tain time to be fixed, either to furnish 
security in such sum as may be speci- 
fied or to appear and show cause as 


to why he should not furnish secu- 
rity. Before the Court gives such a 


mandate, the condition precedent is 
the satisfaction to be arrived at as 
stated above, (Paras 9, 13) 


In the instant case, notice dated 
29-12-1978 along with two affidavits 
was issued under O. 38, R. 5 (1) to 
furnish security and it was stated that 
consequential order will be made on 
following day. Nothing transpired from 
that notice. No evidence was let in 
excepting those two affidavits. No en- 
What all has been 


averred in the affidavits is that the 
defendants through their. agents are- 
trying to dispose of property. Even: 


from the third party affidavit the posi- 
tion that emerges is that the property 
is said to have been offered for sale 
and the response by him -was that he 


. is prepared to purchase provided there 


was clear title, 


Held, that there were no circum- 
stances warranting issuance of... an 
order under Rules 5 and 6 of Order 38. 
Though in the impugned order dated 
81-7-1979 the words “conditional attach- . 
ment is ordered” and “conditional 
attachment of moveables by 17-8-1979” 
do occur, it is irresistible that the said 
order is one under Order 38, Rule 6, 
because the main base is with regard 
to default in furnishing - security’. ard 
consequential order was 
sought to be. based under Rule 6 . 

_ (Paras 10, 11) ` 


-- The impugned order is ‘predominant- 


ly based on the affidavit of the exe 


‘eutor appointed. under the will of -de- 


ceased. debtor; -filed -on -31-7-1979 it- 


_ to arrive at the 
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self. No opportunity was given to the 
defendants (widows of deceased debtor. 
It is incumbent upon ‘the Court 
satisfaction of allega- 


tions made in that affidavit. No er 
quiry was conducted on that day. As 
an order under Rule 5, it would be. 
bad. (Para 12) 

It is manifest. that the impugned 


Order has been passed by the Court o3 
whims and fancies and kas no nexus 
to the provisions in O. 38, Rr. 5 and €. 
From the order it cannot be made ott 
that there has been any exercise cf 
mind in the direction of being’ satis 
fied which the rules contemplate. Th 
impugned order, 
mechanical. The said order was nct 
only perverse but one based on wrong 
principles. The order is void because 
of non-compliance of Order 38, Rule 
5 (1). . {Paras 13. 14) 
Cases Referred: Chronological Paras 


(1972) C. M. A. No, 318 of 1971, DA- 
18-4-1972 (Andh Pra) . 3 
AIR 1965. Mad 212 p) 
AIR 1951 Cal 156 9, 1) 
ATR 1938 Pat 161 3 
AIR 1934 Cal 694 > 1) 
(1922). ILR 46 Bom 431: AIR 1922 
Bom 276. : a) 
(1921) ILR 45 Bom -1256: AIR 1921 
Bom 69 9, 1) 
V. Ramarao, for Appellants; I. V. 


Rangacharya, 
and N. Kamaraju, 
P. Satyanarayana, 
spondents. 


SEETHARAM REDDY, J:— This 
Civil Miscellaneous Appeal is prefer- 
red against an order of the 5th Addi- 


M. 5. Narayanacharyulu 
(for No. 1) and 
(for No. 2), for Re- 


tional Judge, City Civil Court, Hydera- . 


bad, made on 31-7-79 in I. A. No. 1058 
of 1978 in O. S. No. 1059 of 1978, filed 
by the defendants 1 and 2, the appel- 
lants herein, against the respondents 1 
and 2 who are the plaintiff, and the 3rd 
defendant respectively. : 

2. The brief facts that led to the 
filing of I. A. No. 1050- of. 1978 ‘are 
The 1st respondent (plaintiff-firm) filed 
the suit against the appellant and the 
2nd respondent for recovery of a sum 
of Rs. 1,23,400-88 p. with interest. at 15 
per cent per annum on the ground tha= 
the plaintiff-firm obtained cash credit 
facility for Rs.  3,00,000/- from their 
bankers to accommodate one late ‚Y.C 
Reddi for his business in stainless . steel 
A cheque was issued in favour of M/s 
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. to take 
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concern of Y. C. Reddi, and the same 
was: encashed, Y. C. Reddi, pledged 
stainless steel material with the. plain- 
tiff-firm on 7-5-1976; and the plaintiff- 
firm in turn, pledged them with their 
bankers on cash credit loan account 
and .some amounts were paid thereafter 
by the said Y. C. Reddi, during his 
lifetime and they have yet to recover 
a sum of -Rs. 1,23,400-88 p Y. C. 
Reddi died on 2-3-1978. After his 
death, they demanded the appellants 
who are said to be the wives of Y. C, 
Reddi; but there was no response. The 
plaintiff further alleged that the 3rd 
defendant, by his letter dated 4-10- 
1978, informed the  plaintiff-firm that 
Y. C. Reddi executed a will on 22-1- 
1978 at Madras appointing him as the 
Bole executor to discharge the liability 
and pay the residue, if any, to his 
wives and that he filed an application 


for -probate of will of late Y. C. Reddi 


in the Madras High Court and finally 
he requested the plaintiff not to rush 
to the Court, . 

3. Along with the suit, the plaintiff 
filed I. A. Nos. 1050 and 1051 of 1978. 
The former is for attachment before 
judgment of the movable. property, 
namely, water meter machinery men- 
ticned in the schedule to the petition, 
located in a: factory at Ssroornagar, 
Hyderabad, owned by Y. C. Reddy and 
the latter is for the appointment of an 
advocate Commissioner to take an in- 
ventory of the said machinery and take 
possession of the same. The court 
ordered - notice in I. A. No. 1050 of 
1978, and appointed an advocate. Com- 
missioner in I, A, No. 1051 of 1978, 
on 29-12-1978 .to take inventory of 
the machinery and to take posses- 
sion of the same. Pursuant tc the said 
order, the advocate-Commissioner took 
possession of the factory and locked 
the same. Aggrieved by the same, the 
appellants filed C. R. P. No. 43 of 
1979 in this Court, which, by its order 
dated 3-1-1979 in C. M. P. No. 73 of 
1979, suspended the said order in the 
following. terms: ; ; . 
. “There shall be a suspension of the 
order of the lower Court subject to the 
following conditions: 

(i) That. the Commissioner avpointed 
inventory will complete his 
job by taking full inventory and the 
petitioner undertakes to IVE: all. shelp 
and, co-operation, 


Sie a 


the sole proprietary 


£ 
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(ii) The petitioner will be permitted 
to run his factory. ( 

(ili) The petitioner undertakes not to 
alienate any part of the machinery of 
the factory.” 

Accordingly, the appellants 
running the factory. 


4. In so far as L A, No. 1505 of 
1978 is concerned, notices were issued 
in printed forms. The heading of the 
notice is: “Notice to show cause (Gene- 
ral Form)’, The body of the notice 
reads: 


have - been 


“Whereas the above named petitioner 
has made application to this Court 
under Order 38, Rule 5 and Section 
151, Civil P. C. you are hereby warn- 
ed to. appear in this Court in person 
or by an advocate duly instructed on 
the 30th Dec. 1974 at llam. to 
show -cause against the application fail- 
Ing wherein the said application will 
be heard and determined ex parte.” 
In the notice issued to the ist defen- 
dant, in addition to what has been ex- 


tracted above, the words “to furnish 
security” appear after “Section 151, 
Civil P. CG”, Along with the said 
notices, two affidavits one by Babu 


Shankar said to be one of the part- 
ners of the plaintiff-firm and the other 
a third party 
Tapadia, were also sent. The sum and 
substance of these two affidavits is 
that the appellants. or their represen- 


tatives are trying to remove the 
machinery from the factory pre- 
mises to their houses in order to 


dispose of the same and that the said 
Ram Bilas Tapadia offered to purchase 
the same for 14 lakhs of rupees pro- 
vided the appellants can get clear title 
regarding the property. However, ap- 
pearance was filed on behalf of the de- 
fendants on 30th Dec. 1978 and time 
was taken for filing counters to IA. 
No. 1050 of 1979. The matter was ad- 
journed from time to time till 31-7- 
1979. However, no counter was filed by 
them. On 31-7-1979, counter-affidavit 
on behalf of the 3rd defendant was 
filed wherein, while generally support- 
ing the case of the plaintiff, it is stat- 
ed that the defendants, through their 
agents, sold away even immoveable 
property worth about Rs. 1,25,000/- for 
only Rs. 50,000/- and also an imported 
Fiat Car was sold away by the 2nd 
defendant to one of the Power Agents 
by obtaining fraudulently a duplicate 
‘œ certificate from the Regional Trans- 
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port Authority as the “C” certificate 
of the said car was actually with him, 
It is also stated that the defendants 
are making attempts to sell the house 


of late Y. C. - Reddi, at Ashoknagar. 
Further, the defendants 1 and 2 
through their agents, forcibly took 


possession of the water meters and the 
factory machinery, and the imventory. 
list filed by the Commissioner does not 
tally with the list given by the agents 
of the defendants, The appellants 
while controverting, inter alia, stated 
that the will, which is not registered, 
is a forged one and that the 3rd de- 
fendant, in collusion with the plaintiff, 
is intent upon causing detriment to the 
interests of the appellants. 


5. On 31-7-1979, the advocate for 
the defendants did not appear and, 
therefore, the defendants 1 and 2 were 
set ex parte and thereafter, the 
impugned order was passed., 


6. The impugned order is challeng- 
ed on two grounds: first, the order 
which is passed under Rule 6 of 
O. 38, Civil P. C. is bad because it is 
not in compliance with Rule 5 of 
Order 38. The order, is purported to be 
under Rule 6 and that too, placing re- 
liance on the counter filed by the 3rd 
defendant and not on the original affi- 
davits filed on 29-12-1978; whereas the 
substance of. the counter contention is 
that the impugned order is passed 
under Rule 5 of Order 38, and not 
under Rule 6 of Order 38, and there-- 
fore, the same is in compliance with 
Rule 5, and even if it is to be reckon- 
ed as one passed under Rule 6, this 
Court cannot interfere with the dis- 
cretionary order unless it is ‘perverse, 
Secondly, the impugned order is the 
result of overall appreciation of the 
material which was on record and not 
necessarily the one based on the aff- 
davit filed by the 3rd defendant. 

7. Before appreciating and analys- 
ing the arguments, tHe contents of the 
impugned order; which are brief, may 
usefully be extracted:— 

“Heard: i 
In the counter of Respondent No. 3, it 
is stated by Respondent No. 3 that 
some immoveable properties and fiat 
car were sold after the suit was filed. 
As respondents No. 1 and No. 2 who are 
the widows of late Y. C. Reddy have 
not chosen to file their counter despite 
time was granted to them on several 
occasions, I think there is case made 
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out for the 
able properties to ‘protect ° the interest 
of the petitioner, who is a creditor.. No 
security is furnished by the respor~ 
dents 1 and 2-so far, 

In this view of the matter ‘conditional 
attachment is ordered. Conditional 
attachment of moveables by 17-8-1979? 
We may also notice the provisions lai 
down under both Rules 5'and’ 6 cf 
Order 38, Civil P. C.: 

Rule 5:— -“Where defendant may be 
called upon to furnish security for pre- 
duction of property. .......6 

(1) Where, at any stage of a sub, 
the court is satisfied, by affidavit, or 
otherwise, that the defendant, with ir- 
tent to obstruct or delay the execution 
of any decree that may be passed 
against him, sesse 

(a) is about to dispose of the whole 
or any’ part of his property, ‘or 

(b), is about to remove the whole or 
any part of his property from tha 
local limits of the jurisdiction of th2 
court, = 
the court may direct the defendant, 


within atime to be fixed by it, eithe:. 


. to furnish security, in such sum & 
may be specified in the order, to pro- 
duce and place at the disposal of th2 
Court, when required, the said pro- 
perty or the value of the same, o? 
such portion thereof as may be “suffi- 
cient to satisfy the decree, or to ap- 
‘pear and show cause why he should 
not furnish security. it, 

(2) The plaintiff shall, unless the 
Court otherwise directs, specify th? 
property required’ to be attached and 
the estimated value thereof. 

(3). The Court may also in the orde> 
direct the conditional attachment of 
the whole or any portion of the pro- 
perty so specified. 

(4) Tf an order of. attachment’ is 
made without complying with the pro- 
visions -of sub-rule (1), of this rule 
such attachment” shall be void.” 

‘Rule 6:—“Attachment wh2re cause noè 
shown or security not furnished....... 

(i) where the defendant fails to shove 
cause why he should not furnish secu- 
rity, or’ fails to furnish security requir- 
ed within the time fixed by the Couri 
the Court may order that the property 
specified, or such’ portion thereof as 
appears sufficient to satisfy any decrez 
which may be passed in the „suit, be 
attached. 

Gi) Where the defendant shows suck 
cause or furnishes the required secu- 
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rity and the property specified or any 
portion of it has been attached, the 
Court shall order the attachment to be 


. withdrawn, or make such other order 


as it thinks fit.” 


8. Sub-rule (1) of Rule 5 has three 
distinct components: (1) Where, at any 
stage, of a suit, the court is satisfied, 
by affidavit or otherwise, that the 
defendant, with intent to okstruct or 
delay the execution of any decree that 
may be passed against him, is fa) about 
to dispose of the whole or any part of 
his property, or (b) about %o remove 
the whole or any part of his property; 
(2) the court may direct the defendant, 
within atime to be fixed, either to 
furnish security in -such sum as may 
be specified in the order, to produce 
and place at the disposal of the Court 
when required; or (3) to appear and 
show cause why he should not furnish 


security. 


9. Now, under sub-rule a of Rule 
5, any order of attachment without 
compliance with the provision of sub- 
rule (1). shall be void. So, kefore any 
order of attachment is made the Court 
must satisfy itself that the defendant 
is about to dispose of or remove, the 
whole.or part of his property. See 
Nowroji (Sardar) .Pudumji v. Deccan 
Bank Ltd. (1921) ILR 45 Bom 1256, 
Senaji.' Kapurchand v. Pannaji Devi- 
chand (1922) ILR 46 Bom 431, and the 
Judgment dated 18-4-1972 in C. M. A. ~ 
No, 318 of 1971 by a Bench of this 
Court, Secondly, this satisfaction must 
be derived from some material on re- 
cord either by way- of affidavit or 
otherwise; it cannot be whimsical nor 
could it be illusory and it should also 
be based on clear and convincing proof 
on enquiry that the order is- needed 


‘for the protection of the plaintiff. Not 


only that, the Court must insist upon 
the strict proof of the allegations made 
in the affidavit. See Bedanand Rai v. 
Nabokumar Singh, AIR 1938 Pat 161, 
Premraj v. Maneck Gazi, AIR 1951 Cal 
156, Natraja v. Bangaru AIR 1965 Mad 
212, and the judgment dated 18-4- 
1972 in C. M. A. No 318 of 1971 by a 
Bench of ‘this Court. i 


10. Bearing _in mind the above 
stated principles, we will just examine 
in brief whether the compliance of 
Rules 5 and 6 of O. 38, Civil P. C. had 
been made. Notice dated 29-12-1978 
along with the two affidavits as stated 
earlier, was issued under O, 38 . Rule 
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5 (1) to furnish security. This is so 
even according to the learned counsel 
for the 2nd respondent. The notice 
was issued stating that -the consequen- 
tial: order will be made on the very. 
following day, namely, 30th December 
1978 if the parties fail to appear. Noth- 
ing transpires from the said notice and 
in the absence of any other order ac- 


companying the said notice by the 
Court, that any due satisfaction was 
arrived at either with regard to the 
disposal of the property or with re- 


\gard to the removal of the whole cr 
part of the said property. There was 
no evidence let in excepting the couple 
of affidavits referred to above and 
much less any enquiry which could 
clearly convince that the order con- 
templated under the said rules is need- 
ed for the protection of the plaintiff 
nd even in those two affidavits, what 
ll has been averred is that the ap- 
pellants through their agents are try- 
ing to dispose of the property. Even 
from the 3rd party affidavit the posi- 
jon that emerges is that the machi- 
ery is said to have been offered for 
le and the response by him was that 
Ihe is prepared to purchase provided 
there was a clear title regarding the 
said property. Surely these cannot he 
he circumstances warranting the issu- 
ance of an order under Rr. 5 and 6 
of Order 38, Civil P. C. See Premraj 
. Maneck Gazi (supra), Durga Das v. 
Nalin Chandra, AIR 1934 Cal 69+ and 
Nowroji (Sardar) Pudumji v. Deccan 
ank Ltd. (supra). 





11. Now the impugned order pass- 
ed on 31-7-1979 which in ‘our judg- 
ment, is one passed’ under Rule 6, 
Order 38. Our ‘view gets reinforced in 
particular, by the sentence used there- 
in “No security is furnished by re- 
spondents 1 and 2 so far” This pro- 
vides a sufficient clue to the effect that 
the notice which was issued on 29-12- 
1978 containing a direction for furnish- 
ing security was not complied with and 
therefore, the impugned order has been 


passed, Though in the - impugned 
order the words “conditional attach- 
ment is ordered” and “conditional 


attachment of moveables by 17-8-1979” 
do occur, it is ` irresistible that the 
said order is. one under Rule 6 of 
O. 38. because the main base is wizh 
regard to default in furnishing security 
and therefore, the consequential order 
as sought to- be based under Rule 6. 


.Y. Vijayalakshmamma v. S. Lakshmaiah: & Sons 


A.I R. 


12. There is yet another aspect - of 
the impugned order. From a reading 
of the order it becomes. at once clear 
that the order is predominantly based 
on the affidavit filed by the 3rd re- 
spondent. If this order is, according 
to the learned counsel for the 2nd 
respondent, only under. Rule 5 of 
Order 38, then no opportunity was 
given to the defendants. Secondly it 
is incumbent upon the court to arrive 
at the satisfaction of the allegations 
made in the: affidavit of the 3rd re- 


spondent. The said affidavit, admitted- 
ly, was filed on 31-7-1979 itself. No 
opportunity was accorded to the de- 


fendants, though they were not said to 
be present and no enquiry was con- 
ducted and in the absence of any posi- 
tive testimony, at the same hour on 
the same day, the order has been 
made, This again will be indicative of 
doing violence to the language em- 
ployed in R. 5 (1) of O. 38. Therefore; 
it could be bad. In any view of the 
matter the impugned — order cannot 
stand a moment’s scrutiny. Be that as 
it may, the composition and the con- 
tents cumulatively establish the fact,| . 
as stated earlier, that the impugned 
order is one under Rule 6, 


13. From the foregoing, it is mani- 
fest that the impugned order has been 
passed by the Court below on whims 
and fancies and has no nexus to the 
provisions enacted in Rules 5 and 6 
of Order 38. It is now well settled 
that before any order of attachment 
before judgment is passed, the court 
has’ to satisfy itself on the basis ot 
proof positive that the defendant is 
with intent to obstruct or. delay the 
execution of any decree that may be 
passed. against him, either about to 
dispose of the whole or any part of 
his property or is about to remove 
the whole or any part of his property. 


It is then, the Court. will pass an 
order directing the defendant within 
certain time to be fixed, either to 


furnish security in such sum as may 
be specified, or to appear and show 
cause as to why he should not furnish 
security. What, therefore, . becomes 
apparent is that before the Court gives 
a mandate calling upon the defendant 
to do one or the other thing, the condi- 
tion precedent being the satisfaction 
to be arrived at with regard to one 
or the: other, viz, either the defendant 
is about to dispose of the property or 
to remove the property. -From the 
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order, -it cannot - be, made out that 
here has been any exercise of mird 
in the direction, which the provisions 
of the rule contemplate. The impugned 
oder, to say the least, is mechanical 
inasmuch as Rule 6 (1) says “where 
the defendant fails to shaw cause why 
he should not furnish security, or fais 
to furnish security required” and since 
security was not, furnished .as per tre 
previous notice dated 29-12-1978, the 
impugned order of attachment hes 
been effected. In fact the Bailiff. to 
whom separate orders were issued œn 
the very day, went to the factory on 
the following day, informed the manz- 
ger and without any notice whatsoever 
to the defendants, attached the mach:-- 
nery and other movables and kept the 
ame under Jock and seal. This is yet 
another positive .circumstance indicative 
of the fact that the order was passed 
under Rule 6. Hence the impugned 
rder, in our judgment, is not only 
perverse but one based on wrong prim- 
ciples, eminently warranting inter- 
ference, . 


14. In view of the above, we hava 
o hestitation to hold that the impugn- 
ed order of attachment is void becaus2 
of non-compliance of the provisions af 
ub-rule (1). of Rule 5 of Order 3€, 
nd the same is set aside. The C. M.A 

allowed accordingly. No costs. 

: Appeal allowec. 
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-by provisions of Section 23 of Contract 


Act — 1969 (2) A. P. L. J. 68 beld no: 
longer good law in view of AIR 1974 SC 
1924 — (U. .P. (Temporary) Control of 
Rent and Eviction Act (3 of 1947), Sec- 
tion 7 (i) — Contract Act (1872), S. 23). 


Agreements of lease entered into be- 
tween the landlord and tenant ın contra- 
vention of Section 3 (3) of the Hyderabad. 
Rent Control Act or Section 3 (5) of the 
A. P. Rent Control Act will not be illegal 
and void inter se between the parties, 
either on the ground that it is forbidden 
by law or on the ground that it is opposed 
to public policy in terms of Sec. 23 of the 
Contract Act. The authority in 1969 (2) 
APLJ 66 is shaken and is no longer good 
law by reason of the decision in AIR 1974 
SC 1924 as held by the Division Bench 
in 1977 (1) APLJ 80. (Case law discussed)., 

(Paras 24, 25. 28, 35, 36) 

Notwithstanding the fact that the pro- 
visions of the U. P. Rent Control . Act 
(1947), in juxtaposition to those of the 
Hyderabad and A. P. Rent Control Acts, 


- are not in some. respects in pari materia. 


yet, because of the. statutory cbligation: 
cast under Section 7 (1) of the U. P. Rent 
Control. Act, it was necessary for the 
landlord: to have notified the vacancy and 
therefore, any formation of agreement of 
lease contravening the said provision 
would be illegal and void against the Dis- 
trict Magistrate though not mter se be- 
tween the parties; similarly zontraven- 
tion of Section 3 (3) or Section 3 (5). of 
the Hyderabad..and A. P. Ren: Control. 
Acts respectively notwithstanding the 
agreement of lease would be null and 
void.as against the Controller and not 
inter se between the landlord ‘and the 
tenant, and the landlord would be estopp- 
ed from denying that the lessee is a 
tenant. The various provisions of either. 
the Hyderabad Rent Control Act or the 
A. P. Rent Control Act amply demons- 
trate that an agreement of leas2 made in 
contravention of Section 3 (&) of the 
Hyderabad: Rent Control Act or Sec. 3 (5) 
of the A. P. Rent Control Act, is not 
rendered ‘illegal or void inter se between 
the landlord and - tenant, though void 
against the Controller. AIR 1974 SC 1924 
Foll. - (Paras 17, 20) 


Thus the agreement of lease is perfect- 
ly valid and binding inter se between the 
parties, i.e. landlord and tenant, but as 
against the Rent Controller, it is. a void 
agreement. The Jandlord’s suit is, there- 
fore liable to be dismissed, as the building 


.in the instant case was admittedly- con- 
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structed before 1957. It is a case which 
will have to be necessarily instituted be- 
fore the Rent Controller. (Para 17) 

The agreement is also not opposed to 
public policy and is, therefore, not hit by 
the provisions of Sec. 23 of the Contract 
Act consequently it cannot be held illegal 
and void. The Predominant purpose of 
the public policy, is quite evident from 
the preamble of the statute itself. It is 
to prevent unreasonable eviction of ten- 
ants, to regulate the leasing of buildings 
and the control of rent. (Paras 21, 22) 


The policy is quité apparent from the 
various provisions of the two enactments 
the Hyderabad Rent Act and the A. P. 
Rent Act, it positively postulates the 
welfare and benefit of the tenants. If that 
were so, it becomes irresistible to conclude 
that the agreement sought to be entered 
into between the landlord and tenant, in 
contravention of Section 3 (3) and Sec- 
tion 3 (5) of the enactments, will not be- 
come illegal or void inter se between the 
parties. (Para 23) 
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SEETHARAM REDDY J.:— The pro- 
position posed by the Division Bench 
comprising A. V. Krishna Rao, and 
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Madhusudan Rao, JJ. in this reference is, 
“Is the authority in G. Eswaraiah v. 
Mahendrappa Khani 1969 (2) APLJ 66 
shaken and is no longer good law by re- 
ason of the decision in Muralidhar v. 
State of U. P. AIR 1974 SC 1924 as held 
by the Division Bench of this Court in 
Srikanth Neemkar v. G. Yelloji Rao 1977 
(1) APLJ 80?” 

2. In order to appreciate the rival con- 
tentions, a brief re’sume’ of the facts is 
necessary. The sole defendant in O. S. No. 
88 of 1971 is the Appellant, The 
suit was filed for recovery of vacant pos- 
session by ejecting the defendant from 
the plaint schedule premises situated at 
Kattalmandi, Hyderabad, and also for 
damages for use and occupation of the 
said premises at the rate of Rs. 1,000/- 
per month. The plaintiff purchased the 
suit property in the year 1961. The de- 
fendant executed an agreement of lease 
on 1-6-1961. Admittedly, the house pro- 
perty was built before 26th August, 1957 
and is, therefore, not exempt from the 
provisions of the Andhra Pradesh Build- 
ings (Lease, Rent and Eviction) Control 
Act, 1960, hereinafter referred to as ‘the 
Act’. It is also not disputed that the notice 
of vacancy as required by Section 3 (1) 
(a) of the Act has not been issued by the 
landlord and the letting to the tenant is 
in contravention of Section 3 (5) of the 
Act. í , 

3. One of the issues framed was, 
“Whether the Civil Court has jurisdiction 
to entertain the suit and grant the relief 
claimed?” The trial court decreed the 
suit answering the aforesaid issue in the 
affirmative. Hence the appeal, C. C. C. A. 
No. 161 of 1974?” 

4. It is needless to refer in detail to 
the facts in the connected appeal, 
C. C. C. A. No. 169 of 1974 filed against 
the judgment in O. S. No. 94 of 1972 
which is filed by the defendant in O. S. 
No. 88 of 1971 for perpetual and manda- 
tory injunctions against the defendant 
therein restraining him from reconstruc- 
ting rooms which he had illegally demo- 
lished in the suit property and also from 
further demolishing any portion of the 
said property. However, as a consequence 
of decreeing O. S. No. 88 of 1971, O. S. No. 
94 of 1972 was dismissed. Hence the ap- 
peal, C. C. C. A. No. 169 of 1974. 

5. Therefore, the sole point that ari- 
ses in this reference is whether the Civil 
Court has no jurisdiction to entertain the 
suit; and an answer to this, one way or 
the other, would ipso facto resolve the 
proposition posed under reference, 
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6. The argument -advanced by Sri 
Bankatlal Mandhana learned Counsel “or 
the appellant, is; the suit is for recovery 
of possession of property situated in the 
City of Hyderabad and constructed prior to 
August, 1957, An agreement of lease was 
entered into between the parties, the ze- 
lationship of landlord anc tenant is sub- 
sisting, and the tenant can only be evict- 
ed in accordance with the provisions of 
the Act. The Civil Court has, therefore, 
no jurisdiction to entertain the suit. Tae 
learned Counsel submits that since 1982, 
the premises in question was let out to 


one Mumraj who was running a dal mill ` 


therein. In the year 1958, he suffered a 
loss and sold away the mill to the aJ- 
pellant; and the previous owners Sriram 
Bhagwandas and Smt. Badami Bai attora- 
ed the tenancy in, favour of the appellant 
in 1960. The respondent-plaintiff purchas- 
ed the suit premises under a_ registered 
sale deed dated 18-4-1961; and a fresh 
lease deed was executed by the: appellant 
in favour of the respondent on 1-6-61. The 
appellant was already a tenant when the 
premises was purchased. by the. respon- 
dent, and there was no vacancy after tke 
respondent purchased the property. It -s 
‘submitted that it is the Hyderabad Houses 
(Rent, Eviction and Lease) Control Aci, 
1954, hereinafter referred to as ‘tke 
Hyderabad Rent Control Act’ that :s 
applicable to this case ‘but not the 
provisions of the. Andhra Pradesh Builc- 
ings (Lease, Rent and Eviction) Control 


Act, -1960, ‘hereinafter referred to as the 


A. P. Rent Control Act’. However, witk- 
out: prejudice to the rights of the respec- 
tive parties, both the Counsel agreed thet 
since there is not much difference between 
the provisions of the two .enactments, th2 
case can be decided on the basis of ‘tha 
Hyderabad enactment. 

T. Learned counsel for, the appellant 
further submits that up to 1969, all evic- 
tion petitions under the Rert Control Act 
were being entertained by the Rent Con- 
trollers only in spite of contravention of 
Section 3 of the Hyderabad Rent Contral 
Act or Section 3 of the Andhra Pradesh 
Rent Control Act. But, in Eswarajah’s 
case (supra) a Division Bench of this 
Court observed that a tenancy created 
contrary to the provisions of Section 3 oł 
the Hyderabad Rent Control Act is illega! 
and void and as such, the Rent Controlle? 
has no jurisdiction. Subsequent to the said 
decision the parties in cases of similar 
nature, resorted to common law and filec 
suits against the tenants for possession or 
the ground of their title. This positior. 
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continued up to 1974 when the Supreme 
Court, while deciding a matter under the 


U. P., Rent Control. Act, heldin Murli- 


dhar’s case (supra) that the tenancies cre- 
ated in contravention, of Section 7 of the 
U. P. Rent Control Act which is similar 
to Section 3 of the Hyderabad Rent Con- 
trol Act or the A. P. Rent Control Act are 
valid as between the parties and that 
there is a relationship of landlord and 
tenant. The Supreme Court, in the said 
decision, agreed with the view expressed. 
by a Full Bench of the Allahabad High 
Court in Udhoo Das v. Prem Prakash 
AIR 1964 All 1. After the aforesaid deci- 
sion of the Supreme Court, came the 
decision of this court in Mirza (Mohd) 
v. K. Balakistaiah 1975 (2) APLJ 96, 
wherein Lakshmaiah, J. following the 
decision of the Supreme Court, held. that 
the tenancy, though in contravention of 
Section 3 of the Rent Control Act was 
valid as between the parties, though not 
binding upon the Government. Similar is 
the view taken by Vimadalal, J. in 
S. Anjaiah v. K. Kishtamme 1976 (2) 
APLJ 109. Thereafter, when a similar 
matter came up before a Division Bench 
of this Court comprising Alladi Kuppu- 
swami and Sheth, JJ. in Srikenth Neem- 
kar v. G. Yeelloji Rao 1977 (1) APLJ 80, 
following the judgment of the Supreme 
Court the Bench held that the authority 
of the decision in Eswaraiah’s case (supra) 
is shaken and so no longer ‘good law’, 
The learned counsel contends that the 
decision in Eswaraiah’s case (supra) does 
not deal directly with Section 3 of the 
Rent Control Act and Section 23 of the 
Indian Contract Act. Though in the judg- 
ment, the provisions of Section 3 of the 
Rent Control Act and its attraction to 
Section 23 of the Contract Act and -the 
consequential effect have been‘ discussed 
and it is held that the tenancy created in 
contravention of Section 3 of the Rent 
Control. Act is illegal and void and the 
Rent Controller has no jurisdiction, the 
said principle was not applied to the facts 
of the case. In fact, the decree passed by 
the Rent Controller for eviction against 
the tenant was upheld by the Division 
Bench on the ground that the tenant was 
estopped, -by the principle of res judicata, 
from challenging the relationship, There- 
fore, the whole of the observation regard- 
ing Section 3 of the Rent Control Act and 
Section 23 of the Contract Act is an obi- 
ter dictum. If the judge thinks it desir- 
able to give his opinion on some point 
which is not necessary for the decision of 
the case; it has no. binding effect. For this, 


184: A.. P. 


he seeks to place reliance on the principle 
laid down by the Supreme Court in Mum- 
bai Kamgar Sabha v. Abdulbhai AIR 1976 
SC 1455 anda Division Bench of this 
Court in Y. Venkateswarlu v, State AIR 
1978 Andh Pra 333. 


8. The contention of Sri N. Rajeswara 
Rao learned counsel for the . respondent, 
is that Eswaraiah’s case (supra) resolved 
the conflict between Fathima Bai v. State 
of Madras AIR 1953 Mad.257 and Balaiah 
v. Ahmed Khan (1960) 2 Andh WR 496, 
with reference to Section 3 (3) of the 
Hyderabad Rent Control Act and Sec- 
tion 3 (5) of the A. P. Rent Control Act 
vis-a-vis Section 23 of the Contract Act. 
Therefore, the Bench in Eswaraiah’s case 
held that a contract entered into between 
a. landlord and a tenant.in violation of 
the provisions of Sec. 3 (3) of the Hydera- 
bad Rent Control Act is void for all 
purposes and, therefore no rights accrued 
to the tenant. It was further. held that a 
suit for possession by the landlord would 
lie against the tenant in the civil court on 
the strength of his title. Therefore, the 
decision in Eswaraiah’s case is not an 
obiter dictum. 


9. We are inclined to agree with the 
contention of the learned counsel for the 
respondent. In fact, by a common judg- 
ment, the Division Bench disposed of the 
Second Appeal and two Civil . Revision 
Petitions which had earlier come.up be- 
fore a single judge and were referred to 
a Bench in view of the conflicting views 
in Fathima Bai v. State of- Madras (supra) 
and Balaiah v. Ahmed Khan (1960) 2 
Andh WR 496. The very question that 
was framed to be answered was:. The 
short but important question is whether a 
tenancy created in contravention of the 
provisions of Section 3 of the Hyderabad 
Houses (Rent Eviction and Lease) Control 
Act (XX of 1954) hereinafter called ‘the 
Act’ is void and unenforceable under Sec- 
tion 23 of the Indian Contract Act as he- 
ing one that is forbidden by law.and op- 
posed to public policy. The Bench then 
held., 

“We have 
tract of tenancy is 
What must follow from the conclusion is 
. that neither the tenant could file an ap- 
plicaion for fixation of fair rent under 
the Act before the Rent Controller nor 
the landlord could file an application for 
eviction before the Controller under i the 
said Act.” > 
10. Therefore, it is aaie Aale 
from the conclusion that the ‘entire deci- 


already held ‘that the con- 


Shankerlal v: V, Jagadishwar: Rao .(FB)... 


-all transactions 


unlawful and void. ` 


A.I R. 


sion was with reference to Section 3 of 
the Rent Control Act in the light of Sec- 
tion 23 of the Contract Act, and we have 
no hesitation in holding that the judg- 
ment in Eswaraiah’s case is not an obiter 
dictum as contended by the learned coun- 
sel for the appellant. 

11. The next contention of the learn- 
ed counsel for the appellant is that the 
object of the Act and the public policy 
involved in it have to be taken into con- 
sideration while interpreting Section 3 of 
the Rent Control Act. The preamble to 
the Hyderabad Rent Control Act shows 
very clearly that the purpose of the enact- 
ments is for the better control of houses 
and to prevent unreasonable eviction of 
tenants. Further, Section 3 of the Hydera- 
bad Rent Control Act enjoins upon the 
landlords to-intimate the vacancy to the 
Accommodation Controller under Sec- 
tion 3 (3) of the said Act. There is no 
corresponding obligation on the tenant. 
The prohibition also is not absolute but is 
confined only to the landlords in the 
matter of letting out the buildings with- 
out the permission of the Controller. The 
tenancy created contrary to Section 3 can- 
not be said to be forbidden by law. ‘Apart 
from it, Section 3 also does not by itself 
declare such tenancies illegal or void nor 
does it oust the jurisdiction of the Rent 
Controller in respect of such tenancies. 
The purpose of enacting Section 3 is made 
clear in Section 4 of the Hyderabad Rent 
Control Act and Section 3 (8) of the 
Andhra Pradesh Rent Control Act, where- 
in the ‘Government had an absolute 
power to make the allotments or requisi- 
tion the vacant buildings for a public pur- 
pose. Any contract between the tenant and 


the landlord has not been made binding 


on the Government and is void as against 
the Government and not inter se. Even 
under Section 23 of the Indian Contract 
Act although the statute may in terms 
separately prohibit the act or omission 
and affix the penalty in a case of disohe- 
dience it does.not necessarily follow that 
to which the penalty 
attaches are illegal. Some of the contracts, 
such as wagering contracts are void and 
unenforceable but still they have not’ 
been forbidden by law and it is only the . 
enforcement of a wagering contract or a 
void contract that is barred, and the 


.Court will not come to the assistance of 
-the parties -for’ 


enforcement of. such a 
contract. But-all collateral contracts have 


-been treated to be valid. The learned 


‘Counsel places: reliance on the fornowing l 


- decisions t-—. - 
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St. John Shipping Corporation v. Joseph 
Bank Ltd. (1957) 
Mahadeo Das AIR 1959 SC 781 Dorairaj 
v. N. G. ‘Rajan AIR 1977 Mad 24, 
Bhikanbhai v. Hiralal (1900) ILR 24 Bom 
622, Abdulla v. Mammod (1903) ILR 26 
Mad 156 and: Nazaralli v. Babamiya AIR 
1915 Bom 244 and submits that the afor3- 
said decisions and also the observations >Ê 
the. Supreme Court in Muralidhar’s case 
(supra) make it abundantly clear that 
though the contract is contrary to the 
provisions of Section 3 of the Rent Con- 
trol Act, still it is binding on the partias 
to it and, therefore, the. decision in 
Eswaraiah’s case (supra) is no longer a 
good law, and its authority is therefore 
shaken. : 

-12. Sri Rajeswara Rao learned coun- 
sel for the respondent submits that ded- 
sion of the Supreme Court in Muralidhar's 
case (supra) is with reference to the pro- 
visions of the U. P, Rent Control Aet, 
which are dissimilar to the provisions >f 
the A. P. Rent Control Act, and therefore, 
the decisions given thereafter by this 
Court including the latest one in Sri 
Kanth’s case do not reflect the correct 
Position of law, and therefore, the deci- 
sion in Eswaraiah’s case is still a goed 
law and the authority of the said decision 
cannot be said to have been shaken. The 
argument is that there is ro express pro- 
hibition in the U. P. Rent Control Act 
prohibiting the landlord from letting out 
the premises when it has fallen vacant 
without the permission of the District 
Magistrate asobtained inthe case of the 
Hyderabad and A. P. Rent Control Acs. 
Section 7 (1) (a) of the U. P, Rent Coa- 
‘trol Act casts an obligation both on land- 
‘lord as well as tenant to intimate the 
vacancy. A penalty is provided und=r 
Section 8 (1) for violation of any of the 


provisions of the Act. So, there is no in- 


pediment for an agreement of lease to be 
entered into, wheras the Hyderabad Reat 
Control Act and the A. P. Rent Control 
Act prohibit any such agreement to be 
‘entered into, and therefore, there would 
not be any relationship of landlord and 
tenant between the parties. Secondly Sez- 
tion 7-A of the U. P. Rent Control Act 
comes into operation only when the prò- 
visions of Section 7 (2) of the said Act are 
violated. Otherwise the District Magis- 
traté has the authority to invoke the 
power under Section 7-A as the word 
-used in Section 7 (2) is ‘may’. Therefore, 
the District Magistrate may or may not 
“pass any order even though a premises 
has fallen vacant..So, Section 7 (2) of the 
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U.. P. Act is not mandatory, whereas Sec- 
tion 3. (3) of the Hyderabad Rent Control 
Act is mandatory. Thirdly the power 
under Section 7-A of the U, P. Rent Con- 
trol. Act conferred on the District Magis- 
trate is not absolute. In support of this 
argument, the learned counsel relies on 
the following passage in Eswariah’s case 
wherein the Bench -held: 

“We have already noticed that S. 3 (3) 
expressly forbids the formation of any 
contract without any permission of the 
controller. The imposition of penalty for 
contravention of Section 3 is clear indica- 
tion that a contract in’ contravention of 
Section 23 is forbidden. Sectian 23 of the 
Contract Act, therefore gets attracted.” 
Further, from the preamble of the 


‘Hyderabad Rent Control Act, it is clear 


that it is passed in the interests of the 
public and therefore, the consideration or 
object of an agreement, if it is opposed 
to public policy, will be un- 
lawful ahd void under Section 4 of 
the Hyderabad Rent Control Act the con- 
troller can give a vacant building to such 
person as he thinks fit, whether intimation 
of the vacancy is given or not under Sec- 
tion 3 (1) and (2). This he can do for a 
public purpose as defined in Section 2 (1) 
of the Act: Therefore, the object or con- 
sideration of any agreement, if opposed to 
this public purposes. will render the 


‘agreement illegal and invalid and unen- 


forceable.. For this, he relies on 
Eswaraiah’s case and - other decisions in 
Mahmoud & Ispahani In re (1921) 2 KB 
716, Bostel Bros.- Ltd. v. Hurlock (1948) 2 
‘All ER 312 Dennis & Co. Ltd. v. Munn 
(1949)1. All ER 616 B. and B. 
Viennes Fashions v. Losane (1952) 1 All 
ER 909 and Waman Shriniwas v. R. B. & 
Co. AIR 1959 SC 689. 
- 18. We may usefully extract the rele- 
vant provisions of the Hyderabad Rent 
Control: Act, the A. P. Rent Control Act 
and the U. P. Rent Control Act.- 
` 14. The relevant provisions of the 
Hyderabad Rent Control Act read 
Section 3 (1). If any house situated in 
any area specified by the Government by 
notification. in the Official Gazette is 
vacant on the date of such notification or 
becomes ‘vacant after such date, the land- 
lord of such house -shall give intimation 


‘thereof in the prescribed form to the: Con- 


troller. (3) A landlord shall not, without 
the permission of the Controller, let, oc- 


“eupy or permit to be occupied such house 


without’ giving intimation and for a 
period of fifteen days. from the.date onm 


. Which intimation 'is received or within ‘a 
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period of one week after the termination 
of the proceedings under clause (6), if any, 
whichever is later. 

Controller: 


Section 4: The may, 
for a public purpose, by order 
in writing served on the landlord 


direct that any vacant house whether in- 
timation of its vacancy has been given by 
the landlord under .sub-sec. (1) of Sec- 
tion 3:or not, be' given on lease to such 
person, as he may think fit. — 
Explanation : A house may be directed 
to be leased under this section notwith- 
standing that it is subject to an -agree- 
ment of lease or has been let or occupied 
in contravention of sub-section (3) of Sec- 
tion 3. Section 33 enacts imposition of.a 


fine in case of: contravention of Section 3.. 


Similar are the provisions in Section 3 of 
the A. P. Rent Control Act. 

The relevant provisions of the U. P. Rent 
Control Act read: 

“Section 7: (1) Every landlord shall, 
within 7 days after an accommodation be- 
comes vacant by his ceasing to occupy it 
or by the tenant vacating it, or other- 
wise ceasing to occupy it or by termina- 
tion of -a tenancy or by release from re- 
quisition or in any other manner whatso- 
ever, give notice of- vacancy in writing to 
the District Magistrate. - 

(b) Every tenant occupying ‘accommoda- 
tion shall within 7 days of vacation ~ of 
such accommodation, or ceasing to occupy 
it give notice thereof in waiting: to the 
District Magistrate. =o 

(c) The notice given under ‘cl. @) or 
(b) shall contain such particulars as may 
be ‘prescribed.. 

(2) The District Magistrate may: by 
general or special order require a land- 
lord to let or not to let to any person any 
accommodation which’ is or has - fallen 
vacant or is about to fall vacant. | « 
Section 7-A District Magistrate’s power to 
take action against unauthorised’ occu- 
pants: (1) Where in pursuance of an 
order of the- District Magistrate 
under sub-section (2) of Section 7, the 
vacancy of any accommodation is requir- 
ed to be reported and is not reported, or 
where an order requiring any accommoda- 
tion to be let or not to be let has been 
duly passed ‘under sub-section (2) of Se¢- 
tion 7 and the’ District Magistrate believes 
or has reason to believe that. any person 
has in contravention of the said order 
occupied the accommodation or. any part 
thereof, he may call upon the person if 
occupation to show’ cause, within a time 
to be fixed by him, why he should not be 
evicted ‘therefrom, provided that no. order 
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under. this section shall be passed if the 
District Magistrate is satisfied that there 
has been undue delay or it is otherwise 
inexpedient to do so.” 


15. It is true that the concerned pro- 
visions of the U. P.. Rent Control Act are 
rather at variance with the provisions of 
either the Hyderabad Rent Control Act 
or the A. P. Rent Control Act. But, the 
principal question to bé . posed and 
answered is, what would’ be the effect, in 
the ultimate analysis, of contravention of 
the Fas cera of Section 7 (1) of the 
U. Rent Control Act on the one hand 
and aa 3 (3) and Section 3 (5) of the 
Hyderabad and A. P; Acts respectively on 
the other? ‘It is, no doubt, true that the 
language of Section 7 of the U, P. Rent 
Control Act is rather different. But; it 


would ‘be fallacious to accept that the. 


language of Section 7 (1) of the VW. 'P. 
Rent Control Act would not lead to the 
conclusion that there is no embargo 
whatsoever regarding agreements of lease 
to be entered into between the landlord 
and tenant. From the meré reading of 
Section 7 (7), it is clear that notice of 
vacancy must be given to the District 
Magistrate. If that were so, it is irresisti- 
ble inference that it was with a definite 
purpose enabling the District’ ‘Magistrate 
to take a decision one way or the other, 
to allot or not to allot. It may be that in 
so far as'Section 7 (2) of the U. P. ‘Rent 
Control Act is concerned, 
Magistrate may or may not pass any order 


- requiring a landlord to let or not to let. 


But that does not absolve the mandate 
under Section 7 (1) whereunder the 
vacancy has to. be notified by the land- 
lord. If that is the position, it makes very 
little ‘difference whether the provision as 
it obtains under Section’ 3 (3) or Sec- 
tion 3.(5) of the ‘Hyderabad and the 
A. P. Rent Control Acts respectively does 
not exist in the U. P. Rent Control Act, 
because the consequences’ which ensue 
either way would be one and the same. 
There is yet another circumstance for 
this conclusion. In either case, viz. Sec- 
tion 7 (1) of the U. P.’ Act or Section 3 (3) 
and Section 3 (5) of.the Hyderabad and 
A. P. Acts respectively, ‘there is no provi- 
sion rendering the transaction illegal, 
though a penalty of fine is provided for. 
This is deliberate ‘and the resultant ef- 
fect of the intendment of the Legislature 
in either. case will be one and the same. : 


16. - Now, we come to- the daston i as 
to what consequences will flow if the 
relevant provisions, and in particular Sec- 


the District ' 
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tion 3 (3) or Section 3 (5) of the Hydera- 
bad and A. P. Acts respectively, are con- 
travened. The argument is that under 
Section 23 of the Indian Contract Act tke 
lease agreement is void for two reasons: 
(1) it is forbidden by law as the very 
format-is in contravention of Section 3 (3) 
and (2), it is opposed to public policy. ° 


17. In so far as-the first contention is 
concerned we have already concluded, cn 
the basis of the decision’ oz the Suprere 
Court in Muralidhar’s case (supra) that 
notwithstanding the fact that the prov- 
sions of the U. P. Rent Control Act, in 
juxtaposition to those of the Hyderabad 
and A. P. Rent Control Acts, are not in 
some respects in pari materia, ye, 
because of the statutory obligation cast 
under Section 7 (1) of the U. /P. Rert 
Control Act, it was necessary for tke 


landlord to have notified the vacancy and 


therefore, any formation of agreement cf 
lease contravening the said provision 
would be illegal and void against the Dis- 
trict Magistrate though not inter se be- 
tween the parties; similarly without any 
hesitation, we conclude that contravention 
of Section 3 (3) or Section 3 (5) of the 
[Hyderabad and A. P. Rent Control Acts 
respectively notwithstanding the agree- 
ment of lease would be null and void es 
against the Controller and not inter se 
between the landlord and the tenant, and 
the landlord herein would be estopped 
from denying that the appellant is a 
tenant, Further, the Act makes a dis- 
tinction between a.tenant otherwise than 
by virtue of an allotment order. Hither 
way, therefore, he is a tenant though the 
tenant . occupying the accommodatioa 
without an allotment order will be de- 
prived of several privileges conferred by 
the Act, nevertheless, we are of the firm 
view that the appellant is a tenant thoug2 
it is contrary to sub-section (3) of Sec 
tion 3 of the Hyderabed Rent Control Act 
or sub-section (5) of. Section 3 of the 
A. P. Rent Control Act and the respor- 


dent landlord’s suit is, therefore, liable t3. 


be dismissed, œas the .building was ad 
mittedly constructed before 1957, and it 


is a case which will have to be necessari- . 


ly instituted before the Rent, Controller. 
‘We, however, make it clear that the 
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allot any building on lease to any person, 
whether or not intimation of its vacancy 
has been given by the landlord under Sec- 
tion 3 (1). The same is the position under 
Section 3 (8) of the A. P. Rent Control 
Act. Further the obligation of. intimating 
the vacancy is.only cast on the landlord 
and not on the tenant, unlike in the U. P. 
Rent Control Act. Even so, in Murali- 
dhar’s case the Supreme Court held that 
the contract as between the landlord and 
tenant is valid though void against the 
District Magistrate. It is a fortiori, more 
so in the case before us. It is significant te 
notice that even in Eswaraiah's case, the 
Bench upheld the decree: of eviction by 
the Rent Control. Court, observing that 
the landlord is estopped from pleading 
that the other party is not his tenant. 


18. The decisions relied on by the 
learned counsel for the respondent are 
not of any assistance, in view of our deci- 
sion based on the decision of the Supreme 
Court in Murlidhar’s case. In Mahmood 
and Isphani, In re (supra) by a wartime 
statutory order, it was forbidden to buy 
or sell linseed oil without licence from 
the Food Controller. The plaintiff agreed 
to sell and deliver to the defendant a 
quantity of linseed oil and, before the 
contract was made, asked the defendant 
whether he possessed a licence.-The de- 
fendant falsely assured. him that he did. 
Subsequently, however, he refused to ac- 
cept the oil on the ground that he had no 
licence. The plaintiff brought an action 
for damages for non-acceptance. The 
Court of Appeal refused to entertain. the 
action. It was held that the orderis a 
clear and unequivocal declaration by the 
Legislature in the public interest that this 
particular kind of contract shall not be 
entered into. Likewise, in Bostle Bros. 
Ltd. v. Hurlock (supra) Dennis & Co. Ltd. 
v. Munn (supra) B.&B. Viennese Fash-- 
ions v. Losane (supra) and Waman Shri- 
niwas v. R. B. & Co. (supra) it is held 
that even an equal participant in the 
illegality is allowed relief by way of re- 
stitution though not on the contract. In 
none of these cases, the court has ad- 
dressed itself to the question as to what 
would be the effect of contract inter se 
between the parties, 
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contrary to the Merchant Shipping Act, 
1932, the Master was prosecuted and fined 
for the offence. and when the defendants 
tried to avoid, the payment of freight due, 
on that ground, they were not allowed to 
do so and the Court granted a decree for 
the sum due. This shows that the Act did 
not render unlawful the contract of 
carriage but merely imposed a penalty in 
respect of its infringement. In Gherulal 
Parakh v.  Mahadeodas (supra) the 
Supreme Court while dealing with a case 
arising out of a wagering contract ob- 
served that the entering into a partner- 
ship for purposes of carrying on wagering 
transactions, does not render the partner- 
ship itself illegal, though the intention of 
carrying out wagering transactions may 
be illegal and void still the obligations 
arising under such partnership are binding 
on the partners inter se. Wikewise, in 
B. N. Dorairaj v. N. G. Rajan (supra) a 
Division Bench of the Madras High Court 
held that under Section 23 of the Indian 
Contract Act an agreement is not unlaw- 
ful unless it is forbidden by law, or the 
court regards it as opposed to public 
policy. The Bench referred to 'Lindlay on 
Partnership’ (13th Edition, pp-130-131) 
wherein it is stated: l 
“Although the statute in terms may 
separately prohibit the act or omission and 
affix a penalty in a case of disobedience, 
it does not necessarily follow that all 
transactions to which penalty attaches, are 
illegal. xx xxx x Thus, when an unlawful 


agreement is brought before the Court. it 


would be necessary to find-out the exact 
scope of the provision. It is a matter of 
construction of a particular statute in 
each case, except in cases where the law 
forbids it with a view to give protection to 
public. Normally the Court may enforce 
the contract. i f 
The Bench then referred to the decisions 
in Bhikanbai v. Hiralal (supra) Abdulla 
v. Mammod (supra) and Nazaralli v. Baba- 
miya (supra) where there were contra- 
ventions of Ferries Act and Tolls Act and 
partnerships and sub-leases created con- 
trary to the Acts. Nevertheless it held, 
that inter se between the parties the con- 
tract was enforceable, though it is not 
binding on the Government. l 
20. From the foregoing, we are of the 
firm view that the various provisions of 
either the Hyderabad Rent Control Act or 
the A. P. Rent Control Act amply demon- 
strate that an agreement of lease made in 
contravention of Section 3 (3) of the 
Hyderabad Rent Control Act or Sec. 3. (5) 
ofthe A. P. Rent Control Act, is not ren- 
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dered illegal or void inter. se between the 
Iandlord and tenant, though void against 
the Controller. The contention of the 
learned counsel for the resppndent is 
therefore untenable and must fail. 

21. The second limb of the contention 
of learned counsel for the respondent, viz. 
that the agreement is opposed to public 
policy andis, therefore, hit by the provi- 
sions of Section 23 of the Contract Act, 
and consequently it should be held illegal 
and ‘void cannot ‘be acceded to either. 

22. The predominant purpose of the 
public policy, as is stated earlier, is quite 
evident from the preamble of the statute 
itself. It is to prevent unreasonable evic- 
tion of tenants to regulate the leasing of 
buildings and the control of rent. ‘Public 
Policy’ is rather elusive. ‘Public Policy’ 
has been defined by Winfield as ‘a princi- 
ple of judicial legislation or interpretation 
founded on the current needs of the com- 
munity.’ Now, this would show that the 
interests of whole public must be taken 
into account but it leads in practice to the 
paradox that in many cases what seems to 
be in contemplation is the interest of one 


section only of the public, and a small 
section at that. The explanation 
of the paradox is that the 


courts must certainly weigh the interests 
of the whole community as well as the 
interests of a considerable: section of it, 
such as tenants, for instance, as a class, 
as in this case. If the decision is in their 
favour it means no more than that there 
is nothing in their conduct which is pre- 
judicial to-the nation as a whole. Nor is 
the benefit of the’ whole rommunity al- 
ways a more tacit consideration. In the 
ultimate analysis, the courts may have to 
strike a balance in express terms between 
community interests and sectional inter- 
ests, ashasbeen observed by Mathew J. 
in Murlidhar’s case. There is no lack of 
judicial authority for the view that the 
categories or heads of public policy are 
not closed and that there remains a broad 
field within which courts can apply a 
variable notion of policy as a principle of 
judicial legislation or interpretation foun- 
ded on the current needs of the commu- 
nity. See Dennis Lyod, ‘‘Public Policy’ 
(1953) pages 112-113. Public Policy, ob- 
served Mathew, J. does not remain static 
in any given community. It may. vary 
from. generation to generation and even 
in the same generation. Public Policy 
would be almost useless if it were to re- 
main in fixed moulds for all times. 

23.. The policy is quite. apparent from 
the various provisions of these two enact- 


1980 


ments; it positively postulates the wel- 
fare and benefit of the tenants. If that 
were so, it becomes irresistible to con- 
elude that the agreemen; sought to be 
entered into between the landlord md 
tenant, in contravention of Section 3 {3) 
and Section 3 (5) of the enactments, will 
|not become illegal or vcid inter se hbe- 
tween the parties. 

24. From the foregoing. it is clear and 
we unhesitatingly hold that agreements 
of lease entered into between the lard- 
lord and tenant in contravention of Sec- 
tion 3 (3) of the Hyderabad Rent Control 
Act or Section 3 (5) of the A. P. Rent Cœ- 
trol Act will not be illegal and void inter 
jse between the parties, either on the 
ground that it is forbidden by law or >n 
the ground that it is opposed to pub-ic 
policy in terms of Section 23 of the Can- 
tract Act. 

25. In view of our judgment, we hdd 
that the authority in G. Eswaraiah v. 
Mahendrappa Khani is shaken and is 10 
longer good law by reason of the deci- 
sion in Murlidhar v. State of U. P. as 
held by the Division Bench of this Court 
in Srikanth Neemkar v. G. Yelloji Reo. 

26. The reference is accordingly 
answered. 

27.-28. We now remit the case'to the 
Division Bench to decide on merits az- 
cording to law. 

. JEEVAN REDDY, J.:— I agree 
with my learned brother that the 
authority of G. Eshwariah v. Mahem- 
drappa Khani 1969 (2) APLJ 66 is eroded 
by the decision of the Supreme Court -n 
Murlidhar v. State of U. P. AIR 1974 SC 


1924 and that though there is no express . 


provision in the A. P. Act correspondirg 


to sub-section (3) of Section 3 of the - 


Hyderabad Rent Control Act 
section (5) of Section 3 of the Andhra 
Pradesh Act) such a prohibition is im- 
plicit in its very scheme. Even otherwise 
I am of the opinion that the ‘ratio of tre 
decision in Eswaraiah’s case cannot te 
supported in principle and is a- negaticn 
of the very spirit and scheme of the Rert 
Control enactments, Mr. N. Rajeswara 
Rao, the learned Counsel for the respor- 


(and sub- 


dent specifically’ agreed with us that tke- 
correctness: of G. Eswariah’s case is open ` 


to scrutiny by us, notwithstanding the 
rather narrow wording of the reference, 


- 29, The relevant provisicns of Hyder= 


bad and Andhra Pradesh Acts have bees, 


set out in the: judgment of Seetharam 


Reddy, J. and need not be repeated here. 


Both ‘the acts oblige.the landlord to’ int? 
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mate the vacancy as and when it arises. 
No such obligation is cast on the tenant. 
The landlord is enjoined not to let out the 
premises or to occupy it himself without 
giving such intimation and/or within fif- 
teen days of giving such intimation unless, 
of course, he receives an intimation from 
the Controller/Authorised Officer within 
the said fifteen days that the building is 
hot required. The Acts further empower 
the Controller/Authorised officer to allot 
the building for any of the recognized 
purposes, notwithstanding the fact that it 
has been ‘occupied or leased out by the 
landlord in violation of the Act, to dis- 
possess the person in occupaticn of such 


‘building and to put the allottea in oc- 


cupation thereof, 


30. The provisions aforesaid are, un- 
doubtedly conceived in public interest. 
The object of these provisions is to secure 
accommodation for purposes specified 
therein-broadly of a public nature. 
It is for this purpose that an 
obligation. is created on the land- 
lord to intimate every vacancy, 
and a.reasonable period is given to the 
Controller/Authorised Officer to decide 
whether to avail of the vacancy or not. 
For a proper implementation of the 
scheme, it is provided that the landlord 
shall not occupy or let out any building 
without giving such an intimation. It is 
also provided with the same end that even 
if any building is so occupied or let out, 
the same shall be ignored and allotment 
made. Now, how is the above scheme 
served or effectuated by ignoring the vali- 
dity of tenancy as between the landlord 
and the tenant, where the building is let 
out by the landlord without giving the 
intimation or without waiting for the fif- 
teen days? It should and can certainly be 
ignored by the Controller/ Authorised of- 
ficer, but why should it be as between the 
landlord and tenant? Indeed, such a 
course tends to defeat the very object and 
purpose of the enactment besides enabling 
the landlord to take advantage of his own 
wrong. By saying that in such a case the 
relationship of landlord and tenant does 
not arise or cannot be recognized in law, 
the tenant would be deprived of the seve- 
ral beneficial provisions of the Act, con- 
ceived in his interest. He would have 
neither security of tenure, nor benefit of. 
fair rent. If he does not please the land- 
lord hé can be evicted at any time. The 
only temporary inconvenience of the land- 
lord—if the tenant does not vacafe when 
demanded—is that he would be entitled to’ 


\ 
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recover from the tenant as part of the 
costs of the suit (sic). In such a suit, the 
tenant would be totally defenceless and 
may as well be liable for damages for use 
and occupation. Thus, the ratio of the 
decision in G. Eswaraiah ultimately works 
to the advantage of the landlord though 
it is he who is guilty of violation of law. 
The real sufferer would be the tenant who 
has in no way violated the law. As al- 
ready stated, the law casts the obligation 
to give intimation on the landlord alone, 
and it is the landlord who is prohibited 
from occupying or leasing out the build- 
ing. No obligation is created on the 
tenant to make an enquiry before enter- 
ing into the lease agreement, whether the 
landlord has complied with the provisions 
of Section 3. 

31. Now, on the other hand, by treat- 
ing the lease as valid as between the 
landlord and tenant, in such cases, the 
object and scheme of- Section 3 is in no 
way defeated or obstructed. It does not 
prevent the Controller/Authorised Officer 
from allotting the building for the pur- 
poses specified by the Act, or from giving 
effect to such an order by evicting the 
person in occupation. Agreed that the 
landlord has not given the intimation or 
has otherwise violated the law, but how 
is that going to be remedied or cured by 
ignoring the validity of the tenancy as 
between the landlord and tenant? The 
landlord can always be dealt with and 
punished under Section 33 of the Hydera- 
bad Act or Section 29 of the Andhra Pra- 
desh Act, as the case may be, to ensure 
future compliance on his part and also to 
serve as an example and as a deterrent to 
others. ; 

32. Mr. N. Rajeswara Rao contends— 
and that is the main basis of the judg- 
ment in G. Eswaraiah— that a tenancy 
created in contravention of Section 3 is 
hit by Section 23 of the Contract Act and 
hence no rights or obligations arise or 
attach thereunder. Section 23 reads as 
follows: 

"23, The consideration or object. of an 
agreement is lawful, unless, it is for- 
bidden by law; or is of such a nature that, 
if permitted, it would defeat the provi- 
sions of any law; or is fraudulent or in- 
volves or implies injury to the person or 
property of another; or the court regards 
jt as immoral or opposed to public policy. 


In each of these cases, the consideration: 


or object of an agreement is said to be 
unlawful. Every agreement of which the 
object or consideration is unlawful, is 
void.” 
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33. The agreement of tenancy in this 
case is not one which “is of such a 
nature that, if permitted, it would defeat 
the provisions of any law”. I have al- 
ready dealt with this aspect. There re- 
mains only to see whether the agreement 
is “forbidden by law” and/or whether it 
is opposed to public policy. 

34, Wherever a contention is raised 
that a contract is void on account of its 
being forbidden by law, the Court has 
to examine the object behind the statute, 
the mischief sought to be remedied by it, 
the position of the parties, and other 
attendant circumstances with a view to 
delineate the scope and sweep of the pro- 
hibition. There are no hard and fast rules 
of universal application. A glance at the 
several cases decided under Section 23 
bears out this observation. As stated by a 
Division Bench of the Madras High Court 
in B. N. Dorairaj v. N. G. Rajan AIR 1977 
Mad 243: 


“Where .an unlawful agreement 
is brought before the court, it would be 
necessary to find out the exact scope of 
the statutory prohibition. It is a matter of 
construction of the particular statute ın 
each case.” 


35. . Now the object of Section 3 (3) of 
the Hyderabad Act or Section 3 (5) of the 
Andhra Pradesh Act is not to prohibit 
the agreements of tenancy as such, or al- 
together. The prohibition is conceived in 
the interests of and is intended to facili- 
tate the procurement of buildings for pub- 
lic purposes. It is only a means to the 
end. The prohibition is not an indepen- 
dent or absolute one, like say Section 7 of 
the Andhra Pradesh Act prohibiting any 
agreement or stipulation to receive any 
premium or other like sum in addition to 
the fair rent. The court should, therefore, 
give effect to it within those limits and 
for achieving its intended purpose, and 
not extend its sweep beyond its concep- 
tual confines. Within its field, it should 
undoubtedly be given full play, but it 
field of operation should be unmistakably 
delineated. Viewed in this light, there is 
no warrant for holding that the contract 
of tenancy is illegal as between the land- 
lord and tenant. Vis-a-Vis the Controller/| 
Authorised Officer, it undoubtedly is. 


36. The above reasoning holds good 
even while examining whether the ona 
tract is opposed to public policy. In other 
words, the Court has to see the public 
policy sought to be served or furthered 
by the provisions in question and see 
whether by giving effect to the contract, 
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the public policy would suffer in eny 
manner. While the publie policy demands 
that the contract should . be ignozeđ 
vis-a-vis the Controller/Authorised Officer, 
the same public policy ‘underlying zhe 
enactments as such demands that it shoald 
not be ignored as between the landlord 
and tenant. 

37. For the above reasons, I am of che 
opinion that G. Eswariah’s case does not 


Jay down the correct law and must’ ac- 


cordingly be overruled. 
Answered accordingly, 


AIR 1980 ANDHRA PRADESH 191 
C. KONDAIAH, C. J. AND P. A 
CHOUDARY, J. 

Sunkara Laxmana Rac, Petitioner v. 
Dasam China Papaiah Raju, Respon- 
dent. ` 4 
Civil Revn.. Petn, No, 

D/- 12-2-1980.*. 
(A) A. P. Agricultural 


4848 of 1978, 


‘Indéebtednzss 


(Relief) Act (7 “of 1977); Section 3 
(d) (6 — Small farmer — “Pər- 
son” in clause (t) cannot be read 


as ‘family’ — Question must be dec-d- 
ed exclusively `. on basis of individual 
debtor’s holding. of agricultural land — 
Income from wife’s holding cannot be 
taken: into consideration, 


Where the wife of the defendant, a 
small farmer, owned some dry land, the 
income from the said land is not ta be 
taken into consideration, to enable the 
defendant to claim the.. benefit of the 
Act on the ground that he is a small 
farmer. The. Court cannot resort . to the 
method of aggregating the | individual 


holdings in order to disqualify a deb- . 


tor from enjoying the ‘benefits of the 
Act. The question whether a person is 
or is not a small farmer within, tne 
meaning of Act 7 of 1977. must 2 
decided exclusively ..on the basis, of 
individual debtor’s holding of an agri- 
cultural land and- his personal cuki- 
vation and on the basis of the principal 


means of. livelihood .and not on tie 
basis of . the holding o2` his. family 
members. In the, context. of S.-.3- rt): 


insisting upon a= holding. - and - occupa- 
tional qualification that can’ never . be 
fulfilled by.-a family, the ‘person’ 
under S. 3 (t) cannot: be Tead as mean- 
ing ‘family’. (Para. 5) 





*Case. referred by Ramackandra Rao, J. 
DX/DX/B633/80/VBB 
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The limiting language of cl. Gi) of 
S. 3- (t} does not control and govern 
cl. @) of S. 3 (t) of the Act, As the 
debtor in the instant case is ‘not a 
member of the Scheduled Tribes, the 
case of the debtor must be adjudged 
with reference only to S. 3 (t) (i). So 
done, the question of taking his house- 
hold income’ with or without agricul- 
tural: income. into account for the pur- 
pose of. disqualifying him from en- 
joying the benefits of Act 7 of 1977 
does not arise for consideration. 

(Paras 11, 12) 


(B) Interpretation of Statutes — 
Definitional clause, : 
A definitional clause really is a 


small dictionary. The .meaning which 
it gives to the words is always subject 
to context, (Para 8) 

(C) Interpretation of Statutes 
Debt Laws. 


Where the . purpose of the law is to 
completely liquidate the rural indebted- 
hess, the Courts cannot but put expan- 
sive meaning on ‘its words and limit 
the limiting clauses. By  restrictively 
interpreting the law the Courts only 
succeed in limiting its use and benefit. 
The efficacy of the legal instruments of 
a social policy chosen by a. democrati- 
cally elected legislature should not be 
‘allowed to be- blunted by application of 
jural theories .hatched and developed in ` 
a different social milieu of stability and 
prosperity: which do not shave any. pre- 
sent day relevance to our social condi- 


tions. (Para 13) 
Cases Referred : "Chronological . Paras 
AIR 1980 SC 299 ©- IT 
(1975) 2 An WR 70: AIR 1975 Andh 
Pra 315 (FB) | 8 
M. Krishna Mohan Rao, for ' Peti- 


tioner; K., V. Samanio; for Respon- 
dent. - 

.P. A- CHOUDARY, J: — ti'o. S. 
No. 167/1975 on the ‘file of the District 
Munsif Court, Pithapuram, the defen- 
dant-debtor filed L A No, 745/1977 
claiming protection of Andhra Pradesh 
Agricultural Indebtedness (Relief) Act, 
1977 (Act No. 7 of. 1977). The defendant 
claimed that- the above suit - instituted 
by the plaintiff-creditor against . bim 
for the recovery of a debt should be 
dismissed as having abated because he 
is a small farmer: within the meaning 
of -the aforesaid Andhra, Pradesh Agri- 
cultural Indebtedness (Relief) Act,: 1977 
(Act. No. 7 of 1977), hereinafter called 
as the Act. The District Munsif: Court 


192 -A.P, 
found that the defendant-debtor who is 


a non-tribal holds a small extent of. 
and | 


Ac. 0-37. cents of ‘wet 
Ac, 0-972 cents of dry land. 
basis and without 


land 

On that 
taking into account 
the fact that .the debtor’s wife. is 
possessed of Ac. 9-50 cents dry land, 
the lower Court held that the defen- 
dant-debtor is a small farmer within 
the meaning of the Act and accordingly 
dismissed the aforesaid O. `S. No. 167/ 
1975 as having abated, 


2, Against that order of the Dis- 
trict Munsif Court, Pithapuram, the 
plaintiff-creditor ` filed the. _ present 
C. R. P. No. 4848/1978 which has been 
referred by our learned brother Justice 


Ramachandra Rao to a Division Bench. 


3. There are two arguments ad- 
- vanced by the petitioner. The 1st con- 
tention of the petitioner is that for 
purpose of determining the applicability 
of the beneficial provisions of the Act 
one should aggregate the properties of 
all these who are mentioned in Sec- 
tion 3 (1) as constituting a family 
because S. 3 (p) which defines a ‘per- 
son’ takes.in a family. In other words, 
the argument of the petitioner is that 
in Sec. 3 (t) where the words “small 
farmer” are found defined, the word 
family’ must be read in the place: of 
‘person’. So read the properties of all 
the members of the family defined in 
S. 3 (1) must be aggregated) The 
second contention of the petitioner is 
that the annual household income as 
defined in S. 3 (d) should be computed 
by aggregating annual income of all 
the family members without excluding 
the annual agricultural income so -as 
to find. out whether -it exceeds 
Rs. 1,200/- in any one -of the 2 years 
within 3 years immediately prior to 
the commencement of the Act. When 
the.arnual income so computed ex- 
ceeds the figure of Rs. 1,200/- the 
benefit of the Act, according to the 
petitioner, should be denied to a deb- 
tor under the exclusionary words of 
S. 3 (t) (ii): 


4. In order to appreciate the aie 
tioner’s contentions it is necessary to 
recall the’ fact that the Andhra Pra- 
. desh Agriculural Indebtedness _ (Relief) 
Act (Act No. 7 ‘of 1977) is enacted re- 
placing the Andhra Pradesh "Indebted- 
agriculturists, Landless Labourers and 
Artisans (Temporary - Relief) Ordinance, 
1976 for the purpose of providing re- 
lief from indebtedness to agricuitural 
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labourers, rural artisans and small far- 
mers, Section 2 of the Act declares 
that the Act was enacted for giving 
effect to the policy of the State to- 
wards -securing the principles specified 
in Art. 46 of the Constitution. Arti- 
cle 46 of the Constitution charges the 


- State with duty to promote with spe- 


cial care the. educational and economic 
interests of the weaker sections of the 
people, and, in particular, of the Sche- 
duled: Castes and the Scheduled Tribes, 
and shall protect them from social in- 
justice and all forms of exploitation. 
In this context we may also note the 
statement of objects and reasons given 
for enacting this law not in order to 
interpret the language used in the 
Statute but for the purposes of denti- 
fying the mischief which was intended 
to be remedied. The Objects and 
Reasons are as follows:— 


“The State ` Government have been 
viewing with great concern the exploi- 
tation of weaker sections of the com- 
munity by unscrupulous money . lenders 
and landlords. The existing laws on 
the subject of “debt relief’ had to a 
certain extent saved from exploitation, 
such communities which are placed in 
economically disadvantageous posi- 
tion. As the feeling in the public was 
growing that these laws are not enough, 
the Prime Minister in announcing 20- 
Point’ Economie Programme included 
“Plan for liquidation of rural indebted- 
legislation for moratorium on 
recovery of debts from landless 
labourers, small farmers and artisans” 
to be one of the most important points 
thereof, As a first step to implement 
the above plan, the Andhra Pradesh 
Indebtedness  Agriculturists, Landless 
Labourers and Artisans (Temporary 
Relief) Act, 1976, was enacted so as to 
bar the institution of suits for the 
recovery of debts, the making of appli- 
cation’ for execution of decrees for 
payment of money passed in a suit for 
recovery of a debt and the institution 
of a suit and making an application for 
eviction of a tenant on the ground of 
non-payment of debt against any agri- 
culturist, landless labourer or artisan in 
any civil or revenue Court before the 
expiry of a period of one year from 
the date of commencement of the said 
Act -which - period has- been subse- 
quently extended to two- years. In- 


furtherance of the above plan, the 
Government decided ‘to give a more | 
substantial. and permanent: relief by ` 
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liquidating the indebtedness of the 
agricultural labourers, rural artisans, 
and small farmers in the State. As the 
State Legislature was. not then i 
session and it was decided to giva 
effect to the above decisicn immediate- 
ly, the Andhra Pradesh Agricultural 
Indebtedness (Relief) Ordinance, 1976, 
was promulgated by the Governor on 
the 29th Dec., 1976.” 


5. Section 3 of the aforesaid Act 
defines “annual -household income” to 
ean the aggregate of the annual in~ 
come from all sources of all the mem- 
bers of the family; 3 (d) The ‘debi’ 
is defined as including any liability 
owing to a creditor in cash or in kind 
whether secured or unsecured payable 
under a decree or order of a Civil 
Court or otherwise and subsisting at 
the commencement of this Act; Sec- 
tion 3 (1). ‘Debtor’ is defined to meam 
an agricultural labourer, a rural artisan 
or a small farmer, who has borrowed 
or incurred any debt before the com- 
mencement of this Act; Sec. 3 (j) 
‘Family’ in relation to a person 5 
defined to mean the individual, th? 
wife or husband, as the case may be, 
of such individual and their unmar- 
ried minor children; Section 3 (j) Ex- 
planation: — For the purposes of this 


clause ‘minor’ means a person who has ` 


not completed his or her age of 13 
years. ‘Person’ is defined to mean an 
individual or a family; Section 3 (p) 
Scheduled Tribes have been assigned 
, with the same meaning as that word 
‘has in cl. (25) of Art. 366 of th 
Constitution; Section 3 (s). It is neces- 
sary to reproduce in full S. 3 (8 
which defines the “small Zarmer”. 


“Section 3 (t): “Small farmer” means 
a person whose principal means o? 
livelihood: is income derived from 
agricultural land and who holds and 
personally cultivates, or who cultivates 
as a tenant or share-cropper or mort- 


gagee with possession, agricultura. 
land which does not exceed in ex- 
tent,— 


(i) in the case of persons other thar. 
the members of the Scheduled Tribes 
one hectare, if it is wet or two hec- 
“tares, if it is dry:— 

(ii) in the case of the members of the 
Scheduled Tribes, two hectares, if it is 
wet, or four hectares, if it is dry bui 
does not. include. any person whose 
annual household income, other thar 
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from agriculture exceeds one thousand, 
and two hundred rupees in any two 
years within three years immediately 


preceding the commencement of this 
Act. ¥ f 

Explanation: For the purposes of 
computing the extent of land under 


this clause, one hectare of wet land 
shall be deemed to be equal to two 
hectares of dry land.” 

Section 4 of the Act enacts that not- 
withstanding any other relevant law, 
every outstanding debt including inter- 
est owing to any creditor by any agri- 
cultural labourer, a rural artisan or a 
small farmer shall be deemed to be 
wholly dischrged with effect from 29th 
of Dec., 1976. The sweep of this lan- 
guage is in a way the measure of its 
mission, Section 4 forbids every C'vil 
Court from entertaining any proceed- 


ings for the recovery of the debt 
which is deemed to be discharged 
under the Act. Section 4 (2) (b) de- 


clares that all pending proceedings in 
the Courts for the recovery of such 
debt should abate. 


6-7. We have to examine the afore- 
said mentioned two contentions of the 
petitioner in the light of the above 
provisions which we have enumerated. 


8. The ist contention of the peti- 
tioner is mainly based on the submis- 
sion that as the word “person” is 
defined under S. 3 (p) to mean not 
merely ‘an individual but also family, 
the word ‘person’ occurring in S. (3) (t) 
must be taken as referring to family - 
as defined in S. 3 (IJ where a family 
exists and to an individual only where 
a family does not exist. Basing upon 
this argument, it is contended that in 
order to determine whether a person 
is a small farmer, we have to aggre- 
gate the different extent of land held 
by all the members of the family as 
defined in S. 3 (1). We find it some- 
what difficult to follow this argument 
which involves a great deal of redraft- 
ing of the Act. Section 3 (t) which 
defines a small farmer does not . only 
refer to a person but also specifies cer- 
tain qualifications which that person 
must possess in order to qualify him- 
self to be a small farmer. Those guali- 
fications are certain holding qualifica- 
tions and certain occupational qualifi- 
cations. The holding qualification men- 
tioned in S. 3 (t) is that the person 
should hold ‘certain extents of agricul- 
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tural land subject to a maximum `of 
one hectare of wet land and two hec- 
tares of dry land. The word “hold”. in 
the collocation of words in S. 3 - can 
only mean ‘own’. In addition to the 
above, his principal. means of livelihood 
must. be income. derived from agricul- 
ture. If so, the family .as defined ‘in 
S. 3 (1) can never legally fulfil the 
holding qualification mentioned in Sec- 
tion 3 (t) because family not being a 


legal person would be incapable of 
owning any property. If family 
is incapable of . holding any . pro- 
perty, it can never. qualify itself 
to be a small farmer, The argu- 
ment of the petitioner that the 
word ‘family’ shall be real in the 


place of ‘person’ occurring in S. 3 (t) 
must, therefore, be rejected on this 
ground alone. Further, the family 
would be incapable of fulfilling the 
occupational qualifications for a family 
consisting of a husband, a wife and their 
unmarried children up to the age of 
18 can never personally cultivate agri- 
cultural land, The very idea of per- 
sonal cultivation excludes proxy culti- 
vation and therefore puts at- least the 
minor children out of the scope of 
the idea of personal cultivation ‘that is 
present in S. 3 (t). This is another 
ground on which -the petitioner’s argu- 
ment is liable to be rejected. How- 
ever, the petitioner argued that just 
as in the A. P. Agricultural . Ceiling Act 
the concept of family is used to include 
the holding by the members of a 
family, The word “family” is similarly 
used in the present Act No. 7 of 1977. 
The Full Bench judgment of this Court 
reported in M. Venkatarao v. State, 
(1975) 2 Andh WR 70, is cited before 
us, That case, which has nothing in 
common with the present discussion, 
does not, in our opinion, lend any sup- 
port to the petitioners’ argument... On 
the other hand, a reading of the Agri- 
cultural Ceiling Act more particularly 
S. 4 and its Explanation clearly shows 
the untenability of the petitioner’s 
attempt to derive any support by 
analogous reasoning from that Act. The 
Explanation to S. 4 of the Andhra 
Pradesh Agricultural Ceiling Act clear- 
ly shows that, “In the case of family 
unit the ceiling area 
to the aggregate of the lands held by 
all the members of the family unit.” 
It is this Explanation to S. 4 of the 
Ceiling Act that provides for and per- 
mits aggregation of all the lands held 
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by all the members of the family unit. 
We do. not find any similar provision 
in any of the provisions of Act No. 7 
of 1977. In the absence of similar 
language in Act 7 of 1977, we cannot 
resort to. the method -of -aggregating 
the individual holdings in order to dis- 
qualify a debtor from’ enjoying the 
benefits -of the Act. We are, ‘therefore, 
unable to agree with the petitioners 
on this point, We must note that the 
word ‘family’ is used only in two defi- 
nitions of the words “family”? in Sec- 
tion 3 (1) and “person” in. S. 3 (p); 
both of which occur in a definitional 


clause. A definitional. clause ‘really is a} 


small dictionary. The meaning which 
it gives to the words is always subject 
to context. We have already shown 
that in the context of S. 3 (t) insisting 
upon a holding and occupational quali- 
fication that can never -be fulfilled by 
a family, the person under S. 3 (t) 
cannot be read as meaning family. Fur- 
ther, the acceptance of the petitioner’s 
contention would mean that the status 
of .a small farmer can be denied to a 
person not on the basis of that. per- 
son’s position and property but.on the 
basis of his association with the. other 
members of his family. The acceptance 
of the  petitioner’s argument .. would 
compel us to adopt the concept of 
aggregates in the place of individuals. 
As the Act is intended for the benefit 
of the individual, we reject that inter- 
pretation. As the word “family” does 
not occur. in any enacting clause, the 
argument that our interpretation ren- 
ders purposeless does not frighten us 
too much. We, therefore, reject this 
argument and hold that the question 
whether a-.person is or is not a small 
farmer within the meaning of Act 7 
of 1977 must be decided exclusively on 
the basis of individual debtor’s hoiding 
of an agricultural land and his per- 
sonal cultivation and on the basis of 
the principal means of livelihood and 
not on the basis’ of the holding of his 
family members, 

9. The second contention of “the 
petitioner is based on the use of the 
words to be found in S. 3 (t) (ii): 


> 


“But does not include any person whose , 


annual household income other 
and two hundred = rupeées......... ” The 
argument of the petitioner | is that as 
the word ‘household income’ as defined 
in S. 3 (d) means the total annuai in- 
come from all sources of all the mem- 


than ' 
from- “agriculture exceeds one thousand 
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bers of the family, the words ‘other 
than from agricultural” occurring in 
+S. 3 (t) Gi) must be taken to refer to 
the individual debtor’s agricultural in- 


come only. To put in other words, ac 


cording to the petitioner in computing 
the household income, the agricultural 
income -of the debtor should be ex- 
eluded and not that of the household, 
According to this argument the house- 
hold income referred to in S. 3- (t) (8 
should be computed by adding incom? 
of all the members of the family frone 
all sources but subtracting from it ‘the 
agricultural income of the debtor only. 
This appears to us to be. strange arith- 
etic. Why should the . legislature 
think it proper to lay down that agri- 
cultural income shouldbe excluded if 
“tit is in the hands of the debtor bu? 
include if it is in the hands of the 
members of his famiy is difficult te 
follow.. But, we cannot act merely on 
our guess work, We find pur objection 
can be grounded onthe solid founda- 
tion of the language. Incorne of house- 
hold should include the income of al 
members of the family which - shoulc 
either be included: or excluded as & 
whole. Sub-clause (ii) of S. 3 (t) speaks 
of a person’s household income. It ic 
the debtor’s household the section is 
talking. about. It is. out of the- debtor: 
household income, agricultural mcome 
is directed to be excluded. It follows 
that agricultural income referred to ir 
S. 3 (t). forms a component of the tota 
; household income. . As there are nc 
qualifying words limiting the agricul- 
tural income that.. is directed to be 
excluded to. that of the debtor alone 
it must be taken that agricultural in- 
come referred to in S. 3 (t) belongs tc 
the entire household. It follows that 
.the whole of the agricultural income of 


the household of which the debtor is 
only a part must be excluded. The 
household agricultural income - is a 


natural -factor. It follows that under 
S. 3 ( (ii) the status of a small far- 
mer car be denied oniy when the deb- 
tor’s household non-agricultural in- 
come exceeds Rs, 1,200/-. 


10. The above discussion has pro- 
“ceeded -on the assumption that the 
limiting words occurring in cl. (ii) of 
S. 3 (t), “but does not include any 
person whose annual household income, 


other than from agriculture exceeds 
one thousand two hundred” ete. gov- 
ern both cl. (i) as well as cl. (ii) of 


S. 3 (t), But is there any basis for this 
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assumption ? ag (i) deals with 
debtors belonging ` <. non~Scheduled 
Tribes. In other a sub-cl, (i) is a 
Tesiduary clause covering all the rural 
debtors who are not members of Sche-. 
duled Tribes. Sub-clause (ii) is limited 
to Scheduled Tribes, It is well known 


‘that sub-clause (i) deals with the main 


bulk of the rural debtors which in- 
cludes such well known poverty strick- 
en unfortunates belonging to Sche- 
duled Castes, Backward Classes, arti- 
sans and agricultural labourers while 
sub-clause (ii) is confined to Scheduled 
Tribes whose number is relatively 
small, The statute therefore deals with 
these two classes of debtors disjunc- 
tively. There are no words connecting 
clause (i). with clause (ii). Further, the 
holding qualification mentioned in the 
case of the bulk of the debtors like 
Scheduled Castes,-. backward classes and 
other weaker sections of the society is 
very much lower as compared to the 
holding qualifications of a member of 
the. Scheduled Tribe. This difference in 
treatment accorded: by the Act clearly 
shows that the intention of the Act is. 
to deal with the non-Scheduled Tribes 
and. Scheduled Tribes on two different. 
and distinct basis. This should make 
us realise that confining the limiting of 
the words, ‘but does not include any 
person whose annual household in- 
come” ete, occurring in sub-clause Gi) 
of Sec, 3 (t) to Scheduled Tribes , in- 
volves us in doing no great violence to 
the letter of the Act. In other words, 
a person who comes under the descrip- 
tion of a small farmer. under Section 
3 (t) (i) cannot be denied the benefits 
of the Act, 7 of 1977 on the basis of, 
the language occurring in sub-clause 
(ii) of. Sec. 3 (t), Further, this inter- 
pretation makes the benefits of the Act 
available to much larger rural debtors 
than it- would otherwise . be. possible. 
Thus we would help to wipe out more 
tears from more eyes.. It may be men- 
tioned that the words which we have 
referred to above do not-operate as a 
general proviso to both clause (i) as 
well as clause (ii), They are expressly 
used. as limiting the language in Cl. (ii) 
only. Our interpretation promotes the 
object of the Act which is to wipe 
out rural indebtedness, The other alter- 
native would -restrict the benefits of 
the Act by implication to a small seg- 
ment of rural debtors a course to 
which we cannot agree without clear 
textual mandate, Further, the ordi- 
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nance which was replaced by this Act 
No. 7/1977 did not contain any such 
limitation ever on clause (ii). From 
hat fact, we must infer that this new- 
ly introduced limitation clause is not 
introduced as a general limitation but 
is used only as a limitation on clause 
(ii). 

© 14. It is argued that the legislature 
should be taken not to have intended 
to make a distinction between clause 
(i) and clause (ii) debtors. It is always 
difficult to make a guess work of the 
intention of the legislature when the 
legislature has not expressed its mean- 
ing clearly. But the provisions of the 
Act show that it did in fact make a 
distinction between clause (i) and cla- 
use (ii) debtors. It is reasonable to say 
that an Act which intended to wipe 
out the rural indebtedness engulfing 
the barbers, washermen, potters and all 
other debtors belonging to backward 
classes and Scheduled Castes could have 
consciously made such a distinction be- 
tween the bulk of the debtors and the 
debtors belonging to Scheduled Tribes 
whose number is limited. We find in the 
Act that the holding qualification was 
put higher in the case of Scheduled 
. Tribes. That may also be the induce- 
ment for the legislature to limit clause 
(ii) by the household income disability. 
Any other interpretation would place 
members of the Scheduled Castes and 
other backward classes at a disadvant- 
ageous position compared to that of the 
members of the Scheduled Tribes. This 
would not only be contrary to the 
spirit of Article 14 of the Constitution 
but also be contrary to the spirit of 
Article 46 of the Constitution which in- 
spired this legislation. Even on this 
interpreation of ours only an agricul- 
turist whose principal means of liveli- 
hood is agricultural income and who 
holds and personally cultivates the land 
would be benefited. We must note in 
this context what the Supreme Court 
observed in Mani Subrat Jain v. Raja 
Ram Vohra, AIR 1980 SC 299 at 300. 


“It is too platitudinous to preach and 
too entrenched to shake. the proposi- 
tion that rent control legislation in a 
country of terrible accommodation 
shortage is a beneficial measure whose 
construction must be liberal enough to 
fulfil the statutory purpose and not 
frustrate it. So construed, of the bene- 
fit of | interpretative doubt belongs 
to the potential evictee unless the 


Papaiah Raju 


_all is the 


A.I. R. 


language is plain and provides for 
eviction. That intendment. must by 
interpretation, be effectuated, This is 
the essence of rent control jurispru- 
dence,” 

For all the above said reasons we hold 
that the limiting language of clause 
(ii) of Sec, 3 (t) does not control and 
govern clause {i} of Sec. 3 (t) of th 
C 


12. As the debtor in this case is 
not a member of the Scheduled Tribes, 
the case of the debtor must be ad- 
judged with reference only to Section 
3 (t) (i). So done, the question of tak- 
ing his household income with or with- 
out agricultural income into account 
for the purpose of disqualifying him 
from enjoying the benefits of Act 7 
Me 1977 does not arise for considera- 
on, : 


13, In his argument the learned 
counsel for the Revision petitioner 
stresses the fact that Act 7 of 1977 
takes away the petitioners legal rights 
and must therefore be strictly constru- 
ed. This argument is merely a varia- 
tion of the old theory that every sta- 
tute that impinges upon common law 
rights must be strictly construed. But, 
there is a basic fallacy behind this 
argument as advanced in a case like 
this. The whole purpose of Act 7 of 
1977 is to wipe out the debts owed by 
the rural people to the landlords, This 
purpose can never be achieved unless 


the usurious rights of the landlords are}. 


expropriated. That is the purpose of 
Act 7/77. To apply to such a measure 
of law, the restrictive canons of inter- 
pretation developed in an oligarchically 
ruled society like England is virtually 
to kill the Act. We must remember 
that these doctrines of interpretation 
had their origin in the English social 
order whose legislative assemblies were 
then neither constituted on the prin- 


ciple of universal adult suffrage nor 
whose members of the society are 
steeped in grinding poverty. In our 


society where half of our fellow citi- 


zens live below poverty line but en- 
_joy the political right to elect their 
legislature, attributing an intention to 


the popularly elected legislature not to 
invade the common law rights does not 
appear to us to be correct. Such a 
method of interpretation is sure io fail 
us in our attempt to find out the 
meaning of the law -maker which after 
purpose -`of “interpretation : 
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See (1977) 40° Modern Law Review 
P. 578, Law like public finance is an 
instrument of social policy. While law 
transfers rights and obligations among 
its citizens., public finance distributes 
wealth and means of living among the 
members of the community. We must 
always ask what is the social policy 
behind the particular law which we 
are called upon to interpret. Where 
the purpose of the law is to complete- 
ly liquidate the rural incebtedness, we 
cannot -but put expansive meaning on 
its words and limit the limiting clauses. 
By restrictively interpreting we 
succeed in limiting its use and benefit. 
The efficacy of the legal instruments 
of a social policy chosen by a demo- 
eratically elected legislature -should not 
be allowed to be blunted by applica- 
ion of jural theories hatched and 
social milieu 
of stability and prosperity which do 
ot have any present day relevance to 

lour social conditions. 
14. We accordingly dismiss 
Civil Revision Petition, No costs. 
Revision dismissed. 
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Palvan Transport Corporation Ltd., 
Petitioner v. Additional Regional Trans- 
port Officer, Chittoor ard another, ` Re- 
spondents. 

Writ Petn. Nos 5095, 5096 of 
D/- 26-10-1979. 


Motor Vehicles Act (1939), Sections 
68, 68-D and 68-F (1-A) Route 
covered by inter-State agreement — 
Fermit got from Tamil Nadu authority 
under Sec. 68-F (1-A) — Route noti- 
fied under Sec. 68-D but not yet ap- 
proved under Section 68 — Exemption 
from tax available even without coun- 
‘tersignature by Andhra Pradesh au- 
thority. - 

Mahabalipuram to Tirupati route via 
Nagari, permit for which was got by 
the Petitioner from the Tamil Nadu 
Transport authority under S. 68-F 
(1-A), was covered by an inter-State 
agreement between thə States of 
Andhra and Tamil Nadu. Stage carri- 
'age permits got under Chaps. IV and 
. IVA were covered by the agreement 
which stated that they were exempt 


1977, 





from, tax without countersignature by 
the authority of the reciprocating 
| BX/CX/A567/80/TVN `- 
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“exempt from 
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State, The route although notified 
under Sec. 68-D was not yet approved 
under S. 68. 


Held that the A. P, Transport au- 
thority could not insist on counter- 
signature by it for claiming exemption 
from tax. (Paras 4 and 5} 


K. Mangachari, for Petitioner; Govt, 
Pleader, for Transport on behalf of 
Respondents, ` 


ORDER:— In these 
the question raised is “whether the 
Tamil Nadu State undertaking is 
paying taxes by reason 
of the Inter-State Transport Reciprocal 
Agreement between the Government of 
Andhra Pradesh and Tamil Nadu dated 
2-6-1975?” 


2. The petitioner, the State Trans- 
port undertaking of Tamil Nadu, ap- 
plied for and obtained a transport per- 
mit under Sec. 68-F (1-A) which occurs 
in Chap. IV-A of the Motor Vehicles 
Act, 1939 to ply.a stage carriage on 
the Inter-State route of Madras to 
Nagari of Mahabalipuram to Tirupati. 
This inter-State route of Mahabalipuram 
to Tirupati is one of the routes cover- 
ed by an inter-State agreement entered 
into between the Andhra Pradesh and 
Tamil Nadu. But although it was noti- 
fied under Sec. 68-D of Motor Vehi- 
cles Act it was not yet approved under 
Section 68 of thè Act. Pending 
approval the petitioner applied for 
and obtained a transport permit from 
the Tamil Nadu State Transport au- 
thorities under Sec. 68-F (1-A) of the 
Motor Vehicles Act. While the vehicle 
was plying in Andhra Pradesh the 
Additional Regional ‘Transport Officer, 
Chittoor, found that the permit issued 
by the Tamil Nadu authorities was rot 
countersigned by the Andhra Pradesh 
Transport Authorities and therefore, 
issued a show cause notice dated 27-9- 
1977 calling upon the petitioner to pay 


writ petitions, 


-tax and penalty on the basis that the 


petitioner does not come under the 
aforesaid inter-State Agreement. The 
petitioner in response to that show 
cause notice, appears to have pleaded 
that by reason of the aforesaid inter- 
State Agreement, there is no liability 
attaching to the petitioner to pay motor 


-vehicles tax of this Inter-State route. 


But this plea 
negatived by the 
Transport Officer, 


of the petitioner was 
Additional _ Regional 
‘Chittoor, and, that 


-let to the filing of these -writ petitions. 
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3. It is argued by Sri Mangacnary, 
the learned counsel for the petitioner, 
that the stage carriage permit which 
had been granted to his client by- the 
Tamil Nadu authorities under Section 
68-F (1-A) is fully covered by 
agreement entered into between . the 
States of Tamil Nadu and Andhra on 
2-6-1975- exempting the Stage carriage 
vehicles from tax liability. Mr. Manga- 
chary mainly relied upon Part-I Cl. (d) 
and Part VI (a) of the aforesaid agree- 
ment which: read as follows:— 


“Part I (d) “Where permits are issu- 

ed by the authorities of the States in 
respect of stage carriages and taxi cars 
on Inter-State routes as a result of 
agreements reached -between the two 
States. The need for countersignature 
in the reciprocating States in respect of 
such permit will be disposed with. 
Each State will frame suitable rules 
in exercise of the powers by sub-sec. 
(2) (hh) of Section 68 of Motor Vehi- 
cles Act 1939 (Central Act V of 1939) 
for this purpose. This will apply to 
the permits issued. under Chaps, 
and VI-A of the said Act. Part VI (a) 
Transport vehicles covered by this 
agreement shall be exempt from pay- 
ment of any tax to the reciprocating 
State.” 
On the basis of the above, Mr. Manga~ 
chary’s contention is. that no tax is 
leviable on the vehicle plying on ..the 
route of -Mahabalipuram to Tirupati 
under a valid permit obtained from the 
Tamil Nadu Transport Authorities under 
Section 68-F (1-A). On the other hand, 
the . learned Government Pleader for 
the Transport said that what the Tamil 
Nadu Transport Authority had granted 
the petitioner is only a temporary per- 
mit and it is not covered by the afore- 
said agreement granting tax exempted. 
The Government Pleader in support of 
this ‘contention not only- referred. to 
part V of the aforesaid agreement but 
‘ had also referred to G. O. Ms, No. 
2040 (Home) ‘dated 11-10-1965 . issued 
by the Government of Andhra Pra- 
desh. 


4. It appears to me that the con- 
tention of the petitioner is fully sup- 
ported by the language of the aforesaid 
Inter-State Agreement. Part I-A (d) 
speaks about the permits issued under 
Chaps, IV and IV-A of the Motor Vehi- 
cles Act, 1939 and says that permits 
issued on Inter-State routes as a re- 
sult of agreement reached between the 
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two ‘States need no  counter-signature, 
Now -as Part I (d) specifically speaks 
about Chaps.IV and IV-Aof the Motor 
Vehicles Act, the  petitioner’s vehicle 
plying on - the Inter-State route of 
Mahabalipuram to Tirupati and which 
is covered by. Part I (a) is covered by 
this agreement; and sucha vehicle 
covered by the agreement is clearly 
exempted from payment of any tax to 
the reciprocating State by reason of 
Part VI of the aforesaid agreement, 
But the Government Pleader’s argu- 
ment based. as it is on the G. O., of 


- the year 1965, cannot be of any. use in 


interpreting the present agreement, - 
The’ Government pleader’s further sub-. 
mission relying upon Part V of the 
agreement does not deal with stage 
carriage. On the other hand it express- 
ly deals only with contract carriages 
and also. goods vehicles, Inasmuch as 
we are now concerned with State carri~ 
ages, Part- V of the agreements has no 
relevance. 


5: Finally, the Government pleader 
stated that Tamil Nadu Government is 
not granting exemption to Andhra 
State vehicles in the Inter-State routes 
in pursuance of the aforesaid agree- 
ment, So, Mr. Mangachary, had stated 
on hehalf of the petitioner that that 
statement ` is not factually correct as 
Tamil Nadu Government in granting 
full exemption -to the vehicle of 
Andhra Pradesh. In any case, it can- 
not be otherwise. The terms of the 
Inter-State agreement being what they 
are, they clearly bind the Tamil Nadu 
Government also. In , these” circum- 
stances, I hold that the petitioner’s 
vehicle plying on the route of Maha- 
balipuram to Tirupati does not re- 
quire any counter-signature from the 
reciprocating State of Andhra and it is 
also exempt from payment of taxation, 
under Motor ‘Vehicles Taxation Act. 
Accordingly this writ petition is àl- 
lowed, But in the circumstances there 
shall. be no order as to . costs, Advo- 
eate’s fee Rs. 150/-._ 


6. W. P. Nos, 5096 and 5097/77. 

In the light of what has been said 
in the Writ Petition Nò. 4095/77, these 
writ petitions are also . allowed. There 
shall be a declaration that the . vehicles 
concerned in these writ petitions do 
not require any counter-signature of 
the Transport authorities in the State 
of Andhra Pradesh and they are also 
not liable to pay taxes to the Andhra 
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Pradesh Government. They are accord- 
ingly allowed, No césts. Advocate’s fe 
Rs. 150/-, : 

Petitions’ allowed. 
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CHENNAKESAV REDDY, J. ` 
Andhra Pradesh Wakf Board, Hydera- 
bad, Appellant v. Moparti Somaiah and 
others, Respondents. 
Appeal No. 336 of 1977, D/- 4-2-19€0. 


Wakf Act (1954), Section 8 (1) — ‘Wakf 
— What amounts to — Property dedicat- 
ed to a Muslim shrine by non-Muslim — 
Cannot be wakf — Dedication alleged to 
be of long standing — Neither a wakf 
nama nor the name of the wakif forthcom- 
ing from evidence — No inference of 
wakf by long user can be drawn. 


It is clear from the definition of ‘wakf 
in Section 3 (i), Wakf Act, that any person 
making dedication of any movable or in- 
roperty must be a person pm 
fessing Islam and that the dedication must 
be for any purpose recognised by the 
Muslim law as pious, religious or char- 
itable. Section 3 (1) itself indicates ` that 
properties donated or given by the noa- 
Muslims for the maintenance of certain 
wakfs are brought within the purview >t 
the Act, but the section does not. enabde 
non-Muslims to create a wakf.. .- 


Under the Mohammedan Law, a non- 
Muslim may also create a wakf for amy 
purpose which is religious under the 
Mohammedan Law, provided it is also law- 
ful according to his own. religious creed. 
But, the definition of ‘wakf in the Wacf 
Act, 1954 limits the applicability to wakés 
dedicated by persons professing Islam. 

In this case there is no evidence ‘that 
the original grant was made by a Muslim. 
On the other hand, it is not possible -o 
exclude the possibility of the grant being 
made by a Hindu. From the remarks bf 
the’ Commissioner of Wakfs under. Col. 28 
of Ex. A-6 it is clear that the lands were 
granted by non-Muslims ‘and the circum- 
stances under which they were granted 


are not known as the original sanad is not 
available for verification. It was furth>r 


observed therein that there was a Civil 
suit pending between the ryots who weze 
enjoying the land by adverse possession 
and the original Mutawalli. Even the Con- 
missioner could not have any information 
with rogard to the circumstances undər 
which this property was dedicated to the 
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Darga. The possibility of the construction 
of the Darga and the endowment of the 
property: to it taking place at one ‘time 
cannot be ruled. out. At any rate, in the 
absence of any evidence that the ` wakf 
was created in the first instance by a Mus 
lim the suit property cannot fall within 
the definition of ‘wakf as defined under 
the Act. AIR 1930 PC 108; AIR 1948 PC 
42; AIR 1953 SC 491; AIR-1974 Mad 225 
Considered. (Paras 8, 4, 5) 
Cases Referred: Chronological Paras 
AIR 1974 Mad 225 ; ? 
AIR 1965 SC 516 ` 
AIR 1953 SC 491: 1954 All LJ 186 4 
AIR 1948 PC 42 ~ 
AIR 1930 PC 108: 1980 All LJ 377 4 
A. Hanumantha Rao, for Appellant; M. 
Chandrasekhara Rao, for Respondents. 
JUDGMENT :— The Andhra Pradesh 
Wakf Board, the plaintiff in the suit, is 
the appellant. The defendants thirty in 
number are in possession and enjoyment 
of small parcels of land of a total extent 
of Ac. 25-55 cents in S. Nos. 462 and 463 . 
of Tadikonda village, more fully describ- 
ed ‘in the plaint schedule. The plaintiff- 
Board filed the suit for possession of the 
plaint schedule properties with profits by 
way of damages alleging that the plaint 
schedule properties are the Wakf proper- 
ties. It is the plaintiffs case that -the suit 
schedule properties were granted to the 
Darga of Hazarat Niamatulla at Tadikonda 
village for its maintenance and upkeep and 
to perform services of Darga along with 
some other properties, that the 18th de- 
fendant is the heir of the original grantee, 
that the predecessors-in-interest of the 
18th defendant leased out items 1 and 2 
of the’ plaint schedule properties to the 
predecessors-in-interest of defendants 1 to 
12 in S. Nos. 462 and 468 of Tadikonda 
village, that the said predecessors-in in- 
terest of defendants 1 to 12 and defen- 
dants 1 to 12 continued as lessees till 
1986 and that they were now claiming 
adverse possession by virtue of their long 
possession. It is further the case of the 
plaintiff that the plaint schedule properties 
were surveyed by the Assistant Commis- 
sioner of Wakfs, who held that the said 
ope are wakf properties attached to 
e Darga of Hazarat Niamatulla and that 
the said report has become final. It is also 
averred that.the 18th defendant is not the 
mutawalli of the said Darga of Hazarat 
Niamatulla and, therefore, he has no right 
to represent the same and that the suit 
O. S. No. 74 of 1954 on the file of the 
Subordinate Judge, Guntur, and the sub- 
sequent proceedings were collusive in 
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nature: between the 13th defendant and’ 


the predecessor-in-interest of the defen- 


dants 1 to 12 and that the said decree was 
not binding either on the Darga or on 
the laiti- Board. It is, therefore, aver- 
red that the decision in O. S. No. 74 of 
1954 on the file of the -Subordinate Judge, 
Guntur, and the appeal thereon in A. S. 
No. 635 of 1959 on the file of the High 
Court are not a bar to file the suit. There- 
fore, the plaintiff filed the suit for de- 
livery of possession of the suit schedule 
roperties, since the defendants failed to 
and over possession. 


2. The main defence in the suit was 
that the suit schedule properties are not 
wakf properties and that neither the plain- 
tiff nor the Darga of Hazarat Niamatulla 
at Tadikonda Village had either title or 
possession and enjoyment of the said pro- 
perties at any time and much less within 
the statutory period and, therefore, the 
suit was barred by limitation. It was also 
pleaded that the suit was barred by res 
judicata by virtue of the decision in 
O. S. No. 74 of 1954 on the file of the 
court of the Principal Subordinate Judge, 
Guntur. l 

8. The learned Principal Subordinate 
Judge, Guntur on a consideration of the 
entire evidence adduced by the parties, 
held that the plaintiff-Board failed to es- 
tablish that the suit properties are Wakf 
properties within the meaning of S. 8 (1) 
of the Wakf Act, 1954 (hereinafter refer- 
red to as the ‘Act’). He also held that 
either the Darga or the _ plaintiff-Board 
was never in possession of the suit pro- 
pors within twelve years prior to the 

iling of the suit and that the defendants 

perfected their title to the suit properties 
by adverse possession. The Court below 
further held that the decision in O. S. No. 
74 of 1954 operated as res judicata. Con- 
sequently the suit was dismissed. 


4. In this appeal, the first and fore-, 


most question that was raised and debated 
in detail before me was whether the suit 
properties are Wakf properties within the 
meaning of S. 8 S of the Act. S. 3 (1) de- 
fines “Wakf as follows: | 

“Wakf’ means the permanent dedica- 
tion by a person professing Islam of any 
movable or immovable property for any 
purpose recognised by the Muslim law as 
pious, . religious or charitable and inclu- 
es 
: i a Wakf by user; 

ii) granted (including mashru-ul-khid- 
mat) for any purpose recognised by the 
Muslim law as: pious, religious or char 
‘itable; and ; 


A. P. Wakf Board, Hyderabad v. M. Somaiah. 


ef ‘wakf that any 


- the section 
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(iii) a wakf-alal-aulad to the extent to- 
which the property is dedicated for any 
purpose recognis by Muslim law as- 
pious, religious or charitable; and “Wakf” 
means any person making such dedica- 


. > 


tion.’ 


It is thus clear from the definition 
erson making dedica- . 
tion of any movable or immovable pro- 
perty must be a person professing Islam 
and that the dedication must be for any 
purpose recognised by the Muslim law as 
pious. religious or charitable. It is, there- 
fore, necessary to examine whether the 
dedication was made by a person profes- 
sing Islam. There is no wakf deed forth- 
coming in this case. The only docu- 
ment that is available is Ex. A-1 the Inam 
Fair Register extract relating to the suit 
properties. The entries in Ex. A-1 show 
that the grant was made by one Venkata 
Narasimharao in Fasli 1180 for the main- _ 
tenance of Durga of Hazarat Niamatulla 
at Tadikonda. Obviously, the grantor is a 
non-Muslim and, therefore, it cannot fall 
within the definition of ‘wakf as defined 
in the Act. But, the learned counsel for 
the Wakf Board relying on S. 66 (c) of 
the Act, which was introduced by the 
amendment Act 24 of 1964, submits that 
the legislature having noticed the lacuna 


` in the definition of ‘wakf brought within 


the purview of this Act all properties in- 
cluding those donated by persons not pro- 
fessing Islam by the said amendment 
Act. Section 66 (c) of the Act reads as 
follows:— 


“Notwithstanding anything contained 
in this Act where any movable or im- 
movable property has been given or 
donated by any person not professing 
Islam for the support of a Wakf being— 

(a) a mosque, idgah, imambara, dargah, 
khankah or a maqbara; 
` (b) a Muslim graveyard; 

(c) a choultry or a musafarkana, then 
such property shall be deemed to be com- 

vised in that wakf and be dealt with in 

e.same manner as the wakf in which it 
is so comprised.” 
This Section was inserted by S. 21 of Act 
84 of 1964 and by the said section, the 
Act is made applicable to properties given 
or donated by persons not professing 
Islam for the support of certain wakfs. As 
itself indicates properties! 
donated or given by the non-Muslims for 
the maintenance of certain wakfs are 
brought within the purview of the Act, 
but the section does not enable non-Mus- 
lims to create a wakf. The learned -coun* 


1980 


sel for the appellant, however, submits 
that the words in column-§ of Ex. A-1 
. indicate that the properties were donate1 
for the maintenance of the. Darga <t 
Tadikonda. village and, therefore, they 
fall within the definition of “Wakf by 
virtue of Section 66 (c) of the Act. It is 
true that the entries in Ex. A-1 show thet 
the suit properties were granted by a 
non-Muslim for the maintenance of 
Darga of Hazarat Niamatulla. But who 
was the Wakif or the person that made 
the dedicationP There is no Wakfnamah, 
in order to ascertain the name of the 
wakif, which is regarded as sacrosanct. In 
the absence of the Wakf deed, it is nct 
possible to assert that the wakf is a Mus 
lim. But it is the contention of the learr- 
ed counsel for the appellant that a pre- 
sumption of lawful origin has to be drawn 
in the absence of any evidence as to the 
person that created the wakf and so it 
Should be presumed that ithe dedication 
was originally made by a person profes- 
sing Islam. In support of his submission, 
the learned counsel placed reliance on a 
decision in Md. Mazaffaralmusavi v. Bibi 
Jabeda Khatun, AIR 1980 PC 103, where- 
in the Privy Council observed: 


“The presumption of an origin in sorre 
lawful title, which the Courts have so 
often readily made in order to suppo-t 
possessory rights, long and quietly enjov- 
ed, where ‘no actual proof of title is forth- 
coming, is one which is not a mere branch 
of the law of evidence. It is resorted -0 
because of the failure of actual evidence 
seat The presumption is not an ‘open 
sesame’, with which to unlock in favour 
of a particular kind of claimant a closed 
door, to which neither the law nor the 
proved facts would in themselves have 
afforded any key. It is the completion >f 
a right, to which circumstances clearly 
point, where time has obliterated any xe 
cord of the original commencement.’ 


There, the Privy Council was concerned 
with the presumption of real existence 3f 
necessity to alienate the temple property 
in the absence of proof of such necessity 
after a lapse of nearly 100 years. Tae 
learned counsel also referred me to the 
decision of the Privy Council in Mazhar 
Hussain v. Adiya Saran, AIR 1948 PC 42 
and the decision of the Supreme Court.in 
AIR 1965 SC 516. But I do not see how 
they are relevant for the decision of this 
case. The Supreme Court approved the 
decision of the Privy Council in Mohan- 
mad Muzaffar Al Musavi v. Bibi Jabela 
Khatun (Supra)., What the Privy Coun:il 
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case was 
as follows :—~ l - 


There is no evidence that Haidar 
Bakhsh ever executed a wakfnamah and 
no direct evidence. of any oral dedication 
by him. But if the proper inference from 
the history of the matter, the dealings 
with the properties, the litigation that 
has affected it and the admissions and 
assertions made by the respondent’s pre- 
decessors-in-title is that Haidar Bakhsh 
purchased the villages in the names of 
Maiku Lal and Bahadur Lal on the ex 
press footing that they were to be an 
endowment of an existing wakf consisting 
of the. mosque, grave and imambara, 
their Lordships do not doubt that all the 
requirements of Shia Law necessary to 
the valid creation of a wakf attaching to 
the villages were satisfied.” 

But, in this case as already observed, 
there is no wakfnamah or deed of wakf 
and it is not known who the wakif is. On 
the other hand, Ex. A-1 shows that a non- 
Muslim donated the properties for the 
maintenance of the Darga. Under the 
Mohammedan Law, a non-Muslim ma 
also create a wakf for any purpose whic 
is religious under the Mohammedan Law 
provided it is also lawful according to 
his own religious creed. (Vide: Mulla 
Principles of | Mohammedan Law 
ce eae Edition at page 198). But, the 
definition of ‘wakf in the Wakf Act, 1954 
limits the applicability to wakfs dedicated 
by persons professing Islam. The Sup- 

reme Court in Saraswathi Ammal v. 

ajagopal Ammal, AIR 1953 SC 491 no 
doubt observed that perpetual dedication 
of property for worship at a tomb is not 
valid amongst Hindus. But the Supreme 
Court also observed that “there have 
been no doubt instances of Hindu Saints 
having been deified and worshipped but 
very few, if at all, have been entombed 
and we are not aware of any practice of 
dedication of property for such tombs 
amongst Hindus. Such cases, if they 
arise, may conceivably stand on a differ- 
ent footing from the case of an ordinary 
private individual who is entombed and 
worshipped thereat.” In this case, it is 
contended by the learned counsel for the 
respondents that dedication was for the 
worship at the tomb of a Saint, Hazarat 
Niamatulla, and therefore, the dedication 
was not for a purpose not permitted by 
Hindu Law. This submission of the learn. 
ed counsel is supported by the report of 
the Commissioner of Wakfs. Ex. A-6 is 
the report of the Commissioner of Wakfs 
wherein it was mentioned’ under Col. 7 . 
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that the dedication of property made 
by Venkatakrishnamma was for religious 
purpose. In such circumstances, it is not 
pee to draw any presumption tha} 
e wakf itself was created. by a person pro- 
fessing Islam and, therefore, the burden 
is on the plaintiff-Board to establish. that 
the Wakif is a person professing - Islam 
and the suit property is wakf property. 
5. The Madras High Court in . M. S 
Wakf Board Madras v. Khazi Mohideen, 
AIR 1974 Mad 225 observed: -_. 
“Another k pakar of fact raised is as 
to whether the grant has been made by 
a. Muslim or a non-Muslim. Really there 
is no evidence on record either way. The 
laintif as P. W. 1 stated in the witness 
ox that the grant had- been made by a 
Hindu ruler. But that statement cannot 
be accepted as evidence and that is a 
‘statement of only. his case and nothing 
more. The plaintiff himself had to con- 
cede in - cross-examination . that he did 
not know who was the grantor, whether 
the grantor was a Muslim or a. non- 
Muslim. No documentary evidence had 
been placed either by the plaintiff or by 
the defendant in order to find out who 
the grantor was. Due to complete lack 
of evidence regarding this aspect, the 
burden of proof ‘becomes important. 
Alagiriswami, J., has held that the defen- 
dant, namely the Board: has to prove that 
the grant was made by a Muslim, if it 
wants to support its case that the pro- 
perty is w 
een granted by a Muslim....Therefore, 
it is the defendant-Board which wants to 
establish that the property is wakf should 
shoulder the burden of proof initially. As 
there is no evidence on either side, the 
conclusion of the learned Judge that i 
has not been proved that the grant had 
been made by a Muslim has to be ac 
cepted as correct.” 
In this case also, as already said, there 
is no evidence that the original grant: was 
made by a Muslim. On the other hand, 
it is not possible to exclude the possibility 


of the grant being made by a Hindu. 
From the remarks of the Commissioner 


of Wakfs Col. 28 of Ex. A-6 it is clear 
that the lands were granted by non- 
Muslims and the circumstances under 
which they were granted are not known 
as the original sanad is not available for 
verification. It was further observed 
therein that there. was a Civil suit pend- 
ing between the ryots who were enjoying 
the land by adverse possession and’ the 
- original Mutawalli. Even the Commis- 
sioner could not have any information 
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with regard to the circumstances under 
which this property was. dedicated to the 
Darga.. The possibility of the construction 
of the Darga and the endowment of the 
property to it taking place at one time 
cannot be ruled out, At any rate, in the 
absence of any evidence that the wakf 
was created in the first-instance’ by a 
Muslim, the. suit property cannot fall 
within the: definition of ‘wakf as defined 
under the Act. Therefore, the suit by the 
plaintiff-Board is. not maintainable. It is 
not necessary in view of this finding to go 
into the other questions, namely, whe- 
ther the defendants have perfected their 
title by adverse possession or whether 
the decision in the suit O. S. No.:74 of 
1954 on the file of the Court of the 
Principal Subordinate Judge, Guntur, 
operates as res judicata. It may, however, 
be relevant to notice that even in the plaint, 
in para. $ (a), it is admitted that the de- 
fendants 1 to 12 continued as lessees till 
1986 and they were claiming title by ad- 
verse possession. Even in Ex. A-6 the 
Commissioner of Wakfs observed that 
there was a civil suit pending. between 
the ryots who were enjoying the land by 
adverse possession and the ‘origin 

Mutawalli. In O. S. No. 74 of 1954 the 
learned Principal Subordinate. Judge, 
Guntur, held that the suit was barred by 


‘limitation and the said decision was 


affirmed by this court in A. S. No. 685 of 
1959.- Therefore, the.decision undoubtedly 

operates as: res judicata, 
6. In the result, the appeal fails and 
is accordingly dismissed with costs. 
Appeal dismissed. . 
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C. KONDAIAH, C. J. AND © 
SEETHARAM REDDY, J. 

The State of Andhra Pradesh, .Peti- 
tioner v. Kovvuri Papareddy, Respondent. 

Civil Revn. Petns. Nos. 1984 and 6060 
of 1979, D/- 23-1-1980.* 

(A) A.. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1978), S. 3 (d) 
— Double crop wet land — Draft Rules 
for Irrigation of Lands in the Godavari 
Western, Eastern and Central Deltas 
(dt. 16th July, 1962), R. 6 (2) — 
Irrigation of land included in parts 1 (b) 
and If of Schedule A, in Schedule B or 
Schedule C.— Taking water from autho» 


*Decided by Division Bench on order of 
reference made by Seetharam Reddy, J. 
on 26-12-1979. 
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rised source. — Power of District Collec- 
tor — District Collector is empowered 
to prohibit the use of water from autr 
orised source to lands covered by Sche~ 
dule B and Part If of Schedule C. 
(Para 5) 
(B) A. P. Land Reforms (Ceiling en 
Agricultural Holdings) Act, (1 of 1973), 
S. 8 (d) — Double crop wet land — 
Draft Rules for Irrigation of lands in the 


Godavari, Eastern, Western and Cen- 
tral Deltas (dt. 16th July, 1963), 


Rule 6 (4) — Non-supply of water 
authorised source — Presumption — Be- 
buttable — Burden of proof — Govern: 
ment can displace that presumption — 
This onus is more so because the Govern- 
ment and the Government alone is cre- 
dited with the maintenance of relevant 
record. (Para 7) 
(C) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act (1 of 1973), 
S. 8 (d) — Double crop wet land — It 
no duffassal crop was raised in any four 
fasli years within the six fasli years 1378 
to 1888 faslis, in item 1 to 14, on account 
of want of supply of water in the -Gcv- 
ernment source of irrigation they cannot 
be treated as double crop wet lands. 
(Para 8) 
(D) A. P. Land Reforms (Ceiling on 
Agricultural Holdings) Act, (1 of 1973), 
S. 3 (d) — Double crop wet land — Laad 
included in Schedule B or Part If of Scke- 
dule C appended to draft rules — Not 
irrigated by water from authorised sounce 
— Presumption — Held classified in 
single crop wet land. AIR 1977 NOC 59 
(AP), Overruled. 
In respect of the lands which are re- 
istered as wet and included in Sche- 
dale B or Part If of Schedule C apperd- 
ed to the’ draft rules under S. 8 (d) i) 
and on which two irrigated crops per 
fasli year have not been raised with the 
use of water from the authorised sousce 
in any four fasli years within a conticu- 
ous period of six fasli. years immediately 
before the specified date, want of supply 
of water from the authorised source will 
be presumed and they will be classified 
as ee crop wet land” only, The orus 
is on the Government to displace the 
haar diag to establish the supply of 
water from the authorised source. (1977) 
2 APLJ 194: AIR 1977 NOC 359, Over- 
ruled; (1977) 2 APL] 49: AIR 1978 NOG 
87, Ref. ATR 1977 Andh Pra 355, Rel. en. 
(Para 9) 
Referred: Chronological Paras 
AIR 1978 NOC 87: (1977) 2 APLJ 49 8 
AIR 1977 An Pra 355 : (1977) 2 APLJ 54 8 © 


Cases 
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AIR 1977 NOC 859: (1977) 2 APLJ an 


Govt. Pleader for Transport on behalf 


of Petitioner; S. Venkatareddy, for 
Respondent. 
SEETHARAM REDDY, J.:— These 


two revisions arise out of a reference 
wherein a common point is involved, and 
that is: Whether the lands, which have 
been registered as wet and included in 
the B-Schedule of the localisation G. O., 
have to be classified as double crop wet 
lands or single crop wet lands, when the 
second crop has been raised from the pri- 
vate source of water and not from the 
authorised source of water, within the 
meaning of Section 8 (d) of the A. P. 
Land Reforms (Ceiling on Agricultural 
Holdings) Act, 1978 hereinafter referred 
to as ‘the Act’; and whether the onus is 
on the landholder or the Govern- 
ment to establish that private 
source of water was resorted to because 
of non-availability or non-supply of 
water from the authorised source. 

2. The chief contention of the learn- 


.ed Government Pleader is that once 


lands are included in the B-Schedule of 
the localisation G. O. and registered as 
‘Wet’, they have to be treated as ‘double 
acp wet lands’ unless it is established by 
evidence to be let in by the - landholder 
that second crop was not raised or even 
if it is raised from the private source of 
water, it was because of. non-availability 
or non-supply of water from the authoris- 
ed source. It is also contended that the 
moment it is shown that the lands are in- 
cluded in the B-Schedule and registered 
as wet, they are entitled, as a matter of 
right, to water for raising second. crop 
unlike the lands which are though in- 
cluded in the B-Schedule but registered 
as ‘dry’. If that is so, such lands will have 
to be classified as ‘double crop wet lands’; 
and, if private source of water has been 
used, then the burden is on the land- 
holder to prove that water was not avail- 
able in the authorised source. For this, 
reliance is placed on the decision in The 
State of A. P. v. K. V. V. S, L, Sakuntala, 
(1977) 2 APLJ 194 : (AIR 1977 NOC 359), 
wherein our learned brother Rama- 
chandra Rao, J. observed : 

“Where the land falls within the de- 
scription of ‘double crop wet land’ as de- 
fined in Section 3 (d) clauses (i) to (iii) 
the onus lies on the person claiming the 
benefit of the proviso to establish that 
all the ingredients of the- proviso are ful- 
filled in order to take it out of the cate- 
gory of land which would otherwise fall 
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within the main definition of double crop 
wet land.” 


8. The case chiefly tums upon the 
construction of relevant provision per- 
taining to double crop wet land enacted 
in Section 3 (d) which may be noticed by 
extraction; 

(d) ‘double crop wet land’ means any 
wet land registered as double crop or 
compounded double crop wet land in the 
land revenue accounts of the Govern- 
ment and includes any wet land not so 
registered — (1) for which in accordance 
with any scheme of localisation being 
adopted under any Government source 
of irrigation water is available in both 
the first and second crop seasons durin 
a fasli year including the lands covere 
by Schedule B and Part II of Schedule C 
appended to the draft rules for the irri- 
gation of lands in the Godavari Western, 
Eastem and Central Deltas published in 
the Rules supplement to part II Extra- 
ordinary of the Andhra Pradesh Gazette, 
dated the 16th July, 1962; 


XX XX 
Provided that — 


(a) any land entitled to the supply of 
water from a Government source of irri- 
gation and on: which two irrigated crops 
per fasli year have or a duffassal crop 

as, not been raised with the use of 
water from such source, in any four fasli 
ears within a continuous period of six 
asli years immediately before the speci- 
fied date, for want ni supply of water 
from such source.” ; 

4. “Double crop wet land” includes 
not only any wet land registered as such 
but also includes a land not registered 
as wet. However, under Section 3 (d) (i) 
all those lands, whether they are register- 
ed as dry or wet, for which according to 
the scheme of localisation adopted under 
any Government source of irrigation, 
water is available in both the first and 
second crop seasons during a particular 
fasli year, if two crops per fasli year have 
been raised with the use of water from a 
Government source in any four fasli 
years within a continuous period of six 
fasli years immediately before the spe- 
cified date, viz. 1-1-1975, then such lands 
will have to be classified as ‘double crop 
wet lands? This category of lands in- 
cludes such of the lands which are in- 
cluded either in Schedule B or in part II 
of Schedule C appended .to the draft 
rules for the irrigation of lands in the 
- Godavari Westem, Eastern and. Central 
deltas. published in the Rules Supple- 
ment to part II Extraordinary of the 


xx 


- State v- K. Papareddy 


A.I. R. 
Andhra Pradesh Gazette, dated the 16th 


' July, 1962. 


5. Now, Rule 6 of the draft rules is 


extracted hereunder, 


“6. Notwithstanding anything in the 
aes rules :— 


1) xxx XXX XXX XXX 
2) The District Collector may at any 
time, by notification in the District 


Gazette, direct that any land included in 
parts 1 (b) and II of Schedule A, in Sche- 

ule B, or in Schedule C shall not take 
water for irrigation during. any year or 
during any period of years not exceedin 
five either in the first crop or the secon 
crop season or in both the - seasons, or 
in any specified part or parts of these 
seasons, either absolutely or in such cir- 
cumstances as may be specified in the 
notification; 
(2 XXX XXX XXX XXX 
(4) The Government reserve the right, 
with or without reasons given — 

(q) to discontinue, either temporarily 
or permanently, the supply of water, 


(i) in the first crop season, to any land 
other than registered wet land and, 

(ii) in the second crop season, to any 
land other than wet lands registered as 
mele only in the second crop season 
and not in the first crop season, and. .” 
Though it is true that the lands, which 
are registered as wet and included in 
Schedule B or part II of Schedule C re- 
ferred to in the Rule, are entitled to 
water from the Government source of 
irrigation for two crops, it is quite ap- 
parent from Rule 6 (2) that the District 
Collector is empowered to prohibit the 
use of water to such lands at any time 
by notification. 

6. Again, two things, stand out dis- 
tinct with reference.to Proviso (1) to Sec- 
tion 8 (d) which is germane in so far as 
the facts of this case are concerned. First, 
two irrigation crops . ought not to have 
been raised with the use of water from 
the authorised source in any crucial four 
fasli years; and secondly this must have 
been because of want of supply of water 
from the authorised source,. in which 
case the lands will not be deemed to be 
double crop wet lands. 

7. We may analyse each of the two 
facts falling under the proviso. If, during 
the crucial fasli period, no second crop 
has been raised or even if raised, either 
partially or fully, with the water from 
the private source, because of non-supply 
of water from the ‘authorised ‘source, 
then the lands will not be deemed to be 
double crop wet lands. Since — and it is. 
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common knowledge — landholder will 
not deprive himself of the benefit of 
supply of water for the purpose of irriga- 
tion, and if the second crop has not bezn 
raised at all, or even if it is raised with 
the supply of water from the private 
source, then the non-supply of water 
from the authorised source, in our view, 
should be presumed. This is particularly 
so, because, as is manifest from the afore- 
said Rule 6 (4); the District Collector Fas 
been empowered to direct, at any time 
by notification, that any land shall not 
take water for irrigation during any year. 
However, the aforesaid presumption 
would be a rebuttable one. The Govern- 
ment can displace that presumption. This 
onus is more so because the Government 
and the Government alone is credited 
lwith the maintenance of relevant recozd. 

8. A Division Bench of this Coart 
also in K. Lakshmi Narasaraju v. State 
of A. P. (1977) 2 APLJ 54: (AIR 1977 An 
Pra 355) held: 


“In C. R. P. No. 1890 of 1976 in which 
we have delivered judgment (1977) 3 
APLJ 49: (AIR 1978 NOC 87) yesterday, 
we negatived -the contention that once a 
land is included in the B-Schedule it has 
to be treated as double crop wet land 
and cultivation test provided in the pzo- 
viso (a) of the definition has no applica- 
tion to the lands included in the Sche- 
dule B and though duffassal crop could 
not be raised in any four fasli years wizh- 
in the six fasli years in question for want 
of supply of water from the source of 
Government irrigation it is still to be 
treated as double crop wet lands.’ There- 
fore, as a matter of fact if no duffassal 
crop was raised in any four fasli years 
within the six fasli years of 1878 to 1883 
faslis, in Item 1 to 14, on account of the 
want of supply of water in the Govem: 
ment source of irrigation they cannot be 
treated as double crop wet lands. Un- 
fortunately, the Tribunals did not pro: 
perly consider the evidence on this as- 
pect. The Government must be in a posi- 
tion to show by means of record that 
during the six fasli years in queston 
either water was available to lands of -he 
petitioner from the Government source 
of irrigation for the purpose of raising 
duffasal crops.” ; 

9. From the foregoing, it is manifest, 
and we unhesitatingly hold, that in re- 
spect of the lands, which are registered 
as wet and included in Schedule B or 
Part II of Schedule-C appended to the 
draft rules referred to in Section 3 (d) (i), 
and on which two irrigated crops per 
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fasli year have not been raised with the 
use of water from the authorised source 
in any four fasli years within a continu- 
ous period of six fasli years immediately 
before the specified date, want of supply 
of water from the authorised source will 
be presumed and they will -be classified 
as ‘single crop wet lands’ only. The onus 
is, however, on the Government to dis- 
place the presumption to establish the 
supply of water from the authorised 
source. The contention of the learned 
counsel for the respondent must, there-' 
fore, be upheld. 


10. The view expressed by Rama- 
chandra Rao, J. in the State of A. P. 
v. K. V. V. S. L. Sakuntala (1977-2 APLI 
194: AIR 1977 NOC 359) (supra) referred 
to earlier is, therefore, overruled. 

ll. In the result C. R. Ps. are dis- 
missed. No costs. Advocate’s fee Rs. 200/- 
in each. 

Petitions dismissed. 


AIR 1980 ANDHRA PRADESH 205 


MADHAVA REDDY AND 
JEEVAN REDDY, JJ. 


Ashurkhana Nalsahabgadda at - Sanga- 
reddy and- others, Petitioners v. District 
rae Medak and another, Respon- 

ents ' 


Writ Petition No. 4715 of 1978, D/- 
27-3-1979. 


(A) Constitution of India, Arts. 25, 26 
and 31 (2) — Acquisition by the State of 
service Inam land or . wakf property — 
Whether violates Arts. 25 and 26 — 
(Land Acquisition Act (1894), S. 4). 

Article 25 of the Constitution merely 
guarantees freedom of conscience and 
the right to freely profess, practise and 
propagate religion. It does not specifical- 
ly deal with the rights of a religious de- 
nomination to own or acquire any pro- 
perty. Art. 26 (c) however, vests every 
religious denomination or any section 
thereof with a right to own and acquire 
properties. It makes the administration 
of such property subject to the law. Of 
course, any such law cannot affect the 
right to own or acquire property as such. 
That Article, however, does not in any 
manner, deal with the right of the State 
to acquire the property Delongs. to reli- 
gious denominations, for a public pur- 
pose. Acquisition by the State of service 
Inam land or wakf property endowed for 
the purpose: of Ashurkhana does not vio- 


CX/DX/B126/80/VSS 
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late Arts. 26 and 26, AIR 1971 SC 161 and 
AIR 1974 SC 2098, Rel. on. ` $ 
: > (Paras 3 and 5) 

(B) Constitution of India, Art. 226 — 
Selection of land for acquisition by State 
-— If and when High Court can interfere 
with it — (Land Acquisition’ Act (1894), 
Ss. 4 and 5-A). ' 
What land should or shouid not be ac- 
uired is primarily a matter lying within 
the jurisdiction of and dependent . upon 
the satisfaction of the authorities con 
cerned. Unless the selection of the parti- 
cular land -is shown to be based on a 
colourable exercise of the power, the 
discretion cannot be interfered with by 
Court in exercise of its power 


High 
under Art, 226. If the petitioners are ag- - 


grieved that the proposed acquisition of 
their land would render them landless 
and as such the acquisition is bad, they 
have to make representation in this be- 
half to the concerned authorities who will 
consider the same. High Court cannot 
issue any . writ, direction or order on 
ground of any hardship ‘caused to the 


etitioners. - (Para 6) 
ases Referred: Chronological Paras 
AIR 1974 SC 2098 - . & 
AIR 1971 SC 161 8, 4 
AIR 1971 SC 564 4 


AIR 1962 SC 858 - 8 
AIR 1981 SC. 1402 ` i 8 
AIR 1959 SC 860 a) 8 
AIR 1954 SC 282 l 3 

M. Narasaiah, for Petitioners; Govt 
Pleader for Land- Acquisition on ‘behalf 


of Respondents, . 
MADHAVA REDDY, J.:— īn this 
writ petition by Ashurkhana Nalsahab- 
gadda at Sangareddy .and four others, 
the acquisition of an extent of Ac. 1-3 
untas of land in Survey No. 186 of 
eee is impugned on the ground 
that the land proposed to be acquired 
being a service Inam land~ granted to 
petitioners 2 to 4 and others for services 
to be rendered to the Ashurkhana, the 
first- petitioner herein, and having been 
also registered as Wakf property, the ac- 
quisition infringes the fundamental rights 
ponon under Arts. 25 and 26 of the 
onstitution of India. The further ground 
_of attack on this acquisition is’ that for 
providing house-sites, which is the avow- 
_ ed public purpose sought to be achieved 
by this acquisition, the petitioners and 
their shareholders -are being deprived of 
their only: source of livelihood and they 
are rendered landless, thus defeating 
public purpose sought to be achieved. 
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2. The petitioners averred in para- 
graph 2 of the affidavit that Ac. 1-3 gun- 
tas in Survey No. 186 is granted as Mafi 
Inam and a Muntakaab No. 18870 of 


. 1299 Hizri (1878 A. D.) was issued to the 


petitioners ancestors on condition of 
rendering service to the Asurkhana Nal- 
sahabgadda Sangareddy. According to 
him, their lands are Mashruthual Qid- 
matt Inam and that’ the petitioner and 
others have been rendering service to the 
said Ashurkhana. There are in all -277 | 
persons who have a share in the said 
Inam land. Their right to the property - 
is recognised by the Atiyat Department 
of the then Nizam Government of 
Hyderabad under Order No. 5248 dated 
80 Amardad 1841 Fasli., The proceedings 
of the office of the’ Inspector, Wak 
Board, Medak District copy of which is 
filed along with the -writ petition, shows 
that this land is also registered as Wakt 
property. The respondents too, in the 


- counter-affidavit, have not ` categorically 


sar aera T e is a Inam 
| granted for the purpose of rendering 
service to the pE met ge Nalsahabgadda, 
Sangareddy. We have therefore, no hesi- 
tation in accepting that the land under 
acquisition is service Inam land. 

8. The contention of the petitioners, 
however, that service Inam land or Wakf 
property endowed for the purpose of 

hurkana cannot: be acquired and such 
acquisition violates the fundamental 
rights guaranteed under Articles 25 and 
26 of the Constitution of India to religious 
denomination, however, cannot be accept- 
ed. So far as Article 25 is concerned, i 
merely guarantees freedom of conscience 
and the right to freely profess, practise 
and propagate religion. It does not speci- 
fically deal with the rights of a religious 
denomination to own or acquire any pro- 
perty. Article 26 (c) however, vests every 
religious denomination or any section 
thereof with a right to own and acquire 
movable and immovable properties and 
to administer such property in accordance 
with law. That is porad by Article 26, 
which reads as follows: E 

“28. Subject to: public order, morality 
and health, every remous denomination 
or any section thereof shall have the right, 

(a) to establish. and maintain institu- 
tions for religious and charitable pur- 
poses; 2 j 

(b) to manage its own affairs in matters 
of religion. te p f 

(c) to own and acquire movable and 
immovable property; and pees a 
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(d) to administer such proprety in . ac 
cordance with law.” >... |: K 
It would be seen that in compulsorily ac- 
quiring the property, the ownership of the 
propetry under acquisition is not souzht 
to be questioned. While vesting a right in 
religious denomination to own and ac 
quire property, Art. 26 makes the ad- 
ministration of such property subject. to 
the law. Of course, any such law canmot 
affect the right- to own or acquire pro- 
perty as such. That Article, howerer, 
does not, in any manner, deal with the 
right of the State to acquire the property 
for a public purpose. Although the leern- 
ed Counsel for the petitioners placed re- 
liance on the decisions of the Supreme 
Court in Commr. Hindu Religious Zn- 
dowments v. L. T. Swamiar AIR 1954 SC 
282, Sarup Singh v. State of Punjab AIR 
1959 SC 860, Durgah Committee v. Fus- 
sain AIR 1961 SC 1402 and Saifuddin 
Saheb y. State of Bombay AIR 1962 SC 
858, none of these decisions are directly 
in point. They deal with the extent of the 
right of the State to interfere with the 
administration and management of the re- 
ligious institutions and properties and not 
with right of the State to acquire the pro- 
perty for a public purpose. In Khajania 
Wakf Estates v. State of Madras AIR 
1971 SC 161, the Supreme Court had oc- 
casion to directly deal with this very 
question that falls for consideration bebore 
us. In that case the contention raised with 
reference to Madras Inam Estates (Aboli- 
tion and Conversion into Ryotwari) act, 
1968, (Madras Act XXVI of 1968), was 
that by abolishing the Inams and convert- 
ing the same into patta, the fundamental 


rights guaranteed to the religious deno- - 


mination under Arts. 26 and 81 of the 
Constitution are affected. The court keld 
that the Legislature, by providing in the 
Acts for acquisition of properties belang- 
ing to a religious denomination, has not 
violated Art. 26 of the Constitution. The 
Supreme Court further okserved that the 
provisions under Art. 26 (c) and (d) do 
not take away the right of the State to ac- 
quis property _belongi to religious 

enominations. These denominations zan 
own, acquire properties and administer 
them in accordance with law. That does 
not mean that the property owned by 
them cannot be acquired by the State. 
Art. 26 does - not interfere with the right 
of the State to acquire property. 

4. The Supreme Court reiterated chis 
proposition in Narendra. Prasadji v. State 
of Gujarat AIR 1974 SC 2098 where their 
Lordships were considering the effect of 
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the Gujarat Devasthan Inams Abolition 
Act, 1969 and ‘specifically whether any 
provision thereof would infringe the fun- 
damental right guaranteed under Art. 26 
(c) of the Constitution of India. In- parti- 
cular, they repelled the contention that 
any observations of the Supreme Court in 
Khajamian Wakf Estates v. State of Mad- 
ras AIR 1971 SC 161 were inconsistent, 
with the ratio of the decision in Rustom 
Cavasjee Cooper v. Union of India. AIR 
1970 SC 564 (popularly known as Bank 
Nationalisation case), and approved what 
was stated in Khajamian Wakf Estates v. 
coer of Madras (Supra) in the following 
Words: , f 


“Tt is difficult to accept the submission 
that the views expressed in Khajamian 
Wakf Estates case AIR 1971 SC 161 are 
contrary to Rustom Cavasjee Cooper's case 
AIR 1970 SC 564...... Besides, we do 
not even think that the submission is well 
founded to merit reconsideration of Kha- 
jamian Wakf Estates case (Supra). 


5. The Supreme Court in very cate- 
gorical terms in paragraph 26 affirmed: 

“That Art. 26 guarantees inter alia the 
right to own an ure movable. and 
immovable property for managing reli- 
gious affairs. This right, however, cannot 
take away the right of the State to com- 
pulsorily acquire property in accordance 
with the povisions of Art. 31 (2)...-When 
however, property is acquired by the 
State in accordance with law and within 
the provisions of Art. 81 (2) and the ac- 
quisition cannot be assailed on any valid 
ground open to the person concerned, be 
it a religious institution, the right to own. 
that property vanishes as that right is 
transterred to the State. Thereafter there 
is no question of any right to own parti- 
cular property subject to public order, 
morality, health and Art. 26 will in the ' 
circumstance be of no relevance. This be- 
ing the legal position, there is no con- 
flict between Art. 26 and Art. 31.” 
In view of these authoritative pronounce- 


‘ ments of the Supren Court, the first of 


which is with reference to Wakf property, 
the contention of the petitioners that the 
present acquisition violates Art. 25 and 
Art. 26 of the Constitution of India, does 
not merit acceptance and it is according- 
ly rejected. 

- 6. Even the other contention does not 
merit acceptance. May be the petitioners 
have no other land ef their own than the 
one being acquired, but that does not es- 
tablish that the present acquisition is not 
for a public purpose. What land should or 
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not be acquired is primarily a matter lying 
within the jurisdiction of and dependent 
upon the satisfaction of the authorities 
concerned. Unless the selection of the par- 
ticular land is shown to be based on a 
colourable exercise of the power, the dis- 
cretion cannot be interfered with by this 
court in exercise of its power under 
Art. 226 of the Constitution of India. We 
are therefore, unable to hold that the 
acquisition is bad for the reason that the 
petitioners would be rendered landless as 
a consequence of the impugned acquisi- 
tion. It is for the petitioners to make re- 
presentation in this behalf and for the 
concerned authorities to consider the 
same. This court, however, cannot issue 
any writ, direction or order on the ground 
of any hardship caused to the petitioners 
and their shareholders. 

7. This writ petition therefore, >- fails 
and is accordingly, dismissed. No costs. 
Advocate’s fee Rs. 150/-. 

Petition dismissed. 
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C. KONDAIAH, C. J. AND P. A. 
CHOUDARY, J. 
Yelamanchili Venkateswara Rao, Appel- 
lant v. Tathineni Venkata Subbayya and 
another, Respondents. $ 


A. A. O. No. 124 of 1979, D/- 23-7-1979. - 


(A) Civil P. C. (1908), O. 39, R. 1 — 
Suit to declare decree in earlier suit as 
vitiated by fraud — Interim injunction 
restraining execution of decree can be 
ordered on prima facie proof of fraud. 

Although any order made by the Court 
on the basis of fraud would be incapable 
of either constituting or extinguishin 
legal rights and a suit to declare suc 
order or decree to be vitiated by fraud 
would lie, the question of an interim in- 
junction under Order 89, R. 1 Civil P.C. 
restraining the defendant from_executin 
his impugned decree pending disposal o 
the present suit would depend on the 
court’s provisional satisfaction about the 
fraud having been played in the previous 
suit. On facts of the instant case it was 
held that there was no such satisfaction. 
AIR 1975 Madh Pra 85 and (1956) 1 All 
ER 341, Rel. on. (Paras 4, 5) 

(B) Civil P. C. (1908), O. 20, R. 6 — De- 
cree against two defendants in prior suit 
— Subsequent suit by one of them to 
, declare the decree as vitiated by fraud — 
Interim order in the second suit directing 


- CX/DX/B217/180/TVN 


"Y. Venkateswara Rao v. T. Venkata Subbayya . . 


‘tion in: the plaint amounts to 


ALR. 


execution against the other defendants in 
the first instance held not possible. 
P (Para. 6) 
Cases Referred: Chronological Paras 
AIR 1975 Madh Pra 85 4 
AIR 1959 An Pra 810 (FB) 4 
AIR 1957 An Pra 458 4 
(1956) 1 All ER $41: (1956) 2 WLR 502, 
Lazarus Estate’s Ltd. v. Beasley 5 
.Parabhahma Sastry, V. for Appellant; 
M. Chandrasekhara Rao, for Respondents. 

CHOUDARY, J.:— O. S. No. 240 of 
1975 was filed for recovery of a sum of 
Rs. 25,664/- against the present appellant 
and another. The suit was filed on the 
basis of a promissory note executed by the 
defendants on 17-7-1979. In that suit 
summons were issued and were served on 
the two defendants. The pret appellant 
who was the first defendant in the suit. 
did not file any written statement. But 
he says that he had authorised the second 
defendant to file a written statement. In 
the written statement filed by the second 
defendant there was no pes raised regard- 
ing the falsity of the claim or any other 
circumstances vitiating the execution of 
the promissory note. The only plea raised 
was that the present appellant is a small 
farmer. The trial court rejected that plea - 
and decreed O. S. No. 240 of 1975. 

2. The present appellant had filed 
O. S. 342 of 1977 in the court of the II 
Addl. Sub. Court, Vijayawada, to set aside 
the decree in O. S. 240 of 1975 on the 
ground that the decree which was earlier 
passed against him in O. S. 240/1975 was 
vitiated by fraud and was obtained by 
collusion between the plaintiff and the 
second defendant therein, Pending hear- 
ing of O. S. 842 of 1977 the appellant had 
filed I. A. 3924/77 praying that an injunc- 
tion may. be granted restraining the plain- 
tiff-decree-holder in O. S. No. 240/75 from 
executing the decree against the present 
appellant. The aforesaid I. A. 3924 of 1977 
was filed under Order 39 Rule 1 Civil 
Procedure Code. : 

8. The II Addl. Subordinat udge 
Vijayawada, dismissed the aforesaid J. A. 
8924 of 1977 on two grounds. In law, the 
learned Subordinate Judge held, that the 
plaintiff in O. S. 240 of 1975 cannot be 
restrained by an order of injunction under 
Order 89 Rule 1 of Civil Procedure Code 


from executing his decree pending the . ° 


disposal of the present suit. On facts the 
learned Subordinate Judge held that ‘the 
conduct of the petitioner in the prosecu- 
tion of the earlier suit even on the pay 

ross indif- 


ference and I am therefore of the opinion 


1AN 


-1980 --. 


that sucha person cannot plead that the = 
‘balancé of convenience lies in ‘his favour.” 


“the learned Subordinate’ . Judge, 
referred this 


Having been” aggrieved of that: order o? 
| Vijaya- 
wada, ‘the appellant has 
Civil: Miscellaneous : Appeal., 


_ 4, Mr. Parabrahma Sastry, learned 
counsel for the appellant submitted thaz 
in law the learned Subordinate Judge is 
wrong ‘in holding that no injunction car: 
be granted’ restraining the plaintiff in 


` O. §.°240/1975 from executing his decree 


Mr. Sastry stated that when a suit haz 
been filed for setting aside an earlier de- 
cree or judgment on the ground: that i- 


was vitiated by fraud, the-theory that- ar: 


interim injunction’ cannot be grantec 
under Order 39: Rule 1 of Civil Procedure 
Code would’ not apply. Mr. Sastry reliec 


_ upon a judgment'of the Madhya Pradest 
` reported in Surendra Singh v. Lal Sheora 


(AIR 1975 Madh - Pra: 85). A- Divisior 
Bench of the Madhya- Pradesh High Cour! 
in that. case. held that it-is open to the, 
Court on being: provisionally satisfied that 
there ‘is fraud -played in obtaining the 
previous decree-to arrest the execution ol 


jan earlier decree pending disposal of the 


subsequent suit. A -Full Bench of ° our 
High Court in Appalanarasimha v. Seetha- 


yamma, (AIR 1959-An Pra 310) - décidec - 


approving a judgment of Division -Benck 
reported’in A. Venkanna v. F. Venkatarao_ 
(ATR 1957 Andh Pra 458) that a temporary 
injunction. cannot be issued to restrain the 
decree-holder from executing the decree 
The ratio of these decisions is that order, 
89 Rule 1 of Civil Procedure Code would 


- hot be available to restrain the execution 


of an earlier decree’ because no one suf- 
fers an injury by execution cf a decree. 


-. 5, But Mr. Sastry, argued before us 


a 
a 


` that the aforesaid Full Bench of our High 


Court did not consider the question whe- 
ther an injunction can be granted against 
the execution of a decree alleged to have 
been obtained by fraud and we should 
therefore follow. the 
Judgment. We ‘see considerable force in 
the submission made by Mz. Sastry. ` It 


is well know that any order made by a. 


court on the: basis of fraud will be in- 
capable of either constituting. or extin- 
guishing, legal rights. As Lcrd ` Denning 


- stated in Lazarus: Estates Ltd. v. Beasley 


(1956) 1 All ER 341 at p. 345. “no judg- 

ment of a court, no order of a - Minister 

can be allowed.to: stand if it has been ob- 

tained by fraud”. But the question is what 

is to happen till -the. decree ‘is set aside? 
- 1980 ‘Andh:: Pra./14° VIIL -G—12 
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`. tion 


- - 6. ` Finally Mr. Sastry, 


Madhya Pradesh. 


.. As P. 209. 


We hold that the court. has jurisdiction 
to -decide the -question provisionally and 
issue an injunction restraining the execu- 
‘in appropriate ‘cases. Otherwise 
Courts fail. to. protect the judgment- 
debtor ‘from suffering substantial injury:| | 
We do not understand the aforesaid Full 
Bench, of our High, Court as having laid 
down’ any rule ‘contrary. In fact such a. 
point as the. present one was never con- 
sidered by the Full Bench. If Mr. Sastry, 
had therefore .succeeded`on the facts of 


. this case on showing to us that there is 


a prima facie proof of fraud plaved by the 


- plaintiff in the suit we would have grant- 


ed him the injunction. But on the facts we 
are not satisfied that there is any proof 
of fraud having been played by the plain- 
tiff in the. previous suit. Mr. Sastry’s client] 
had received summons but had 
never to contest the matter. Even after - 
the ‘decree: was passed he never made a 
complaint of it either by way of appeal or 


-by way of review. The second’ defendant 


whom he had ‘admittedly authorised to 
file written statement never pleaded fraud 
vitiating the execution of the promissory 
note. In these circumstancés the plea of, 
fraud which is: now raised by Mr. Sastry} . 
must be taken. to be an ad-hoc plea rais- 
ed for the purposes of this appeal only. 
We therefore reject this contention. : 


submits that 
the decree-holder may be: directed to pro- 
ceed first against -the second defendant 
joint-debtor. This is something which wej- 
cannot do. It is the right of the creditor 
to choose against which one of the seve- 
ral joint judgment-debtors he should pro- 
ceed: In ‘view of the above, we. dismiss} 
this Civil Miscellaneous’ Appeal but with 
out costs. ae 

` Appeal dismissed. 
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MADHAVA REDDY AND 
JAYACHANDRA REDDY, JJ. 


Marriddi Janikamma and others; Peti- 
tioners v. Hanumantha’ Vajjula Paradesi 
Sarma and others, Respondents. 

Civil Revn. Petn. Nos. 7975 and 7976 of . 
1979 and 4041 and, 4042 of 1977, D/-- 
28-12-1979. 7 . 

(A) Civil P. C. (Amendment) Act (1976), - 
Section 97 (8) — Amended Code has re- | 
trospective` effect and it applies to all — 
pending proceedings except specifically 


CX/EX/B140/80/MBR ` 


chosen}. ` 
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provided otherwise. . (1978) 2 Andh LT 
358, Rel. on. . >> 


in appeal arising out of -proceeding under 
Section 47 — Does not amount to decree 


and hence further appeal under Sec. 100. 
against said order is not maintainable. ` 


A “(Paras 2,.4) 

_ (C) Civil P. C. (1908), O. 21, R. 5 — 

` Transmission of decree directly to execut- 

ing Court — Validity. (1895) ILR 22 Cal 
764, Dissented from. i ; 

The transmission of the decree by the 


Court which passed the: decree directly to. 


the executing Court which is: in.a different 
district without routing the same through 
the District, Judge is only an irregularity. 
and not an illegality. Even otherwise, if 
objection to the decree is not taken in 
the first instance, it must be deemed to 
have been waived and cannot be raised 
at a later stage. (1895) ILR 22 Cal 764, 
Dissented from. (Case law ‘discussed). 

. . (Para 10) 
Cases Referred: Chronological . Paras 
AIR 1979 All 16 e 3 
AIR.1979. Andh Pra 70 : (1978) 2 Andh re 


' 521 
AIR 1979 Cal 12 = eS 


AIR 1979 Delhi 400 3 
AIR 1978 SC 1283 : 1978 Lab IC 1111 18 
. (1978) 2° Andh LT 353 ae Rg 
AIR 1972 Orissa 119.(FBy. | 
AIR 1970 Andh Pra S070 
1970 Ker LT 919 | a) 


AIR 1968 Andh Pra 94° _ 13 
AIR 1964 SC 1454. ; ‘12 
AIR 1963 Andh Pra 1: (1962) 2 Andh LT 

VORB) ge 13 
AIR 1957 Pat 654 ee 9 
AIR 1956 SC 29 : 1956 SCJ 70 4 
AIR 1956 Mad 390 5 


1 
AIR 1954 SC 73: 1954-SCJ 50: 1954 Cri 
-LJ 351 ee | 


AIR 1954 Pat 164 50 9 


AIR 1953 SC 65 os 
AIR 1953 SC 22] ° a i 4 


AIR 1946 Pat 301 < 9, 10 
AIR 1943 Mad 449: > 10 
ATR 1986 Mad 205 (FB) -H 
AIR 1933 Mad 844 Cn te rae ag AS 
AIR 1928 PC 162:26 All LJ 682 14 
AIR 1928 Mad 746 -. 9, 10 
(1895) ILR 22 Cal 764. . 9 


J. V. Krishna Sarma, for Petitioners in 
all the Petns.; N. Bapiraju, for _Respon- 
dents. . P Y 

JAYACHANDRA REDDY, J. :— These 
four cases are connected and they can ‘be 
disposed of together. The matters arise 


M..Janikamma v. H. Vajjula Paradesi. -' 


(Para 2) X 


''(B) Civil P. C. (1908),"S. 100 — “De- 
cree” — Order passed by District Judge. 


A.I-R 


out of execution proceedings: relating to , 
the decree in O. S. No. 15 of 1945 on the. 


file of the Subordinate Judge, Amalapu~ 
ram. The litigation hasa long history ‘and 
the necessary facts for the purposé: of. de- 
ciding the questions involved in those 
four cases are as follows:—. 


. One. Vajjula Suryanarayana Murthy 


filed a.reversionary suit O. S. No. 15 of. 


1945° for possession. of. various suit sche- 
dule properties including items 76 to -79 
of the plaint schedule, Defendants 58 to 
62 and 82 in the said suit claim to be in 
possession of these items and disputed 
the right of the plaintiff to get-a decree 
against them. On the other hand, defen-. 


dant No. 67 claimed the entire extent of. 


these. very same items as belonging to her 


exclusively. Therefore, there was a- trian- 


gular contest. In. the trial Court there was 
a decree in favour. of the plaintiff ‘as 
against defendants 58 to 62 and 82 and 
they. were directed to put the plaintiff in. 


possession of certain specified extents in.. 


their possession. The claim of defendant 
No. 67 was negatived and she was also 
asked to put the plaintiff in possession of 
the entire extent of these items. Against 
the decree of the trial Court appeals -were 
filed in the Madras High Court A. S. No. 
299 of 1947 was:-filed by defendants 58: 
to 62 and 82. It may be mentioned. here 
that defendant No. 82 who is said to be. 
the tenant was in possession. of: : these. 
lands. A...S. No. 803 0f.1947 was. filed by 
defendant 67 who claimed the entire items 
for himself while defendants 58 to 62 and: 
82 claimed a portion tọ an extent of 
Ac.. :4-79 cents out of these 


items in- 


their own right as against the 67th defen- i 


dant. The Madras High Court dismissed! 
A. S. No.. 299 of 1947 and allowed A. S. 
303/47. Against the said poemen of the 
Madras High Court the plaintif preferred 
an'appeal to .the Stipreme Court. The ap“ 
peal was allowed and the Supreme Court 
remanded A. S. No. 303 of 1947 on 30-10- 
1964 to this Court for fresh disposal and: 
same was dismissed by a Division Bench 
of the Court on 10-10-1966, granting a 
decree to the plaintiffs in respect of: alk 
the items viz., items 76 to 79 to an extent 
of Ac. 15-11%’ cènts ‘including the lands 
held by defendants 58 to 62 and 82.” It 
may be mentioned here that defendant 


No. 60 died on 1-7-1960. Before the ‘Sup: 


reme Court defendants 58 to 62 were’ not 
parties. After the decision of the Andhra 
Pradesh High Court the decree-holder 
filed E. P. 7/67 before the Sub. Court, 


Amlapuram for transmission of the decree’ 


to the District’ Munsif’s Court, Tanuku, in 


1980 “ 


whose jurisdiction the properties. ace 
situated. It was accordingly transmitted. 


` The decree‘holder filed E. P. No. 50 of 


~, 


i 


%, 


1967 in’ the District-- Munsifs Court, 
Tanuku for delivery of possession of items 
76 to 79 and portions of the. said items 
have been delivered under the orders’ əf 
the Court. Defendant No. 58 and the legal 
representative- of defendant No. 60 ard 
defendants 61 and 62 ‘filed execution a2- 
plications (E. A. Nos. 238, 239, 240 ard 
966 of 1967 in E. P. No. 50 of 1967) claim- 
ing title to the said extents of the pro- 
perty that the decree was not executabls. 
The said applications were dismissed - Ey 
the trial Court and they preferred appeals 
against the said orders (A.-S. No. 157: #0 
160 of -67) and defendant ‘No.*: 82 filed 
A. S. No. 187 of 1967 against the orders 
in E. P. No. 50 of 1967. ‘Thée'said appea-s 
were allowed holding that these. defen- 
dants were not ‘before the Supreme Court, 
and they were not bound by the Judg- 
‘ment of the Supreme Court. Aggrieved 
‘by the said orders the decree-holder pre- 
ferred C. M. A. Nos: 2 to 6 of 1969 ‘and 
‘the said appeals were allowed and “the 
orders of the trial Court dismissing S. As. 
238 to 240 and 266 of 1967 and the order 
made in E. P. No. 50 of 1967 directing 
delivery of the property, were confirmec. 
‘The decree-holder in pursuance of ths 
erders of the High Court filed E. P. Nc. 
40 of 1971 to revive E. P. No. 50 of 1967, 
and the trial Court ordered ‘on 12-2-1971 
the delivery. of the properties: by 10th 
March, 1971. One Mutyala Satyanarayana 
‘and three others (appellants 6 to 9) caus- 


-ed obstruction claiming to be the' tenants 


‘and that they are: entitled to remain ‘in 
‘possession of the property under the Ter- 
‘ancy Act. They claimed to'be inducted 
into possessiou of the property after the 
suit had been instituted and also after the 
matter -was'finally concluded by the High 
‘Court on : 10-10-1966. The decree-holder 


filed E. A.: No, 141 of 1971 under Ordez 


21, Rules 35 and 88,-C.: P. C.*to direct the 
‘delivery. of the property covered: in E. F. 
No. 40 of 1971 after removing the ,obstruc- 


‘tion caused -by' respondents 6. to 9: with 


police aid. In the said: E...A. respondents 
1 to 4 filed counters and contended .thaz 
E. P. No. 50/67 itself was -not maintain- 
‘able and therefore E. P. 40 of - 1972 
was bad and in the result the decree 
holder had no right to take any police 
aid fer obtaining delivery of the E. P 
Schedule property, They also’ contendec 
that the High Court passed the decree or 
10-10-1966 after the death of defendant 
No. 60 and therefore the same abated -in- 
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asmuch as -no legal representatives were 
brought on..record, and that the High 
Court passed a decree against a' dead per- 
son ‘and therefore it is not valid and en- 
forceable even against the. other -defen- 
dants. The other tenaiits also filed coun- 
ters. The- -learned District Munsif, dismis- 
sed E. A. :No. 141 of 1971 along. with 
other E. As. filed by other parties seek- 
ing only symbolic delivery. with which we 
are not concerned. The learned District 
Munsif however dismissed E. P. No. 40 of 
1971 also as not maintainable. Aggrieved 
by the orders of the learned . District 
Munsif in E. A. No. 141 of .1971 ..and 
E. P. No. 40 of 1971 the decree-holder 
filed A. S. No. 12 of 1971 and A. S. No. 
18-of 1972, respectively, in the court of 
the Subordinate Judge, : Tanuku. Nunna 
Bhavanamma the legal representative of 
defendant No. 60 raisėd a preliminary ob- 
jection in both these appeals that the 
Sub-Court had no jurisdiction to enter- 


-tain the appeals and that the appeals lie 


only to the High Court on the ground of 
pecuniary jurisdiction. These applications 
were numbered as I. As. 98 and 99 ot 
1977. The learned. Subordinate -Judge dis- 
missed both these applications” and al- 
lowed A. S..Nos. 12 and .18 of 1972. As 
against the orders in A. S. Nos 12 and 
18 of 1972 respondents -therein have pre- 
ferred C.’M. S. A. Nos. 42 and 43 of 1977 
and against the. appeals in I. As 98 and 
99 of 1977 C. R. Ps.. 404] and 4042 of 
1977 are filed in this Court; ©: . 


2. At'the outset Sri; N. Bapiraju,. the 
learned Counsel for ` the respondents, 
contends that. .C. M. S. A; Nos. 42 and 43 
of 1977 are not maintainable and at the 
most revision petitions, could have been 
filed in this Court. According to the learn- 
ed Counsel in the definition of ‘decree’ as 
amended, the words “Section 47 have 
been omitted, and. as a result the ques- 
tions that are' to'be decided by the execut- 
ing court under Section’ 47 do not come 
within the meaning of the decree _ and 
‘consequently an ‘appeal or a second ap- 
peal under Section 100 C. P: C. does not 
lie to the High Court. The learned coun- 
sel for the appellants, on the other hand, 
contended that Section 97 (2) (a) of the 
Amending Act makes it clear that the 
amended provisions are not retrospective. 
‘This contention of the learned counsel for 
the appellants has to be rejected in view 
of Section 97 (8) of the amending Act 
which is in the following terms: 


“97 (3). Save as otherwise provided in 
sub-section (2) the provisions of the Prin- 
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‘cipal Act,-:asamended by: this: Act, ‘shall ` 


‘apply to every suit, proceeding appeal or 
application, pending at ` the. commence- 
ment of this Act or ‘instituted or filed 
after such commencement, notwithstand- 
` ing the fact ‘that the right, or cause. of 
action; in pursuancé of which such suit, pro- 
ceeding, appeal or-application is institut- 
ed or fled. had been acquired or had ac- 
crued before such commencement”. - 
-In the instant case ‘though the proceed- 
ings were initiated prior to the: amend- 
ment of the C. P. C. -the judgment of the 
Subordinate Judge which is assailed was 
rendered in the month. of October 1977 
after the amended Code came into force. 
Section 97 (8) which is extracted above 
clearly lays down that the amended Code 
had retrospective effect and it applies to 
all the pending proceedings ‘except in so 
lfar astit is specifically provided otherwise. 
‘In’ Naryana‘Murthy v. Srikakulm -Co-ope- 
rative Central Bank (1978) 2 Andh LT 353 
Jeevan Reddy J. to whose notice S. 97 (8) 
of the Amendment Act was not brought, 
in the first instance held that the amend- 
.ed' provisions do not affecta- subsisting 
proceeding, but later having come across 
' Section 97 (8),. observed thus : 


“This sub-section does not-leave any | 


‘doubt that except in so far as specifically 
provided the Amending Act does have 
retrospective effect and it applies to all 
. the pending proceedings”. er atts 

In the: case before us-only the appeal be- 
fore the District Court was saved by Sec- 
` |tion 97 (2) (a). Therefore, a further second 
appeal-under: Section 100 C. P. C. against 
the order of the District Judge is ruled 
out inasmuch as the order passed by the 
District. Judge in an appeal arising out of 
a proceeding: under Section 4 does not 
amount to “decree”. . a w s 
© 8 Sri. J. V. Krishna Sarma, thë learn- 
. ed counsel for the appellants however 
telied on a decision.of this Court in Nan 
dipati Tati Reddy v. Syed Meera Hyma- 
vathi (1978) 2 Andh LT 521: (AIR 1979 


. Andh Pra 70). That was a case relating. 
' , tO attachment proceedings under Order 21 


Rules 58 and 59 C.` P. C Narasiriga Rao 


J. held that with regard to an attachment . 
subsisting beforé the enforcement of the. 


amended provisions, the old “provisions 
-would continue to apply. This decision 
of the learned Judge is with reference to 
Section 97 (2) (q) of the “Amending Act 
which saves ‘those proceédings. Therefore, 
the learned Judge did not consider’ .the 
scope of. Section 97 {8).. As a matter. of 
fact in Paragraph 15: of the- Judgment, 
the learnéd Judge’-observed ‘that for pur- 


"M. Janikamma:y. H. Vajjula Paradesi . 


of Section 97 of the amendin 


-apply. .- f . 
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poses of that case it was not necessary; to. 
consider the- question whether, the remedy. 
of a suit contemplated by Order 21, R. 63° 


` of the unamended Code would: be avail- 


able with regard to any order passed in 
the clam petition. The learned. counsel 
for the appellants also relied on a deci 
sion of the Allahabad High. Court in 
Shyama Devi v. Ramjas Rolling Mills, AIR 
1979. All 16 and other decision- of’ the 


-Delhi High Court in Syndicate Bank v. 


Rallies India Ltd., AIR 1979 Delhi 40. We 
have examined both those decisions. In 
the first-decision the learned Judge held 
that Section. 97 (2) (q) of the Amendment. 


Act is an exception to the law enunciar 
- ted in Section 97 (3) of the’ Amendment 


Act. There can be no dispute about this 
principle. In the decision of the Delhi 
High Court the learned: Judges made a re- 
ference to Section 97 (8) and held that 
the said Section deals .with . contingencies 
other than. those provided by sub-sec. (2) 
of Section 97. It.can, therefore, be seen 
that these two decisions are of no_assist- 
ance to the appellants. In this context we 


. may also refer to a decision of the Calcutta 


High Court in Chanti Charan v. Monin- 
dra Nath. AIR 1979 Cal 12, wherein it is 
held thus:— Se 4 ere : 


’“Sub-section (2) of Section 97 | hy. its: 
various clauses provides for exclusion of 
the operation of the provisions of the. 
amending Act in respect of various. sec- - 
tions, ord rs and rules thereunder, provid 
ing that the amending provisions, as ex 
pressly mentioned will have no effect on 
or shall not apply to pending proceedings. 
The provisions of Section. 58 as amended 


‘will thus apply. to all pending proceed- 
ings, as the operation. of the amendment 


provisions of this.Section has not , been 
excluded by any. clause.of sub-section (2), 
Act an 

has been made-.expressly applicable. to 


all pending: procéedings by sub-sec. (8) 


of. the said Section 97”. 


It can therefore, ‘be seen that the provi- 


sions of. the old Civil Procedure Code 


‘would .continue to apply to such. of .those 


proceedings excepted under. sub-sec, (2) 
of Section 97. In respect of all ‘other pro- 
ceedings which are not thus saved, the 
provisions of the amended Code would 


"4. -It'is now ‘contended that: the right 
of appeal ‘is a statutory right and. the ap-. 
‘pellants cannot be deprived of the same.. 
The learned counsel placed reliance. on'‘a 


‘decision of the. Supreme Court. in ` Daji 
` Saheb -v. ‘Shankar Rao . Vithalrao , -Mane - 
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1956: SC] 70: (AIR 1956 SC. 29) whereia 


their Lordships held that the ‘defendants. 


in that case had vested. right of appeal oa 
thé date of decree and the same did nct 
become extinguished with the abolition 
of the Federal Court. Another  decisioa 


` relied upon by the léarned *zounsel in this 


regard is Raja Kulkarni v. State of Bom- 


< bay 1954 SCJ 50: (AIR 1954 SC 78). Thet 


intendment. It may not 


‘-Nos. 7975 and 7976/79, and thereafter w2. 


“Civil Miscellaneous Second Appeals 


was a case which arose uncer the Indus> 


rial Disputes Act, and.on an‘ examinatioa . 
of Section 24 of the- Industrial Disputes . 


‘Act their Lordships of the Supreme Court 
held that the natural: constriction requ 
res for its application no more’ than thet 
an appeal should be pending and there :s 
nothing in the language to justify the 
introduction cf the qualification that -t 
should be valid or competent. We are ur- 
able to’ see how these two decisions arè 
of any help to the learned counsel for tha 
petitioners, We are: concernéd here wità 
a case where the right of appeal is e»- 
pressly taken away. The learned counsel 
for the appellants cannot be heard to say 
that the’ Legislature has ‘no right to take 
away the right of appeal by enacting a 
provision of law. In H. K. Dada (Indiz) 
Ltd. v. State of M. P. AIR 1953 SC 221 
their Lordships have clearly laid down 
that such a vested right cannot be takea 
away except by necessary enactment cr 
e necessary to 
efer to any more decisions on this ques- 







_{tion as this is'a well-séttled principle. Far 
|the aforesaid reasons. we have. to uphold 
the preliminary objections and hold that: 


the’ two Civil Miscellaneous Second ' Ag- 
éals are not maintainable.: However, 


‘having regard to the facts and :circum- 
` stances of the case we were satisfied that 
the learned advocate’ should be permitted ` 
to convert them into 


and. accordingly he was permitted and tha 
numbered as . Civil ‘Revision: Petitions 


heard arguments on the merits. It is neec- 
less to say that the scope of the revisions 


-is limited and the learned counsel on bota 
“sides were asked 
-while advancing their arguments., 


to bear this in. mind 


5. Sri J. V. Krishna Sarma, the learned 


. counsel -for the petitioners raised several 


_ Objections about’ the maintainability e 


. the decree itself. is not executable. 
- “second contention is that E.-P. No. .40 ct 


the’ execution. petitions. Firstly he’. corc- 


tended that the transmission of the decre2- 
‘by. the Subordinate Judge’s Court, Amale- . 
Puram, to the - District. Munsif’s Cour, 


Tanuku, directly is ilegal. and. therefore 
The 


- MÈ Janikamma v:*H. Vajjula: Paradesi ` - ; 
: 1971 is barred by- limitation. The third 


revision petitions . 


arz. 


l 
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contention of ‘the. learned counsel is that. 
since ‘defendant: No. 60 died on. 1-7-1960 
the decree passed by the Andhra Pradesh 


‘High Court in 10-10-1966 after remand 


by the Supreme -Court was against a dead 
person, since. no legal representatives 
were brought-on record, and therefore 
the decree as a whole is a nullity andit 


‘is not executable against anybody. Even 


otherwise,: since it ‘is a joint decree and- 
when ‘it is found .to be a nullity so far as 
at least defendant -_No. 60 is concerned, 
the same cannot be executed against the 
other judgment-debtors. The fourth con: 
tention of the learned counsel for ` the 
petitioners is that the appeals ‘A. S. Nos. 
12 and 18 of 1972) on the file of the Sub- 
ordinate Judge’s Court, Tanuku, are not 
maintainable for want of jurisdiction. Ac- 
cording to the leamed counsel as per the 
provisions of the Civil Courts Act and’ 
having regard to the value of the subject 
matter of the suits the appeals should have 
been filed in the High Court.. © © 

` 6. -All these contentions except .the 


fourth one have to be rejected outright 


since they were not raised at the appro- 
priate stage by the judgment-debtor peti: 
tioners. The Judgment of the High Court- 
in C. M. S. A. Nos. 2 to 6 of 1969 has be- 
come final.. The Division Bench . further . 
held. thus:— Bee ya Foe 
“The trial Court-rightly ‘held that so far 
as they are concerned, the-decree for pos- 
session in favour. of the plaintiff clearly 
became final and conclusive.” . . - -. 
Accordingly the Division Bench. set, aside 
the order-of- the Additional. District Mun- 
sif, Tanuku, dated- 7-10-1967 made.in S. 
As: 238;. 289, 240 and 266 .of 1967 -and ` 
E; P. 50 of 1967. It'can, therefore,-be-seen 
that the few objections filed by :those judg- 
ment-debtors before the learned Additional 
District Munsif, Tanuka, _were overruled . 
and E. As: 238, 239, 240 and 266 of 1967 
were- dismissed and E. P. No. 50 of 1967 


was ordered and a direction was ` given — - 


that the properties should’ be delivered 
by. 28-10-1967. This order, has become 
final as per the orders of the Divisional 
Bench. of this Court in A. A. A. Os. 2to 6 of 


-.1969. Therefore, it is not . open to _ tlie - 
-judgment-debtors to raise fresh objections. 


..7. Sri .Krishna Sarma, the- leam- 
ed Counsel, . however . contended, that 
these petitioners ` were. ‘not. . par- 
ties to A. S. No. 803 - of 1947 
filed by the judgment-debtor No. 67 and . 
they .were also not parties before ‘the 


.Supreme Court and. therefore the orders . 


in E. P., No..50 of 1967 andthe .. subse- 
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quent Orders by the High Court in C. M 
S. As. 2 to 6 of 1969 are not binding on 
them. This contention has no force. The 
present petitioners filed E. As. 288; 239, 
240 and 266 of 1967 in. E. P. No: 50 of 
1967 and pleaded that the said Execution 
Petition is not maintainable. Therefore, it 
cannot be said that they were ‘not parties 
to E. P. 50 of 1967. It must also’ be re- 
membered that they were also respon- 
dents in C. M. S. As. 2 to 6 of 1969 which 
were allowed against them. Therefore, 
these petitioners cannot be heard now to 
say that they are not parties to E. P. 50 
of 1967. - i . ' ? 


8. The learned counsel however invit- 
ed our attention to the petition in E. P. 
No. 50 of 1967 and contended that the 
names of the present petitioners are not 
shown as judgment-debtors and therefore 
it must be held that théy are not parties. 
This contention also has no substance. 
Firstly, it must be rejected on the ground 
that those judgment-debtors themselves 
came forward and filed the objection 
petitions in E. P. No. 50 of 1967 and even 
otherwise Reddi Rathnam the 82nd defen- 
dant who is in actual possession of these 
lands as a tenant was made a party in 
E. P. No. 50 of 1967. Therefore, ‘it cannot 
be said that the orders. passed by the Ad- 
Gitional District Munsif, Tanuku, in E. P. 
No. 50 of 1967, and affirmed by the High 
Court, in A. A. A..Os: 2 to 6 of 1969 are not 
binding on these. petitioners. Admittedly 
these objections, ‘viz, that the transmis- 
sion is illegal and that.the decree .passed 
against defendant No. 60 is a nullity, were 
not ‘raised earlier. The question of limita- 
tion ‘also was not raised and it is not-open 
for the petitioners ‘to raise these ~ objec- 
tions now when the orders of the High 
Court in A. A, A. Os. 2 to 6 of 1969.have 
become final on’ the simple ground that 
the C. M. S. As. Nos. 42 and 48 of 1977 
which are converted as Revision Petitions 
Nos. 7975 and 7976 are liable to be dis- 
missed. However, since lengthy arguments 
were Advanced in support of this conten- 
tion,: we shall Doei to consider thé 
same. 00 Oo ane ca 

9.° Sri. J. V: Krishna Sarma, ‘the learn- 
ed counsel for the petitioners, strenuously 
contended that the ' transmission of the 
decree by the Subordinate Judge, Amalpu- 
ram to, the District’ Munsifs Court, 
Tanuku, is illegal: According to the learn- 
ed counsel under Order 21, Rule 5 of the 
old Civil Procedure Code if the decree 
is to be sent for execution to a Court in 
a different District, the Court which pass- 
ed it shall send to the District Court of 
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of the language i 
words, by reason’ of the irregularity that 


ALTER. 


the: District in which the decree .is to be 
executed, and if the Court which passed 
the decree’ directly sends the decree to 
the executing Court without sending it to 
the District Court, the transmission itself 
is illegal and therefore the decree is in- 
executable. According to the learned 
counsel: in the instant case the Subordi- 
nate Judge, Amalapuram transmitted the 
decree directly to the Court of the Prin- 
cipal District -Munsif, Tanuku, and as 
such the transmission is illegal as there 
was a contravention of Section 39 and 
Order 21, Rule 5 C. P. C. As already 
mentioned, this objection was not taken 
earlier. However, the question ' is whe- 


ther such. a transmission amounts to an- 


illegality or irregularity. The -learned 
Counsel for the respondents contends that 
it was only an irregularity, whereas Sri 
Krishna Sarma contends that it is an il- 
legality. In Subramanya Ayyar v. Swami- 
natha Chettiar AIR. 1928 Mad 746 a Divi- 
sion Bench consisting of Ramesam and 
Devadoss JJ. considered the question 
whether the Court which ‘passed the de- 
cree can execute the decree although it 
has lost territorial ‘jurisdiction. Ramesam 
J: in a separate judgment made same ob- 
servations. thus:— . . a 

“If both the Courts are situated in the 
same district, seeing that the transfer 
might be made directly from” the first 
Court to’ the second court, without the 
intervention of any superior Court, it 
may be said that the objection by reason 
of S. 38 or, in other 


the decree had not ‘been formally sent to 
the second Court which ‘has ` territorial 
jurisdiction is not fatal to the competency 


of the second Court to pass the order. In 


such’ a case, in spite of the irregularity, 
an order dirécting execution after notice 
may, make the’ matter res judicata but 
where, as in this case, the transfer ‘can- 
not be made directly to the second Court, 
and it’ should only be made first to the 
District Court of Tanjore and the District 
Court may either’ execute the decree it- 
self or may send it to the Sub-Court (vide 
O. 21, R. 5 C. P. C.) the irregularity can- 


not be overlooked as a mere irregularity. 


It seems to me that the irregularity 


= 


amounts to a want of jursidcition in the / 


Sub-Court of Tanjore and to a -trespass | 


upon the powers of the superior Court, 
namely, the District Court of Tanjore”. 

The learned Counsel for the petitioners 
strongly relied on those observations and 
held that the transmission directly to the 
executing Court without sending it to the 
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District Court is an: illégality. We: have 
carefully examined that decision and we 
find that the scope of Order 21, Rule .5 


«.C,..P. C. did not -directly come up ~-for 


consideration before the ‘Bench iù view of 
the facts of that case: However, subse- 
quently there are- number of decisions 
which. lay down that such a transmission 
is only an irregularity...Some: ~decisions 
are cited at the Bar which show that dif: 
ferent High Courts. have taken different. 
views. But we are inclined to hold. that- 
such. transmission is only an, irregularity. 
In Inderdeo Prosad v. Deonarayan AIR 
1946 Pat 301 a Division Bench of. the 
Patna High Court held. thet where. a dez. 
cree is sent direct to a Court in. another 
district having the necessary territorial 
and pecuniary 
through the District Court as . prescrib- 


- ed by Order 21, Rule 5, the procedure is 


only an irregularity. It is.also. held that 
such. an irregularity must be deemed to 
have been waived if no. objection was. 


- taken for a long time. In Maharaj Kishore 


. v. Raja Ram AIR 1954 Pat 164 it was held 


N 


that the jurisdiction to transfer a decree 
for execution from one Court: to’ another, 
arises ‘not. under Order 21, Rule 5 but 
under Section 89, and that Order 21], 
Rules 5 and & merely prescribed the pro- 
cedure by which the transfer is:to be car- 
ried out, and failure to observe: the provi- 
sions of Order 21, Rule 5 or Rule 8 is a 
mere irregularity and does. not affect the 
jurisdiction of the Judge to execute the 
decree. Sri Krishna Sarma next relied on 
a decision ,of a .Division ` Bench of the. 
Calcutta High Court in Debi Dial Sahu 


“y. Moharaj Singh (1895). ILR 22 Cal 764 


wherein it was held that’ the Munsif’s 
Court to which a decree was ‘sent for ex- 
ecution, had no jurisdiction to execute. it 
without an éxpress order of the District 
Judge. The’ learned Judges had to consi“ 
der Section 226 C. P. C. as it stood then.. 
The judgment itself is very short and the 
question whether. such a conversion would 
amount to irregularity was not consider- 
ed. Therefore we are, unable ‘to’ persuade 
ourselves to agree with the view taken 
by the Calcutta High. Court. In Sreenivasa 
Shenoi v., Bank of Madura Ltd. 1970 Ker 
LT 919 a Division Bench of the Kerala 
High Court held.. that non-compliance 
with the provisions of Order 21 Rule 5 


“is only an irregularity and does not de- 


prive the Court of its inherent jurisdiction 
to execute the decree and that the juris- 
diction to transfer’ a case for, execution: 
from one .Court to another arises not 
under Order. 21, Rule 5.but: under Sec- 
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tion 39 C, P.-C.: In that case a.decree for 
execution: was. directly transmitted by one. 
District Court to a Subordinate. Judge’s 
Court, in another District. The * Division 
Bench. of the: Kerala High Court conside- 
red the. ig ana -of the Calcutta High 
Court and dissented from.the-same ob- 
serving that there was very little ` discus- 
sion on the point. The learned Counsel 
for the pétitioners reliéd-on another deci- 
sion of the Pama High Court in Mohd. 
Mehdi v. Zainuddin Hassan AIR 1957 Pat 
654.-In that case, it was held that the Sub- 
ordinate Judge: at place A had no juris- 
diction to execute the decree unless the 
provision of Order 21 Rule 8 had been 
complied with. The principle laid down 
in that.case has no application to. the facts 
of .the present case. | feet a 


10. We may also. observe that the ob- 
servations made’ by Ramesam J. in Sub- 
ramanya Ayyar’s case AIR . 1928 .Mad 
746 Supra, are in the nature of obiter and 
even otherwise the case is distinguishable. 
In..C, H. S. S. P. Sarma v.: ` Omprakash, 
AIR 1970 Andh Pra 307, Parthasarathi J. 
while considering the scope of Order 21, 
Rule 5 and. Section 89 C. P. C. referred 
to the obserations:made by Ramesam J., © 
Parthasarathi J. after extracting the facts 
in Subramanya Ayyar’s case AIR 1928 Mad 
746 Supra, in paragraph 8, and after ex- 
tracting the observations made by Rame- 
sam J. at page 751,-held thus: ©. 

“The facts, of the case, thérefore, did 
not ‘give’ rise to the question whether it 
was hot competent for à Court that’ pass- 
ed the decree to send it direct to’ another. 
Court in’ an outside district ' instead of 
routing the transmission through the Dis- 
trict Court. It cannot be’ gainsaid that the 
jurisdiction of the transferee Court is de- 
rived by the act of transfer of the Court 
that passed the: decree. In the case dealt - 
with’ by the Division Bench in AIR 1928 
Mad 746 (supra) there was no act of trans- 
fer. The execution: petition was straight- 
way presented to the Tanjore Court, be- 
cause the decree-holder, acted on the basis 
that the change in the territorial. jurisdic- 
tion endowed .the Tanjore. Court -with the 
competence. to levy execution, éven. with- 
out. a transfer. No -question .can be- said 
to: have arisen for decision ,in the- case 
whether a transfer if made by the Court 
that passed'the decree. but not made 

ough -a District Court, did- not serve as 
an‘ adequate. -foundation for the jurisdic- 
tion of the:‘transferee Court. The ; dicta 
of Ramesam: J. (no observations. of. the 
other Judge in the Division Bench rele- 
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- vant'to this context.are’ brought: to, my 


‘notice) - were, therefore; made. with »-re-. 


ference to'a situation that did not eall 
for decision in that.case.” © = m= 
We are in respectful agreement with the 
obsérvations of Parthasarathi J. In Mohan- 


lal v: Benoy Kishna (AIR 1953 SC -~ 65);: 


their Lordships of the. Supreme Court 
considered the scope of Sec. 39. and ob- 
served that the Civil Procedure Code does 
not prescribe atiy particular form for the 
application: for transmission of a decree 
under ` Section 89; and that -a ‘contraven- 
tion of Order 21, Rule-6 amounts to an 


irregularity.- If that be so, the sending of: 


‘a decree directly to the executing Court. 
- without routing the same through. the 
District Court, should also ` amount to an 
irregularity only. ‘That apart, in the instant 
case, it must also be held that this objection 
even if held to’ be valid, should be taken 
to have been- waived (Vide Inderdeo Pro- 


= sad v.’ Deonarayan -AIR 1946 Pat: 301. 
Supra): In Balakrishnayya v. Linga .Rao,: 


. (AIR 1943:Mad 449) a Division Bench of 
` the’ Madras High Court considered ‘the 
- scope of Section 39 and -held thus:— 


“There ‘can be no doubt ‘that the Tenali 
` Sub ‘Court cannot execute the decree: ur 


‘less the: Bapatla Court ‘which passed. the ` 


decree had: sent it to the Tenali Sub- 
Court for execution under S. 39% Civil 
P. C. and if the objection had been taken’ 


by the appellant in the first instance, that 


is, in E. P. 57/1987 it should have prevail- 
ed, But now after the order for execution 
which had been made in it though ex 
parte, the objection. to the 


„that it is not a’case of a mere irregula 
rity in the assumption or exercise of juris- 
diction, as distinct from one of absolute: 

` want of jurisdiction.” _ va 

The Supreme Court in Ramanna v. Nalla- 
paraju AIR 1950.SC 87, has approved the 

ratio in. Balakrishnayya v,‘ Linga Rao, AIR: 

1943 Mad 449 and held in Paragraph 18 
as- follows:— . a i 
` “It was held:.thérein that -the .court to 


whose’ jurisdiction: the subject matter. of | 


the. decree. ‘is. transferred: acquires inhe- 
rént jurisdiction over.the. same by reason 


of such. transfer and ‘that if it entertains - 


an execution ‘application with reference. 
. thereto, it would at the. worst be: an ir 
`- regular assumption. of ` jurisdiction and 
nota ‘total ‘absence of it, and if objection 
to it is not taken at the earliest opportu: 
nity; it must ‘be deemed to have waived 
‘and cannot’be raised. at any later stage of 
the proceedings... i. 5: o: 0-2 Fe 
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ings relied ‘upon is as follows: 


r jurisdiction. 
cannot be sustained unless we can. hold. 


A. ER.: 


We, therefore hold that the. transmission} - 


of the decree by the subordinate Judge's 
Court, -Amalpuram directly to the. District 


Munsif’s Court, Tanuku, which is:in a. dif} 


ferent. district’ without routing the same 


through the District Judge, is only an ir-|. 
l i since ` thej 
‘petitionérs have. not- taken- this ` objection 


regularity. Even - otherwise, 


in:-the first instance it -must be deemed 


that the objection was: waived and:. they}. 


cannot. be permitted to raise it at a later 
stage. pee 3 A SEG ; 

<1. We shall now deal with: the ques- 
tion of limitation. ` The 
Court by its judgment dated . 25-9-1951 
dismissing the appeal No. 299 of 1947 fil- 


ed by the petitioners herein had allowed: 


Madras High - 


A. S. ‘No. 308/47 filed by defendant No. ` 


67. Sri Krishna-Sarma invited our atten- 


tiori to’ some: of the clauses in the decree. 
and contended in the first instance “that. 


the Madras High Court did hot in: anv 
manner determine the title and: extent 


and possession of ‘defendants 58 to.62 and’ 


82 and in‘view of ‘the: fact that-they were 


not made parties before the High Court, | 


‘after remand, any':decision rendered by 


the. High Court: in A. S.803/47 after ` re- 
mand by the Supreme Court is not binding 
on them. In support of this contention re- 
liance “is -placed on the’ finding: of ° the 
Madras High Court’ m the judgment: . in 
A. S. 299/47- and 308/47. One o 


'“A. S. No. 299 of 1947 relates to items 


76 to 79 an extent of 4.79 acres in which: 


defendants 58 to 62 and 82 are interested. 
These items are also claimed by the’ ap: 


pellants in A.S. 303/1947. Any way the. 


appellants ‘in A. S. No. 299 of 1947“have 
to lose’ these items either in favour ‘of the 
plaintiff ‘or in favour of the appellants in 
A. S. 303/1947. The appéal’ is dismissed 
except with regard ‘to the _ modification 
regarding costs and court-fee payable by 
the 82nd. defendant.” ` ss a 
Strongly relying on this finding the learn- 
ed counsel for thé petitioners contended 
that so far as the petitioners are concern- 
ed the judgment’ and decree in A. S. 299/ 
47 do not in any way affect their right. 


the find- 


We see no force in this submission; so far - 


as the finding in'A: S. 299/47, it can be 
seen that it is categorical and -is against 


the petitioners. The Division Bench of ` 


- the Madras High Court held that defen- 


dants 58 to 62 and 82 have to lose these 
ilems either in favour of the plaintiff or 
in favour of the ‘appellants in A. S: 808/47. 
The ‘other finding is only in “A. S. 803/47 
and the 
of the observations made while disposing 


etitioners cannot take advantage 


i 
, 
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of the: appeal in ‘A: S. 803/47. The finding 


in; A.S.-299/47 is final so- far as the peti- . 


tioners ‘are concerned. So far as A. S. 803,’ 


’ 47.38 coacerned, which was -:filed by de- 


tendant ‘No. .67 it was allowed and. it is 
against the said judgment the . plaintiffs 


appealed to the Supreme Court and the - 


matter was remanded, and: a Division 
Bench of this court consisting of Cham- 


` drasekhara Sastry and Krishna- Rao JJ; 


allowed the same. A ‘similar objection was 
raised in E. A. 266/67 in E. P. 50/67 and 
it was rejected by the first Additional 


District Munsif, Tanuku, which was. cor. 


firmed -by the High Court in A. A. A. Os 
2 to 6 of 1969. Therefore this objection 


. on that ground also fails. 


12.. The learned counsel for: the. petr 
tioners however contends that even 


* suming that there is.a decree in A. S, Nc. 
299/47, it cannot be executed as it 5 
barred by, limitation.. According to tha 


Se 


~, 


learned Counsel. E. P.. 50/67 was. filed ia 
1967 and. hence it. is barred by limitatior. 
It must be noted. here. that E. E. 
No. ` 40/71 . was filed .on 4-2-1971 
whereas the cecree . in .A.-S. No. 299/47 
was passed in the year 1951 and there- 


fore, according.to the learned counse.,. 
it is barred by limitation. Here again, th>. 


contention of the learned counsel is de- 
void of force, First -it must.be noted thet 


E. P. No. 50/67 is. not barred by, limite-. 


tion though. filed. in 1967/. The Madres 
High Court allowed A. S. No. 803/47 ani 
dismissed A. S. No. 299/47 by a commoa 
judgment. They did not cetermine the 


_extents belonging to defendants 58 to @ 


and 82. They however observed that. they 
have to take either. to defendant No. 67 
or to the plaintiff. Therefore, the plair- 


tiff could not have executed the . décres 


against, defendants..58 to 62 and 82. it 
is only after the Supreme Court remanc- 
ed the matter and after the - Division 
Bench of the Andhra Pradesh High Court 
again dismissed the appeal No. 308 cf 
1947 filed by the 67th defendant on 
10-10-1966, ‘the decree became executable 
against defendants 58 to 62 and 82 alsa. 
Therefore, E. P. No. 50 of 1967 was witt- 
in time and it was held to be executabk 
and delivery of possession wàs ordered 
by the District Munsif on 7-10-1967. 
Against these orders A. S. No. 157 to 1 
and J87 of 1967 were filed to the District 
Court, Eluru, and they were allowed on 
31-8-1968. Against these orders the plain- 


tiffs fled: A. A. A. Os, 2 tó 6 of 1969 b 


the High Court. _ Meanwhile: in view cf 
the pendency of - these- `. proceedings’ 
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ac” 


. the Sub-court, 
. No. 15 of 1945 and the decree passed by 


- Court. 


. Rama Reddy v. Buchanna- ( 
‘LT -179) : (AIR 1968 Andh Pra 1) a Full 
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"E. P. No. 50/67 was.-closed on 29-10-1968. . : 
“Therefore, after the High- Court .allowed ` >- 
‘Cc. M: S. As. 2 to. 6 of 1969, E. P. No’ 40 


of 1971 was filed on 9-2-1971. Sri Krishna .. 
Sarma: contended that E. P.. No, 40/71 is 
not a’ revival of E.-P. No. 50/67, we are 
unable to- agree. In T. P. No. 40/71, in 


- Column 7 it,is. clearly mentioned that. 


E. P. ‘No. 50/67 was closed for ‘statistical 
purposes in view of the stay granted hy 
the. District Judge and that since the 
High Court has allowed C. M. S. As, 2 
to 6 of 1968, E. P. No. 50 of 1967 has. to 
be revived. -The executing court by its 
order dated 12-2-1971 directed the pro- 
perties to be delivered by 10-8-1971., In. 
Column No. 11 in E. P. No. 40 of 1971, 
it is clearly . mentioned under the head. 
“relief. prayed for” that the decree passed. 
by the Sub-Court, Amalapuram in O. S. 
No. 15 of 1945 and the decree passed by 
Amalapuram. in Q, S. 


the High Court in A. S. Nos..299 and 803 
of 1947 etc. and. the orders made by the 
High Court, should be. perused and deli- 
very should be enforced. Therefore, it is 
futile to contend that, E. P. No. 40 of 
1971 is not a revival of E. P.:No. 50/67. 
In C. Venkanna v. Bangararaju AIR 1964 
SC 1454, it -was: held „that if-a-- previous 
application for execution is “closed”. for 
satistical- purposes, a subsequent .applica- 
tion is only ‘an. application.to continue 
the previous. application and nota fresh. 
application.. Their Lordships also observ- 
ed that an application made after 12. 
years from the date of the decree would’ 
be fresh‘ application within the meaning 
of Section 48 if the previous application. , 
was finally . disposed of. It.can also be. 
seen that under Article 186 of the Limi- 
tation Act-of 1968, the period of limitation 
for filing a fresh Execution Petition is 
12 years and E. P. No. 40 of 1971 is in 
time inasmuch as it was filed within 12 
years from the date of disposal of A. S. 
No. 808 of 1967 finally by the High 


13. - In this ‘context ‘it is also con-- 
tended by the learned counsel for the 
petitioners that the orders in E.. P. No. 50 
of 1967 or the judgment of the Andhra 
Pradesh High Court in A..S. No. 803 of 
67 after remand, are not..binding on them 
inasmuch as they are not -parties and 
therefore: they do not operate as res 
judicata and. the learned counsel -placed 
reliance on several decisions.. In Venkata 
1962-2 Andh 


Bench of this Court held that.-there.is no 
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question of -continuing or reviving . an 
_ execution petition which has been finally 
and properly . dismissed and that the 
judgment-debtor’ is not precluded from 
contending that a fresh execution applica- 
tion filed after 12 years is barred under 
Section 48. We are unable to understand 
as to how-this decision is of any assist- 
ance to the petitioners. It'is also observ- 
ed by the Full Bench that it is different 
matter if the petition was dismissed with- 
out the fault of the decree-holder or 
without notice to the parties and in such 
an event, the execution petition would be 
treated as one pending in the eye ‘of law. 
We have already held that E. P. No. 50/67 
was not dismissed because of the. fault 
of the decree-holder. Even otherwise. 
E. P. No. 40 of 1971 is also within time 
i. e., within 12 years. In Suryaprakasa 
Rao v. Venkata Dikshitalu (AIR 1983 Mad 
844) Walah, J. held that if a Court de- 
cides against a person in his absence a 
matter in execution petition of which he 
had not been given notice, he cannot be 
bound by such decision. The learned 
counsel relies ` on this decision on the 
ground that in E. P. No. 50/67 the peti- 
tioners have not been made parties. We 
have already held that the petitioners 
themselves came forward and filed E. A. 
Nos. 288 to 240 in E. P. No. 50 of 1967 
and thus became parties to the proceed- 
ings and continued to be so till the stage 
of the disposal of A, A. A. Os. 2 to 6 of 
1969 by the High Court. Therefore, this 
decision also is of no assistance. In Raj- 
kishore v. Kangali (AIR 1972 Orissa 119) 
a Full Bench of the Orissa High Court 
dealt with the principle of . res judicata 
and held that the: judgment-debtor was 
justified in raising the . objection inas- 
much as the Court did not adjudicate 


whether the execution application was 


within time and was executable. This 
decision is distinguishable inasmuch as 
-in the case on hand it has to be held that 
the petitioners waived all ‘these objec- 
tions at the earlier stages. Workmen 
C. P. Trust v. Board , of Trustees ( AIR 
1978 SC 1283) is a- decision which . deals. 
with the dismissal of a special leave peti- 
tion. Their Lordships of the 
Court held thus: . 


“When any matter which might and 
ought to have been made a ground of de- 
fence or attack in a former proceeding 
was not. so made then such a matter in 
_ the eye of law, to avoid multiplicity of 


litigation and to bring about finality in it. 


is deemed to have'been constructively in 
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issue, and, therefore, is taken as decid- 
ad. ; i 

In Venkata Subrahmanyam v. Premier 
Bank of India, Nellore, ‘AIR 1968 Andh 
Pra 94) a Division Bench while consider- 
ing the principles of res judicata held 
that where the judgment-debtors: did not 
take a particular objection at the earlier 
stage, they cannot be permitted to take 
this plea at a subsequent stage. We are 
therefore, clear in our mind that the 
principles. of res judicata’ come into play 
and the petitioners are precluded from 
raising these objections. 

14. The next contention is that the 
legal representatives of defendant No. 60 
were not brought on record and conse- 
quently the decree is a nullity. This ob- 
jection has to be rejected outright. Nunna 
Bhavanamma, the legal representative of 
defendant No. 60, herself filed E. A. 
No. 240/67 as the legal representative of 
defendant No. 60 on her own volition 
and accord and the same was dismissed. 
She also preferred A. S. 159/1967 which 
was allowed by the District Court. 
Against that. decree-holder preferred 
A. A. A. O. 4 of 1969 and a Division 
Bench of this Court, allowed the same 
along with A. A. A. Os. - 2, 8, 5 and 6 
of 1969. As already mentioned, this ob- 
jection was not raised at the ‘earlier 
stage, Reliance is placed on Kanchamalai 
v. Shahaji Rajaiah AIR 1936 Mad 205 
(FB), wherein it is held that if an execu- 
tion is sought against a legal representa- 
tive, the decree-holder must proceed 
under Section 50 C. P. C. This decision 
has no application because the legal 
presentátives of defendant No. 60 them- 
selves came on record. In Jang Bahadur 
v. Upper India Bank (AIR 1928 PC 162) 
their Lordships held thus :— 


“But before execution can proceed 
against the legal representative of the 
deceased judgment-debtor the decree- 


holder must get an order for substitution 
from the Court which passed the decree. 
This is 'a matter of procedure and not of 
jurisdiction. The jurisdiction over the 
subject-matter continued as before, but 
a certain procedure is prescribed for the 
exercise of such jurisdiction. If there is 
non-compliance with such procedure the 
defect might be waived; and the party 
who has acquiesced in the Court exercis- 
ing it in a wrong way cannot afterwards 
turn round and challenge the legality of 
the preceedings” . | 

This decision provides_a complete answer 


to the contention of the learned counsel’ 


in this regard. -It:is also contended that 


Ye- . 
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since the legal representatives of defen- 
dant Ne. 60 were not made parties to tae 
execution proceedings and since it is a 
joint decree, it cannot be . executed 
against the other judgment-debtors ines- 
much as it is a nullity so far as’ defend- 
ant No. 60-is concerned. This contention 
also has to be rejected. In E. P. No. 40 
of 1971 Nunna -Bhavanamma, the legal 
representative of defendant No. 60 was 
made a party. This apart, Order £2, 
Rule 12 C. P. C. lays down that nothing 
in Rules 3; 4 and 8 of Order 22 shall 
apply to proceedings in execution of a 
decree or order. It may be mentioned. 
here that Rules 8, 4 and 8 of Order £2, 
deal with the case of one or . several >f 
the plaintiffs or defendants. At any rate 
in the instant case there is no difficulty 
because the legal representatives of de- 
fendant No. 10 themselves: came on re- 
cord. Lees 

15. The next contention of the learn- 
ed counsel for the petitiorers ‘is that a>- 

eals against the orders of the District 
Munsif. Tanuku, do not lie to the Suv- 
ordinate Judges Court, and the Suborci- 
nate pare Court erred in -entertainiag 
appeals Nos. 12 and 18 of 1972. The 
learned counsel relies on Section 13 òf the 
Civil Courts Act and contends that sinse 
the value is more than Rs. 10,000/- the 
appeals lie to the High Court. The objec- 
tion was taken before the lower Court n 
I. A. Nos. 98 and 99 of 1975 and C. R. P. 
No. 4041 and’ 4042 of 1977: are filed 
against the dismissal of those I. As: The 
lower Court relying on Section 42 C. P. 5. 


: held that all the. orders pessed in exec:1- 


tion of the decree: shall be ‘stibject to the 
same rules in respect of the appeals as if 
the decree has : been passed. by the’ex- 
ecuting court. In Jambulinga v. Vadivela 
Chari (AIR. 1956 Mad 890) a Divisicn 
Bench of the Madras - High Court has 
dealt. with this decision and held thus :-~ 

“Tt seems to us that S. 18, Madras Ciil 
Courts Act 8 of 1878, lays down a general 
rovision regarding appeals from .variows 
zourts and that it is applicable ordinari y 
to decrees‘or orders passed by certan 
courts. Section .42, Civil P-ocedure Coce 
should be considered to be a special pre- 
vision and applying the maxim ‘express-o 
unius est exclusio alterius it seems to.us 
that when a general provision is accom- 
panied by a special provision it is.:tke 
special provision that- should govern a 
case. 


This is a direct authority. and provides a 
complete answer to the question raised 
by the : learned counsel. ‘The - learned 
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counsel could not place any provision. ot 
law or authority before us in support of 
his contention. - He however sought to 
contend. that the judgment ‘of.the Divi- 
sion Bench of.the Madras High Court 
should be limited to the cases arising out 
of original jurisdiction. We see absolutely 
no force in this contention. The learned 
Judges. have considered the scope of Sec- 
tion 18 of the Civil Courts Act and Sec- 
tion 42 C. P. C. and held that the provi- 
sions of Sec. 42 C. P. C. could prevail, 
which is a: special provision. The words 
“as if it had been passed” occurring in 
Section 42 C. P. C. are very .significant. 
Therefore, A. S. Nos. 12 and 18 have 
rightly. been entertained by the Subordi- 
nate Judge, Tanuku: oo 
- 16. Lastly, it is feebly contended by 
the learned Counsel for the petitioners 
that the lands are under the occupation 
of tenants, 1. e, respondents 6 to 9, be- 
fore the lower Court, and that. they are 
entitled for protection under. the Tenancy 
Act. It is needless to say that they are 
also bound: by the decree 'as .they claim 
only. under defendants .Nos: 58 to 62. 
That apart, it is only after the decree was 
passed that these persons. who are alleg- 
ed to be tenants were. inducted. into pos- 
session of the property. Therefore they 
cannot seek any protection. The Court 
below: has rightly held that the obstruc- 
tion for delivery of possession caused by 
them is absolutely : unsustainable. . 
.- I7. - In the. result, all the civil revision 
petitions are dismissed with costs.. In 
view of the- .:several contentions raised 
and the time consumed in the hearing: of 
these : matters, a consolidated amount: of 
Rs. 1000/- is. fixed as. Advocate’s fee. to be 
included in, costs. 
gas Petitions dismissed. 
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plitude -of.- power- conferred: on - “Sessions 
Judge. 


It is clear trie Section ` 227 that ‘the 


Sessions Judge is bound to discharge the 
accused if he considers that there ‘is rio 


‘sufficient: ground for proceeding against ` 


the accused. The language’ is’ wide 
enough to include any ground’ which ne 
‘considers sufficient for’ not proceeding 
against the accused, The ground may be 
that the evidence produced is not suffi- 
cient to warrant the- Sessions Judge to 
‘proceed against the accused or it may. be 
that there is no legal ground for pro- 
ceeding against the accused even on the 
facts placed before him. If therefore, the 
‘Sessions Judge finds that the accused 
cannot be proceeded against as no sanc- 
tion has ‘been obtained or that the pro- 
secution ‘is clearly barred ‘by limitation 
or that he ‘is precluded from doing: so 
because of a prior judgment of- the High 
Court, the Sessions Judge is not only 
justified in discharging the ‘accused but 
‘is bound to do so, ~ (Para 17) 
- (B) Criminal P. C: (1974), Sec. 197 — 
Sanction to prosecute’ —.‘“While purport- 
ing to act in the discharge of his official 


duty” — Criminal conspiracy -by police. 


officers tó suppress evidence of murder 
or screening offender from legal punish- 
“ment — No sanction is required — (1978) 
2 An. WR 166: ‘1977 Cri LI NOC a 
‘Overruled. 

A conspiracy, in ` which police officers 


‘are involved to suppress the evidence of . 


murder to screen the ‘murderers from 
legal punishment and also to: commit de- 
famation cannot -by any ‘stretch. of. ima- 
gination' be said to have been done in 
the discharge of public duty. It is ridi- 


culous to argue that it is a part’ of the ` 


duty of the. police officer to be a party 


to the criminal conspiracy to suppress- 


‘the evidence of murder or’ screening 
‘offender from legal punishment. There- 
‘fore’ in such- a case no sanction -is .re- 


quired under Section 197. (1977) 2 APLJ . 


1978 ‘Cri LJ NOC ‘34, Foll.; (197A) 
1977 Cri ‘LJ NOC 258, 


239: 
- 2 An WR 166: 
Overruled. 
(©) Criminal P. C. (1974), Sec. 300 — 
Res judicata — Principle of issue estop- 
_ pel, — ‘Applicability’ to ‘criminal proceed- 
ings — Whether ‘a. magistrate ċan com- 
mence proceedings against same: accused 
and. for the same offence in respect : ‘of 
whom criminal ` proceedings were guash- 


_ ed by High Court on ground of want of | 


sanction ‘and bar of ‘limitation. (Constitu- 


- tion of India, Art. 20 ey. (Evidence, Aa 


(1872); S. 145). - 


"TOV, Satma. v.: R: Mėeriah (FB) - 


‘proceedings. 


(Para 18) - 


fence for more than once, This principle 


has: been, incorporated in Article 20 (2)- 


of the Constitution (Para 21) 


The principle `of ‘issue estoppel ‘applies 


-to criminal cases also, The- rule of issué 


estoppel ‘is not the-same as the ‘plea of 
double jeopardy of autrefois acquit, It 
does not introduce any variation in- the 
Cr. P.-C. either in investigation, enquiry 
or trial. The rule’ of issue estoppel in a 


‘criminal trial is that where an -issue of 
‘fact has been tried by a competent.. court 


on a former occasion and a finding has 
been reached in favour. of an accused, 
such. a finding would. constitute. an es- 


toppel or res judicata against. the pro- ` 
secution. But this principle would. equal-- 


ly apply to an issue of law also. The 


principle of- issue. „estoppel ‘has been in- - 


voked in criminal cases in order to, cover 
cases where the plea of autrefois: acquit 
will not be available because the crime 
with which the accused is charged in the 
later’ proceedings may not ‘be the same 
crime of which he was acquitted earlier. 
Yet it may be that the verdict of -acquit- 
tal in the earlier proceedings might have 
been based on a finding, the consequence 


‘of which ‘is that he must be acquitted 


of the charge.. -in the later proceedings 
also. That. is, not autrefois acquit- as ‘the 
accused is not able to show that the 


crime‘ charged is substantially the same, 
„crime on which a finding, wasi given in. 


the first verdict, ` Such a situation, is 
covered by the principle of issue’ estòp- 


pel or res judicata, (Case law. discussed). 


(Para 28) 

Thus ‘issue estoppel” or ‘res judicata’ 
applies to issues of -fact and also of law 
which have been raised and settled once 


‘and for all between ‘the parties even if 


thé judgment is pronounced in criminal 
: (Para 29) 

Where in proceedings arising. in the 
very same sessions case under S, 120-B 


“read with Section 201 and Section 120-B 


read with Section 500, I.. P. C. the. High 
Court has held on- a prior ‘occasion that 


` the accused 7 to 9 cannot be proceeded 
against for want of sanction. under See- | 
tion 197, Cr. P. C. and. the’ prosecution ` 
against A-3.to A-5 is barred by: limita- 
„tion, such a decision would be final at. . 


least in so far as the. same- accused is 
concerned. The: decision of the High 


' Court though. erroneous -is binding on 
both the ‘parties din- subsequent: proceed- 
- ings. 


wand. ` A-7- to. A-9-.and A-3. to .A-5 


ALR. 


-It is a well accepted- principle of Cri--. 
‘minal law that a person cannot. be -pro- 
secuted: and punished for. the’ -same- of- 


f. 


qf der Section 201, L P. C. (Para 32). 
Cases Referred : Chronological Paras 
1978 Cri LJ NOC 34: - (1977) .2 APLJ 
1 289 4, 9, 18, 19 
_ AIR 1977. SC 1489 : 40. 45 
: AIR 1977 sc 2018: 1977: Cri LJ 1606 - 

17, 33, 41 
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‘ cannot, be- proceeded «against . in respect’ 


of charge under Section 120-B read with - 
Section 201.and ron 120-B read with ` 
3 Section 500, I. P, : 


(Para 30) 
(D). Criminal P. < (1974), Sec. 196 (2) 


_— Scope | and applicability — Criminal -. 
conspiracy to suppress evidence of, com- 


mission of offence or to screen offenders 
from legal prnishment — S. 196 (2) does 


> not apply. (Penal, Code (1860), Ss, 120-B. 


and. 201). 


Under Section 196 D ‘no court shall 
take cognizance. of the offence of any 
criminal conspiracy punishable under 
Section `120-B of the Penal Code, other 
than a criminal conspiracy to commit a 
cognizable offence punishable with 
death, imprisonment for life or rigorous 
imprisonment ‘for a term of two years 
or: upwards, unless the State Govern- 
ment or the District Magistrate has con- 
sented in writing to the initiation of the 
proceedings, (Para 32) 

In'this case the offence under Sec. 201 
I. P, C. is punishable with imprisonment. 
which may extend to seven years as the 

- offence regarding which ‘the evidence is 
caused to disappear or the offenders are 
sought to be’ screened from legal punish- 
ment ‘is ‘murder which’ is an offence 

. punishable with death. Hence Sec. 196 

` (2), Cr. P. C. has no application in so 
far as the conspiracy to suppress evi- 
‘dence of the commission of offènce or to 
‘screen the offenders from legal punish- 
“ment is concerned, The result therefore 
‘is that A-7 to A-9 have to. be charged 
‘for conspiracy to commit an offence un- 


` 1977 Cri LJ NOC 258: O98) 2- An "a 
- 166 
976) 2 WLR 357: (1976). 2 Al ER a. 
-Reg. v. Humphrys £: 28 
AIR: 1972 SC 545: 1972 Cri LJ: 329 40 
AIR 1965 SC 87: (1965) .1 Cri LJ.120. 28 
: AIR 1965 SC 682: (1965) 1 Cri LJ 608 44 
1964. AC. 1254: (1964). 2- WLR 1145, 
< Connelly v. Director. of Public Prose- 
_ cution . 28 
1964 P 181+ (1964) 2 WLR 371, `. Thody 
_v. Thody, .. 25 
‘AIR 1960 SC. 1113: 1960 ri LJ 1499 40 
AIR 1956 SC 415: 1956 Cri LJ 302 
1950 AC 458, Sambasivam v. Public Pro- 
. secutor : 27, 28; 29- 
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- A-2 and bride’s father: with the conniv- ` 
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(1921) -29..Comm LR 537. (Aus), Haa 

-y, Taxation Commr. | . 

62 ‘Comm: LR 464 (Aus), Blair v. Petes 
, 24 
81 Comm LR 446 (Aus), Jacson .v. Gold- 

smith . . 24 

Petitioner, in ‘Person; J. Eswara Pra- 
sad, C. Padmanabha, G. Bhaskara. Rao, 
T. Mohan Reddy and A. Pandurania 
Rao, for Respondents. 

. ALLADI KUPPUSWAMI, J. :— This 
revision petition is. filed against an order - 
of the Metropolitan Sessions Judge in 
Sessions Case No. 28 of 1978 holding 
that there are no grounds for framing 
charges . against . A-3, A-5 and ‘A-7 to 
A-14 and directing that charges.: be 


.framed only. against A-1, A-2, A-4 and - 


A-6 for the two offences namely (1) un- 
der Section 120-B ‘read with Section 201. 
I. P. C, and (2) under Section 120-B read 


‘with Section 500 I. P. C. 


_.2 The petitioner is a leading crimi- 
nal lawyer of this court. His son, Dr. 
Krishna Rao a Medical Officer in the 
Osmania General Hospital was married 


. on. 2nd January, 1975: to Kamala Devi, 
‘daughter of Koteswara Rao 


and the 
younger sister of -A-1. The marriage was ' 
celebrated’ in the village Swarna, Praka- 


- sam ‘District in the house of the bride's 


parents.. After tthe marriage, the couple 
left for Hyderabad on 3-1-1975. On the 
way at: Narsaraopet, Kamaladevi ‘had 
vomitings and it was found that she was 
pregnant, They’ reached’ Hyderabad 
on the - morning -- of: 4-1-1975. and 
they again left for Swarna on 5- 
1-1975 ‘aS the consummation. cere- 
mony was fixed ‘that -night.- It is 
the -case of the petitioner that Dr. 
Krishnarao took his father in law to task 
-for having passed -on a pregnant lady as 
-a virgin and getting. her married to ‘him 
His further case is- that A-2,. an advocate’ 
of Chirala, A-1 the brother’ of the bride ¢ 
and her father entered into a conspiracy 
to kill Dr. Krishna Rao by . administer~ 
ing poison, as the fact of pregnancy be- 
fore marriage: became known to him. 


- They accordingly murdered him by ad- 


ministering poison on the night of 5-1- 
1975 and the dead body was thrown in 
the canal,. The dead body was found in 
the canal on. the morning of 6-1- 1975, As 
„A-1, and - 


ance. of A-3 Circle Inspector of Police, 
Chirala and A-4; the Sub-Inspector of 
Police, Inkéllu within whose ‘jurisdiction 
Swarna -village is situate, were attempt-. 
ing to cremate: the: body, -he. alerted.-the ~ 
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higher. police officials immediately, The 
body was therefore brought to` Chirala 
for post-mortem examination which was 
conducted by the Medical Officer of 
Chirala on thé morning of 7-1-1975. It 
disclosed that the death was not due to 
drowning. The police registered the case 
as Cri, No. 2/75 at the Police Station, 
Inkellu, The petitioner requested them 
to register a case under Section 302 and 
201 I. P. C. read with Section 154, Cr. 
P. C, The doctor who conducted the 
post-mortem examination gave a requi- 
sition to the Magistrate, Chirala for 
sending the viscera for chemical examin- 
ation by A-9 for detecting poison, if 
any, The investigation was handed over 
to A-5, Inspector of Police, C. B., C. I. D. 
A-7 was the Superintendent of Police, 
Ongole. Accordidg to the petitioner on 
14-1-1975 A-1 to A-9 met at Annapurna 
Hotel at Hyderabad and entered into a 
conspiracy for suppressing the evidence 
of murder of Dr, Krishna. Rao and to 
screen the offenders from legal punish- 
ment, In pursuance of the conspiracy a 
report dated 14-1-1975 signed by A-5 
was submitted to A-8 suppressing the 
evidence of murder. The viscera was 
sent to A-9 on 16-1- 1975 and A-9 gave 
his opinion on 10-2-1975 in pursuance of 
the conspiracy to the effect that ethyl 
alcohol was found in the liver and the 
kidney suggesting over. drinking by the 
deceased and also stating that no poison 
was found in the liver and viscera, It 
is also stated that the entire viscera was 
consumed in the test. The report was 
contrary to the opinion of the doctor who 
conducted autopsy and who had said 
that there was no trace of poison.. The 
report also was the outcome of the con- 
spiracy entered into between A-1 to A-9 
for suppressing the evidence of murder. 
A-5 also brought a report into existence 
that Dr. Krishnarao was impotent and 
that his death might be due to suicide. 
The allegation that the deceased was im- 
potent was defamatory. With these alle- 
gations the petitioner filed a case before 
the VI Metropolitan Magistrate, Hydera- 
bad. After recording the sworn state- 
ment of the complainant, and two wit- 
nesses, the Magistrate took congnizance 
of the offence alleged against the accus- 
ed and registered the case as P. R. C. 
7/76 for the offences punishable under 
Section 120-B, 120-B read with Sec. 201 
and 120-B read with Section 500 I. P.C. 
That case was later on transferred to the 
court of the V. Metropolitan Magistrate, 
Hyderabad and numbered as P. R.C. 


T: V. Sarma v. R. Meeriah (FB) 


A.I. R. 


3/78:on his file. Meanwhile the Crime 
Branch filed P. R, C. 9/75 before the 
II Class Magistrate, Chirala, for offences 
punishable under Secs. 302, 201, 120-B 
and 218 I. P.-C. against Kamaladevi, 
her father and others. P, R. C, 9/75 was 
committed to Sessions and registered as 
S. C. 44/75 by the District & Sessions 
Judge, Ongole. The petitioner not being 
satisfied with the manner in which the 
police were conducting the case, filed a 
private complaint against 24 persons and 
this was registered.as P. R, C. 1/75 m 
the court of the Additional Munsif 
Magistrate, Chirala for offences punish- 
able under Sections 120-B, 120-B read 
with Section 302 and Section 201 and 
120-B read with Sections 211, 218 and 
Section 466 I. P. C, This case was com- 
mitted to Sessions and registered as S.C. 
No. 8/76 on the file of the District and 
Sessions Judge, Ongole, The two Ses- 
sions cases are pending in the Sessions 
Court. 

3. A-7 to A-9 in P, R. C. 7/76 (later 
on numbered as P, R. C. 3/78) filed Cri. 
M. Ps. to quash the proceedings in F. 
R. C. 7/76. On 16-2-1977, this court 
(Sheth, J.) quashed the charges against 
A-7 to A-9 under Section 120-B read 
with Sections 201 and 120-B read with 
Section 500 I. P. C. on the ground that 
they could not be prosecuted for these 
offences without prior sanction of the 
State Government under Section 197, 
Cr. P. C. Sheth, J. however directed that 
the Magistrate should proceed against 
A-7 to A-9 in so far as charge under 
Section 120-B alone was concerned as 
that did not require sanction under Sec- 
tion 197, Cr. P.'C. He further observed 
that while considering that charge it 
would be open to the Magistrate or the 
Sessions Judge, if the case is committed, 
to take all the relevant facts into ac- 
count and the evidence relating to of- 
fence under Sections 500 and 201. I. P. C. 
A-1 to A-3 and A-5 also filed petitions 
for quashing the order taking cognizance 
of the offences in P. R. C. 7/76, On be- 
half of A-5 it was not only contended 
that sanction was necessary under Sec- 
tion 197, Cr. P. C, but the prosecution 
was barred by limitation in view of Sec- 
tion 53 of the Madras District Police Act. 
A-1 urged only the contention based on 
Section 53 of the Madras District’ Police 
Act. A-1 and A-2 submitted that ‘there 
was: no sufficient . material for taking 


cognizance of the offence. By its order. 


dated 18-2-1977 Sheth, J, held that sanc- 
tion was necessary for prosecution of 
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A-5 under Section 120-B read with Sec- 
tion’ 201, Section ' 120-B: read with See- 
tion 500 I, -P. ‘C. and also ‘that the pro- 
were’ barred ‘by limitation 
against A-3 and A-5 under Section 53 of 
the Madras District Police Act‘ as the 
prosecution was jnstituted on 29-6-1976 
for the offences said to have been com- 
mitted on 14-1-1975. The petitions filed 
by Al and A-2 were dismissed. The pezi- 
tioner herein filed Cri]. M. P, 635 and 7 
of 1977 before a Division Bench consist- 
ing of Madhava Rao and Madhusudan 
Rao, JJ.’ challenging the order of the 
single Judge dated 18-2-1977 in so far 
as it related to A-3 and A-5 and abso 
against the order of the single Judge 
dated 16-92-1977 relating to A-7 to A-9. 
The Division Bench by its judgment 
dated 20-4-1977 dismissed the Cr]; M. Ps: 
In the result, the position was that ec+ 
cording to the orders of Sheth, J., tne 
prosecution against A-3, A-5 was barred 
by limitation and’ A-7 to A-9 could be 


` proceeded against only Zor the offence 


under’ Section 120-B I. FC. simpliciter 
and not for offences under Section 120-B 


‘read with Section 201, 120-B road wih 


Section 500 I. P. C. 


4 Encouraged by thè decision of tae 
High Court in the above proceedings 4-4 
and A-6 also filed petitions to quash ‘ne 
proceedings in P, R.. C. 7/76 contending 
that the prosecution was barred by limi- 
tation under Section, 53 of the Madras 
District Police Act. These petitions were 
however dismissed by a Division Bench 
of this Court consisting of — ‘Sambasiva 
Rao and Raghuvir, JJ, who’ held that 
Section 53 would ` apply only to deeds 
done or intended to be done ‘under’ tie 
provisions of „the District Police Act r 
under the provisions of any other lew 
for the time being in force and a con- 
spiracy among police offcers to suppress 
the evidence of murder and to’ screan 
the murderers ‘from’ legal punishment, 
cannot, by any stretch of imagination 3e 
something done or intended to be done 
under | the provisions of. ' the District 


Police Act or under “the provi- 
sions of any other’ law’ for the 
time being ‘in . force. This ` deci- 


sion is reported in (1977) 2 APLJ 239; 
(1978 Cri LJ NOC 34). ` They dissented 
from the view expressed by Sheth, J. 
referred to.earlier in the case of the p2- 


titions filed by A-3. and A-5 that the 


prosecution against them was barred: by: 


limitation under, Section 53 of the De. 
trict Police’ Act, 
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5.- Thé- petitioner herein filed peti- 
tions before the VI Metropolitan Magi- 
strate to commit A-1 to A-9 to sessicns 
for offences ‘punishable under S, 120-3, 
120-B. read- -with Section 201 and 120-B 
read with Section 500° I. P,.C. He also 
filed a petition to implead five others as 
accused. A-10 and A-11 ‘are police offi- 
cers, According to the petitioner, A-10 
and A-11 took: part in the conspiracy’ to 
suppress the evidence of murder. The 
petitioner’s further case was that A-12 
to A-14 who -are the Upper Division 
Clerks in the Office of the D.I. G., Gun- 
tur the DIG, Guntur and the Accountant 
General, respectively in pursuance of a 
conspiracy, suppressed A-7’s leave appli- 
cation and T. A, bills. which would prove 
his presence at Hyderabad on 14-1-1975 
which in its turn would probabilise . the 
criminal conspiracy hatched in Anna- 
purna Hotel on 14-1-1975 between A-1 
to A-9. The Magistrate allowed the ap- 
plications and directed notices to be is- 
sued to A-10 to'A-14 who were sought 
to be added, 


6. It is unnecessary to mention the 
further proceedings in the High: Court 
as they are: unnecessary for the purpose 


` of this’ revision petition. It is sufficient 


to ‘state. that ultimately .the eee a 
committed A-1: to A-14 in P.R:C. 3/78 
to Sessions, 


7, Before the sessions Judge a draft 
containing 24 charges. was drawn up by 
the petitioner giving all the minute de- 
tails of the prosecution case and the 
Sessions Judge in his order dated 5th 
May 1979 proceeded to consider whether 
charges should be framed against all or 
any of. the accused. Regarding A- -1. and 
he held that” there was sufficient 
ground for framing charges for offences. 
under Section 120-B read with Sec. 201 


‘and 120-B read with Section 500 I. P. C. 


Regarding the charge under Sec, 120- B 
simpliciter he held. that Section 196 (2) 
Cr, P. C. was a bar as. ‘it prohibited | tak- 
ing cognizance of offénce of any crimi- 
nal conspiracy punishable under Sec- 
tion-.120-B .other than criminal conspi- 
racy to. commit a cognizable offence 
punishable with death,. imprisonment for 
life- or rigorous imprisonment for a term 
of two years or upwards, unless the 
State Government or the District Magi- 
strate has consented to initiate ees 
ings. 

8. Regarding A-3 and A-5, he held 
that no charge cah be framed for any of 
the offences.in view of the judgment of 
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- . Sheth, a, ` dated. 18-2-1977 in.Cr. M..P.. A-14 : and hy were IERE, dis- 
-No,- 2750. and 2755 of 1976° which had charged, . He. further held. that . .charges 


become ‘final. i 
9. -Regarding A-4 _and A-6 he “held 


“that as the Division Bench had held in . 


' K- Benjamin. v. T, V. Sarma, (1977) 2 
APLJ 239: (1978 Cri LJ- NOC 34) a 
charge has to be framed against them 
under Section.120-B read with Sec, 201 
and Section 120-B read with Section 500 
I. P. C. Regarding charge under S, 120-B 
simpliciter, he held it was barred under 
Section. 196 (2) of the Cr. P.C. , 

40. Dealing with A-7 to A-9 he held 
that the judgment of Sheth, J., dated 
16-2-1977 had become final and ‘there- 
fore they cannot be pydsecuted for of- 
fences punishable under Section 120-B 
read with Section -201 and: Section 120-B 
read with Sec, 500 I. P.C. As far as tne 
charge under S, 120-B simpliciter was 
concerned, he held that ‘they could not 
be proceeded against in view of S, 196 
‘(2), Cr. P, C. Regarding A-10 and A-11 
‘he observed that the acts’ attributed to 
them were done by them in discharge 
of their official duties as: police officers 
who were instructed to assist in the’ iv- 


vestigation of the crime, Hence, Sec. 197. 
Cr. P. C. was applicable and-in the əb- 


sence of sanction from the State Govt. 
.they could not be- prosecuted -for 
-the offences alleged against them. 
learned Sessions Judge then considered 
the case of A-12 to A-14, He observed 
that the conspiracy alleged against A-12 
to A-14 has no connection whatsoever 
with the criminal conspiracy said to 
have been entered into by A-1 to A-9 in 
Annapurna Hotel on 14-1-1975. Accord- 
ing to the petitioner this conspiracy nad 
for its object the suppression of evide-ice 
relating to the T. A. ete. of A-7. Hence 
they could not be proceeded along with 
A-1 to A-9 at one trial, since that 
would amount to misjoinder of charges. 
Further, their failure to produce A-7’s 
casual eave application, casual leave 
register and T, A. Bill is relatable -to 


official duties and they ‘cannot be pro- ` 


secuted for offence’ punishable -under 
Section 120-B read with Section 201° or 
126-B read with Section 466 or S. 120-B 
read with Section 471 I P. C. in the 


absence of sanction under Section 197, 


Cr., ] 

11. In the result the Sessions Judge 
held that there are no grounds for fram- 
ing charges against. A-3,- A-5, A-T to 


` Cri LJ NOC 258, 
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The - 


. casual leave register 


will. be framed -against A-l, A-2, A-4. 
and. A-6 for the two offences, namely, - 


under Section 120-B read with. Sec. 201 
and Section 120-B read with Section 500 
Ï. P. C. 


12. The petitioner has filed this re- 


vision petition challenging the correct- - 
ness of the order of-the Sessions Judge- 


discharging A-3, A-5 and A-7 to A- 14, 


_ 13. Before dealing with the other 
submissions made in this revision peti- 
tion we may. refer to the submission 


- made by -the. petitioner’ that the order 


pronounced by .the earned Sessions 
Judge is not one pronounced by him and 
that he took the assistance of. somebody 


else to bring into existence the impug?-. 


ed order overnight and on the eve of 
this transfer, This is made at the’end 
of a.long affidavit filed by the petitioner 
along with the Memorandum of Criminal 
Revision.. We do not find any justifica- 
tion for this: wild allegation. In the. affi- 
davit the petitioner refers to several in- 
accuracies in the statem7nt and ‘facts and 


even with regard to the questions of iaw. . 


in the impugned: order.. Even assuming 
that some of the: statements of facts are 


not accurate, it is in our view impossi-. 


ble to draw an inference. that the learn- 
ed Judge'did not write the order him lf 


‘but took the assistance of somebody eise. 
We have no hesitation in rejecting this `` 
allegation as one made without any pasis 


whatsoever. 


` 14. Before dealing with the case of the 


other accused, it would be convéni2nt 
to consider’ that of accused A-12 to’ A! 14 
which according to us present no sre 
culty, As has been noticed already, ¿h 

sum and substance of the Srpiainacts 
case is that A-1 to A-9 entered into a 
criminal conspiracy at Annapurna Hotel 
on 14-1-1975" and in pursuance of that 
conspiracy a report, was submitted sup- 


pressing the evidence of murder and — 
“statements . 
against Dr, Krishna Rao. To probabilise. 
the. case that A-1 was in’ eres tution 


also -making ‘defamatory 


Hotel on that day the. complainant- 
relying upon certain T. A. Bills and the 


ments. It is -the case of the petitioner 
that A-12 to A-14 subsequently entered 
into a criminal conspiracy with A-7 to 


suppress the T, A. Bills and other -docu- - 
- ments which could probabilise-.the pre- 


sence of A-1 at Annapurna Hotel: on. 14+ 
1-1975. 


and other. ‘docu- 


From this: it is clear . that . the. ‘ 
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eonspiracy with which. A-7 and A-12 to 
A-14 are sought to be charged has no 
connection whatsoever with the criminal 
conspiracy said to have: been entered 


T. V, Sarme v. 


`> into between A-1 to A-9 in Annapurna 


Hotel on 14-1-1975. The learned Sessions 
Judge was therefore right in holding 
that A-7 and A-12 to A-14° cannot he 
proceeded against for the offences with 
which they are charged along with the 
‘other accused at one trial since it would 
result in mis-joinder of charges. 


15. The learned Sessions Judge also 
observed that the failure to produce 
casual leave register, T. A. Bill ete., is 
relatable to the official duties of A-12 
to A-14 and hence they cannot be pre- 
secuted for the offences punishable un- 
der Section 120-B read with Section 204, 
Section 120-B read with Section 466 ard 
120-B read with Section 471 I, P. C. in 
the absence of sanction under Sec, 197, 
Cr, P. C. It is doubtful whether this pact 
of the order can be upheld as, if such 
withholding of the documents is in pur- 
suance of a conspiracy as alleged by tke 
petitioner, it cannot be said to be in per- 
formance of their official duty (vide our 
Judgment infra where we have discuss- 
ed this aspect in connection with tke 
charge of conspiracy as against A-1 to 
A-9). But anyhow as we are in agree- 
ment with the ultimate conclusion cf 
the learned Sessions Judge on the first 
ground referred to above we hold thet 
he was right in discharging these ac- 
cused, 


16. We now turn to the case of the 
other accused, 


17. Sri Sarma contended that in 
framing charges or discharging the ac- 
cused the Sessions Judge has only tə 
consider the factual aspect and he. has 
no jurisdiction to discharge the accused 
on the ground of absence of sanction 
under Section 197, Cr. P. C., or that the 
prosecution is barred by limitation un- 
der the District Police Act, or that he 
is precluded from framing charges im 
view of Sheth, J.’s judgment in prio? 
proceedings. We are unable to agree 
with this submission. Under Section 22" 
of the Cr, P. C. “If, upon consideration 
of the record of the case and the docu- 
ments submitted therewith, and after 
hearing the submissions of the accusec | 
and-the prosecution in this behalf, the 
Judge considers : that there is not suffi- 
cient. ground. for proceeding against the 
accused, -he shall. discharge the accused 
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and record his reasons for so doing.” On 
the other hand under Section 228, Cr 
P. C. “If after such ‘consideration and 
hearing as aforesaid, the Judge is of © 
opinion that there is ground for presum-~ 
ing that the accused has committed an 
offence which is exclusively triable by 
the Sessions Judge he shall frame a 
charge against the accused.” It is clear 
from Section 227, Cr. P, C. that the Ses- 
sions Judge is bound to discharge the 
accused if he considered that there is no 
sufficient ground for proceeding against 
the accused. The language is wide 
enough to include any ground which he 
considers sufficient for not proceeding 
against the accused, The ground may ba 
that the evidence produced is not suffi- 
cient to warrant the Sessions Judge to 
proceed against the accused or it may 
be that there is no legal ground for proe 
ceeding against the accused even on the 
facts placed before him. If therefore, tha 
Sessions Judge finds' that the accused 
cannot be proceeded against as no sanc- 
tion has been obtained or that the pro- 
secution is clearly barred by limitation 
or that he is precluded from doing so 
because of a prior judgment of this 
court, the Sessions Judge is not only 
justified’ in discharging the accused but 
is bound to do so, Sri Sarma drew our 
attention to State of Bihar v. er 
Singh, AIR 1977 SC 2018: (1977 Cri LJ 
1606) where it was held that reading 
Section 227, Cr. P. C. and Section 228, 
Cr. P. C. together it is clear that at the 
initial stage of the trial, the evidence 
which the prosecutor proposes to adduce 
is not to be “meticulously judged, Nor 
is any‘ weight to be attached to the pro- 
bable defence of the accused, The stande 
ard of test and judgment which is to be 
finally applied before recording a find- 
ing regarding to guilt or otherwise of 
the accused is not exactly to be applied 
at the stage of deciding the matter un- 
der Section 227 or Section 228 of the 
Cr. P. C. At that stage the court is nof 
to see whether there is sufficient ground 
for conviction of the accused or whether 
the trial is sure to end in his conviction, 
If the evidence which the prosecutor 
proposes to adduce even if fully accept- 
ed cannot show that the accused com- 
mitted the offence, then there will be 
no sufficient ground for proceeding with 
the trial. If the scales. of pan as to the 


` guilt or innocence of the accused are 


even, at the initial stage of making an 


. order under Section 227 or Section 228 
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ordinarily or generally the order which 
will have to be made will be one under 
Section 228 and not under. Section 227, 
Cr. P, C. There cannot be any doubt 
about the correctness of the proposition 
laid down by the Supreme Court in the 
above decision, But we fail to see how 
this decision is of any assistance to the 
petitioner. It is not. decided in this _case 
by the Supreme Court that it is not 
open to the.Sessions Judge to discharge 
the accused if he is of the view that pro- 
ceeding against the accused is contrary 
to any provisions of law or a judgment 
of this court. 


18. As has dives been noticed, the 
case of the petitioner is that A-1 to A-9 
met at Annapurna Hotel on 14-1-1975 


and entered into a conspiracy to. sup- 


press the evidence of murder of Dr. 
Krishna Rao to screen the offenders and 
in pursuance of that conspiracy a. report 
-was made by A-5 and‘ A-9 also gave an 
opinion to the effect that- no poison -was 
found in the liver and on the other 
hand, ethyl alcohol was found suggest- 
ing over-drinking. It was also mention- 
ed in ‘the report that Dr. Krishnarao 
was impotent. and that the death might 
be due to suicide. We have_no-: hesitation 
in agreeing with the decision of this court 
‘in K. Benjamin v. T. V. Sarma, (1977) 2 
APLJ 239: (1978 Cri LJ NOC 34) (supra) 
that such a conspiracy, especially >n 
which police officers are involved to sup- 
press the evidence of murder to sereen 
the murderers from legal punishment 
and. also to commit. defamation cannot 
by any stretch of imagination be said to 
have been done in the discharge of pub- 
lic duty. It is true that the Division 
Bench was concerned with the provi- 
sions of the District Police Act; but there 
is no substantial difference between the 
language of Section 197, Cr. P, C. and 
Section 53 ofthe District Police Act. In 
Section 53 the expression used is “for 
anything -done or intended to be done 
under the provisions: of this act or un= 
der the provisions of any other law far 
the time being in force.” In Section 197, 
Cr, P, C. the expression used is “while 


purporting to act in the discharge of his 


official duty.” It is ridiculous to argue 
that it is a part of the duty of the police 
officer to be:a party to the criminal 
conspiracy to suppress the evidence of 
murder cr screening offender from legal 
punishment. We have therefore no hesi- 
tation in holding that no -sanction is re- 
quired under Section 197, Cr. P. C, 
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19. But in this case, . in prior pro- 
ceedings this court (Sheth, J.) took the 
view that sanction is necessary and also 
that the prosecution is barred by. limi- 
tation under the District Police Act, This 
decision is no doubt not correct in view 
of the decision of the Division Bench in 
K. Benjamin v. T. V. Sarma (supra) in 
which it has been expressly referred to 
and dissented from, It was however ar- 


-gued that though: this decision may be 


wrong, it has become final, especially in 
view of the judgment of a Division 
and 
Madhusudan Rao, JJ., of this court dated 
20-4-1977 ~ dismissing ‘applications to 
quash the orders of Sheth, J, The Ses- 
sions Judge is bound by the said judg- 
ment and he was therefore right in fol- 
lowing . the judgment and holding that 
the concerned. accused who were parties 
to .the proceedings before Sheth, J. 
should -be discharged in so far as. the 
charge under Section 120-B read with 
Section 201 and Section 120-B with Sec- 
tion 500 I. P, C, are concerned, It is 
however contended by Sri Sarma that 
there is no principle of law or provi- 
sion in the Cr, P. Ç, which precludes the 
Sessions Judge from framing the charges 
against the said accused notwithstanding 
p ee of Sheth, J. 


: The- question for “consideration 
r us is what is -the..effect of the 
judgment of Sheth, J. in-the present pro~ 
ceedings before. the Sessions Judge? 


21. It is a well accepted principle of 
Criminal: law that a person cannot de 
prosecuted and punished for the same, 
offence for more than. once. This pri- 
nciple has been incorporated in Art. 20 
(2) of the Constitution, Long before the 
Constitution the Cr. P. C. of 1898 con- 
tained a Section 403 which was in the 
following terms: f 
- "403 (1) A person who has been once 
tried by a court of: competent jurisdic- 
tion for an offence- and convicted or ac= 
quitted of such offence shali, while such 
conviction or acquittal remains in- force, 
not: be liable to be tried. again for the 
same offence, nor‘on the same facts for 
any offence for which a different charge 
from the. one made against him might 
have been made under Section 236. or 
for which he might have been convicted 
under Section 237. 

(2) A person acquitted or convicted 
of any offerice may be afterwards tried 
for any distinct offence for which a se- 
parate charge ‘might have been: made 
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against him on the former trial under 
Section 235, Sub-section (1). 

(3) A person ‘convicted of any offence 
constituted by any act causing consequ- 
ences which together with such act, cor- 


stituted a different offence from that cf 


which he was convicted may be after- 
wards tried for such last mentioned oi- 
fence, if the consequences had not har- 
pened, or were not known to the court 
to have happened, at the time when he 
was convicted, 


(4) A person acquitted or convicted cf 
any offence constituted by any acts mar, 
notwithstanding such acquittal or ‘cor 
viction be subsequently charged with, 
and tried for any other offence consti- 
tuted by the same acts which he may 
have committed if the court by which 
he was first tried was not competent to 
try the offence with which he is subse- 
quently charged, 


(5) Nothing in this section shall at- 
fect the provisions of Section 26 of the 


General Clauses Act, 1897, or Section 188 - 


of this Code. 


EXPLANATION: The Gismissal of a 
complaint, the stopping of proceedings 
under Section 249, the discharge of tha 
accused or any entry made upon a charg? 
under Section 273, is not an acquittal 
for the purposes of this section”, 

Section 26 of the General Clauses Act 
which is referred - ‘to in Section ae is 3 
follows : 

“26, Where an act or omission consti- 
tutes an offence under’ zwo or mor? 
enactments, then the offender shall bə 
liable to be prosecuted and punished 


under either or any of those enactments,’ 


but shall not be liable to be punished 
‘twice for the same ofence”. 

22. The provisions in the Cr, P. C. af 
1973 (Act 2 of 1974) corresponding to 
Section 403 of Cr, P. C. of 1898 is Sec- 
tion 300.. Sri Sarma argues that these 


provisions are not applicable as this is- 


not a case where a person convicted oT 
acquitted of an offence is being tried 
again for the same offence. He submits 
that all that happened wes that Sheth 
J., in one judgment held that in view ož 
the fact that sanction under Sec. 197 
Cr, P. C, has not been obtained the 
court could not take cognizance of the 
offence, and in another that the pro- 
secution is barred by limitation under 
the District Police Act. He therefore 
submitted that Section 300 Cr. P. C. or 
Art. 20 (2) of the Constitution canno 
stand in the way of charges being fram- 
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ed again by the Sessions Judge aganst 
these accused, 

23. Sri Sarma, is right in his subm:s- 
sion that Section 300 has no application 
but still we are of the view that the 
decision of Sheth, J., has become final 
and it is not permissible for the Sessions 
Judge to frame charges once again in 
regard to matters covered by the deci- 
sion of Sheth, J. In our view it will lead 
to gross miscarriage of justice if in the 


` very same case the judgment rendered 


by the High Court is held not to be bind- 
ing upon the Sessions Judge and he is 
permitted to frame charges once again 


in the teeth of the judgment of 
this Court. The fact that the judg- 
ment of ‘Sheth, J., was erroneous 


in view of the subsequent decision of the 
Bench in a proceeding relating to diffe- 
rent accused, will not affect the finality 
of the judgment of Sheth, J. in so far as 
the accused before him were concerned. 

24. The principle that decision be- 
tween the same parties in prior proceed- 
ings are to be treated as final is referred 
to sometimes as the principle or “res 
judicata” and sometimes as the doctrine 
of ‘issue ‘estoppel’. As observed by 
Spencer Bower and Turner in their 
Treatise on “Res judicata” (Second Edn. 
page 151) there is nothing new about 
issue estoppel, except its name, The 
term ‘issue estoppel’ to cover estop- 
pel by issues . determined in some ear- 
lier proceeding, which necessarily and 
fundamentally form the very basis of 
judgment delivered, was apparently first 
coined by Higgins, J., in Australia in 
1921 in his dissenting judgment in Hoy- 
sted v. Taxation Commr. (29 Comm LR 
537). It was again taken up by Dixon. J., 
in the same Court nearly. twenty years 
later in Blair v. Curran, (62 CLR p. 464) 
and later again by Fullagar, J., in Jack- 
son v, Goldsmith (81 Comm LR 446). It 
finally achieved the feat of successful 
transplantation to the English jurisdic- 
tion, Lord Denning, M. R., and Diplock 
L.J, in the Court of Appeal and finally 
the Lords of Appeal in ordinary accept- 
ing it as a useful addition to the termino- 
logy of the subject, 


25. Diplock L, J. thus defined it in 
Thoday v. Thoday (1964 p. 181). 


“The second species, which I will call 
“issue estoppel’, is an extension of the 
same rule of public policy. There are 
many causes of action which can only 
be established by proving that two or 
more different conditions are fulfilled, 
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Such causes of action involve as many 
separate issues between the parties as 
there are conditions to be fulfilled by 
the plaintiff in order to establish his 
cause of action; and there may be cases 
where the fulfilment of an identical con- 
dition is a requirement common to two 
or more different causes of action. If 
in litigation on one such cause of action 
any of such separate issues whether a 
particular condition has been fulfilled is 
determined by a court of competent juris- 
diction, either on evidence or on admis- 
sion by a party to the litigation, neither 
party can, in subsequent litigation be- 
tween them on any cause of action which 
depends on the fulfilment of the identical 
condition, assert that the condition was 
fulfilled if the court has in the first 
litigation determined that it was not, or 
deny that it was fulfilled if the court m 
the first litigation determined that ıt 
was”. : 


26. The question as to how far the 
principle of ‘issue estoppel’ applies in a 
. criminal case has been considered in a 
number of decisions of the Privy Coun- 
cil, Supreme Court and the House of 
Lords and it will be useful to refer to 
them briefly, 


27. In Sambasivam’s case, 1950 AC 
459 a person was charged with carry- 
ing a fire-arm and being in possession of 
ammunition. He was acquitted of the 
second charge of being in possession of 
ammunition and that acquittal became 
final. He was. later convicted of the of- 
fence of carrying a fire-arm and as 
against the said conviction there was an 
appeal to the Privy Council. The Privy 
Council held that the offence regarding 
the revolver being loaded and of the ap- 
pellant carrying bullets is inadmissible 
in law, in deciding the charge relating 
to the carrying a fire-arm as he had been 
acquitted of the second charge of being 
in possession of ammunition. Lord 
Macdermott speaking for the Board said: 


“The effect of a verdict of acquittal 
pronounced by a competent court on a 
lawful charge and after a lawful trial is 
not completely stated by saying that the 
‘person acquitted cannot be tried agam 
for the same offence. To that it must be 
added that the verdict is binding and 
conclusive in all subsequent proceedings 
between the parties to the adjudication”. 


28. In Pritam Singh's case, AIR 1956 
SC 415: (1956 Cri LJ 802), is was held 
‘that where an issue of fact has been 


tried by a competent court on a former - 
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occasion and finding has -been . reached 
in favour of an accused, such a finding 
would constitute an estoppel or res juti- 
cata against the prosecution not as a bar 
to the trial and conviction of the accused 
for a different or distinct offence but as 
precluding the reception of evidence to 
disturb that finding of fact when the ac- 
cused is tried subsequently even for a 
different offence which might be permit- 
ted by the terms of Section 403 (2) (of 
the old Code). The correctness of this 
decision was questioned again before tha 
Supreme Court in Manipur Administra- 
tion v, Bira Singh, AIR 1965 SC 87: 
(1965-1 Cri LJ 120), - The Supreme Court; 
held that the rule of issue estoppel isl 
not the same as the plea of double jeo-' 
pardy or autrefois acquit, It does not 
introduce any variation in the Code of 
Criminal Procedure either in investiga- 
tion, enquiry or trial. It relates only to 
the admissibility of evidence which is 
designed to upset a finding of fact re- 
corded by-a competent court at a previ« 
ous trial. Section 403 Cr. P.C. (old Code} 
does not preclude the applicability of 
this rule of issue estoppel. The rule is 
in accordance with the sound principle 
and there is no reason for discarding the | 
rule especially as it had been accepted 
by the Supreme Court as a proper one 
to be adopted in Pritam Singh’s Case 
(supra), In the circumstances they 
affirmed the decision in Pritam Singh’s 
case (supra). It is clear from these deci- 
sions that the Supreme Court has held 
that the principle of issue estoppel ap- 
plies to criminal cases also, We are how-} 
ever aware that in a recent decision in 
Reg. v. Humphrys, (1976) 2 WLR 857, the 
House of Lords has held that the doctrine 
of issue estoppel has no place in English 
Criminal law; that determination at a 
first trial of an issue in favour of the 
accused is no bar to the admission at a 
second trial of evidence given at the first 
trial. In that case the respondent was 
charged with driving a motor vehicle 
while disqualified. The only issue at the 
trial was whether a police officer was 
correct in identifying the respondent as 
the driver of a motor bicycle on that 
day. In evidence the respondent denied 
driving any motor vehicle. He was ace 
quitted. Later he was charged with pers 
jury, the allegation being that at the- 
first trial he had wilfully made a state- 
ment which he knew to be false, namely, 
that he did not drive any motor vehicle 
during that period. The same police 
officer was a prosecution witness. at .the 
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second trial. The Judge rejecting a plea 
of issue estoppel raised by the defence, 
allowed the police officer to give evi- 
dence again identifying the respondent 
as the driver of the motor bicycle which 
he had stopped on the earlier occasion, 
The respondent was convicted. The 
House of Lords held that the trial Judge 
had rightly admitted the evidence of 
the Police Officer and the respondent's 
conviction was justified. Dealing with 
Sambasivam’s case, (1950 AC 458) (supre), 
it was observed by some of the Law 
Lords that it could not be regarded as zn 
authority. as to issue estoppel. (though 
that case was relied on in support of the 
principle by the Supreme Court n 
Pritam Singh’s case, (AIR 1956 SC 415), 
(supra), Whatever may be the view of the 
House of Lords in regard to issue estop- 


pel in English criminal law, we are 
bound by the decision of the Supreme 
Court in Pritam Singh’s case, (supra) 


and Manipur Administration v. Bira Singh, 
(AIR 1965 SC 87) (supra) observed that 
the rule of issue estoppel in a criminal 
trial is that where an issue of fact has 
been tried by a competent court on a 
former occasion and a finding has been 
reached in favour of an accused, such a 
finding would constitute an estoppel or 
fes judicata against the prosecution. Bat 
this principle in our view would equal y 
apply to an issue of law also, The prin- 
ciple of issue estoppel has been invoked 
in criminal cases in order to cover cas2s 
where the plea of autrefois acquit wll 
Inot be available because the crime wizh 
penis the accused is charged in the later 
iproceedings may not be the same crime 
‘of which he was acquitted earlier. Y=t 
iit may be that the verdict of acquittal = 
the earlier proceedings might have beek 
based on a finding, the consequence Æ 
which is that he must be acquitted >f 
the charge in the later proceedings also, 
That is not autrefois acquit as the accus- 
ed is not able to show that the crirre 
charged is substantially the same crime 
on which a finding was given in the first 
verdict. Such a situation is covered by 
principle of issue estoppel (which as has 
been pointed out on a number of occa- 
sions is only a convenient label or rəs 
judicata, In Connelly `v. Director >t 
Public Prosecution. 1964 AC 1254, Lord 
Morries said “apart from circumstances 
“under which there may be a plea of a1- 
trefois acquit, a man may be able to 
‘show that a matter has been decided hy 
& court competent to decide it, so that 


the principle of res. judicata applies”. 
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29. Agan. Lord Mac Dermott. in 
Sambasivam’s case, (1950 AC ae) (supra) 
observed: 


“The maxim ‘Res judicata pro veritate 
accipitur’ is no less applicable to crimin- 
al than to Civil proceedings”. 

In several Australian cases also the prn- 
ciple of issue estoppel has been held t 
be available in criminal proceedings. I 
is thus seen that ‘issue estoppel’ or “res 
judicata’ applies to issues of fact andi 
also of law which have been raised and 
settled once and far all between the 
parties even if the judgment is pronounce 
ed in criminal proceedings, 


30. The case with which we are deal- 
ing is a fortiori case. This is not me~ 
rely a case where an issue was decided 
in other proceedings and that decision 
is relied on in a second set of proceed- 
ings. We are concerned with a case 
where in proceedings arising in the 
very same Sessions case, the High Court 
has held on a prior occasion that the ac- 
cused 7 to 9 cannot be proceeded against 
for want of sanction under Section 197 
Cr. P., C. and the prosecution against 
A-3 to A-5 is barrred by limitation, 
There cannot be any doubt that such a 
decision would be final at least in so far 
as the same accused is concerned. What- 
ever may be the difference of opinion 
between the English courts and the 
Supreme Court as to the application of 
‘issue estoppel’ in a case where the cri- 
minal proceedings are different, if the 
parties’ are allowed to urge the same 
question again and again in the same 
proceedings it would in our opinion, 
result in abuse of process of court. We 
are therefore, of the view that the deci- 


‘sion of Sheth, J., though erroneous is 


binding on both the parties in these pro- 
ceedings and A-7 to A-9 and A-3 to A-5 
cannot be proceeded against in respect 
of charge under Section 120-B read with 
Section 201 and Section 120-B read with 
Section 500 IPC. . 


31. Having held that the judgment of 
Sheth, J. precluded the court from frame- 
ing charges against A-3, A-5 and A-¥ 
to A-9 in respect of offences under Sece 
tion 120-B read with Section 201 and. 
500 IPC the court below proceeded to 
consider whether charges could be fram- ` 
ed under Section 120-B simpliciter. It 
held that Section 196 (2) Cr. P. C. is a 
bar to the prosecution of all the accused 
for the offence of conspiracy simpliciter 
under Section 120-B IPC. This conclu- 
sion is based upon a misapprehension of 
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the meaning and effect of judgment of 
Sheth, J, ‘Criminal conspiracy’ is defined 
in Section 120-A as follows :— 

“When two or more persons agree to 
do, or cause to be done:—~ 

(1) an illegal act, or 

(2) an act which is not illegal by il- 
legal means, such an agreement is desig- 
nated a criminal conspiracy, 

Provided that no agreement except an 
agreement to commit an offence shali 
amount to a criminal conspiracy unless 
some act besides the agreement is done 
by one or more parties to such agres- 
ment in pursuance thereof, 
EXPLANATION: 

It is immaterial whether the illegal 
act is the ultimate object of such agree- 
ment, or is merely incidential to that 
object”. 

Section 120-B then proceeds to provide 


for the punishment of criminal conspi-. 


racy. Thus, it is seen that the gist of 
the offence of criminal conspiracy is an 
agreement to do an illegal act, or an act 
which is not illegal by illegal means, 
The meaning of the direction that a per- 
.80n should be tried for an offence. under 
Section 120-B simpliciter in Sheth, J.’s 
Judgment is that he should be tried for 
an offence of conspiracy to commit the 
offence for which an agreement was 
entered into which in this case is alleg- 
ed to be an agreement to cause disap- 
pearance of the evidence and to defame 
the petitioner’s family which are offences 
under Section 201 and Section 500 IPC 
Therefore, the direction of Sheth, J. 
should be understood to mean that the 
accused can be charged for the offence 
of conspiracy to cause disappearance of 
the evidence and to defame the -peti- 
tioner’s family. Understanding the said 
direction in the said manner, let us con- 
sider the effect of Section 196 (2) Cr, 
P.C. 

32. Under Section 196 (2) Cr. P. G 
no court shali take cognizance of the 
offence of any criminal conspiracy puni- 
ishable under Section 120-B of the I. P. C. 
other than a criminal conspiracy to 
¡commit a cognizable offence punishable 
with death, imprisonment for life or ri- 
gorous imprisonment for a term of two 
years or upwards, unless the State Gov- 
ernment or the District Magistrate has 
consented in writing to the initiation of 
the proceedings. In this case the of- 
fence under Section 201 IPC is punisha- 
ble with imprisonment which may ex- 
tend to seven years as the offence regard- 
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ing which the evidence is caused to dis- 
appear or the offenders are sought to be 
screened from legal punishment is mur- 
der which is an offence punishable with 
death, Hence Section 196 (2) Cr. P, C. 
has no application in so far as the con- 
spiracy to suppress evidence of the com- 
mission of offence or to screen the of- 
fenders from legal punishment is con- 
cerned, However, in regard to the of- 
fence of defamation under Section 500 
IPC the punishment is simple imprison- 
ment which may be extended to two 
years, Hence Section 196 (2) Cr, P. C.i 
applies. The result therefore is that A-7 
to A-9 have to be charged for conspiracy, 
to commit an offence under Section 201 
IPC though they may not be charged for; 
committing offence under Section 201 
IPC in pursuance of the conspiracy, 


33. Sri Padmanabha Reddy argued 
that even assuming that the judgment of 
Sheth, J., and the provisions of Sec- 
tion 196 (2) Cr. P. C, do not preclude 
the court from framing charges against 
A-1 to A-9 in respect of an offence of 
conspiracy under Section 120-B to com- 
mit offence under Section 201 IPC, still 
there is no material at all to frame 
charges against these as well as other ac- 
cused. He submitted that the only evi- 
dence in the enquiry under Section 202 
IPC was that of one Lakshman Rao and 
the petitioner’s son Shyamasundara Rao, 
He took us through the evidence and 
tried to satisfy us that there is absolutely. 
no material in support of the prosecution 
case of a conspiracy in Annapurna Hotel, 
We are unable to agree with this sub- 
mission, As has been pointed out by the 
Supreme Court in State of Bihar v. 
Ramesh Singh, (AIR 1977 SC 2018) 
(supra) already referred to, the evidence 
which the prosecutor proposes to adduce 
is Not to be meticulously judged at the 
initial stage of framing a charge, Nor 
is any weight to be attached to the pro- 
bable defence of the accused. The stand- 
ard of test and judgment which is to. 
be finally. applied before recording a 
finding regarding the guilt or otherwise 
of the accused is not to be applied in 
deciding the matter when a charge is 
framed. In the later case the court is only 
concerned with the question whether 
there is sufficient ground for conviction 
of the accused and not whether the trial 
is sure to end in his conviction, If the 
scales are even as to the guilt or in- 
nocence of the accused, ordinarily or 
generally the order which will have to 
be made is one under Section 228 and 
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not under Section 227 Cr. P, C; In this 
case the learned Sessions Judge has 
observed that the voluminous material 
which the complainant has placed before 
the court would suggest that a criminal 
conspiracy might have been entered in- 


to by the concerned persons for the pure 
pose of suppressing the evidence of Dr,. 


Krishna Rao’s murder in order to screen 
the offenders from legal punishment and 
that the conspiracy was also to defame 
the deceased Dr, Krishnarao, Hence he 
held that there was sufficient ground for 
framing charges against A-1 and A-2 for 
the offence under Section 120 read with 
Section 201 and Section 120-B read with 
Section 500 I, P, C, Had it not been for 
the impediment caused by the judgment 
of Sheth, J. in earlier proceedings and 
provisions of Section 196 (2) and Sec- 
tion 197, Cr. P, C, on the same reason- 
ing the court below should have fram- 
ed charges against A-3 to A-9 also, It 


is not open to us in a reyision petition 


to question the correctness of the opin- 
ion formed by the learned Sessions 
Judge on the material placed before him 
that it was sufficient to frame charges 
against the accused, We therefore nega- 
tive tha contention of Sri Padmanabha 
Reddy that there is absolutely no mate 
rial at-all to frame charges, : 


34. Regarding A-10 and A-11 as in 


the case of A-12 to A-14 the acts attri- 


buted to them have nothing to do with 
the alleged conspiracy said to have been 
hatched in Annapurna Hotel. The case of 
the petitioner against them is that they 
did not carry out the instructions issued 
by the Dy. Inspector General of Police lo 
` them regarding the investigation into the 


case, The learned Judge has set out in 


para 32 the various acts and omissions 
which are attributed to A-10 and A-1% 
by the petitioner and it is unnecessary 
to repeat them in detail. We agree with 
the learned Sessions Judge that these acts 


and omissions have nothing to do with 
the conspiracy between A-1 to A-9 in- 


Annapurna Hotel on ‘14-1-1975, Further 
these acts and- omissions are obviously 
-done in their official duty as police of- 
cers who were instruced to assist in the 
investigation of crime “No, 2/75 and 


hence the provisions of Section 197, Cr,- 


P. C. are applicable, We agree with the 
learned Sessions Judge that they can- 


not be prosecuted for ‘the offences alleg=° 


ed against them, 

35. Having regard tc. our conclusion 
on the various points raised in this re- 
vision the ultimate result is that the de- 
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cision of the learned Sessions Judge is 
modified to the extent that A-7 to A-9 
may be proceeded against in respect of 
the offence of conspiracy to commit the 
offence under Section 201 I, P, C. In 
other respects the decision shall stand, 


36. The revision is accordingly allow- 
ed in part. 


ALLADI KUPPUSWAMI AND P, A. 
CHOUDARY, JJ.:— 37. Having regard 
to the view we have taken we do not 
certify that this is a fit case for appeal 
to the Supreme Court. 


JAYACHANDRA REDDY, J.:~ 38. 
I agree with my learned brother Kuppu- 
swami, J. that the judgment of Sheth, J. 
and the provisions of Section 196 (2) of 
the Code of Criminal Procedure do not 
preclude ‘the Metropolitan Sessions 
Judge from proceeding against accused Y 
to 9 in respect of an offence af conspi- 
racy under Sec, 120-B I, P, C, to com- 
mit an offence under Section 201 I. P.C, 
But I am of the view that they cannot 
straightway be charged for this offence 
i.e, Section 120-B I, P. C, simpliciter and 
tried’ without being given an opportunity 
under Section 227, Cr. P, C. enabling 
them to substantiate their plea seeking 
discharge on the ground that there is no 
sufficient material to proceed, 

39. Sri C, Padmanabha Reddy vehe- 
mently contended that there is absolute- 
ly no material at all to frame charges 
against these accused under Sec, 120-B 
I. P. C. simpliciter. His grievance is that 
no Court so far has looked into the so- 
called material on the basis of which 
the accused are sought to be proceeded. 
It is also his contention that the learned 
Metropolitan Sessions Judge has not 
considered’ the plea of discharge on 
merits and on the other hand he dis- 
charged them on the ground that there 
was legal bar, It is also his contention 
that the documents sought to be relied 
upon by the complainant are only in the 
nature of correspondence between offi- 
cers and they do not in any way suggest 
that there is.a conspiracy among the ac- 
cused, and even otherwise, the docu- 
ments: will be admissible only by virtue 
of Section 10 of the Evidence Act pro- 
vided there is some material to show. 
prima - facie that there was such an: 
agreement to commit the offence of con- 
spiracy, Having given my ‘earnest consi- 
deration -to these submissions, I am in- 
clined to hold that accused 7 to 9 should 
be given an opportunity as mentioned 
above, under Section 227, Cr, P. C. 


a 
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eularly when we are setting aside the 
order of discharge passed by the learned 
Metropolitan Sessions Judge in their fa- 
vour on the ground that Section 196 (2) 
Cr. P., C. is no bar, 


40. The question is whether there is 
sufficient material against accused 7 to 
9 to frame a charge for conspiracy sim~ 
pliciter to commit an offence under Sec- 
tion 201 I. P. C., though they cannot be 
charged for committing an offence under 
Section 201 read with Section 120-B I. 
P. C. as such, The judgment of Sheth, J. 
has become final and consequently these 
accused cannot be prosecuted for the 
offences under Section 120-B read with 
Section 201 and Section 120-B read with 
Section 500 I, P. C. Therefore, the only 
accusation that remains against them 1s 
that they entered into a criminal con- 
spiracy punishable under Section 120-B 
L P. C. and the offence sought to be 
committed was to cause the disappear- 
ance of the evidence. It is needless to 
say that gist of an offence of conspiracy 
simpliciter is the agreement to commit 
an offence, and is rather very difficult 
to prove. However, we are not concern- 
ed at this stage to see whether there ıs 
sufficient material to prove the offence, 
Under the Cr. P., C. 1973 the committal 
Court simply transmits the record to the 
Court of Session and it is only the Ses- 
sions Court under Section 227, Cr. P.C, 
that has to consider whether there is 


sufficient ground for proceeding against 


the accused. This is a valuable mght 
given to the accused and the court has 
to discharge the accused if there is no 
sufficient ground for proceeding against 
him. This provision of law saves the ac- 
cused persons from .undergoing the 
ordeals of criminal trials based on frivo- 
lous and baseless accusations. In State 
of Karnataka v, Muniswamy, AIR 1977 
SC 1439 the Supreme Court considered 
the scope of Section 227, Cr.P.C, and 
observed thus: 


“It is clear from the provision that 
the Sessions Court has the power to dis- 
charge an accused if after perusing the 
record and hearing the parties he comes 
to the conclusion, for reasons to be 
recorded, that there is not sufficient 
ground for proceeding against the ac- 
cused. The object of the provision which 
requires the Sessions Judge to record his 
reasons is to enable the superior court 
to examine the correctness of the rea- 
_ sons for: which the Sessions Judge ‘has 

“held that there is or is not sufficient 
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ground for proceeding against the 
cused,” 
Their Lordships further held thus: 


“On the other hand, the decisions cite 


20- 


‘ed by learned counsel for the respone 


dents in Vadilal Panchal v. D, D, Ghadi- 
gaonkar, AIR 1960 SC 1113: (1960 Cri 
LJ 1499) and Century Spinning and 
Manufacturing Co, v. State of Maha- 
rashtra, AIR 1972 SC 545: (1972 Cri LJ 
329) show that it is wrong to say that 
at the stage of framing charges the 
Court cannot apply its judicial mind to 
the consideration whether or not thera 
is any ground for presuming the com- 
mission of the offence by the accused, 
As observed in the latter case, the order 
framing a charge affects a person’s li- 
berty substantially and therefore it is 
the duty of the court to consider judi- 
cially whether the material warrants che 
framing of the charge. It cannot blindly 
accept.the decision of the prosecution 
that the accused be asked to face a 
trial.” l 

41. In the instant case, except making 
a stray observation that the voluminous 
material placed by the complainant sug- 
gests that a criminal conspiracy might 
have been entered into by the concern- 
ed accused, the learned Metropolitan Ses- 
sions Judge did not consider what that 
material is and how it is sufficient, Even 
this observation was made while refer- 
ring to the case against accused 1 and 2, 
It is true, as observed by the Supreme 
Court in State of Bihar v. Ramesh Singh 
AIR 1977 SC 2018: (1977 Cri LJ 1606), 
that it is not obligatory for the Judge 
at that stage of the trial to consider in 
any detail and weight in a sensitive 
balance whether the facts, if proved, 
would be incompatible with the inno- 
cence of the accused or not, However, 
their Lordships further observed thus: 

“If the evidence which the prosecutor 
proposes to adduce to. prove the guilt of 
the accused even if fully accepted be~ 
fore it is challenged in cross-examination 
or rebutted by the defence evidence, if 
any, cannot show that the accused com- - 
mitted the offence, then there will be no 
sufficient ground for proceeding with the 
trial. An exhaustive list of the circum- 
stances to indicate as to what will lead 
to one conclusion or the other is neither 
possible nor advisable.” 
Therefore, though the learned Metro- 
politan Sessions Judge while acting un- 
der Section 227, Cr. P. C. need not in de- 
tail discuss the material, yet he mus# 


1 
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at. least: jele to the outlines of the 
material placed by the complainant. We 
have not come. across a single paragraph 
in which the. evidence, either oral or 
documentary, being relied upon by the 
complainant, has been referred or con- 
sidered, Paras 1 to 15 of the order of 
the learned Metropolitan Sessions Judge 
merely contain the allegations made 3y 
the complainant, In paras 16 to 18 the 
learned Metropolitan Sessions Judge 
considered the case against, accused 1 & 
2, but did not refer to any evidence. In 
para 19 he refers to some of the dezi- 
sions of the Supreme Court on the sccpe 
of Section 227, Cr, P, C, and there is a 
casual observation which reads thus: 


“The voluminous material which the 
complainant has placed before the Coart 
would suggest that a criminal conspiracy 
might have been entered into by tha 
concerned accused persons for the pir- 
pose of suppressing evidence of Dr, 
Krishnarao’s murder in order to screen 
the offenders from legal punishment and 
that the conspiracy was also to defame 
the deceased Dr, Krishna Rao, Hence in 
my opinion there is sufficient ground sor 
framing charges against A-1 and A-2 jor 
two offences, viz., (1) under Sec, 120-B 
read with Section 201 I. P.C. and 2} 
under Section 120-B read with Sec, 300 
LP, C” 


In paras 20 and 21 the learned Sessions 
Judge has considered the cases against 
accused 3 and 5 and held that no charges 
can be_ framed against them in view of 
the earlier orders of the High Court. in 
paras 22 to 27 he has considered tne 
case of A-4 and A-6 only from the pomt 
of view of Sec. 53 of the Madras Distr-ct 
Police Act and held that they are rot 
protected by the said provision of lew 
and it is only in paras 28 to 30 tne 
learned Sessions Judge considered tae 
raed against accused 7 to § and they read 
us: 


“28, The case against A-7 to A-9 may 
now be taken up for consideration. A-7 
was the Superintendent of Police, Ongcle 
at the relevant point of time. A-8 was 
the Superintendent of Police, C. B., 
C.I.D. A-9 is the Director of Forensic 
Science Laboratory and Chemical Exan- 
iner. A-7 and A-9 figure as accused in 
S.C. No. 8 of 1976 on the file of the 
Sessions Court, Ongole, It is interesting 
fo note that the complainant did not in- 
plead A-8 as one of the accused in that 
case but added him only in the present 
ease. A-7 to A-9. are not parties to S. 2 
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No, 44/75 on the file of the Sessions 
€ourt, Ongole. Cr. M. P, No, 1304/77 was 
filed against A-1 to A-9 but the learned 
Magistrate passed orders in the said pe- 
tition on 23-9-1977 only in respect of 
A-1 to A-6. He did not pass any orders 
m that application as against A-7 to A-9. 
Cr. M. P, 1305/77 was filed against A-5 
and A-8 to A-11. The learned Magistrate 
passed order therein on 23-9-1977 tak- 
ing cognizance of the case against A-8 
and A-9 under Section 120-B and Sec~ 
120-B read with Section 201 I. P.C. CrL 
M. P, 1306/77 was filed against A-7 and 
A-12 to A-14, The learned Magistrate 
passed orders therein on 23-9-1977 tak- 
ing cognizance of the offences punishable 
under Sections 120-B, Section 120-B read 
with Section 201, Sec. 120-B read with 
Section 466 and Section 120-B read with 
Section 471 I.P.C. against A-7 and tha 
other accused impleaded in that petition, 
It may be mentioned that in Cr. M. P, 
No. 1306/77 even the petitioner did not 
allege that the respondents therein . viz, . 
A-7 and A-12 to A~14 had committed of- 
fences punishable under Section 120-B 
read with Section 471 I.P.C, Hence as 
matters stand at present in view of tha 
orders passed by the learned Magistrate 
in Cr. M. Ps, Nos. 1304 to 1306 of 1977, 
the offences which are taken cognizanca 
of against A-7 to A-9 are those punish- 
able (1) under Section 120-B and (2) un- 
der Section 120-B read with Section 201 
I. P.C. as against A-7 the offences taken 
cognizance of in addition to the two of- 
fences mentioned above are those puni- 
shable (1) under Section 120-B read with 
Section 466 and (2) under Section 120-B 
read with Section 471 I.P.C, It is sig- 
nificant that the learned Magistrate did 
not pass orders in Cr. M. Ps. Nos. 1304 
to 1306 of 1977 taking cognizance of the 
offence punishable under Section 120-B 
read with Section 500 J. P.C. against A-? 
to A-9. It may be mentioned that on ac- 
count of inadvertence, the learned 
Magistrate passed orders relating to Cr, 
M.P. No. 1305/77 on the docket sheet 
of Crl. M. P. No. 1306/77 and vice versa, 
29. Assuming that A-7 to A-9 are 
charged not only with the offences puni- 
shable under Section 120-B read with 
Section 201 I. P.C. but also under Sec- 
tion 120-B read. with Section 500 I. P. C. 
it must be mentioned that the orders 
passed in Cri. M. P. No. 2726/76 and Crh 
M. Ps, Nos. 120 and 141 of 1977 by tha 
High Court on 16-2-1977 have become 
final and these orders were also con- 
firmed by a Division Bench of the High 
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Court in Crl, M, P, No, 637/77 on 20-4- 
1977, It is, therefore, too late in the day 
to contend that the question of the li- 


abiliy of A-7 to A-9 for offences punish- 


able under Section 120-B read with Sec- 
tion 201 and 120-B read with Sec, 500 
i, P. C. -can still be considered, 

30. The liability of A-7 to A-9 for the 
offence of criminal conspiracy ‘simpliciter 
punishable under Section 120-B I, P, ©, 
will be discussed separately. A-s li- 
ability for the offences punishable under 
Section 120-B read with Section 466 and 
120-B read with Section 471 I. P,C, will 
be discussed, when the case of A-12 io 
A-14 is taken up for considėration.” 
in paras 31 to 36 the learned Judge con- 
sidered the case against A-10 to A-14 
and discharged them, He also considered 
the liability of A-7 in that context and 
- observed thus: 

“The details mentioned above clearly 
show that this conspiracy alleged against 
A-7 and A-12 to A-14 has no connec: 
tion whatsoever with the other criminal 
conspiracy said to have been entered 
into by A-I to A-9 in Annapurna Hotel 
on 14-1-1975. This conspiracy which is 
now alleged against A-% and A-12 to 
A-14 has for its object the protection of 
A-7 from being proceeded against for 
the other conspiracy said to have been 
entered into by A-1 to A-9 in AnNa- 
purna Hotel on 14-1-1975. A-12 to A-14 
are not at all interested in the suppres» 
sion of evidence of Dr, Krishan Rao’s 
murder or in defaming Dr, Krishna Rao 
by imputing impotency to him, More- 
over A-1 to A-6 and A-8 and A-9 are 
not concerned in the offences punishavle 
under Section 120-B read with Sec, 466 
and Section 120-B read with Section 471 
I. P. C. which are alleged against A-J 
and A-12 to A»i4, In this view of the 
matter, Section 220 (1) and Section 228 
(a) and (d), Cr, P. C, do not apply to this 
case and A-7 and A-12 to A-14 cannot 
be proceeded against for the aforesaid 
offences along with A-1 to A-6, A-8 and 
A-9 at one. trial since that would 
amount to misjoinder of charges, - That 
apart, the failure of A-7, A-12 to A~-14 
‘to produce A-7’s C. L. application, the 
C. L. Register and A-7’s T. A. Bills for 
the month of January, 1975 is relatable 
‘to their official duties, Hence they can- 
not be prosecuted for the offences pu- 
nishable under Section 120-B read with 
Section 201, Section 120-B read- with 
Section 466 ‘and Section 120-B read with 
Section 471 I. P.C, in the ‘absence of 
sanction under Section 197, Cr. P. C,” 
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42. The only two remaining paras in 
the order of the learned Metropolitan | 
Sessions Judge are 37 and 38 and they 
tread thus: : 


“3%, The only question that now remains 
for consideration is whether all or any 
of the accused can be simpliciter puni- 
shable under Section 120-B I. P.C. When 
we eliminate the offence punishable un- 
der Section 120-B read with Section 201, 
120-B read with Section 500 I. P.C, Sec- 
tion 120-B read with Section 466 and 
Section 120-B read with Section 471 
I, P, C, we will be left only with the 
offence of criminal conspiracy simpliciter 
under Section 120-B (2) I. P.C, which is 
punishable with imprisonment extending 
up to six months or with fine or with 
beth, Section 196 (2), Cr. P. C, lays down 
that no court shall take ¢ognizance of 
the offence of any criminal conspiracy 
punishable under Section 120-B I.P, C, 
other than the criminal conspiracy te 
commit a cognizable offence punishadle 
with death, imprisonment for life or ri» 
gorous imprisonment for a term of two 
years or upwards, unless the State Gov- 
ernment or the District Magistrate- has 
consented in writing to the initiation of 
the proceedings, Thus Sec. 196 (2) Cr, 
P. C. is a bar to the prosecution to these 
accused persons for the offence of crimi- 
nal conspiracy simpliciter punishable 
under. Section 120-B (2) LP,C, . 


` 38. For the reasons stated abova, 
I hold that there are no grounds. for 
framing charges against A-3 and A-5 
and A-7 to A-14 and they are hereby 
discharged, On the other hand, charges 
will be framed only against A-1, 4-2, 
A-4 and A-6 for the two offences viz 
(1) under Section 126-B read with ec«= 
tion 201 1. P.C. for criminal conspiracy, 
for the suppression of evidence of Dr, 
Krishna Rao’s murder with the object of 
screening the offenders from legal pu~ 
nishment and (2) under Section 120-B 
read with Section 500 I.P,C, for crimi« 
nal conspiracy to defame Dr, Krishna 


Rao,” 


43. I have’ extracted all the necessary: 
paragraphs wherever.there is a refere 
ence to accused ¥ to 9 and there is 
nothing in any. one of these paragraphs 
to show that there was some sort of a 
reference or consideration even super- 
ficially of the alleged material against 
the accused, . The facts show that they 
are all responsible officers at the State 
level and they had. no grudges against 
the - complainant cr any interest. in the 


` 
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accused. Therefore, in’ a case of this 
nature it is all the more necessary trat 


the Court of Session while exercising ts 


jurisdiction under Section 227; Cr. P.C. 
should carefully see whether there is 
sufficient ground to proceed against the 
accused. On thé other hard, a perusal of 


the order of the learned Metropolitan. 


Sessions Judge would show that he ccn- 
sidered only the legal bars that come in 


the way of the prosecution and ds-. 


charged the accused. So far as the 
merits are concerned, there is absolutely 
no consideration and the learned Metso- 
politan Sessions Judge has not applrd 
his mind at all to the question whetter 
there is sufficient. ground to proceed 
against these accused, 

44, It is easy to make an allegation 
of conspiracy against anybody and tkat 
is why we find certain limitations in 
Section 196, Cr. P.C. which preclude the 
Courts from taking cognizance of certain 


cases of conspiracy as mentioned there-- 


in. As regards the evidence that can be 
adduced in proof of the conspiracy, Sec- 
tion 10 of the Evidence Act is an im« 
portant provision of law which ‘intro- 
duces the doctrine of- agency and if the 
conditions laid down therein are satis- 
fied anything said, done or written say 
one’ conspirator is admissible against the 
co-conspirators. AS held ty- the Supreme 
Court in Bhagwan Swarup v. State of 
Maharashtra AIR 1965 SC 682: ((1965: 1 
Cri ‘LJ 608) this’: section will come irto 
play only when the- court” is satisfied 
that there is reasonable ground to bte- 
lieve that two or more persons heve 
conspired together to commit an offerce 
and there should be prima facie evi- 
dence to the conspiracy before his ats 
can be used against his co-conspirators. 
Only after such a reasonable ground 
exists anything said, done or written oy 
one of the conspirators in reference to 
the common intention; after the said in- 
tention was entertained, is relevent 
against the others not only for the pur- 
pose of proving the existence of the cm~ 
spiracy but also for providing that the 
other person was a party to it. There- 
fore, the court has to consider in the 
first place whether there is prima facie 
evidence affording -a reasonable ground 
for the Courts to believe that the accus- 
ed are members of the conspiracy, 

45. Sri C. Padmanabha Reddy,- the 
fearned counsel for the responden:s- 
accused contended that this is a case of 
no evidence and at any rate. most of the 
documents’ on which’ reliance is placed 
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‘by the complainant ‘have no relevancy 
at all and even otherwise they would be 
admissible only when there is prima 
facie. evidence to believe the existence of 
conspiracy. The learned counsel strenu- 
ously contended that no court has look- 
ed into the so-called items of evidenca 
as required under Section 227, Cr. P. C, 
and that this Court has to examine the 
same and quash the proceedings exer- 
cising its power under Section 482, Cr 
P. C, Though I find sufficient force in this 
submission I think this is a matter: to 
be examined by the Metropolitan Ses- 
sions Judge while exercising his powers 
under Sec, 227, Cr. P., C. since he has 
not done so, so far. I have taken pains 
to extract all the relevant paragraphs ‘n 
the order of the Court below. There is 
neither reference to nor any considera- 
tion of the evidence. My learned brother 
Kuppuswami, J. has also noted that the 
observation of the learned Sessions 
Judge, viz, that the voluminous material 
placed by the complainant would sug- 
gest conspiracy, was made while consi- 
dering the allegations against A-1 and 
A-2, I must mention that even there, 
there is no reference to any evidence at 
all. That. being so, it, is difficult to ac- 
cept that this bald observation without 
any. reference to the so-called evidenca 
would also apply to A-7 to A-9. I am 
of the opinion that this is eminently a 
fit case ‘where the accused should ‘ba 
given an opportunity as provided under 
Section 227, Cr.P.C. before framing a 
charge under Section 228, Cr.P.C, for 
an offence of conspiracy simpliciter. As 
observed by the Supreme Court in State 
of Karnataka v. L. Muniswamy AIR 1977 
SC 1489 the Sessions Court, while exer- 
cising its jurisdiction under Section 227 
has to record its reasons for holding 
whether there is or is not sufficient 
ground for proceeding against the accus- 
ed and the High Court is entitled. to go 
into the reasons given by the Sessions 
Judge in support of its order and to de= 
termine for itself whether the order is 
justified by the facts and circumstances 
of the case. It can, therefore, be seen 
that it is the duty of the Sessions Judge 
to consider whether there is or is not 
sufficient ground to proceed against the 
accused and he has to record his reasons 
in support of his order one way or the 
other. In the instant case, so far as the 
merits, viz., the so-called items of evi- 
dence, are concerned, we find that there 
is neither reference, nor consideration of 


the same, nor there are specific reasons 
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given by the Sessions Judge about the 
acceptability or otherwise of these items 
of evidence, On the other hand, as al- 
Teady mentioned, he considered only the 
questions of law and discharged the ac- 
cused, In State of Karnataka v. L. Muni» 
swamy AIR 1977 SC 1489 the Supreme 
Court held that in the exercise of the 
wholesome power under Section 482 the 
High Court is entitled to quash a pro 
ceeding if it comes to the conclusion 
that allowing the proceeding to continue 
would be an abuse of the process of the 
court or that the ends of justice require 
that the proceeding ought to be quashed, 
When we are setting aside the order of 
discharge entirely based on legal bar, 
the least that should be done is to give 
an opportunity to accused 7 to 9 under 
Section 227, Cr.P.C, to substantiate 
their plea that there is no sufficient 
ground to proceed against them on 
merits, This, in my view, is very much 
necessary in the interest of justice, 

46. For the aforesaid reasons, the 
Metropolitan Sessions Judge shall consi- 
der the case on merits against accused 
7 to 9 after giving an opportunity as per 
the provisions of Section 227, Cr. P. G 
and then proceed im accordance with 
law. 
` 47. J certify that this is a fit case for 

_ appeal to the Supreme Court, 

P. A. CHOUDARY, J.:— I agree with 
my brother Kuppuswami, J, and nothing 
to add. 


BY COURT 
There will be a stay of 
operation of the judgments for one 


month to enable the concerned accused 
to prefer an appeal to the Supreme 


Court and obtain appropriate orders. 
Order accordingly, 


AIR 1980 ANDHRA PRADESH 236 
RAMACHANDRA RAO AND 
P. A. CHOWDARY, JJ, 

Syed Moosa Quadri, Appellant v. State 
of Andhra Pradesh and others, Respone 
dents. ; 

Writ Appeal No, 206 of 1979, D/- 13- 
8-1979.* 

Constitution of India, Article 226 = 
Hyderabad Municipal Corporation Act (2 
of 1956), Sections 124 to 129 and Sec- 
tions 675 to 679 — Corporation inviting 


*Against judgment of High Court in 
W. P. No. 3314 of 1979, D/- 29-6-1979, 


DX/FX/C63/80/GNB ` 


Syed Moosa Qvadri v, State 


- would disentitle - him 
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‘tenders for construction work — Tender 


of sole tenderer A rejected and A with- 
drawing earnest money — Fresh tenders 
invited — B applying for tender forms 
but no forms issued — A making no 
fresh tender — Subsequently pursuant 
to Government order Corporation ac- 
cepting A’s tender and giving him con- 
struction work — Writ petition by B 
challenging validity of action of Gov- 
ernment and Corporation is maintainble 
— Government order and acceptance of 
A’s tender by Corporation were both il- 
legal — That cancellation of A’s contract 
would involve Corporation in litigation 
was no ground for refusing to cancel it. 

The Corporation invited tenders for 
construction work on 25-8-1976. A was 
the sole tenderer but his tender was re~ 
jected on 11-1-1978 and he withdrew his 
earnest money on 20-4-1978, On 20-4~ 
1978 second notice inviting fresh ten- 


_ ders was issued, In pursuance thereof B 


applied to the Corporation for furnish- 
ing tender forms but no forms were fur- 
nished and B was thus effectively pre- 
vented from tendering, A did not make 
any fresh tender. Ultimately the second 
notice was cancelled on 20-8-78, In the 
meantime on a representation made by 
A to the Minister for Municipal Admin- 
istration on 4-5-1978 the Government 
issued an order on 13-11-1978 directing 
the Corporation to accept A’s tender and 
the Corporation pursuant to that order 
accepted A’s tender and gave the - con- 
tract for construction work to him on 
17-4-1979. On 18-4-1979 B filed a writ 
petition challenging the Government 
order and the action of the Corporation 
z giving the contract to A, It was held 
that :— : 

(1) the writ petition by B was main« 
tainable as he had a right to tender for 
construction work to be given out. on 
contract by the Corporation, That right 
was denied to him by the Government 
and the Corporation by giving the con- 
tract illegally to A. . 

(2) B was under a bona fide impres- 
sion that after A's tender was rejected 
and fresh tenders were called for there 
would be no further negotiation for ac- 
cepting A’s tender, Therefore B was 
justified in not taking any steps earlier 
to challenge the action of the Govern- 
ment and the Corporation. Therefore 
there were no laches on part. of B which 
to -relief under 
Article 226, ; a 

(3) the Government order directing the 
Corporation to accept A’s tender. was il- 


- É 
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‘fegal and without jurisdiction. None of 
the provisions. of Sections 124 to.129 and 
Sections 675 to 679 empowered the Gov- 
ernment to pass the aforesaid order 


(4) the action of the Corporation which 
was an autonomous body in accep-ing 
A’s tender pursuant to the Government 
order was also illegal, AIR 196) SC 
1107, Ref. 


(5) even otherwise the Corporation 
could not have accepted A's tender after 
his tender was rejected and he had with- 
drawn his earnest money and his tender 
was no longer subsisting, Therefore its 
action was illegal and devoid of juris- 
diction, 

(6) since the actions of the Govern- 
ment and the Corporation in accepting 
A’s tender were wholly ultra vires and 
illegal and had resulted in denying B a 
_ right to submit his tender for work, the 
fact that the Corporation would get in- 
volved in litigation if the contract g-ven 
to A was cancelled was no ground for 
refusing relief to B. The High Court 
. therefore directed a writ of mandamus 
to be issued to the Government and the 
Corporation directing them to for2ear 
.from enforcing the Government order 
and from entrusting the construction 
> work to A. (1967) 1 WLR 1311 and 1976 
. QB 629 and AIR 1979 SC 478, Rel. on. 

(Paras 13 to 19, 24) 


. Cases Referred : Chronological Faras 


AIR 1979 SC 478 - 25 
-1976 QB 629, Congreve v. Home Officer 
i 24 
- (1967) 1 WLR 1311: (1967) 3 All ER 434, 

Bradbury v. London L. B.C, 24 

AIR 1961 SC 1107- : - 24 


Upendralal Waghray, for Appel'ant; 
Govt, Pleader for Transport, for Re- 
spondent No, 1; K, Janardhanarao, Stand- 
ing Counsel, for Municipal Corpn., Hy- 
derabad and S, Srikrishna, for Respon- 
‘ dent No. 3, 


RAMACHANDRA RAO, re :— This 
‘writ appeal is preferred against the 
‘order dismissing the writ petition Tiled 
by the appellant for the issue of a writ 
of mandamus declaring the order of the 
- Government of Andhra Pradesh in G. O. 
Ms. No, 928 M.A, dated 13-11-1971 ad- 


vising the Municipal Corporation of Hy- ` 


- derabad to consider and accept the ten- 

der of the 3rd respondent for consiruc- 

Yion of Putli Bowli Market Complex as 

illegal and to direct the respondents to 

- issue tender forms to the appellant for 
the said works, | 
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2.. The facts giving rise to this appeal 
are as follows: 

3. The Municipal Corporation of Hy- 
derabad called for tenders for construc- 
tion of Putlibowli Market Complex in 
the Hyderabad City which was estimat- 
ed to cost Rs. 75.77 lakhs. The first 
notice inviting the tenders was issued on 
25-8-1976 fixing the last date for receipt 
of the tenders as 25-2-1977 which was 
later extended to 7-3-1977, The 3rd re- 
spondent was the sole tenderer but his 
tender was rejected on 31-1-1978 by the 
Special Officer on the ground that it was 
33.8% in excess of the sanctioned esti- 
mate. On 20-4-1978 a second’ notice was 
issued calling for fresh tenders fixing 
the last date for submission of tenders 
as 28-5-1978. While so, the 3rd respon~ 
dent made a representation to the Min- 
ister for Municipal Administration chat 
his tender was improperly rejected and 
that suitable orders should be issued to 
the Corporation to give the contract to 
him. 


4. By a first amendment, the date 
for receipt of tenders pursuant to the 
second notice calling for tenders was ex- 
tended to 16-6-1978 and by another 
second amendment, it was further ex- 
tended to 17-7-1978. The appellant paid 


the necessary amount by challan and ap- 


plied to the Corporation for furnishing 


tender documents. But the tender forms 


were not furnished to the appellant, On 
14-7-1978, the second notice dated 
20-4-1978 calling for tenders was 
kept in abeyance. On 17-7-1978 
the ‘Corporation entered into nego- 
‘with the 3rd respondent 
calling upon him to withdraw some of 
the conditions of his tender. On 18-7- 
1978, the 3rd respondent: waived some of 
the special conditions of the original 
tender. On the same date the 3rd re- 
spondent revalidated the Bank Guaran- 
tee for the entire amount which he had 
earlier withdrawn on 24-4-1978, On 20- 
8-1978, by amendment notice No. 4 the 
Municipal Corporation cancelled the ten- 
der notice dated 25-8-1976? 


5. The Government appears to have 


‘ealled for reports on the 3rd respon- 


dent’s application and thereafter issued 
the impugned G.O. Ms. No. 928, Muni- 
cipal Administration dated 13-11-1978 
which read as follows: 

“In G. O. Ms. No, 581 M.A, dated 20- 
12-1976, administrative sanction was ac- 


_ corded to the work relating to the con- 


struction of Putlibowli Market. Complex 
at an estimated cost of Rs, 75-77 lakhs, 
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. 2. Municipal Corporation of Hydera« 
bad invited: tenders for the above work 
on two occasions. The second call of ten- 
der was issued fixing the last date of 
receipt of tenders as 25-2-1977 and 1 
was further extended to 7-3-1977, 


3. Only Sri R. S. Rangadas, Contractor, 
Public Works Department and Road 
Transport Corporation submitted huis 
tender to Municipal Corporation of Hy- 
derabad. He has also submitted the re- 
presentation first read above for consi- 
deration of his tender and to issue suit- 
able orders to the Municipal Corporation 
of Hyderabad to let out the above work 
to him based on the rates tendered by 
him, 

4, Tha Government after careful exa- 
mination. of the entire issue, consider 
that the balance of advantage lies in ac- 
cepting the tender of Sri R. S, Ranga 
Das. They therefore advised the Special 
Officer, Municipal Corporation of Hyde- 
rabad to consider and accept the tender 
of Sri R. S. Ranga Das, Contractor. The 
Special Officer, Municipal Corporation of 
Hyderabad is advised accordingly, 


. § The records received with reference 
to 3rd and 4th read above are returned 
herewith to the Chief Engineer, Munici- 
pal Corporation of Hyderabad, Their 
receipt may be acknowledged at an early 
date.” i 

6. Pursuant to the said order of the 
Government, the: Municipal Corporation 
accepted the tender of the 3rd respon- 
dent on 29-11-1978 and the agreement 
was signed by the 3rd respondent on 30- 
1-1979 and by the Special Officer on 17- 
4-1979. The writ petition out of which 
this appeal arises, was filed by the ap- 
pellant on 18-4-1979 and interim stay of 
all proceedings including signing of the 
agreement and letting out the work pur- 
suant to the order of the Government, 
was granted on 18-4-1979 in W. P.M. P. 
No, 4193 of 1979. A further order of stay 
was passed on 15-5-1979 in W.P.M.P, 
‘No. 4692 of 1979 staying all further pro- 
ceedings with regard to construction of 
the Market Complex by the 3rd respon= 
dent. Thereafter a direction was issued 
on 29-5-1979 for expediting the hearing 
of the writ petition, 

7. The appellant mainly contended 
that the Government had no jurisdiction 
to issue the order advising the Special 
Officer of the Corporation fo consider 
and accept the tender of the 3rd respon- 
‘dent. This contention was upheld by the 
learned Judge and the impugned order 
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of the Government was held to be not 
warranted, However, the learned Judge 
refused to grant relief to the appellant 
on the ground that he did not submit 
any tenders when the first notice call- 
ing for tenders was issued, and that the 
contract was signed on 30-1-1979 and the 
site handed over to the 3rd respondent 
on 29-1-1979, and that the 3rd respon- 
dent had also done some work, and that 
if the contracts were to be cancelled, it 
would involve the Corporation in litiga~ 
tion, and that the appellant had only ap- 
plied for purchase of the tender docu- 
ments, and that, therefore public inter- 
est did not warrant the grant of a relief 
to the appellant, and in that view, the 
learned Judge dismissed the writ peti- 
tion. 

8. In this appeal, it is contended by 
Sri Waghray that when once it is found 
that the order of the Government was 
without jurisdiction, the Corporation 
should not have acted upon the impugn- 
ed order of the Government and that 
the tender of the 3rd respondent having 
been rejected, the Corporation shouid 
not reconsider the tender on the basis 
of the impugned order of the Govern- 
ment, and that the learned Judge hav- 
img held that the order of the Govern- 
ment was not valid, should not have re- 
fused relief to the appellant and that 


the grounds on which the learned Judge 


refused’ relief are not ‘tenable, 


- 9. Sri I, Balayya, the learned Govern- 
ment Pleader appearing for the Govern- 
impugned 
order is within the powers of the Gov- 
ernment and that the Government 
merely advised the Corporation and 
therefore the action of the Corporation 
entrusting the work to the 3rd respon- 
dent cannot be challenged, 

10. Sri K, Janardhana Rao, the learn- 
ed counsel for the Municipal Corpora- 
tion contended that the Corporation inde- 
pendently considered the tender submit- 
ted by the 3rd respondent and that in 
view of the withdrawal of some of the 
conditions by the 3rd respondent his 
tender was accepted as it was beneficial 
to the Corporation, and that the Corpo- 
ration acted independently and bona tide 
and it was not influenced by the im- 
pugned order of the Government in ac- 
cepting the tender of the 3rd respone 
dent. He also contended that there wera 
laches on the part of the appellant in 
not taking prompt steps to challenge tha 
action of the Corporation in not furnish- 
ing him with the tender forms, and that 
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the second notice calling for tenders was 
cancelled on 20-8-1978 and no lorger 
subsisting. Hence, the appellant has no 
right to challenge the- impugned order 
of the Government or the action of the 
‘Corporation in accepting the tender of 
the 3rd respondent. He also submited 
that the site was handed over and the 
agreement was signed prior to the filing 
of the writ petition and the 3rd respon- 
dent has already commenced some work 
and the work was in. progress and zhat 
if the contract to the 3rd respondent is 
to be cancelled at this stage, it will in- 
volve the Corporation in unnecessary 
litigation and heavy expenditure, and, 
therefore, the appellant is not entitled 
to any relief, 


11. Sri S, Srikrishna, the learned 
counsel for the 3rd respondent <irst 
sought to contend that the action of the 
Corporation was legal, but subsequently, 
he fairly conceded that the action of the 
Corporation in accepting that tender of 
the 3rd respondent on the basis of the 
order of the Government was not Dro= 
per or valid, 

12. During the course of argument, w8 
called for the file relating to the tender 
submitted by the 3rd respondent, On. a 
perusal of the file, we find that an en- 
dorsement was made on the ‘reverse of 
the first page of the tender form on W-4- 
1978 by the 3rd respondent, which is to 

the following effect. 

“Received back the DD ‘No, 479596(161, 
dated 4-3-1977 for Rs, 10,000/- and E. G, 
for Rs. 80,000/- irom Syndicate Bank, 
‘New Nallakunta, Hyderabad. 

Sd. R, S. Rangadas 

20-4-1878.” 

This endoresment shows that the 3rd 
respondent had withdrawn on 20-4-1978 
the cash of Rs. 10,000 and Bank Guaramtea 
for Rs, 80,000/- which he had paid as 
earnest money, This fact thal the 3rd 
respondent had withdrawn that cash de- 
posit and the Bank Guarantee on 50-4- 
“1978 does not appear to have beea 
brought to the notice of the Government? 
by the Corporation nor does it appear to 
have been brought to the notice of our 
‘learned brother when the writ petition 
was being heard. When this endorsement 
was brought to the notice of Sri S, Sri- 
krishna, the learned counsel for the 3rd 
respondent, he has fairly conceded that 
the endorsement indicates that the 
3rd respondent had accepted the ra- 
jection of the tender and withdrew tha 
‘earnest money,- If so, it follows that the 
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Corporation could not have validly re- 
vived the tender of the 3rd. respondent. 
It is regrettable that a crucial, relevant 
and material fact that the 3rd respondent 
had withdrawn the earnest money de- 
posit and the Bank guarantee on 20-4- 
1978 was not brought to the notice of the 
Government. In view of the withdrawal 
of the cash deposit and the Bank 
guarantee by the 3rd respondent on 
20-4-1978, fresh tenders were called on 


20-4-1978, ` 


‘13, It is only on 4-5-1978, that the 3rd 
respondent made a representation to tne 
Minister for Municipal Administration for , 
consideration of his tender suppressing 
the fact that he had already withdrawn 
the cash deposit and Bank Guarantee, 
The Government could not have, there- 
fore validly passed an order advising 
the Corporation to consider or accept the 
tender of the 3rd respondent, as the ten- 
der was no longer subsisting by the date 
the petitioner made a representation to 
the Minister or by the date of passing of 
the impugned order, Even the Corpora- 
tion could not have accepted the tender 
of the 3rd respondent when he had al- 
ready withdrawn the earnest money paid 
by way of cash and Bank Guarantee. The 
action of the Corporation is, therefore, 
illegal and devoid of jurisdiction. 

14. Even otherwise, we find that the 
Government has no jurisdiction to pass 
the impugned order and the Corporation 
which is an autonomous body should not 
have meekly submitted to the directions 
contained in the impugned order of the 
Government, Sri Balayya sought to sup- 
port the order of the Government on the 
basis of Sections 124 to 129 and Sections 
675 to 679 of the Hyderabad Municipal 
Corporation Act as empowering the Gov- 
ernment to issue directions to the Cor- 
poration. But, we find that none of thel 





ernment to give any directions to 
Corporation with regard to considera- 
tion and acceptance of tenders relating! . 
to works undertaken by the Corporation.’ 


15. Sri K. Janardhana Rao, sought io 
contend that the Corporation acted in- 
dependently and bona fide. But we find 
it difficult to accept the submission, The 
correspondence that was exchanged be- 


` tween the Corporation and the Govern- 
“ment which culminated in passing of the 


impugned order by the Government 
clearly shows that the Corporation did 
not act independently. The impugned 
order of the Government was construed 
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as a mandate by the Corporation to zive 
the contract to the 3rd respondent and 
the Corporation implemented this direc- 
tion. We, therefore, find it difficult to 
accept the contention that the Corpora- 
tion acted independently. in entrusting 
the contract to the 3rd respondent. On 
the other hand, we find that the Corpora- 
tion acted on the direction given by the 
Government which is ultra vires of 
powers, and therefore, both the impugn- 
ed order of the Government and the ac- 
tion taken by the Corporation pursuant 
to the said order in accepting the tender 
of the 3rd respondent are illegal snd 
devoid of jurisdiction, 

- 16. There is no merit in the conten- 
tion that the appellant has no right to 
challenge the impugned order of the Gov~ 
lernment or the action of the Corporation 
jor that there were any laches on the 
part of the appellant. The appellant 
had applied for tender forms after pay- 
ing the requisite amount but he was not 
furnished with the same by the Corpora- 
tion and ultimately the second notice call- 
ing for tenders was cancelled on 20-8- 
1978. It is contended by Sri Waghray, 
the learned counsel for the appellant 
that the appellant bona fide thought that 
as the second notice calling for tenders 
was cancelled, there was no useful pur- 
pose served by the appellant in taking 
further steps in the matter. It is only 
when the appellant came to know that 
the contract was being given to the 3rd 
respondent and that the Special Officer 
was about to sign the agreement that the 
appellant filed this 
18-4-1979. The appellant was not aware 


of the representations made by the 3rd - 


respondent to the Government or the 
negotiations that were going on between 
the Corporation and the respondent, The 
jappellant was under the bona fide im- 
pression that the rejection of the 3rd 
respondent’s tender was accepted and 
fresh tenders were called and that there 
twould be no further negotiations for %- 
Hence tender of the 3rd. respondent, 








ence, the appellant was justified in not 
taking any steps earlier to challenge the 
Pon of the respondenis. We do not, 
therefore, think that there were any 
aches on the part of the appellant which 
disentitled him to relief, 

17. The appellant has a right to tend- 
der for the works to be given out on :on- 
tract by the Corporation. That right is 
denied to him by the action of the Gov- 
ernment and the Corporation in giving 
the contract to the 3rd respondent, whose 
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tender was already rejected and who! 
had withdrawn the earnest money’ depo-! 
sit and the Bank Guarantee, The appel- 
lant is, therefore, entitled to seek relief 
under Article 226 of the Constitution. 

18. The fact that the Corporation is 
likely to get involved in litigation if the 
contract given to the 3rd respondent is 
to be cancelled, is not a ground for re- 
fusing relief to the appellant. It is only! 
on account of the illegal action of the 
Government and the Corporation in ac- 
cepting the tender of the 3rd respondent 
that has resulted in denying the appellant: 
a right to submit, his tender for the 
work. We do not, therefore, think that 
the appellant can be denied relief when 
we find that the order of the Govern- 
ment and the action taken by the Core 
poration are wholly ultra vires and 
illegal. 


19. For the foregoing reasons, this 
Writ Appeal is allowed. The order dis- 
missing the Writ Petition is set aside and 
the Writ Petition is allowed, and the im- 
pugned order of the Government is 
quashed and the action of the Corpora» 
tion in entering into contract with the 
3rd respondent for construction of tha 
Putlibowli market Complex is declared 
as illegal and void, and a Writ of Man- 
damus will issue directing them to for- 
bear from enforcing the impugned order 
of the Government in G. O. Ms, No. 928 
Municipal Administration dated 13-il- 
1978 and also to forbear from ene 
trusting the construction of the work to 
the 3rd respondent, The appellant will 
have his costs both in the writ petition 
and in the Writ Appeal. 


CHOWDARY, J.:— 20. I entirely agree 
with the opinion of my learned brother, 
But considering the fact that we are dif 
fering from the final order made by Gan-~ 
gadhara Rao, J, I thought it proper to 
say a few things on my own, 

21. The Hyderabad Municipal Corpo- 
ration constituted by the Hyderabad 
Municipal Corporation Act, invited ten< 
ders for the construction of Putlibowli 
Commercial Complex estimated to ost 
Rs, 75-77 lakhs. Respondent No. 3 was 
the only tenderer, On 31-1-1978, the 
Corporation rejected that tender on the 
ground that the rates quoted in the ten- 
der were excessive by about 33%. On 
20-4-1978, it called for fresh tenders, 
After the Municipal Corporation rejected 
the tenders of the third respondent, tha 
third respondent had withdrawn in. the 
last week of April, 1978 (on 24-4-1978) 
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his earnest money deposited by him part- 
ly in the form of cash and partly in the 
form of Bank Guarantee. After the fresh 
tenders were called for, the third respon- 
dent had never made a frash tender, On 
the other hand the Writ Petitioner ap- 
plied on 27-6-1978 for the supply of 
tender forms with a view to tender for 
the work in response to the second ten- 
der notice. But he was not supplied 
tender forms and was thus effectively 
prevented from tendering. The third 
respondent who had not tendered in re- 
sponse to the second tender notice went 
straight to the Minister for Municipal 
Administration. and filed a written ap- 
plication on 4-5-1978, The Government 
presumably after full and careful con- 
sideration of this application of respon- 
dent No, 3 issued G. O. Ms. No. 928 M.A. 
dated 13-11-1978. By means of that 
order, Government advised the Special 
Officer; Municipal Corporation of Hyde- 
rabad to consider and accept the tender 
of respondent No. 3. The Special Offi- 
cer, therefore, accepted the tender of 
the respondent No. 3. 

22. The petitioner filed this writ peti- 
tion challenging the validity of the action 
of the Hyderabad Municipal Corporation 
accepting the tender of the third respon- 
dent and also validity of the aforesaid 


G. O. Ms, No. 928 M. A. dated 13-11-1978. 


issued by the State Government, 


23. Our learned brother Gangadhara 
Rao, J., agreed with the petitioner’s 
complaint that both the Government and 
the Corporation acted without authority 
of law but dismissed the Writ Petition, 
against which the present Writ Appeal 
is filed. 

24. It is well-known that “the powers 
of a Corporation created by statute are 
limited and circumscribed by the statutes 
which regulate it, and extend no further 
than is expressly stated therein, or is 
necessarily and properly required for 
carrying into effect the purpose of its 
incorporation” (see Halsbury’s Laws of 
England, Fourth Edition Para 1333 and 
also M, Pentaiah v. Veeramallappa, AIR 
1961 SC 1107). The impugned action of 
the Hyderabad Municipal Corporation 
in entering into contract with the third 
respondent is clearly ultra vires of its 


powers and is therefore null and void,. 


The Corporation had entered into such a 
contract which is so patently ultra vires 
of its authority because it acted to the 
dictates of G, O. Ms. No. 928 M. A, dated 


`. 1980 Andh, Pra,/16 EX. G—12-13 - 


Syed Moosa Quadri v, State - 


A. P. 241 


13-11-1978, issued by the State Govern- 
ment directing the Hyderabad Municipal 
Corporation to consider and accept the 
tender of the third respondent. It was 
in those circumstances, that the Writ 
Petitioner challenged the validity of the 
action of the Hyderabad Municipal Cor- 
poration. Our learned brother Ganga- 
dhara Rao, J., having held that the action 
of the Municipality is ultra vires of its 
powers, yet, dismissed the Writ Petition 
on the ground that it is not in public 
interest to issue a writ as that is likely - 
to involve the Corporation in litigation. 
With greatest respect to Gangadhara Rao, 
J., I cannot agree with him. I utterly 
fail to see how refusal to enforce rule of 
law would promote public good. It could 
only promote cynicism towards law, If 
this Court does not interfere on behalf 
of the citizens to checkmate the illegal 
activities of the State, there is a grave 
danger of the people's faith in the judi- 
cial process being eroded and finally 
imperilled. The ground that Corporation, 
is likely to be involved in litigation can 
never be allowed by the High Court to 
operate as a basis for permitting the il- 
legal activities of the Government and 
Municipal Corporation to be carried on. 
From the facts which have been narrat- 
ed in detail by my brother, it is clear to 
me that the Government issued the im- 
pugned G. O. Ms. No. 928 in order to 
benefit the third respondent, even with- 
out caring to verify the elementary fact 
whether or not, the third respondent’s 
tender had lapsed by then, There is no 
acceptable reason advanced by the Gov- 
ernment explaining this lapse. What is 
more, the Government issued the im- 
pugned G. O. Ms. No. 928 being fully’ 
aware of the fact that it has no such au- 
thority to issue the G. O. That was the 
reason why G. O, Ms. No. 928 had been 
dressed up as a suggestion and had been 
made to speak as if if was a mere advice 
to the Hyderabad Municipal Corporation 
although it was intended to be- a direc- 
tion, In these circumstances of clear mis- 
use of governmental power, this court 
should not in my opinion, consider the 
matter from the point of view of mone- 
fary gain or loss to the Municipal Cor- 
poration. What the great Master of 
Rolls, Lord Denning said in Bradbury v, 
Enfield LBC (1967) 1 WLR 1311 at p, 


1324, in more or less similar circum- 
stances in England, is worthy to be . 
quoted here and followed, 
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Lord Denning said:—~ 

“Ought an injunction to. be granted 
against the council? It has been suggested 
by the Chief Education Officer that, if an 
injunction is granted, chaos will super- 
vene, All the arrangements have been 
made for the next term, the teachers 
appointed to the new comprehensive 
schools, the pupils allotted their places 
and so forth. It would be next to im- 
possible, he says, to reverse all those 
arrangements without complete chaos 
and damage to teachers, pupils and the 
public. If a local authority does not 
fulfil the requirements of the law this 
Court will see that it does fulfil them. 
It will not listen readily to suggestions 
of ‘Chaos’. The Department of Educa- 
‘tion and local education authority are 
subject to the rule of law and must 
comply with it, Just like every one else, 
Even ‘if chaos should result, still the law 
must be obeyed”. 

(Emphasis supplied), 

In another comparable decision Con- 
greve v. Home Officer, 1976 Q. B, p. 629, 
Lord Denning observed: ` i 

‘It would be a misuse of the power 

conferred on him (minister) by parlia= 
ment; and these Courts have the autho- 
rity — and, I would add, the duty— to 
correct a misuse of power by a minister 
or his department, no matter how much 
he may resent it or warn us of the zon- 
sequences if we do”, ac: 
We will be clearly failing in our duty 
if this court does not unhesitatingly cor- 
rect these acts of executive excesses and 
abuses flouting the law made by the 
legislature. After all Law is what it 
does and not what it says; certainly not 
what it says about itself. Rules of law 
must note. that slowly but steadily a 
feeling is gaining ground in our country 
over the years that Bacon’s description 
of law as a cobweb where small flies are 
caught and the great break through is 
after all true. In time we must rise up 
to the realization that this growing feel- 
ing poses threat to-the edifice of rule of 
law in our country, ` : 

25. In England from where we bor- 


rowed these prerogative remedies, stan= 


dards of public administration are mane 
tained even today at such high levels 
that in a normal year not more than ten 
applications for the issuance of writs arë 


filed, ‘There the grievances of the citi- 


zens are mainly redressed by the execu- 
tive administration itself.. There, it is 
unheard of a Minister being charged 
with mala fides or corrupt motives, 
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Therefore for their purpose probably 
they do not require the wide judicial 
authority as we find conferred on our 
courts in Article 226 of our Constitution, 
But of late, even in that country Courts 
have been empowered to award damages 
in writ matters, In our country Arti- 
cle 226 is worded in the widest language 
possible. The situation obtaining ın 
public life as noticed by the Supreme 
Court in the recent Presidential refe- 
rence case is certainly not encouraging, 
In Re. Special Courts Bill, 1978, AIR 
1979 SC 478 at 520, 521, Justice Krishna 
Iyer wrote: ` 

“Right at the beginning, an exordial 
enunciation of my socio-legal perspective- 
which has a constitutional bearing may 
be set out. I lend judicious assent to 
the broader policy of social justice bee 
hind this Bill, As I read it, this mea- 
sure'is the embryonic expression of a 
necessitous legislative project, which, iš 
full-fledged, will work a relentless break- 
through towards catching, through the 
compulsive criminal process, the higher 
inhabitants of Indian public and political 
decks, who have in practice, remained 
‘untouchable’ and ‘unapproachable’ to the 
rule of law. ‘Operation clean-up’ is a 
‘consummation devoutly to be wished’, 


- although naive optimism cannot obfus- 


cate the obnoxious experience that laws 
made in terrorem against those who 
belong to the top power block prove in 
action to be paper tigers, The pathology 
of our public law, with its class slant, 
is that an unmincing ombudsman or sen- 
tinel on the qui-vive, with power to act 
against those in power, now or before, 
and offering legal access to the informed 
citizens to complain with immunity does 
not exist, despite all the bruited umbrage 
of political performers against pecula- 
tions and perversions by higher echelons, 
Law is what law does, not what law says 
and the moral gap. between word and 
deed menaces people’s faith in life and 
law. And then, the tragedy — democracy 
becomes a casualty, _ 

The greatest trauma of our times, for 
a developing country of urgent yet tan- 
talising imperatives, is the dismal, yet 
die-hard, poverty of the masses and the 
democratic, yet graft-riven, way of life 


. of power-wielders, Together they blend 


to produce gross abuse geared to per. 
sonal aggrandizement, suppression of ex- 
posure and a host of other horrendous, 
yet hidden, crimes by the summit ex- 
ecutives pra tem, the para-political mani- 
pulators and the abetting bureaucrats, 
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And the rule of law hangs limp or barks 
but never bites, An anonymous peet 


sardonically projected the social dimen- :' 


sion of this systemic deficiency : 


“The law locks up both man and wo- 
man who steals the goose from off the 
common, But lets the greater felon loese 
who steals the common from the goose,” 

The impact of ‘summit’ crimes in fhe 
Third world setting is more terrible than 
the Watergate syndrome as percept.ve 
social scientists have unmasked. Corrup- 
tion and repression — cousins in such 
situations — hijack developmental pro- 
cesses, And, in the long run, lagg-ng 
national, progress means ebb:ng 
people’s confidence in constitutional 
means to social justice. And so, to 
track down and give short shrift to 
these heavy weight criminaloids who 
often mislead the people by public maral 
weight-lifting and multipoint mani- 


I therefore think that our Courts too, 
enjoying extensive jurisdiction and: au- 
thority under Article 226 of the Consti- 
tution should be activists in maintain-ng 
purity of public administration, They 
should without a second thought quash 
the illegal orders of the Ministers end 
their departments. But they should do 
more. In appropriate cases they shoald 
investigate into the civil liability of all 
those involved in shady transactions, 
. This is the only way of fixing individual 
responsibility which is necessary for up- 
holding rule of law, As professor Wade 
says, ‘it was and is a principle of first 
importance that ministers and officials 
of all kinds high or low are personally 
liable for any injury for which tkey 
cannot produce legal authority.........” 


“The persanal liability of officials was 
wesvanecs one of the great bulwarks of the 
rule of law”, Purity of public administza- 
tion in our country which is made our 
charge under the constitution calls fo- 
day for nothing less drastic, What. is 
more, Equality Clause of our Consticu- 
tion as applied to criminal and civil ïa- 
bility calls for equal enforcement, It 
must be known to all those who exercise 
the powers of the State mala fide and in 
utter abuse of authority that they would 
- run the risk of exposing themselves to 
civil and criminal liabilities. 

Appeal allow2d, 
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LAKSHMAIAH AND PUNNAYYA, JJ. 


K. R. K. Vara Prasad, Petitioner v. 
Union of India, Respondent. 


Writ Petn. No. 210 of 1980, D/- 12-2- 
1980. 


(A) Constitution of India Arts. 1, 245 
and Sch. VII List M1 Entry 1 — Penal 
Code (1860) Section 18 — Section 18 de- 
fining ‘India’ as excluding State of J. & K. 
is not violative of Article 1 — It is con- 
sistent with S. 1 Cri. P. C. — It is with- 
in power of Parliament in view of Arti- 
cle 245, (Criminal P. C. (1974), S. 1). 


Section 18 of the Penal Code which 
defines ‘India’ as the territory of India 
excluding the State of Jammu and 
Kashmir, is not opposed to Article 1 of 
the Constitution and is not unconstitu- 
tional. The Parliament has power to ex- 
clude the State of Jammu and Kashmir 
in the definition of India under Sec. 18 to 
be consistent with Section 1 of the Cri- 
minal Procedure Code. (Para 6) 


The local extent of operation of the 
Cr. P. C. has been declared under Sec- 
tion 1 of the Code to the whole of India 
except the State of Jammu and Kashmir. 
It is, therefore, clear that the Code 
does not apply to the State of Jammu 
and Kashmir though it applies to 
all other States in India, To be consis- 
tent with the provisions of Sec, 1 of the 
Cr. P. C. Section 18 Penal Code defines 
‘India’ as above, which means the terri- 
tories to which the Code extends. When 
the Parliament intends to apply the Code 
to all the territories of India except the 
State of Jammu and Kashmir, as provid- 
ded by Section 1, the definition of India 
piven under Section 18 Penal Code should 
not be different from the provisions of 
Section 1 of the Code and the Parlia- 
ment, therefore, felt in its wisdom to de- 
fine India under Section 18 as the terri- 
tory of India excluding the State of 
Jammu and Kashmir, (Paras 7, 8) 


Under Article 245, the Constitution has 
given the legislative power to the Parlia- 
ment to make laws for the whole or any 
part of the territory of India. In ex- 
ercise of the power given by the Con- 
stitution under this Article, the Parlia- 
ment, has extended the Code under Sec- 
tion 1 of Cr. P. C. to all the States of 
India except the State of Jammu and 
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Kashmir and accordingly has 
under Section 18 of the Penal Codeso 


as to be consistent with Section 1 of the- 


Code. (Para 9) 

(B) Constitution of India Art. 226 — 
Party aggrieved alone can apply under 
Article. 5 

It is now well settled that the exis- 
tence of a right and the infringement 
thereof are the foundation of the exercise 
of the jurisdiction of the High Court 
under Article 226 of the Constitution. 
An application under Article 226 can 
only be made at the instance of an in- 
dividual who is himself an aggrieved 
person. If he is not aggrieved, he can- 
not seek for relief under Art. 226. AIR 
1952 SC 12 and AIR 1964 SC 685 Foll. 


(Para 11). 


The mere fact that the petitioner is a 
citizen of India. or the President of the 
Indian Fundamental Rights Association 
does not confer any right. on him to seek 
relief under Article 226 of the Constitu- 
tion. (Para 11) 

(C) Constitution of India Arts. 51-A 
and 226 — Fundamental duties — Peti- 
tion seeking mandamus declaring that 
Sec. 18, Penal Code defining ‘India’ as 
excluding State of Jammu and Kashmir 
is opposed to Article 1, Constitution — 


Petitioner a President of Indian Funda- - 


mental Rights Association — Claim not 
coming under any of the duties enu- 
merated in Article 51-A — Petition is 
not maintainable. (Para 14) 
Cases Referred : Chronological Paras 
AIR 1964 SC 685 11 
AIR 1952 SC 12 11 


K. R. K. Vara Prasad, for Petitioner 
in person; K. Subrahmanya Reddy, 


Standing Counsel, for Central Govt. on _ 


behalf of Respondent. 

PUNNAYYA, J.:— The petitioner is 
the President of the Indian Fundamental 
Rights Association having its Head- 
quarters at Secunderabad. He seeks for 
the declaration that the definition given 
under. Section 18 of the Indian Penal 
Code is ultra vires of the Constitution. 


2. According to him, Article 1 of the 
Constitution defines ‘India’ as the Union 
of States and hence-it includes the State 
of Jammu and Kashmir. He, therefore, 
contends that Section 18 I. P.. C. which 
defines ‘India’ as the territory of India 


- excluding- the State of Jammu and 
- Kashmir, is opposed to Article 1 of: the- 


Constitution and is therefore, uncon- 


- stitutional. 


K, R K. Vara. Prasad. 
defined. 


- He argues: that. . -Parliament - 


vi Union of India. ` ALR, 


has no power or authority:to exclude the -- 
State of Jammu and Kashmir in the de- 
finition of India under Section 18 of the - 
I, P. C, contrary to the definition of 
India under Article 1 which eludes the 
State of Jammu and Kas 

3. Article 1 of the Constitution miis 
as follows :— 

- "(1) India, that is Bharat, shall be 
Union of States, 

(2) The States and the territories 
thereof shall be as specified in the First 
Schedule. 

(3) The territories of India shall com- 
prise 

(a) the territories of the States; 

(b) the Union territories specified in 
the First Schedule; and 

(c) such other territories as may be 
acquired.” 

4, Clause (2) says that the States and 
the territories thereof shall be . specified 
in the First Sch. First Sch. mentions the 
names of the States and the territories 
that each State comprises of. The State 
of Jammu and Kashmir takes its place 
as No, 15 amongst the States mentioned 
therein. | 

5. Section 18 of the I. P. C. therein- 
after referred to as the ‘Code’) defines- 
India’ as follows :— 

“18. “India” _ means the territory of 
India excluding the State of Jammu and- 
Kashmir.” 

6. We feel no’ doubt that the defini- 
tion of India given by Section 18 of the 
Code is not co-extensive with the defini- 
tion of ‘India’ given by Article 1 of the 
Constitution inasmuch as the definition 
of India given under Section 18 is not 
inclusive of Jammu and Kashmir. But 
we find ourselves unable to agree wit 
the contention of Sri Prasad that Sec- 
tion 18 is unconstitutional, as the Par- 
liament has defined ‘India’ under Sec- 
tion 18 of the Code to.be consistent 
with the territorial extent and opera- 
tion as envisaged by Section 1-of the 
Code. 

%. Section I of the Code reads as fol- 
lows: — 

“L. This Act shall be called the Indian 
Penal Code and shall extend to the 
whole of India except the State of 
Jammu_and Kashmir.” 

. The local extent of operation of-the Code 
has been declared under this Section tol _ 
the whole of India - except the State off 
Jammu and.. Kashmir. It is, _ therefore, 
clear that the Code. .does:not .. apply tof- 
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ih a State of Jammu and Kashmir though 
it applies to all other States in India. 


"8, To be consistent with the provi- 


sions of Section 1 of the Code, Sec. 18 
defines ‘India’, as stated above, which 
means the territories to which the Code 
extends, When the Parliament intends 
to apply the Code to all the territorizs 
of India except the State of Jammu amd 
Kashmir, as provided by Section 1. the 
definition of India given under Sec. 18 
should not be different from the provi- 
sios of Section 1 of the Code and the 
-|Parliament, therefore, felt in its wisdan 
to define India under Section 18 as the 
territory of India excluding the State of 
Jammu and Kashmir, If India is defined 
under Section 18 co-extensive with Ari- 
cle 1, as advocated by Mr. Prasad, it 
will be inconsistent with Section 1 of the 
Code. As the definition of India und=r 
Section 18 excluding the State of Jammu 
and Kashmir is intended for the opera- 
tion of the Code, Section 18 does- not 
offend Article 1 of the Constitution. Ua- 
less Section 1 of the Code is amended 50 
as to extend the operation of the Coie 
even to the State of Jammu and Kashmir 


to be consistent with the definition of 


India. given in Article 1 of the Constit- 
tion, Section 18 of the Code should r2- 
mam, as it stands, 


9. Even the contention of Sri Prasad 
that the Parliament has no power or 
authority to define ‘India’ under Sec- 
tion 18 of the Code is devoid of substance 
in view of the express provisions of Ar-i- 
cle 245 which empowers the Parliament 
to apply a particular Act to the whole of 
India or to any part of India. There is 
no dispute that concurrent list of tne 
Constitution at Item No. 1 contains “Cri- 


minal Law including all matters includ- 


ed in the Indian Penal Code at the com- 
mencement: of the Constitution” and 
hence Parliament is competent to enect 
the Indian Penal Code. Article 245 gives 


the power to the Parliament to make a - 


Jaw for the whole or any part of tne 
territory of India. It reads as follows: 


“945 (1). Subject to the provisions of 
this constitution, Parliament may maxe 
laws for the whole or any part of the 
territory of India, and tke Legislature 


of a State may make laws for the whcle 


_ or any part of the State, 


(2) No law made by Parliament shalf 
be deemed to- be invalid onthe ground 
that ~it- would: have- - 
u- ọperation” > ` wea E Roe 
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Under. this Article, the Constitution has 
given the legislative power to the Par- 
liament to make laws for the whole or 
any part of the territory of India. In ex- 
ercise of the power given by the Consti- 
tution under this Article, the Parliament, 
has extended the Code under S, 1 to all 
the States of India except the State of 
Jammu and Kashmir and accordingly 
‘has defined under Section 18 so as to be 
consistent with Section 1 of the Code. 
The legislative power of the Parliament 
in extending the Code under Sec. 1 to 
all the States of India except the Staie 
of Jammu and Kashmir and defining 
India under Section 18 to be consistent 
with Section 1 cannot therefore be ques- 
tioned. Thus, on merits, the contentions 
of Sri Prasad are devoid of substance. 


10. Sri Subramanya Reddy, the learn- 


ed Standing Counsel of the Central Gov- 


ernment, questions the maintainability 
of the petition. According to him, any 
one is not entitled to invoke the jurisdic- 
tion of this Court under Article 226 and 
the petition is not maintainable unless 
the petitioner satisfies the court that he 
has a-valuable right and that right has 
been infringed. He, therefore, contends 
that the petitioner has-not established 
that any of his rights has been infringed 
and hence this Writ Petition is not 


' maintainable. 


11. We think that this contention is 
well-founded. It is now well settled that 
the existence of a right and the infringe- 
ment thereof are the foundation of the 
exercise of the jurisdiction of the High 
Court under Article 226 of the Con- 
stitution. An application under Art. 226 
can only be made at the instance of an 
individual who is himself‘ an aggrieved 
person. If he is not aggrieved, he cannot 
seek for relief under Article 226. The 
rule that it is only a person whose 
rights are directly affected that can ap- 
ply under Article 226 is in accordance 
with the established , principle of law 
that no one except those whose rights 
and interests are directly affected can 
raise the question of the constitutionality 
of the law. The Supreme Court in State 
of Orissa v. Madan Gopal, AIR 1952 SC 
12 held that the issuance of writs or 
directions by the High Court is founded 
only on its decision that a right of the 
aggrieved. party under Part III of the 
Constitution (Fundamental Rights) has 
-been infringed. It can also issue writs or 


give some directions for any -other pur-- . 
«pose,. Therefore, the. existence- of- the. 


246 A.P. 


right is the foundation of the exercise of 
furisdiction of the court under Arti- 
cle 226. This proposition of law was 
reiterated in State of Orissa v, Ram 
Chandra AIR 1964 SC 685, Their Lord- 
ships held that though the jurisdiction 
of the High Court under Article 226 is 
wide in that sense, the concluding words 
of the Article clearly indicate that be- 
fore a writ or an appropriate order can 
be issued in favour of a party, it must 
be established that the party has a right 
and the said right is illegally invaded or 
threatened. The existence of a right is 
thus the foundation of a petition under 
Article 226. The petitioner does not com- 
plain that any of his rights—personal or 
fundamental have been infringed or vio- 
fated by any law or order or by any ac- 
tion of Government or any authority. If 
that be so, he is not entitled to invoke 
the jurisdiction of the High Court under 
Article 226. The mere fact that the peti- 
tioner is a citizen of India or the Presi- 
dent of the Indian Fundamental Rights 
Association does not confer any right on 
him to seek relief under Article 226 of 
the Constitution. 


12. But Sri Prasad contends that the 
Constitution provides under Article 51-A 
certain Fundamental duties just as 
fundamental rights which are guaranteed 
by the Constitution to a citizen. He, 
therefore, claims that in respect of Arti- 
ele 51-A, he is entitled to apply under 
Article 226 for the issuance of a writ of 


mandamus declaring that Section 18 of. 


the Code is opposed to Article I of the 
Constitution. 


13. We find ourselves unable fo ac- 
cept even this contention. Article 51-A 
was inserted in the Constitution by the 
42nd Amendment Act of 1976 which 
came into force from 3-1-1977. It reads 
as follows: . 

"51-A. Fundamental Duties:— It shall 
be the duty of every citizen of India — 

(a) to abide by the Constitution and 
respect its ideals and institutions, the 
National Flag and the National Anthem: 

(b) to cherish and follow the noble 
ideals which inspired our national strug- 


_ gle for freedom: 


(c) to uphold and protect the sover- 
eignty unity and integrity of India; 

(d) to defend the country and render 
national service when called upon to do 
$9; ` 

{e) to promote harmony and the spirit 
of common brotherhood amongst all the 
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people of India transcending religious, 
linguistic and regional or sectional 
diversities; to renounce practices deroga- 
fory to the dignity of women; 

(f) to value and preserve the rich 
heritage of our composite culture; 

(g) to protect and improve the natural 
environment including forests, lakes, 
rivers and wild life, and to have compas- 
sion for living creatures; 

(h) to develop the scientific temper, 
humanism and the sprit of inquiry and 
reform; 

, G) to safeguard public property and 
to abjure violence; 

(i) to strive towards excellence in all 
spheres of individual and collective ac- 
tivity, so that the nation constantly rises 
to higher levels of endeavour and ac- 
chievement.” 

14. A careful examination of these 
provisions makes it abundantly clear 
that the Constitution commands the citi- 
zen of India to follow the duties enu- 
merated under this Article. The peti- 
tioner is not able to show how his claim 
will come under any of the duties stated 
under Article 51-A. He is, therefore, not 
entitled to invoke the jurisdiction of the 
High Court under Article 226. 


15. In view of the aforesaid reasons, 
we find no merits in the Writ Petition, 
It is, therefore, dismissed, but in the cir- 
cumstances, without costs. 


Petition dismissed, 





AIR 1980 ANDHRA PRADESH 246 
ALLADI KUPPUSWAMY AND 
PUNNAYYA, JJ, 

Sadar Anjuman Ahmediyya, Muslim 
Mission, Petitioner v, State of Andhra 

Pradesh and others, Respondents, 

Writ Petn. Wo, 4910 of 1979 and 
W. P.M. Ps, Nos, 8304 and. 8343 of 1979, 
D/- 10-4-1980, i 


(A) Land Acquisition Act (1894), Sec- 
tions 4; 6, 48 and 55— General Clauses 
Act (1897), S. 21 — Withdrawal from 
acquisition — It must be by means of 
Notification in Gazette (Andhra Pra- 
desh Rules in G. ©. Ms, Nos. 2110 
Revenue (LL.L) D/- 14-10-1959, R. 5). 


By virtue of S. 48 it is open to the 
Government except in a case governed 
by S. 36 to withdraw from the acqui- 
sition of the land of which possession — 
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has not been- taken. Section 48 does 
not provide for the manner in which 
such withdrawal can be made, Rule 5 
framed under S 55 lays down the 
procedure. It is clear from this rula 
that if the Government decides to 
withdraw from such acquisition, it 
must be by means of a_ notification 
published by the Government.: Wh2re 
though a notification for withdrawal 
was sent to Government but it was not 
approved and there was no publicat.on 
of notification there could be no with- 
drawal of land from acquisition, AIR 
1946 Mad 450, Relied on, (Para 4} 


The notification under Ss, 4 and 6 
cannot also be deemed to have been 
cancelled by reason of a memo of tha 
Government directing the Collector ta 
drop further proceeding in this regard, 
by- invoking S. 21, General Clauses 
Act. While S 21, General Clauzes 
Act empowers the Government to ze- 
scind a notification made by it under 
any Act or Regulation, it provides that 
the power to rescind must be exercis- 
ed in the like manner and subject ta 
the like sanction and condition as in 
the case of making a notification, It 
therefore follows that if the power to 
acquire the land is to be exercised by 
means of notification under Ss, 4 anc 6 
of the Land Acquisition Act which ara 
to be published in the Gazette, ‘the 
power to cancel or rescind that not=fi- 
cation should also be exercised by the 
issue of a notification duly published in 
the Gazette. Thus whether the previcus 
notification has to be withdrawn uncer 
S. 48 (1) of the Land Acquisition Acé 
er cancelled under S. 21 of the Gere 
ral Clauses Act, it has tc be done orly 
by means of another notification publi~ 
shed in the Gazette, (Paras 5, 6) 


(B) Constitution of India, 
and 26 — Property belonging to rai- 
gious denomination — Compulsory ac- 
quisition — Articles not violated. AIK 
1980 Andh Pra 205, Applied. (Para 6} 


(C) Land Acquisition Act (1894), S. 4 
«Publication of notification in Gaze-te 
~ Substance of notification not. publish- 
ed in locality immediately, due to strike 
of N.G.O.S. — Proceedings are rot 
illegal, AIR 198¢ Andh Pra 85, Applied. 


(Para 7} 


(D) Land — Acquisition Act (18%), 
Ss. 4 and 6 — Acquisition for pubtic 


purpose — Order whether mala fide — 


Determination. 
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While bad faith invalidates the exer- 
cise of power in so far as it attains 
the ends beyond the sanctioned pur- 
pose of power, if the use of the power `. 
is for the fulfilment of a legitimate 
object, the actuation or catalysation by 
malice is not legicidal. The action is 
bad where the true object is to reach 
an end different from the one (for 
which the power is entrusted, goaded 
by extraneous consideration, good or 
bad, but irrelevant to the entrustment, 
When the custodian of power is influ- 
enced in its exercise by considerations 
outside those for promotion of which 
the power is vested, the Court calls ıt 
a colourable exercise and is undeceived 
by illusion, AIR 1980 SC 319, Foll. 

(Para 8). 


In the instant case the acquisition 18 
undoubtedly for a public purpose viz, 
for construction of a portion of Na- 
tional Police “Academy, It is not for the 
attainment of any object other than 
the. object permitted by the Act viz, 
for public purpose, It may be that at 
some stage, the National Police Aca- 
demy felt that the acquisition proceed- 
ings should be costly and asked the 
Government to drop for the time being 
but before final action was taken, they 
acquired sanction for the necessary 
funds and therefore requested the Gov- 
ernment to continue the proceedings, 
It cannot. in the circumstances be said 
that either the National Police Aca- 
demy or the Government in complying 
with the request of the Police Aca- 
demy acted mala fide, (Para 8) 


(Œ) Land Acquisition Act (1894), Sec- 
tions 3 (3, 4, 6 — Territorial jurisdic- 
tion — Notification in respect of cer- 
tain land — Subsequently lands form- 
ing part of another district — Effect. 


Under S. 3 (c) of the Act, the ex- 
pression “Collector” means the Collec- 
tor of a District, and includes a De~ 
puty Commissioner and any officer 
specially appointed. by the appropriate 
Government to perform the functions 
of a Collector under the Act. As under 
the notification, in the instant case, the 
Special Deputy. Collector of the Dis- 
trick wag appointed by the Government 
fo perform. the functions of the Col- 
lector with reference to the land. in 
question, he must be deemed fo be the 
Collector for all the purposes of the 
Act. He is therefore entitled to con- 
tinue the proceedings under the Act. 
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The mere fact that the Collector ceas< 
ed to have jurisdiction over that part 
of the District which was subsequent- 
ly included in another District does 
not in any way affect the notification 
made under S. 6 of the Act in which 
it is stated that the Special Deputy 
Collector was appointed to perform the 
functions of the Collector under tha 
Act. That power continues even after 


the formation of the separate District. . 


(Para 8) 


Cases Referred: Chronological Paras 


AIR 1980 SC 319 8 

AIR 1980 Andh Pra 85: (1979) 2 at 
(HC) 253 

AIR‘ 1980 Andh Pra 205: (1979) 2 Anah 
WR 329 


AIR 1977 SC 2313 5 
AIR 1968 SC 1223 7 
AIR 1966 SC 1593 5 
AIR 1957 SC 676 5 
AIR 1946 Mad 450 4 

ALLADI KUPPUSWAMY, J.: — The 


petitioner is a President of a Society 
Sadar Anjuman Ahmediyya, Hyderabad, 
Ahmadiyya is a sect or the denomina- 
tion of Islam religion and is a mino- 
rity community which maintains its 
own religious institutions. 

2. The case of the petitioner is that 
the Society entered into an agreement 
to purchase S, Nos, 294 to 302 of the 
extent of Ac. 76-00 in Attapur village, 
Rangareddy District at the rate of Rs. 
2,500/- per acre and paid Rs. 1,60.000/- 
to the vendors from time to time to- 
wards the sale price. The Society was 
put in possession of the land and also 
constructed a building at a cost of Rs. 
50,000/- in the year 1967 for the pur- 
pose of carrying on religious activities. 
Out of this land, the land bearing S. 
Nos. 294 to 300 was notified for acqui- 
sition under the Land Acquisition Act 
and the notification under S. 4 of the 
Land Acquisition Act dated 10-3-1971 
was published in the Gazette on 25-3- 
1971. On the same day, a notification 
under Section 6 of the Land Acquisi- 
tion Act was also published. Repre- 
sentationg were made to the State 
Government not to acquire the land as 
it belongs to a minority sect and was 
used for religious purposes. In view of 
this representation, the case of the 
petitioner is that the acquisition pro- 
ceedings were dropped in the year 1974 
and a memorandum to that effect dated 
20-10-1974 was issued by the Govern- 
mient the Ist respondent herein. The 
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petitioner however was surprised that 
proceedings under the -Land Acquisi- 
tion Act were started again on 26-3- 
1979, The Society gave a representa- 
tion to the Special Deputy Collector, 
Land Acquisition (General), Hyderabad 
that he had no jurisdiction to continue 
the land acquisition proceedings, It 
was contended inter alia before him. 
that as the land formed part of Ranga 
Reddy District, he had no jurisdiction 
te continue the land acquisition pro- 
ceedings. This contention was rejected 
by the 2nd respondent by his order 
dated 23-4-1979. The petitioner there- 
Petition praying 
for the issue of an appropriate direc- 
tion directing the 2nd respondent to 
forbear from proceeding under the 
Land Acquisition Act with regard to 
the acquisition of S. Nos, 294 to 300 in 
Attapur Village measuring Ac, ` 64-15 
guntas. Sri A. Venkata Ramana, the 
learned counsel for the petitioner has 
urged the following contentions before 
us: 

(i) The land acquisition proceedings 
were dropped. in 1974 and the respon- 
dents had no jurisdiction to continue 
those land acquisition proceedings. 
The Land could not be acquired with- 
out fresh notifications under Sections 4 
and 6 of the Land Acquisition Act. : 

(ii) The land acquisition proceedings 
are violative of the fundamiental rights 
of the petitioner Society granted under 
Article 26 of the Constitution of India. 

(iii) There was no public notice of 
the substance of the notification under 
Section 4 of the Land Acquisition Act 
at a convenient place in the locality as 
required by Section 4 (1) of the Land 
Acquisition Act and hence the acquisi- 
tion proceedings are illegal. 

(iv) Even though the notification 
under Section 4 of the Land Acquisi- 
tion Act was published on 25-3-1971 
no proceedings under the Land Acqui- 


sition Act were taken until 1979 and 
in view of this enormous delay. the 
proceedings are illegal and are liable 


to be quashed. . 
(v) The Special Deputy Collector, 
Hyderabad who is the 2nd respondent 
herein has no jurisdiction to continue 
the land acquisition proceedings as’ 
the land is situated in Ranga Reddy 
District. . 
CONTENTION I:— The first and. 
main contention is that the land ac-- 
quisition © proceedings were dropped’ 
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cannot be taken in pursuance of . the 
earlier notifications’ of 1971 without 
issuing fresh notifications. The respon- 
dents deny that the- land acquisition 
proceedings were dropped. In any 
event, it is contended that until and 
unless there is a notification cancelling 
the earlier notification or withdrawing 
the land from the acquisition proceed- 
ings, the original notification continues 
to be in force and proceedings can be 
continued at any time in pursuance o 
the said notification. i 


S Anjuman. Ahmediyya, . Muslim Mission .v.. State 
even in 1974 and hence proceedings ` 


3. In order to appreciate this con~- 


tention it is necessary to state a few 
facts, The acquisition was made for the 
construction of the National Police 
Academy, After the notification was 
published, it was challenged tya 
party who claimed to be interestec in 
the land as a perpetual lessee in V/rit 
Petition No. 3299 of 1971. He contend- 
ed that notice of the acquisition . pro- 
ceedings must be given to him anc in 
his absence, the proceedings cannot go 
on. He also. applied for stay of fur- 
ther proceedings and passing of the 
award in Writ Petition Miscellaneous 
Petition No. 5078 of 1971. Consequent- 
ly, this petition was dismissed on 22- 
1972 on the ground that his request 
that he should be impleaded in <he 
land acquisition proceedings was grant- 
ed by the authorities concerned.. An- 
other Writ. Petition No. 3667 of 1971 
filed by: another person in regard to 
the land acquisition proceedings was 
withdrawn on - 24-2-1972, It appears 
from the records produced before us 
that the Director, National Police Aza- 
demy addressed a letter to the Govern- 
ment on 16-10-1974 that the proposal 
for acquiring additional land for the 
Academy was initiated to find addi- 
fional accommodation for the National 
Police Academy, Since then the ze- 
quirements were met by the land made 
available by the Osmania University. 
In the circumstances, the Government 
of India intimated the Academy mot 
fo go ahead with the acquisition of 
additional land and therefore the aca- 
demy requested that the acquisition 
proceedings may be dropped for the 
present. Accordingly the government 
addressed. a letter to the Collector, 
Hyderabad: enclosing a copy of the 
letter received from the Natioral 


s 


Police Academy and requested him to. 


drop — further 
matter in view- 


: proceedings . in’. the. 
of: the circumstances 


The 


ing its publication in the Gazette. 


. presentation having been rejected, 
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explained by the Director, National 
Police Academy, The Collector in his 
turn addressed a letter to the Special 
Deputy Collector (Land Acquisition) 
Hyderabad dated 29-11-1974 enclosing 


. a copy of the Government Memoran- 


dum and requesting the Special Deputy 
Collector to submit the withdrawal 
proposals in this regard. The Special 
Deputy Collector, accordingly sent a 
withdrawal notification purporting to 
be under Section 48 (1) of the Land 
Acquisition Act to the Collector with 
a request to approve the same and for- 
ward it to the Government for the ap- 
proval of the Government and for 
publication in the Government Gazette, 
Collector accordingly sent the 
withdrawal notification under Section 
48 (1) of the Land Acquisition Act for 
approval of the Government and caus- 
It 
however appears that before the with- 
drawal notification was published, a 
letter was received from the Director 
of the National Police Academy dated 
18-2-1976 stating that the Government 
of India had now conveyed sanction of 
the President to incur an expenditure 
not exceeding Rs. 11,50,000/- on the 
acquisition of Ac. 75-40 guntas of land 
in S, Nos, 294 to 300 and S. No. 29. 
He therefore requested that the Land 
Acquisition Officer may be directed to 
place the land contained in S. Nos. 294 
to 300 at the disposal of the academy 
as early as possible and the proceed- 
ings with regard to S. No 29 also may 
be expedited. The Government - for- 
warded this letter to the Collector and 
asked him to take urgent action to 
place the land bearing S. Nos. 294 to 
300 at the disposal of the National 
Police Acadamy. Accordingly, proceed- 
ings under the Land Acquisition Act 
were sought to be continued. The peti- 


‘tioner who entered into an agreement 


of sale with the purchaser in 1967 ad- 
dressed a letter on 6-8-1977 stating 
that the entire compensation has to be 
paid to him, Thereafter, as has already 
been stated he objected in*1979 to the 


` Jurisdiction of the Special Deputy Col- 


lector to continue the land acquisition 
proceedings as the .land was situated 
in Ranga Reddy District and his re- 
he 
filed this present Writ Petition. 


4. Under Section 4 of the Land Ac- 
quisition Act, whenever it appears to 
the appropriate. Government that land 
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in any locality ig needed or is likely 
to be needed for any public purpose, a 
notification to that effect shall’ be 
published in the official Gazette. After 
hearing the objections under Sec, ~-A 
the Government is satisfied that the 
land is needed for a public purpose, a 
declaration is :made under Section 6 of 
the Land Acquisition Act and this de= 
claration has. also to be published in 
.the official Gazette, Thereafter, the 
land is marked out and measured and 
notices are issued to persons interested 
under Section 9 of the Land Acquisi- 
tion Act. This is followed by an en- 
quiry and ‘award by the Collector, Sec- 
tion 48 of the Land. Acquisition Act 
provides that except in the ‘case pro- 
vided for in Section 36, the Govern= 
ment shall be at liberty to withdraw 
from the acquisition of land of which 
possession has not. been taken, Sec. 36 
of the Land Acquisition Act provides 
that on payment of compensation a8 
provided in the award, the Collector 
may enter upon and take. possession of 
the land. It is thus clear from Section 
48 of the Land Acquisition Act that it 
is open to the Government except in a 
case governed by Section 36, to with- 
draw from the acquisition of the land 
of which possession has not been taken, 
In this case, from the facts stated 
above, it is clear that there was a pro+ 
_ posal to withdraw from the acquisition 
in 1974 and a draft notification under 
Section 48 (1) of the Land Acquisition 
Act was also forwarded by the Collec- 
tor to the Government. But no noti- 
fication withdrawing from the acquisi- 
tion of any land was approved by the 
Government. Though Section 48 of the 
Land Acquisition Act provides that the 
Government shall be at liberty. to 
withdraw from the acquisition of any 
land of which possession has not been 
taken, it does not provide for the 
manner in which such withdrawal 


from acquisition can be made. But Sec- 


tion 55 of the Land Acquisition Act 
empowers the Government to make 
rules in matters connected with the 
enforcement of the provisions of the 
Act. In exercise of these powers under 
Section 55 of the Act, the Governor of 
Andhra Pradesh made certain rules in 
G. O. Ms, No. 2110 Revenue (I. L. 1) 
dated 14-10-1959. Rule 5 is in the fol- 
lowing terms: 

“On a consideration of the objections 
and the Collector’s report thereon, if 


Government decide that the land should 
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be acquired the declaration required 
under Section 6 of the Act should be 
submitted by the Collector of the Dis- 
trict or Collectors of the Districts con- 
cerned to Government for approval 
and publication in the official Gazette, 
Tf, on the other hand, Government 
decide to give up the acquisition, a 
notification under Section 48 (1) with- 
drawing from such acquisition shall be 
published by them,” 


It is clear from this rule that if the 
Government decides to withdraw from 
such acquisition, it must be by means' 
of a notification published by the Gov- 
ernment, In this case, there is no such 
notification published by the Govern- 
ment, As a matter of fact the record 
discloses that though a notification for 
withdrawal was sent to the Govern- 
ment: for approval, it-was not even 
approved by the Government, In the 
circumstances, it:is clear that there was 
no withdrawal of the land from ac- 
quisition within the meaning of Section 
48 -(1) ‘of the Land Acquisition Act 
read with Rule 5. It is no doubt true 
that the Government requested that 
the acquisition may be dropped but 
no notification as required by Rule 5 
was made withdrawing the land from 
acquisition under Section 48 (1) of the 
Land: Acquisition’ Act, Hence, we agree 
with the contention of the learned 
Government Pleader that there was no 
withdrawal of the land from acquisi- 
tion. In Mammad Koyi v. Province of 
Madras, AIR 1946 Mad 450 it was held 
that under Rule 5 of the Rules framed 
under the Land Acquisition Act (which 
corresponds to Rule 5 of the Rules 
framed by the Andhra Pradesh Gov- 
ernment) it is compulsory for the Gov- 
ernment to publish a notification of 
the decision of the Government under 
Section 48 (1) withdrawing from an 
acquisition. In that case also, the Gov- 
ernment decided to withdraw from the 
acquisition proceedings and directed 

to submit the necessary 
for publication but before 
it again decided to 
go on with the acquisition. It was held ` 
that it was entitled to do so and no 
renotification under Sections 4 and 6 
was necessary, 


5. The learned counsel for the peti- 
tioner further contended that even 
apart from the power contained under 
Section 48 (1) of the Land ` Acquisition 
Act, it was open to the Government te 


l 
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cancel any notification made under 
Section 4 or 6 of the Land Acquisit-on 
Act and in this case, it must be deem; 
ed that such a notification was cancel- 


led by reason of the memo of the Gev- - 


ernment dated 16-10-1974 directing -he 
Collector to drop further acquisit-on 
proceedings, He drew cur attention to 
the decision of the Supreme Court in 
State of M. P. v. Vishnu Prasad, AIR 
1966 SC 1593 wherein it was held tnat 
the argument that Secticn 48 (1) is che 
only method in which the Governm=nt 
can withdraw from the acquisition 
has no force because the Governm=2nt 
can always cancel the notifications 
under Sections 4 and 6 by virtue of 
its power under Section 21 of zhe 
General Clauses Act. It is however 
submitted by the learned Governm2nt 
Pleader that even if in view of zhe 
decision of the Supreme Court, che 
Government has a power to cancel -he 
notification de hors, the power con- 
tained under Sec. 48 (1: of the Land 
Acquisition Act, in exercise of zhe 
powers conferred under Section 21 of 
the General Clauses Act, even then, it 
cannot be done without a notificat.on 
cancelling the previous notifications 
duly published in the Gazette. This 
contention in our view deserves ac- 
eeptance. Section 21 ož the General 
Clauses Act provides that whereby eny. 
Central Act or Regulation, a power 
to issue notifications is conferred, then 
that power includes a power, exercis- 
able in the like manner and subject to 
the like sanction and conditions if any, 
to add to amend, vary or rescind ny 
notifications. While this section em- 
powers the Government to rescind - a 
notification made by it under any Act 
or Regulation, it provides that -he 
power to rescind must be exercised in 
the like manner and subject to zhe 
like sanction and condition as in 
case of making a notification. It there- 
fore follows that if the power to ac- 
quire the land is to be exercised by 
means of notification under Sections 4 
and-6 of the Land Acquisition act 
which are to be published in ‘fhe 
‘lGazette, the power to cancel or <e- 
scind that notification should also be 
exercised by the issue of a notificat.on 
duly published in the Gazette, In this 
ease, there is neither such a notifica- 
tion nor was there any publication in 
the Gazette. In K. P. Khetan v. Union 
of India, AIR 1957 SC 676 the Suip- 
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reme Court had to consider an order 
under Section 18-A of the Industries 
(Development and Regulation) Act of 
1951 which authorises the taking over 
the management of an undertaking in 
‘later can- 
celled by another’ order. Dealing with 
the power of the Government under 
Section 21 to cancel the previous noti- 
fication, it was observed that under. 
Section 18-A, the power to authorise a. 
person to take over the management 
can be exercised only by a notified 
order that is to say, by an order noti- 
fied in the official Gazette. This is the 
manner of the exercise of the power. 
The amending order had been made in 
the same manner and this requirement 
of Section .21 was therefore fulfilled, 
Sri A. Venkata Ramana, the learned 
counsel for the petitioner, however 
drew our attention to certain observa« 
tions of Justice Sarkar in the judg- 
ment in -which it is stated thus: 

“When Section 21 of the General 
Clauses Act makes the power to amend 
exercisable subject to the like condi- 
tions as in the main Act, it does not 
contemplate those conditions upon the 
fulfilment of which the right to issue 
the order arises under the main Act, 
Tf this were so, the power of amend- 
ment conferred by Section 21 would 
have been wholly redundant and un-~ 
necessary. If the conditions upon the 
fulfilment of which the right to exer- 
cise the power arose under the main 
Act existed then the Government could 
instead of amending the order make a 
fresh order under Section 94, General 
Clauses Act, if necessary, rescinding 
the earlier order, Therefore, it seems 
that the provision in Section 21, Gene- 
ral Clauses Act, that the power of 
amendment shall be exercisable sub- 
ject to like conditions does not refer 
to conditions upon the existence ~ of 
which the right to exercise the power 
arises under the main Act but refers 
to the . conditions to which the order 
issued under the main Act must be 
made subject.” 


These observations do not render any 
assistance to the petitioner in this case. 
We are not concerned here with the 
complying with conditions upon the 
fulfilment of which the right to exer- 
de- 
pended. We are here concerned with ' 
the manner- of the power to be exer- 
cised namely by issue of notification 
published in the oficial Gazette. Sec- 


` v čeedings and to 
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tion 21 of the General Clauses Act. is- 
clear. that the subsequent notification 
cancelling the previous one should be 


made in a like manner. Justice Sarkar - 


himself gives an illustration saying 
that under Section 18-A “any notified 
order issued under sub-section (1) shall 
have effect for such period not exceed- 
ing five years as may be specified in 
the order” and therefore, if an order 
is sought to be amended with the aid 
derived from Section 21, General Clau- 
ses Act, the amendment must observe 
the condition laid down in Sec. 18-A 
and such amendment cannot, therefore, 
extend the operation of the order be~ 
yond the period of five years mention- 
ed in the main Act, Justice Sarkar 
himself has stated in para 28 that the 
power to take over the management 
of an undertaking under Section 18-A 
could be exercised only by a notified 
order and that is the manner of the 
exercise of the power and as the 
amending order had been made in the 
same manner, the requirement of Sec- 
tion 21 of the General Clauses Act, 
therefore, was fulfilled. Therefore, far 
from being of any assistance to the 
learned counsel for the petitioner we 
are of the view that this decision cleam 
ly supports the. contention that the 
subsequent notification , cancelling the 
previous notification must also be noti- 
fied in the official Gazette if that is 
the manner in which the first notifica- 
tion has to be made. 


‘6. Sri’ Venkata Ramana relied upon 
a decision in C. A. T, A, Sales Co-op. 
Society v. A. P. Government, AIR 1977 


SC 2313. He drew our attention to the’ 


observations in paragraph 24 in which 
_the Supreme Court negatived the sub- 
mission that there was no direction in 
the order of the Government as re- 
quired under Section 77 of the A. P, 
Co-operative Societies Act as the Gov- 
ernment had only made a request in 
its communication. The Supreme Court 
pointed out that “any requests of the 
Government toa subordinate autho- 
rity is tantamount to a positive direc- 
tion or order and it will be difficult 
for the subordinate authority to 
regard the same.” We have no 

that. the request by the Government 
contained in its memorandum to the 
Collector and the further request by 
the Collector to the Special Deputy 


‘Collector to drop the acquisition: pro- 
submit- -proposals ‘for -. 
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dis- _ 
doubt - 


ALR, 
withdrawal must be construed as direc- 
tions, but, in the view we have taken 
viz., whether the previous notification 
has to be withdrawn under: Section 
48 (1)' of the Land Acquisition Act or 
cancelled under Sec, 21 of the General 
Clauses Act, it has to be done only by 
means of another notification published 
in the Gazette; this argument is not 
of any assistance to the petitioner. For 
the above reasons, we are unable to 
agree with the contention of the peti- 
tioner that the acquisition proposals 
must be taken to have been dropped 
and cannot be continued without the 
Tecourse to a fresh notification under 
Sections 4 and 6 of the Land Acquisi- 
tion Act. 


CONTENTION No. 2:— This conten= 
tion has to be rejected in view of the 
decision of this Court in Ashurkhana 
Nalsahabgadda v. District Collector, 
(1979) 2 Andh WR = 329:(AIR 1986 
Andh Pra 205) in which it was heid 
by a Division Bench of this Court that 
compulsory acquisition of property be- 
longing toa religious denomination 
-does not violate either Article 25 or 
Article 26 of the Constitution of India. 


. CONTENTION No, 3:— ‘It was 
sought to be contended that there was- 

no publication of the notice or the 
substance of the notification in the- 
locality as required under Section 4 (i): 


-of the Land Acquisition Act. It has 
however been substantiated by the 
Government that there was such a 
publication on 11-6-1971, Hence this 


contention fails. 


7. It is however argued by Sri 
A, Venkata Ramana, that even assum- 


- ing that there was such a publication, 


as the publication owas made nearly 

months after the publication of 
notice under Section 4 of the Land 
Acquisition Act, the requirements of 
Section 4 r/w. Rule 1 of the Rules 
have not been complied with. Rule I 
provides that immediately after. the 
publication of. the notification under 
Section 4 (1) of the Land Acquisition 
Act, the Collector shall issue. a notice 
stating that the land is needed .or like- 
ly to be needed for a public purpose 
and the notice should be published af 
the convenient places in the said loca- 
lity. He drew our attention to a deci- 
sion of this Court’ in G. Bheemappa v. 
State of A. P., (1979) 2 APLJ (HC) 253: 
(AFR 1980 -Andh Pra 85) in which it. 
was- held- that- -unless - the-- notification- - 
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in -the Gazette is followed immediately 
by publication of the notification in the 
locality, the requirements of Section 
-4 (1) cannot be said to have. been œm- 
- plied with, It was however pointed out 
‘jin that very case that there may be 
circumstances where it is impossible to 
publish a notification immediately (in 
the sense forthwith) after the notifica- 
tion is published in the Gazette. In the 
counter-affidavit, it is stated that the 
notification. could not be published im- 
mediately in the locality in view of 
the N. G. Os. strike. There is no rea- 
son not. to accept this explanation, I$ 
cannot therefore be said that the pro- 
ceedings were illegal as there was no 
compliance with Section 4 (1) r/w. 
Rule 1 in regard to the publicatior of 
the substance of the notification in the 
locality. 


CONTENTION No. 4:— This com- 
tention is based upon what is consicere 
ed to be inordinate delay in continuing 
the proceedings under the Land Ac- 
quisition Act even after the publication 
‘of notification under Section 4 of the 
‘Land Acquisition Act. In this connec- 
tion, our attention was drawn to the 
following observations af the Supreme 
Court in. Ambalal v, Ahmedabad 
Municipality, AIR 1968 SC 1223, 


“We are not. hereby to be under- 
stood as suggesting that after issue of 
the notifications under Sections 4 and 
6 the. appropriate Government would 
be justified in allowing the matters to 
drift and to take in hand the proce2d- 
ings for assessment of compensation 
whenever they think it proper to do 
It is intended by the scheme of che 
Act that the notification under Sec 6 
of the Land Acquisition Act must be 
followed by a proceeding for deter- 
mination of compensation without my 
unreasonable delay.” 


. 8 In this case, however, ifis seen 
that though the notification was pab- 
lished on 25-3-1971, further proceed- 
ings could not be taken in view of the 
Writ Petition No, 3299 of 1971 and the 
stay granted by this Court. In that 
petition, the proceedings were termi~ 
nated only on 2-2-1972. Another ‘Writ 
Petition which was filed was also wih- 
drawn on 24-2-1972. Thereafter, a te~ 
presentation was made by the National 
Police Academy- that there was no 
need to proceed with thé acquisition in 
view of the orders of the Government 
- Of: India not sanctioning the amounf re- 
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quired. for the- purpose and. therefore 


-steps were being taken to drop the 


proceedings, But, again, before the 
withdrawal was finalised and a proper 
notification was issued under Section 
48 (1) of the Land Acquisition Act, the 
National Police Academy appears to 
have obtained clearance from the Gov- 
ernment of India for necessary funds 
and therefore they requested the Gov- 
ernment to continue the land acquisi~ 
tion proceedings and thereafter, the 
proceedings were continued, At - the 
time of arguments, Sri A, Venkata 
Ramana submitted that the continua- 
tion. of the land acquisition proceed- 
ings in the circumstances of this case 
amounted to fraud on the exercise of 
power and the acquisition cannot in 
the circumstances be regarded as one 
for the purpose of the Act. He relied 
upon the correspondence between the 
National Police Academy and the Gov- 
ernment and submitted that at one 
stage, the National Police Academy 
persuaded the Government to drop the 
proposals only because they were in 
the hope that the land in question was 
covered by the Urban Ceiling Act and 
if so, the compensation which would 
be payable to the owner concerned 
would be much less than under the 
Land Ceiling Act, In such 2 case, it 
would be according to the correspon- 


dence roughly Rs, 2,00,000/- as against 
Rs, 11,50,000/- if the compensation was- 


paid under the Land Aéquisition Act 
It was for this reason that the Na- 
tional Police . Academy asked the Gov- 
ernment to drop the proposals for ac- 
quisition, But, later, when they found 
that one of the claimants had obtained 
exemption from the provisions of the 
Land Acquisition - Act, the National 
Police Academy was constrained to re- 


quest the Government to continue the . 


proceedings under the Land Acquisi- 
tion Act. In these circumstances the 
Tearned counsel said that the continua- 
tion of proceedings amounted toa 
fraud on the exercise of the power 


conferred under the Act. The question . 


whether the continuation of the pro- 
ceedings amounted to fraud on the 


exercise of the power conferred under 
the Act or not will depend upon vari- 
ous factors and circumstances. We do 
not think itis proper to permit the 


petitioner to raise this question at this . 
- stage - as it- involves going into question. 
of -fact,:. Further, . as “pointed -out by the ~ 


r 
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Supreme Court in State of Punjab v: 
Gurdial Singh, AIR 1980 SC 319, while © 


bad faith invalidates the exercise of 
power in so far as it attains the ‘ends 
beyond the sanctioned purpose of 


power, if the use of the power is for- 


the fulfilment of a legitimate object, 
the actuation or catalysation by malice 
is not legicidal, The action is bad 
where the true object is to reach an 
end different from the one for which 
the power is entrusted, goaded by ex- 
ftraneous consideration, good or bad, 
but irrelevant to the entrustment. 
When the custodian of power is influ- 
enced in its exercise by considerations 
outside those for promotion of ~which 


the power is vested, the Court: calls it. 


a colourable exercise ‘and’ is undeceiv- 
ed by illusion, In that case, the ac- 
quisition was sought for establishing a 
grain market: But, it was found that 
the real intention was to take away 
‘the land of particular persons to vent 
the hostility of a local politician and 
ex-Minister. It was therefore held that 
jthe acquisition was mala fide. In this 
case, the acquisition is undoubtedly for 
a public purpose viz. for construction 
ofa portion of National Police Aca- 
demy. -It is not for the attainment of 
any object other than ‘the object per- 
mitted by the Act viz., 
t at some stage, 
the National Police Academy felt that 
the acquisition proceedings should be 
costly and asked the Government to 
drop for the present but before final 
action was taken, they acquired sanc- 
\tion for the necessary funds and there- 
jfore requested the. Government to 
continue the proceedings. 
the circumstances be said: that either 
the National Police Academy or the 
{Government in complying with the 
request of the Police Academy acted 
mala fide. Hence, this submission is 
rejected. In the circumstances stated 
above, it cannot also be said that there 
has been such an inordinate delay as 
to vitiate the land acquisition proceed- 
ings. ; 
CONTENTION No. 5 :— The last 
contention is that the Special Deputy 
Collector, Hyderabad has no jurisdic- 
tion to continue the proceedings as the 
land is situate in Ranga Reddy Dis- 
trict. At the time when the notification 
was made under Sections 4 and 6 of 
the land acquisition Act, the land in 
question formed part of District of 
Hyderabad. Subsequently, 






It cannot in' 


a Separate’ 
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-the acquisition of the land. Under 


A.I R., 


district was formed called Ranga 
Reddy District in 1978 and the lands 
became part of Ranga Reddy District, 
It cannot be doubted that on the date 
when the notification was made, the 
Collector of Hyderabad had the juris- © 
diction to. take the land acquisition 
proceedings. In that notification, it is 
stated that the Special Deputy Collec- 
tor, Land Acquisition (General) Hyde- 
rabad is appointed to perform the 
functions of the Collector under the 
Act and is directed to take action for 
Sec- 
tion 3 (c) of the Land Acquisition ‘Act, 
the expression “Collector” means the 
Collector of a District, and includes a 
Deputy Commissioner and any offcer 
specially appointed by the appropriate 
Government to perform the functions 
of a Collector under the Act. As under 
the notification, the Special Deputy 
Collector, Hyderabad was appointed by 
the Government to perform the func- 
tions of the Collector with reference to 
the land in question, he must be deem- 
ed to be the Collector for all the pur- 
Poses of the Act. He is therefore enti- 
tled to continue the proceedings under 
the Act: The mere fact that the Col- 
lector of Hyderabad ceased to have 
jurisdiction over that part of the Hyde-| 
rabad District which was subsequently: 
included in Ranga Reddy District | 
does not in any way affect the notifi-! 
cation made under S. 6 of the Landi 
Acquisition Act in which it is stated 
that the Special Deputy Collector was 
appointed to perform the functions of 
the Collector under the Act. That 
power continues even after the forma- 
tion of the seperate District. The Spe- 
cial Deputy Collector was therefore 


right in rejecting the contention of the 


petitioner on this aspect by- his once 


dated 23-4-1979. 


9. The respondents have raised the 
contention that the Writ Petition is not 
maintainable at. the instance -of the 
petitioner who has no locus standi to 
file the Writ Petition. It is contended 
that there is only an agreement of sale 
in his favour and the allegation made 
by him that he is in possession of the 
land is not correct. The person alleg- 
ing to be the owner of the land filed 
an application . W. P. M. P. No. 8343/79 
to implead him as a party and =~ 
W. P.M. P. No. 8304/79 was’ filed by 
subsequent purchasers under agree» 
ment of sale from the owner to im~ 
plead themselves as parties. As both of 
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them claim interest in the land, we 
consider it desirable that they should 
- also be made parties to this petition 
and accordingly these petitions are 
ordered. It is unnecessary for us to 
go into the question Whether the peti- 


tioner has locus standi to maintain this ' 


Writ Petition or not as we have held 
against the petitioner on merits, 

10, In the result, the Writ Peti= 
tion is dismissed with costs. Advocate’s 
fee: Rs. 150/-, 

11. An oral application is made by 
the petitioner for leave to appeal to 
the Supreme Court. As we are of the 
‘view that there is no substantial ques~ 
tion of general importance required to 
be considered by the Supreme Court 
involved in this Writ Petition, we see 
no reason to grant leave. The applica 
tion is dismissed. It is also prayed that 
the further proceedings under the 
Land Acquisition Act may be stayed. 
We stay the proceedings for a period 
of two months so as to enable the 
petitioner to apply to the Supreme 
Court for special leave and obtain 
appropriate orders, i 

Petition dismissed. 
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Thangirala Premakumar and others 
Appellants v, R, Anjaneyulu and others 
Respondents. 

A. A. O. No, 506 of 1979, D/- 30-10- 
1979, P 
Arbitration Act (1940), Ss. 34, 38 — 
Stay of suit — Conditions precedent —~ 
Offer by Advocate of one of the defen- 
dants to appear on behalf of others, 
whether amounts to ‘taking step in pro- 


ceedings’ by them — Refusal to stay. 


proceedings — Powers of appellate 
Court — Discretion exercised by lower 
Court after considering relevant fac- 
tors — No interference in appeal —~ 
(Civil P. C. (1908), S. 107 and O. 3, R. 4). 

Section 34 vests power in the Court to 
stay legal proceedings where there is an 
arbitration agreement, Any party to an 
arbitration agreement may avail him- 
self of the right to obtain, stay of legal 
proceedings, provided the requirements 
of that Section are satisfied. If the party 
to the arbitration agreement does not 
make the application for stay under See~ 


GX/HxX/c956/80/LGC 
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tion 34 before filing the written state- 
ment or taking any other steps in the 
proceedings, then he has no right to 
seek stay of proceedings. The applica- 
tion has to be made before any step is 
taken in the proceedings. That is a con- 
dition precedent to be satisfied for the 
exercise of the right to apply for stay 
of proceedings. If that condition is not 
satisfied, the Court or the judicial 
authority cannot stay the proceedings. 
Even if an application is made before 
the written statement is filed and any 
other step is taken in the proceeding the 
applicant has still to satisfy the Court 
that he was at the time when the pro- 
ceedings were commenced and still re- 
main ready and willing to do all things 
necessary to the proper conduct of the 
arbitration. Even then, the party is not 
entitled as of right to the stay of pro- 
ceedings; the Court must be satisfied 
that there is no sufficient reason why 
the matter should not be referred in ac- 
cordance with the arbitration agreement. 
Thus even where the requirements of 
Section 34 are satisfied, there is still a 
judicial discretion vested in the Court 
either to stay or not to stay the judicial 
proceedings. That discretion has to be 
exercised judicially having regard to the 
facts and circumstances of each case. 
(Case law discussed). (Para 9) 

The right to seek stay of the judicial 
proceedings vests in a party by virtue 
of the fact that he is a party to the 
arbitration agreement and by virtue of 
Section 34. Merely because one of the 
parties to the Arbitration agreement does 
not seek to exercise the right vested in 
him under Section 34, the other party - 
to the arbitration agreement cannot be 
deprived of that right. That right vests . 
in each of the parties to the arbitration 
agreement and each party can invoke 
the jurisdiction of the Court to exercise 
its power under Section 34. (Para 15) 

The appearance of an Advocate of one 
of the defendants and offering to file 
Vakalat for the appellant, the other de- 
fendant does not amount to the appel- 
lant taking a step in the proceeding so 
as to disentitle him from filing an ap- 
plication under Section 34 for stay of 
all further proceedings in the suif and 
in the interlocutory applications. An 
Advocate may act for a party in a Court 
of Law only on the strength of a Vakalat - 
signed by the party appointing him as 
his counsel, (Paras 12, 13, 16) 
_ Further, where the lower Court has 
aken all the relevant considerations in- 
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to account in coming to the conclusion 
that the discretionary power vested in it 
under Section 34 should not be exercis- 
ed in favour of the appellant and came 
to the conclusion that it was not a fit 
case to exercise discretion under Sec. 34 
fin favour of the petitioner-appellant, it 
would not be proper for the appellate 
court to interfere with that discretion. 
(Case law discussed) “(Paras 22, 23) 


Cases _ Referred : Chronological Paras 
AIR 1978 Andh Pra 80 - 13 
AIR 1973 SC 2071 12, 22 
AIR 1970 Mad 323 17 
AIR 1967 SC 249 22 
AIR 1960 SC 1156 11, 22 
AIR 1958 All 522 15 
AIR 1957 Andh Pra 172 (FB) 14 
AIR 1955 SC 53 10- 


(1909) 2 Ch 121: 100 LT 880, Ochs v. 
. Ochs Bros. 17 
(1902) 1 KB 480 : 86 LT 132, County 
Theatres & Hotels Ltd v. Knowles 17 
1896 AC 1: 73 LT 665, Ford’s Hotel Co. 
v. Bartlett 17 


(1894) 2 Ch 478 : 70 LT 674, Ives and 
Barker v. Willians 17 
(1885) 29 Ch D 50 : 52 LT 395, Gardner 
v. Jay 11 


(1873) 8 Ch App 473 : 28 LT 428, Willes- 
ford v. Watson 15 


. G. Narayana Rao, 
P. Rama Krishna Raju, 
A. Panduranga Rao, 
Respondents. 


MADHAVA REDDY, J.:— This appeal 
by the 3rd defendant in O. S. No. 155/79, 
on the file of the Principal Subordinate 
. Judge, Guntur, is directed against the 
order dismissing I. A. No. 1017/79. That 
was a petition filed by the appellant 
herein under S, 34 of the Indian Arbi- 
tration Act to stay all further proceed- 
ings in O. S. No. 155/79 including the 
proceedings in all interlocutory applica- 
tions pending disposal of that petition. 


2. The 1st respondent herein institut- 
ed the suit O. S. No. 155/79 for dissolu- 
tion of the . partnership firm and for 
rendition of accounts. The appellant de- 
fendant No. 3, respondent No. 1 plain- 
tiff, respondent No. 3 defendant No. 2, 
and the 4th . defendant-4th respondent, 
are partners of the 2nd respondent Ist 
defendant firm. It is the .case of - the 
plaintiff - that originally the 3rd defen- 
dart appellant established a propriety 
concern Messers. Srinivasa Agro Chemi- 
cals under the ‘self-employment : scheme. 
After. the construction of the building in 


for Appellants; 
(for No. 1) and 
‘(for No. 4), for 
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part and erection of the machinery to 
some extent as he was not in a position 
to complete the same, he secured a loan 
from the Punjab National Bank, the 5th 
Respondent herein. But as he was not 
able to invest anf further amounts the 
3rd defendant wanted the plaintiff and 
the 4th defendant to invest further 
amounts. Accordingly, the plaintiff, 2nd 
defendant and 4th defendant were taken 
as partners and they constituted them- 
selves into a partnership firm under the 
name and style of Srinivasa Agro Chemi- 
cals Limited. That firm was registered 
with the Registrar of Firms. A formal 
deed of partnership was executed on 
1-4-1974. The shares of the parthers in 
the said firm were as follows :— l 


Plaintif — 40 ps. 
2nd defendant —~ 20 ps, 
3rd defendant — 20 ps. 
4th defendant — 20 ps. 


The 1st defendant firm was being manag- 
ed by the 2nd defendant, who is the 
father of the 3rd defendant. It is the 
plaintifi’s case that he invested Rupees 
1,01,000 while the 4th defendant invest- 
ed Rs. 87,500. The 2nd defendant was 
appointed as a managing partner. It is 
alleged by the plaintiff that the 2nd and 
3rd defendants having taken over com- 
plete control of the business have been 
appropriating huge amounts for them- 
selves. On enquiry the plaintiff came to 
know that huge stocks of technical 
BHC, purchased for the purpose of con- 
verting them into dusting powers were 
sold away and the amounts were mis- 
appropriated by defendants 2 and 3 for 
their personal welfare. It is alleged that 
huge expenditure was booked by ob- 
taining bogus vouchers. Defendants 2. 
and 3 are alleged to be guilty of 
misfeasance and malfeasance. In or 
about April, 1979, when the plaintiff 
and the 4th defendant required them to 
show the account books they refused. 
They referred the matter to the media- 
tors K. Venkateswara Rao, Maddala 
Rama Rao and others which resulted 
only in the production of some of the ` 
books -of 1978 and 1979 and by the 2nd 
defendant. The inspection of these ac- 


count books confirmed their appréhen-. - 


sion regarding falsification of accounts 
and. mis-appropriation of the amounts. 
When the 2nd defendant was required to 
explain the accounts he refused to com- 


_ply. The plaintiff informed the 5th 


respondent Bank not to honour. the 
transactions of the 2nd defendant. The. - 
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2nd defendant is ‘also 


trying ‘to remove 
the firm -with a view.to .misappropriate 
the same: According .to the 
the accounts are ..properly . taken,: 


fits. Hence the suit. for dissolution of 
partnership: and accounts. was. laid on 
4-7-1979. . 


3. The plaintiff took out an urgent 
motion, even on that day for the appoint- 
ment of a Commissioner. Even before the 
summons were taken Mr. G. S. Rama 
Rao, Advocate, filed vakalat for the 2nd 
defendant on: 4-7-1979 and appeared be- 
‘fore the Court when the petition for ap- 
pointment of the Commissioner came up 
for consideration. Mr. G. S. Rama Rao, 


counsel for the 2nd defendant, took time: 


for filing counter and also offered to ap- 
pear for the 3rd defendant appellant and 
the 4th defendant 4th respondent here- 
in. The trial court passed orders appoint- 
ing a Commissioner to take an inventory 
of the properties of the firm. 


4. The plaintiff had also. filed a sepa- 
rate application for the appointment of 
a receiver. and yet another application 
for issuing. an injunction restraining the 
defendants from disposing of the stocks. 


The Commissioner visted the factory and . 


prepared inventory on 5-7-1979. At the 
time of the preparation of the inventory 


by the Commissioner, the 3rd defendant’: 
appellant was present. The Commissioner’ 
inventory _ 
into Court on 9-7-1979. On the same day ` 


filed a report along with the 


the 3rd defendant appellant filed I. A, 
No. 1017/79 requesting the Court to refer 
the matter to the. Arbitrator and for 
stay of the, suit and also stay of all fur- 
ther proceedings therein. 


5. In that petition 3rd defendant 
pleaded that he having passed M.Sc. 
(Agriculture) obtained 
Industries Department under the scheme 
of self-employment for the manufacture 
of insecticides and pesticides undér the 
mame and style of Messers. - Srinivasa 
Agro Chemicals. He then approached the 
5th respondent Bank for grant of credit 
facilities and it’ accordingly granted loan 
for ‘the’ construction of ‘the buildings and 
erection of the machinery. For the com- 
pletion of the factory the 3rd -defendant 
had to borrow Rs. 1,01,000/- and Rupees 
- 87,500/- ‘from, the plaintiff and the 4th 
defendant.’ They in: turn expressed mee 
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alleged ` to- have - 
secreted one. of the.cars .of the firm and 
all the -moveables of 


plaintiff; if- 
he. 
- would be found. entitled to . receive., 
Rs. 2,00,000 towards his share of the pro-. 


licence from the -. 
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desire to “join the’ venture and. request=: 
ed the 3rd defendant to take them as 
partners. The 3rd defendant’s father, who: 
retired as Regional Manager, Bharat; 
Pulverising Mills, also joined as a part?: 
ner to look after the management of the! 
business and thus the suit partnership! 
came into being.on 1-4-1974, and a part=i 
nership deed was executed with all thé; 
assets and liabilities of the erstwhile! . 
concern. The share of the respective 
partners as pleaded in the plaint is ad- 
mitted. It was stated that the erection of 
the machinery was completed and the 
manufacturing ‘process was commenced 
on 6th May, 1974, with the skill and ef- 
fort of defendants 2 and 3. It is claimed 
that all the partners were apprised of 
the running of the firm in all its aspects 


and all the partners were ap- 
proving the accounts from time 
to time. The tax, returns also 


were being filed with the knowledge of 
the partners. It is alleged that with the 
ulterior motive of becoming the sole 
proprietors, the plaintiff and the 4th de- 
fendant began threatening the 2nd and 
3rd defendants in the factory premises.. 
The 3rd defendant avers that they had: ‘| 
no objection to the other partners look- | 
ing into the accounts and that they gave ! 
the account books of 1977-78 and 1978-79; "| 
in May, 1979, to them for verification -! 
and return, but they failed to return the. | 
same. It is alleged that although there. | 
is a specific provision in the partnership . | 
deed. for reference of any differences and., 
disputes to Arbitration, with a view to. 
put the defendants 2 and 3 to loss and 
force them to quit, the present suit 
O. S. No. 155/79 was filed without any: 
prior notice. The 3rd defendant pleads. 
that the. partnership deed specifically 
provides for arbitration and for the con- 
tinuation of ‘the partnership business 
pending the arbitration proceedings as 
such the proceedings in the suit should- 
be stayed and the dispute be referred to 
arbitration. He also further avers that - 
he was ready and willing to.co-operate `` 
in the reference of all differences to 
arbitration and for a final decision there- 
on. He pleads that if the matter is not 
referred to 


hand would deteriorate in quality 
and ` value, and the financial rela- 
. tions with the 5th respondent : 
. Bank will be strained and ‘the: 


stopped 


yS z 
te 5 


arbitration, the material on `” 


_ allotment of chemicals now being made ` 
` by the Government would be 


and the business will be totally crippled: | 
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He therefore pleaded for stay of all 
further proceedings in the suit and in 
interlocutory petitions. : 


6 The petition was opposed inter 
alia pleading the same facts as were 
stated in the plaint. It was further aver- 
red that Mr. G. S. Rama Rao, Advocate 
who was no other than the Advocate ap- 
pearing for the father of the 3rd defen- 
dant appellant, and he represented the 
3rd defendant on 4-7-1979 when the suit 
was instituted and the petitions for the 
appointment of the Commissioner, ap- 
pointment of the Receiver and for issu- 
ing temporary injunction came up for 
consideration before the trial Court. 
Further, the presence of the 3rd defen- 
dant at the time of inventory taken by 
the Commissioner on 5-7-1979 constitut- 
ed a step in the ‘suit and therefore the 
petition for stay of the suit was not 
maintainable. It was also pleaded that 
the partnership was at will and that 


clause 14 did not prohibit the  dissolu- 
tion of the firm. On the other 
hand it contemplated dissolution 
of the firm at will ‘and when once 


some of the partners determined to dis- 
solve the firm, the question of arbitra- 
tion did not arise. Further when the 
partner filed*the suit for dissolution of 
the partnership firm, there cannot be 
any arbitration with respect to dissolu- 
tion. In the light of the serious allega- 
tions of fraud and misappropriation 
against defendants 2 and 3, it is not 
desirable to invoke the provisions of the 
Arbitration Act. No justice could be done 
by resorting to the special procedure 
under the Arbitration Act, which, ac- 
cording to them ‘would only involve the 
parties in the further litigation. In the 
interests of justice the suit should be 
proceeded with and the dispute be not 
referred to arbitration. They also plead- 
ed that the plaintiff and the 4th defen- 
dant have invested major amounts and 
have undertaken the liability of the 
Bank. If the business is allowed to be 
continued by defendants 2 and 3, it 
would only provide them with a further 
opportunity to swindle the funds and ex- 
pose the plaintiff and the 4th defendant 
to further loss and liability. They pray- 
ed for the dismissal of the petition. 


7. The 4th  respondent-defendant 
supported the plaintiff.. and claimed to 
have invested Rs. 4,00,000: — 


8. The learned subordinate Judge on 
a consideration of the terms of the 
partnership deed held, that the partner- 
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ship is at will and any of the - partners 
was at liberty to seek dissolution of the 
partnership. firm and the dissolution 
took effect the moment it is declared so 
and in the instant case the dissolution 
of the partnership shall- be deemed to 
have taken effect on the date when- the- 
suit was filed and appearance was enter- 
ed on behalf of the. defendants. The 
learned Subordinate Judge ‘also: held: that 
the 3rd ‘defendant took no step in the 
suit inasmuch.as Mr. G. S. Rama Rao 
filed vakalat for his father and took 
time for filing a counter and also 
because the 3rd defendant himself ap- 
peared before the Commissioner at the 
time of inventory. The learned Subordi- 
nate Judge also took note of the fact. 
that the plaintiff and the 4th defendant 
although major shareholders were deni- 
ed the opportunity of looking into the 
accounts. They would not be in a position 
to secure the reliefs before the Arbitra- 
tor. The learned Subordinate Judge also 
observed that the 3rd defendant-appel- 
lant did not take any steps to refer the 
dispute to the Arbitration when the 
financing Bank gave notice. to all the 
partners to settle their disputes. The 
learned Subordinate Judge concluded 
that the “above reasons compel me not 
to exercise the discretion given under 
Section 34 of the Arbitration Act in 
favour of the petitioner” and according- 
ly dismissed the petition. 

9. Section 34 of the Arbitration Act 
vests power in the Court to stay legal 
proceedings where there is an arbitra- 
tion agreement. Any party to an arbitra- 
tion agreement may avail himself of the 


© right to obtain stay of legal proceedings, 


provided the requirements of that sec- 
tion are satisfied. He may, “at any time 
before filing a written statement or tak- 
ing any other steps in the proceedings”, 
apply to the judicial authority before 
which the- proceedings are pending to 
stay the proceedings. The Court or such 
authority, may if satisfied that there is 
no sufficient reason why the matter 
should not be referred to in accordance 
with the arbitration agreement and finds 
that the applicant at the time when the 
proceedings were commenced and also 
still remains, ready and willing to do alt 
things necessary to the proper conduct 
of the arbitration stay the proceedings. 
If the party to the arbitration agreement 
does not make the application for stay 
under Section 34 before filing th 
written ` statement or taking any other 


steps -in the proceedings, then he-has n: 


1980. 


tight to seek stay of ‘proceedings. `The 
application has to be made before any 
step is taken in the proceedings. Thai ‘is 
a condition precedent to be. satisfied for 
the exercise of the right. to apply for 
stay of proceedings. If that condition is 
not satisfied the Court or the judicial 
authority cannot stay the proceedirgs. 
Even if an application is made bere 
the written statement is filed and any 
other step is taken in the proceedings 
the applicant has still to satisfy the 
Court that he was at the time when ihe 
proceedings were commenced and still 
remains ready and willing to do all 
things necessary to the proper conduc: of 
the arbitration. Even then, the party is aot 
entitled as of right to the stay of pro- 
ceedings; the Court must be satisfied that 
there is no sufficient reason why zhe 
jmatter should not be referred in ac- 
cordance with the arbitration agreement. 
Thus even where the requirements of 
Section 34 -are  satisfied,.there is stil! a 
Jjudicial discretion vested in the Court 
either to stay or not to stay the judicial 
proceedings. That discreion has to be 2x- 
ercised judicially having regard to zhe 
facts and circumstances of each case. 


10. The Supreme Court in Anderzon 
Wright Ltd. v. Moran and Co. AIR 1955 
SC 53 laid down the conditions which 
should be fulfilled before stay is grant- 
ed, in the following words.. _ 

“Thus in order that a stay may be 
ranted under this section, it is neces- 
sary that. the following conditions should 
. be fulfilled (1) The proceedings mast 
‘have been commenced by a party to an 
arbitration agreement against any other 
party to the agreement: 

(2) The legal proceedings which is 
sought to be stayed must be in respect 
of a matter agreed to be referred: 

(3) The applicant for a stay must be a 
‘party to the legal proceedings and he 
‘must have taken no step in the proceed- 
ings after appearance. It. is also~ nec2s- 
sary that he should satisfy the Court 
not only that he is but also. was at fhe 
commencement of the ‘proceedings reedy 
‘and willing to do everything necessary 
for the proper conduct of the arbitza- 
tion; and : 

{4) The Court must be satisfied that 
there is no sufficient reason why. the 
matter should not be referred .to an 
arbitration in accordance with the artit- 
ration agreement.” 

In that case as the Supreme Court was 
‘mot satisfied as to whether the respon- 
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dent therein was or was not a party to 
the - arbitration agreement; remanded 
matter to the High Court. - 

11. The Supreme -Court in a later 
decision in Printers (Mysore) Private Ltd. 
v. Pothan Joseph, AIR 1960 SC 1156. laid 
down the principles, which should weigh 
with the Court in granting stay of judi- - 
cial proceedings, emphasising that mere- 
iy because the conditions specified under 
Section 34 are satisfied, it is not obliga- 
tory to order stay of proceedings and it 
may in its discretion ‘nevertheless re- 
fuse to grant stay if it is satisfied that 
there are sufficient reasons why the 
matter should not be referred in 
accordance with the arbitration agree- 
ment.” 

The Supreme Court declared as fol- 
lows :— 

“Section 34 of the Act confers power 
on the Court to stay legal proceedings 
where there is an arbitration agreement 
subject to the conditions specified in the 
section. The conditions thus specified are 
satisfied in the present case, but the sec- 
tion clearly contemplates that, even 


“though there is an arbitration agreement 


and the -requisite conditions specified by 
it are satisfied, the Court may neverthe- 
less refuse to grant stay if it is satisfied 
that there are sufficient reasons why the 
matter should not be referred in ac 
cordance with the arbitration agreement. 
In other words, the power to stay legal 
proceedings is discretionary, and so a 
party to an arbitration agreement against 
whom legal proceedings have been com- 
menced cannot by relying on the 
arbitration agreement claim the stay of 
legal proceedings instituted in a court as 
a matter of right. It is, however, clear 
that the discretion vested in the Court 
must be properly and judicially exercis- 
ed. Ordinarily, where a dispute between 
the parties has by agreement between 
them to be referred to the decision of a 
domestic tribunal the Court would direct 
the parties to go before the tribunal of 
their choice and stay the legal proceed- 
ings instituted before it by one of them. 
As in other matters of judicial discre- 
tion, so in the case of the discretion con- 
ferred on the Court by Section. 34 it 
would be difficult, and it is indeed inex- 
pedient, to lay down any inflexible rules 
which should govern the exercise of the 
said discretion. No test can indeed be 
laid down the automatic application of 
which will help the problem of the ex- 
ercise of judicial- discretion. As was ob- 
served by Bowen L. J. in Gardner v. 
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cretion, like other judicial discretion. 
. must be exercised according to common 
sénse and according to justice.” ~ 

Keeping these principles: in view we 
may now proceed to examine whether 
the appellant petitioner, who prayed for 
stay of the suit, had taken any steps in 
the proceedings so as to disentitle him 
to move the Court under Section 34. The 
suit was filed on 4-7-1979. On that day 
the 3rd defendant-appellant’s father, 
who was the 2nd defendant in the suit, 
appeared through his counsel Sri G. S. 
Rama Rao. Sri G. S. Rama Rao filed 
vakalat only on behalf of the: 2nd: defen- 
dant and offered to appear for the 3rd 
and 4th defendants. At that stage notice 
of the suit was not issued to any of the 
parties. Along with the plaint three 
interlocutory applications, one for the 
appointment of the Commissioner, an- 
other for the appointment of a Receiver 
and third for the issue of temporary in- 
junction were filed. The Court recorded 
on the docket as follows on 4-7-1979. 
“Sri G. S. Rama Rao filed vakalat for 


R. 2 (defendant No. 2 in the suit i. e. the 


father of the 3rd defendant-appellant) 
and ‘undertakes to file vakalat for others. 
For counter meanwhile the respondent 
is- directed not to sell tha stock,...... 
9-7-1979." 
From the docket order it is clear that 
the 3rd defendant appellant did not ap- 


seese 


þoint Sri G. S. Rama Rao as his, Advo- 


cate. It is not shown. that Sri G. S. Rama 
Rao was ` specifically instructed by: D-3 
to take time for filing vakalat and coun- 
ter on his behalf. Except the docket 
order there is no evidence to show that 
Sri G. S. Rama Rao offered to file 
vakalat for all. the defendants-respon- 
dents. The stand of al] the defendants was 
not identical as is clear from the counter 
‘subsequently filed by the 4th defen- 
‘dant — 4th respondent which shows that 
he is sailing with the plaintiff. Obvious- 
ty Sri G. S. Rama Rao could not have 
‘offered to file vakalat on the instructions 
‘of both the 3rd defendant and the 4th 
defendant. Any offer by Sri G. S. Rama 
Rao, when he was not appointed under 
a vakalat by the 3rd defendant-appel- 
lant to represent him in the court. on 
4-7-1979 could not bind him. The matter 
was adjourned to 9-7-1979 for filling a 
counter. That does not necessarily im- 
_ply that it was adjourned for counter 
on behalf of all the. defendants-respon- 


dents.. As: the 2nd: defendant-respondent . 


had’ entered appeardnce. through his . 
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counsel Sri-G. S. Rama Rao the: docket 
order “for. counter? -can only mean for 
counter of the 2nd : respondent. The 
statement made by Sri G. S. Rama Rao 
in these circumstances . could: not be 
deemed to be a step taken by the 3rd 
defendant-appellant in the proceedings 
or in the suit. In fact the 3rd defendant- 
appellant never gave vakalat to Sri 
G. S. Rama Rao even subsequently. He 
engaged Mr. Sitaramdas and filed I. A. 
No. 1017/79 for- stay of further proceed- 
ings in the suit and invoked his right te 
have the matter referred to arbitration. 
The lower Court did not specifically find 
that 3rd -defendant has taken any step 
in the proceedings so as:to  disentitle 
him to seek stay of proceedings in the 
suit. Though it began the discussion by 
referring to the arguments that the peti- 
tioner and his father took steps in the 
proceedings, it ultimately merely 
found .that “the respondents are aware 
of the proceedings and if it is so, it can- 
not. be .said that the respondents have 
not made. up their mind not’ to partici- 
pate in. the proceedings. » A party, by 
reason only of the fact that he became 
aware of a proceeding, cannot be deem- 
ed to have taken a step in the proceed- 


i ings so as to disentitle him from seeking 


stay of proceedings under Section 34 of 
the Arbitration Act. 


.12. In State of U. P. v, Janki Saran 
Kailash Chandra AIR 1973 SC 2071 the 
Supreme Court laid down that: 


“Taking other steps ‘in the suit pro- 
ceedings connotes the idea of doing 
something in aid of the progress of the 
suit or submitting to- the jurisdiction of 
the court for the purpose of adjudica- 
tion of the merits of the Coot rogar m 
the suit.” 

The ‘appearance and offer of Sri G. S. 
Rama Rao on his own on 4-7-1979 to file] 
vakalat on- behalf of others cannot 
bind ‘the appellant so as to hold. that he 
took any proceeding “in aid of the pro- 
gress of the suit” or “for the purpose of 
adjudication of the _ merits. of the con- 
troversy in the ‘suit- 

13. Relying upon the decision of this 
Court in Bajaj International Pvt Ltd. v. 
Indian: Tobacco Suppliers Pvt. Ltd. AIR 
1978 Andh Pra 80 it is contended that 
taking time for filing the written state- 
ment constitutes “taking step in the pro- 
ceedings” ‘and that “the: action ` of ` Sri 
G. S. Rama Rao in taking time for filing 
appellant from 


filing’ a’-petition under’ Sëctior 34. But 
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-that was a ‘case: in: which . several. ad- 
journments were taken: for, filing written 


statement .‘and.a: petition for raising the. 
attachment was: also filed before. an a3- 


plication for stay of further proceedinzs 
was made. .The facts-of that case are 
clearly distinguishable., The question 
here: is not. whether. ‘taking. time r 
counter amounts to faking a step in tne 
proceedings, but whether the act.of Eri 
G: S. Rama Rao, who was not appointed 
as an Advocate on behalf of the 3rd de- 
fendant-appellant amounts to a stəp 
taken by .the appellant. An Advocete 
may act for a party in a court of lew 
only on the strength of a vakalat sign=d 
- iby the party appointing him as his coun- 
.jsel. Order TIT, R. 4 (1) and (2) C. P. C. 
declares : 


_ “No pleader shall act for any person 
in any Court, unless he: -has been as- 
pointed for the purpose’ by such person 
by a document in writing signed by suzh 
person or by his recognized agent or dy 
some other person duly authorised by or 
under a power of attorney to make such 
appointment. 

(D Every. such appointment shall for 
the purpose of sub-rule (1);, be deem2d 


tp. be in force until determined with tae. 


_ leave of the Court by a writing signed 
by the client or the pleader, as the. case 
may be, and filed in Court or until tre 
client or the pleader . dies, or until all 
proceedings in the suit „are ended so far 
as regards the client.. 

Admittedly no such a was 
executed by the 3rd defendant-appel- 


lant in favour of Sri G. S. Rama Rz; 


much. less was it filed into Court. 
.14. Reliance was placed by the learn- 
ed. counsel for the Ist respondent upon 


the Full Bench Decision of this Court in 


‘Satyanarayana v. Venkata, AIR 1957 
_-Andh Pra 172. te contend that even 
though Sri G. S. Rama Rao Advocate, may 
not have had a Vakalat executed in his 
favour by the appellant, still his act in 
representing to the Court that he would 
file Vakalat on behalf.of the appellant 
amounted to a step by the appellant hin- 
. self. The Full, Bench was dealing with 
an execution petition filed by the Advo- 
cate in . whose favour there was 20 
Vakalat. The Full Bench held that : 
“The. . presentation of an` application 
for . execution . is an act. required ‘or 
authorised.. by law to be done by a party 


in person, by. his recognised agent” or by. 
a pleader. duly appointed by him in that . : 
and wishes to take -advaritage of the ‘subs, E 


. behalf: Acting - includes Applying. zand . a 
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pleader who. ekeni an application. on þe- 


` half of the litigant acts for him and can- 


not do~so unless he is. duly. authorised 
in that behalf. But. the presentation of an 
application by a pleader to whom the 
authority in the prescribed manner under 
R. 4 of Ọ. III, Civil Procedure. Code, was 
not given is only an irregularity ‚which 
could be cured at a subsequent stage.” 

The Full. Bench held that the provisions 
of O. II, R. 4 were only directory and 
not mandatory. In that case the action of 
the Advocate was ratified by the party 
by executing a Vakalat at a subsequent 
stage. That is not the position here. On 
the. contrary while there is nothing on 
record to show that the representation 
of Sri G. S. Rama Rao was authorised 
by the 3rd defendant-appellant, at the 
adjourned date of hearing, the 3rd defen- 
dant-appellant repudiated the represen- 
tation made by Sri G. S. Rama Rao by. 
appointing another Advocate Sri- Sita- 
ramadas and filing an application to stay 
the proceedings in the suit. The Full 
Bench decision referred.to above there- 
fore does not. help the appellant 1st res- 
pondent’s. contention -in any way. 


‘ 15. It was contended on behalf of the 
plaintiff-respondent “that as the other 
defendants’ had not prayed for stay of- 
the proceedings and had taken time for 
filing counter, the application for stay of 
the suit by the appellant also should be. 
rejected. We are, however, unable to ac- 
cept this contention. The right to seek 
stay of the judicial proceedings. vests in 
a party by virtue of the fact that he is 
a party to the arbitration agreement and 
by virtue of Section 34 of the Arbitra- 
tion Act. Merely because one of the par- 
ties to the: Arbitration agreement does 
not seek to exercise the right vested in 
him under: Section- 34, the other party 
to the arbitration: agreement cannot be 
deprived of that right. That right vests 
in each ‘of the parties to the arbitration 
agreement ‘and each party can invoke 
the jurisdiction of the Court to. exercise 
its power under Section. 34, to stay the 
proceeding. A Division Bench of the 
Allahabad High Court in R..B. Thakur 
v. Thakur Das, AIR 1958 All 522 held:. 

“In our opinion it is not at all neces- 
sary for all the defendants to apply for 
stay. or to show their willingness to sub- 
mit disputes to arbitration, provided that 
all the defendants are bound Ay the sub- 


i mission: clause.. 


It is ‘sufficient if one of them E so 


jJamount to the 
` Tin the proceeding so as to disentitle him 
‘from filing an application under Sec- 
ition 34 for stay of all further proceed- 
{ings in the suit and in the interlocutory 
“applications. 
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mission clause. It was so held in the 
leading case of Willesford v. Watson, 
(1873) 8 Ch App 473: 42 LJ Ch 447)... 


Where therefore there are several 


‘defendants, any one of them can make 


the application to have ‘the action stayed 
and it is not necessary that they should 
ail join in making it.” 


16. We are therefore clearly of the 
view that the appearance of Sri G. S. 
Rama Rao on 4-7-1979 and offering to 
file Vakalat for the appellant does not 
appellant taking a step 


_ f7. It was also contended on behalf 
cof the plaintiff respondent and accepted 
‘by the learned Subordinate Judge that 
the presence of the appellant during the 
inventory made by the Commissioner ap- 
pointed by the Court amounted to a step 


in the proceeding. It would be seen that’ 


the Court had not ordered the parties to 
ibe present at the taking of the inven- 
tory. The 3rd defendant was. one 
of the partners and one of: the 
active participants in the management 
of the partnership business. His pre- 


.sence at the factory premises was in the 


usual course of the management of the 
partnership business and not in pursuance 
of any proceedings taken or orders made 


:by the Court. The Commissioner did not 


require the presence of the appellant at 
the time of inventory nor was it obli- 


‘gatory for the 3rd  defendant-appellant 
-to ‘be present. Obviously because inven- 


tory of the property, in which he him- 
‘self had ‘a substantial interest, was being 
taken, the 3rd  defendant-appellant was 
present. Any such presence cannot be 
deemed to be a step in the proceeding. 


_Whether the 3rd defendant was present.or 


mot, under the authority of the Court, the 
‘Commissioner was competent to take an 
inventory of the property. His presence 
in the words of the Supreme Court did 
not amount to “something in aid of the 
progress of the suit.” The Commissioner 
appointed to take an inventory could not 


- adjudicate any matter. Reliance is plac- 


ed upon a decision of the Madras High 
‘Court in Bortes S. A. v. Astrouic Com- 
pania, AIR 1970 Mad 323. That was a 
ease in which after an application for 


vacating the interim injunction was filed, ° 


the defendants applied for stay of pro- 
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ceedings and that was held to be a step 
taken in the proceedings. In ‘that judg- 
ment reference was made to the follow- 
ing English case Ives and Barker v. 
Willians (1894-2 Ch 478.: 68 LJ Ch 


‘521), Ford’s Hotel Co. v. Bartlett, (1896 


AC 1: 65 LJQB 166). County Theatres 
and Hotels Ltd. v. Knowles (1902-1 KB 
480 : 71 LJ KB 351) and Ochs v. Ochs 
Bros, ((1909) 2 Ch 121 : 78 LJ Ch 555) 
etc. It is unnecessary for us to refer to 
these decisions for in all ‘these cases it 
was found as a fact that the defendants 
appeared either by themselves or through 
their Advocates and either requested for 
time, or filed an application for vacating 
the interim orders. Even seeking time 
for counter in person or by a counsel. 
duly appointed or filing a petition for 
vacating interim orders, after knowing 
what the suit is about, does amount to 
taking a step in the proceeding. But no 
such facts as would amount to taking a 
proceeding in the suit are established in 
the present case. As already discussed 
above, Sri G. S. Rama. Rao was not 
authorised by the appellant to appear on 
time and the pre- 
sence of the appellant before the Com- 
missioner. at the time of the inventory 
was in the ordinary course of his busi- 
ness. Therefore, the appellant was not 
disentitled' to apply for stay of proceed- 
ings under Section 34. ‘This ground for 
the rejection of the appellants’ applica- 
tion for stay cannot therefore be sus- 
tained. That however does not conclude 
the matter. 

18, ‘The next 
consideration is 


question that falls for 
‘whether this Court 
and direct 
proceedings in the suit and in 
all interlocutory applications merely 
‘because the appellant, who is a party to 
the arbitration agreement thas applied .to 
the Court for stay of proceedings before. 
filing the written statement and before 
taking any. step in the suit. As already 
discussed above that is only a condition 
precedent for applying for stay and not 
‘by itself sufficient to make it obligatory 
for the Court to order stay of proceed- 
ings. The Court is still to be satisfied 
that there is no sufficient reason why 
the matter should not be referred in ac- 
cordance with the arbitration agreement 
and exercise its ‘judicial discretion in the 
matter. 

19. The learned Subordinate Judge 
has taken several factors into ‘considera- 
‘tion for refusing stay of proceedings in 


‘the suit. They arei respondents 1 and 4 


1980 - 
were denied the opportunity to-look i2- 


to the accounts when on suspicion: that: 


the appellant and his: father were mës- 


appropriating large funds, they demand- - 


ed an inspection of the account books. 
Plaintiff-respondent No. 1 and defendar-t- 
respondent No. 4 are the major share- 
holders. The 3rd defendant-appellant did 


not take any steps to get the dispute 
referred to the arbitrators . even whan 
the Financing Bank the 5th. . respondent 


called upon them by a notice to setfle 
their differences, the partnership-is one 
at will and any partner had the liberty 
to seek dissolution of the firm and suczh 
a dissolution had occurred when the swit 
was filed and the defendants kaa ap- 
pearance. f 


20. In the plaint it was asserted that 
the 2nd and 3rd. defendants being in. 
management -of the firm were misas- 
propriating large funds and that when 
he became suspicious of the management 
by the 2nd defendant, and made ea- 
quiries: the plaintiff came to know that 
huge stocks and funds were -misappro- 
priated. He called upon defendants 2 and 
3 to show him the accounts but they 
failed to respond. Even at the interven- 
tion. of the mediators the account booxs 
of only 1978-79 were shown and tie 
inspection of these books confirmed their 
fears. When an explanation was sought 
from defendants 2 and 3, they gave 
evasive replies and failed to render ac- 
count. He also alleges: that several bogus 
vouchers were prepared and expenditure 
boosted up. . They also tried to: remove 
all the moveables including the motor 
ear. Of course the defendant-appellant 
has denied this allegation and stated that 
the account books. of 1977-78 and 1978-79 
were delivered and yet in May, 1979 de- 
fendant No. 4 “Chose to create hurdjes 
in the business by issue of notice with 
false contents to 5th respondent to stop 
operatiom of accounts.” 


21. From the above averments it is 
clear that there are serious differences 
between the ` partners and each alleges 
that the other is creating hurdles in tie 
smooth running of. the business. The 
financing Bank was given notice not to 
allow operation of the accounts of tae 
Firm. Significantly, there is no assertion 
that all the books of accounts in tae 
possession of defendants 2 and 3: were 
produced. or even offered for the inspec- 
tion of the plaintiff. Theré is no’ speedy 
machinery available to the’ arbitratcrs 
to enforce the: production: of the account 
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books or-for taking an inventory or ap- 
pointing a receiver. There are certainly 
relevant. factors which the court could 
legitimately keep in view in exercising 
the discretion vested in it under Sec. 34 
of: the Arbitration Act. The plaintiff-1st 
respondent had admittedly a 40% share 
and the respondent-defendant No. 4 has 
20% ‘share. They together have a larger 
interest than the 3rd defendant~appel- 
lant. The appellant’s father who has a 
20% interest also has not prayed for the 
stay of the suit and reference to arbitra- 
tion. Of course that does not préclude 
the appellant who is. one of the- partners 
from moving for stay in his own right. 
But the fact that 60% of the share- 
holders do not seek reference of the dis- 
pute to arbitrators is certainly a factor 
which the court. could legitimately take 
into account in exercising its discretion 
in this regard. As rightly pointed out by 
the learned Subordinate Judge the dis- 
putes had already arisen between the 
parties and were pending unresolved. In 


- reply to the notice issued by the plain- 


tiff and defendant. No. 4 the financing 
Bank 5th respondent-defendant wrote to 
all the partners of the firm on 21-6-75, 
advising them to settle the disputes be- 
tween themselves at the earliest and run 
the business. Pending such settlement the 
Bank stopped further withdrawals from 
the account. of the firm with the Bank. 
Thus, it is clear that the misunderstand- 
ings which had developed into serious 
differences and disputes had gone to the 
notice of the third parties including the 
financing Bankand inspite of the advice 
of the financing Bank none of the par- 


ties including the 3rd defendant- 
appellant, who now seeks a stay 
of the suit and reference to 


arbitration did not take any steps to ap- 
point. an arbitrator or call upon his part- 
ners to refer the dispute to arbitration. 
All these are again relevant factors 
which have properly „weighed with the 
lower court in exercising its discretion 
against the stay of suit and reference 
to arbitration. 

-22. No doubt the appellant ` contends 
that the plaintiff.rushed to the court 
without even giving a notice and there 
was hardly any time for reference of the 
dispute to an arbitrator. While the notice 
was given by the Bank on 21-6-1979 the 
suit was filed on 4-7-1979. Thus there 
was at least about fifteen days time dur- 
ing which the appellant, if he was real- 
ly anxious that.these differences should 
be.decided by way of arbitration and not 
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through -Court could have taken steps 
for ‘reference of the dispute to the 
arbitrator. It may not be out of place to 
notice at this stage that the plaintiff 


averred that the mediation at- 
tempted  earlier~.. proved’ .infruc- 
tuous. The 3rd defendant appellant did 


not state anything in his petition 
with ‘reference to this ` averment. That 
the plaintiff and the 4th respondent in- 
vested nearly two lakhs of rupees, is not 
disputed by the appellant. Further the 
plaintiff has alleged fraud and misap- 
propriation of funds against the appel- 
lant and’ the 2nd  defendant-respondent. 
These allegations are no doubt denied by 
the appellant. But such allegations are 
better decided in an open court rather 
than by an arbitrator. The lower Court 
has taken all the relevant considerations 
into account in coming to the conclusion 
that the discretionary power vested in it 
under Section 34 should not be exercis- 
ed in favour of the appellant. It has 
come to the conclusion that it was not a 
fit case to exercise discretion under Sec- 
tion 34 in favour of the petitioner-appel- 
lant. Sitting in appeal when we find that 
the trial court has exercised the discre- 
tion on a consideration of rele- 
[yant factors, it would not be pro- 
per for us to interfere with that dis- 
cretion. The Supreme Court in Printers 
(Mys) Private Ltd. v. P. Joseph AIR 
1960 SC 1156 at page 1159 held as fol- 
lows :— 

“The question as to whether legal pro- 
ceedings should be stayed under Sec- 
tion 34 must always be decided by the 
court in a judicial manner having regard 
to the relevant facts and circum- 
stances of each case.” 

The Supreme Court also pointed out that 
such a discretion when exercised by the 
trial court the appellate court should be 


slow to interfere with the exercise of 

the said discretion. : 
“In dealing with matters raised 

before it at the appellate stage 


the appellate court would normal- 
ly not be justified in interfering with 
the exercise of the discretion under ap- 
peal solely on the ground that if it had 
considered the matter at the trial stage 
it would. have come to a contrary con- 
-.@lusion, If the discussion has been exer- 
cised by the trial court reasonably and 
in a judicial manner the fact that the ap- 
pellate ` court would have taken a 
different view may not justify interfer- 
ence with the trial court's . exercise of 
discretion. As is often said jt is ordinari- 
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‘has ignored: 


A. I. R. 


ly not-open to the appellate court to 
substitute its own exercise of discretion 
for that of the trial Judge; but if it ap- 
pears to the appellate court that in ex- 
erċising its discretion the trial court has 
acted unreasonably or ‘capriciously or 
relevant facts and has ad- 
opted an unjudicial approach then it 
would certainly be open to the appel- 
late Court, and in many cases it may be 
its duty sse. to interfere with the 
trial court’s exercise of discretion......” 
This principle was further reiterated by 
the Supreme Court in U. P. Co-opera- 
tive Federation Ltd. v. Sunder Bros., 


Delhi, AIR 1967 SC 249. On a considera- 
tion of all the relevant facts and cir- 
cumstances of the case the Supreme 


Court observed in that case :— 

“We are unable to hold that the 

trial court has acted unreasonably or 
capriciously or has ignored relevant 
facts and has adopted unjudicial apb-. 
proach so as to justify our interference 
in appeal.” 
The Supreme Court further laid dawn 
in State of U. P. v. M/s. Janki Saran 
Kailash Chandra AIR 1973 sc 2071 ri 
under :— 

“The right to institute a suit in sorne 
Court is conferred, on a person having:a 
grievance of a Civil nature, under: the 
general law. It is a fundamental princi- 
ple of law that where there is a right 
there is a remedy. Section 9 of the Civil 
P. C. confers this’ general right of suit 
on aggrieved person except where the 
cognizance of the suit is barred either 
expressly or impliedly. A party seeking 
to curtail this general right of suit has 
to discharge the onus of establishing his 
right to do so and the: law curtailing 
such general right has to be Strictly 
complied with.” 

The Court further pointed out: 

“The fact that the suit is for a very 
heavy amount by way of damages for 
breach of contract, it will, in our opinion, 
be more satisfactory on the whole to 
have the suit tried in a competent court 
of law in the normal course rather than 
by a lay arbitrator who is not bound 
either by the law of evidence’ or by the 
law of procedure. This ` course can cer- 
tainly in no way be considered unjust or 
prejudicial to the-appellant-: as‘! to’ re- 
quire interference by this Court.” 

We cannot put it ‘more. emphatically i 

the present case -especially :-having re- 
gard to the contention raised in the. suit 
with reference to clauses 14 and.17 of 
the partnership deed, on ‘a consideration 
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of which the.: court -has. expressed. its 
opinion :even .at. this, stage that the part- 
nership is at- -will and the institution of 
the suit. for dissolution: operated as a. dis- 
solution of the’. partnership on the date 
when the defendants . entered their ap- 
pearance. However -we must. say. that 
whether the. partnership is at will of 
not is a- question. to be decided in the 
main suit. The learned counsel appear- 
ing for.both the. parties sought to place 
different interpretations .on the said 
clauses. Cls. 14 and 17 must be read to- 
gether and so read he partnership 
could not be treated to be one at will. 
The plaintiff respondent ` asserted that 
each of the clauses must. be so read as 
to give them their full effect and: if so 
read the partnership was a partnership 
at will and any partner can dissolve the 
firm by giving a notice or instituting a 
suit, Clause 14 applies to a situation 
where none of the partners in spite of 
differences and disputes did not want to 
dissolve the firm but were anxious to 
continue the firm in which event they 
could refer. the differences and disputes 
to the arbitrator and until the award 
was made the firm would continue un- 
dissolved.’ We.do not think it necessary 
to finally. dispose of this contention one 
. way or the other, for, in our opinion the 
other circumstances referred to above, 
most of which were taken into account 
by the Court below were sufficient to 
justify the. non-exercise of the discre- 
. tion vested.in the court under Sec. 34 to 
stay the proceedings. We would there- 
fore leave open the question whether the 
partnership was one at. will or one which 
could not. be dissolved at the instance of 
one or more partners if the other part- 
ners were anxious. to continue. the firm 
and that the only course open to the 
partners not willing to continue as part- 
ners was to retire and settle their ac- 
‘count as, provided in clause 12, to be 
decided in the main suit. We are there- 
fore not referring to the several decisions 
cited at the Bar by both the counsel in 
support of their respective contentions 
as to the nature. of the.. partnership on 
an interpretation .of the . terme- of the 
PESER deed, Pa bt ee 


`. 23. In: : ‘eee of our foregoing discus- 
sion, the -discretion ` exercised by the 
court below refusing- to stay: the suit and 
all proceedings in the suit and refusing 
reference to arbitration does not call for 
linterference in appeal.. 


S 
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>24. This appeal therefore “fails and ‘is 
accordingly dismissed but in the. circum 
stances of the case without- costs. a 
i Appeal dismissed. 
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T. Ramachandra Murthy, Petitioner v. 
K. Rama Murthy and others, Respon- 
dents.’ 

- Civil Revn. Petn. No. 1779 of 1980, D/- 
27-6-1980.* 

Civil P. C. (5 of 1908), O. 18, R. 17 
and S, 151— Recalling witness at the in- 
stance of one of the parties — Applica- 
tion for recalling made after arguments 
were over and judgment was reserved 
— Application held could not be allowed 
— Power under Section 151 could not 
be exercised in this regard, AYR 1950 
Pat 350 Dist. ATR 1966 Andh Pra 295 


Rel. on. (Para 5) 
Cases Referred: Chronological Paras 
AIR 1966 Andh Pra 295 3, 5 
AIR 1950 Pat 350 ` 3 

V. L. N, Gopala Krishna Murthy, for 


Petitioner; R. V. Subba mag, for Respon- 
dents. 


ORDER:— The point that falls for 
determination is, whether it is competent 
for the Court of first instance to recall 
a witness at the instance of the part} 
at a time when noi only the arguments 
in the case were over but the case was 
even reserved for judgment. 


2. The relevant facts.in brief are: 
The petitioner plaintiff filed the suit. for 
declaration and possession on the basis 
of a gift deed against the defendants 
who tried to face it with a counter claim 
on the basis of a will said to have been 
executed by the same person who is 
said to have gifted the property to the 
plaintiff. Issues were framed and evi- 
dence was let in. Though the evidence 
was closed in the year 1977, however, in 
June 1979, an additional written state- 
ment was filed and thereafter the issues 
were recast, one of the recast issues 
being “Whether the gift in favour of the 
plaintiffs wife was accepted cr not”? In 
the month of December, the arguments 
were heard and judgment was reserved. 
It is at that time an interlocutory applica- 
tion was filed by the plaintiff for re- 
opening the suit and recalling P. W. 1 
to adduce further evidence. The said 


of District Munsif 
Razole, E. G. District, D/- 13- 2-1980. 
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interlocutory application was dismissed 


by the lower Court on the ground that- 


in order to circumvent the lacuna in the 
plaintiff’s evidence, the petitioner want- 
ed to recall P, W. 1 to adduce further 
evidence with regard to the acceptance 
in this revision. 

3. Tbe- contention of the learned 
counsel for the revisionist is. that under 
Section 151, Civil Procedure Code, it is 
competent for the Court to reopen the 
suit and allow recalling of the witnesses. 
for the purpose of examination or cross 
examination even at stage when the 
case is reserved for judgment. Reliance 
was placed on a number of decisions. One 
is Ram Swarup v. Kamala Prasad, AIR 
1950 Pat 350 wherein a Bench of the 
Patna High Court held: 

“This is a case in which the order on 
the basis of which the preliminary decree 
was passed against all the defendants is 
on the face of it defective, irregular, 
and inoperative against all the defen- 
dants of the suit, and the Court. has to 
relieve the plaintiff against the injustice 
done to them by its own acts, mistakes 
or over-sights”. 

It was further held: 

“Section 151 Civil P, C. can tatiy 

be applied in contingencies of this char- 
acter, and its terms are wide enough 
to: include a case of this nature. The 
Code of Civil Procedure has never been 
regarded to be so exhaustive as to cover 
cases of all character, and, therefore, a 
‘section was enacted which enables the 
Court to act upon the assumption of 
the possession of inherent 
doing real and substantial justice be- 
tween the parties, and for preventing 
any injustice being done on account of 
its own careless acts”. 
The second is Sultan’ Saleh Bin Omer 
v. Vijayachand Sirimal, AIR 1966 Andh 
‘Pra 295, wherein a single Judge of this 
Court held: 

“A combined reading of all these pro- 
visions makes it abundantly clear that 
the Code has not provided for hearing 
of arguments as a distinct stage in the 
trial of the suit. On the other hand, ac~ 
cording to O. 15, R. 3, the hearing of 
the suit includes both production of. evi- 
dence, as well as argument.: It is in the 
option of the parties to argue their. case 
after the evidence in the suit is closed, 

and it is for them to decide whether 
they will exercise their privilege or not. 
In other words, once the trial of the 
suit is taken up and the examination of 
the witnesses- has commenced, the hear- 
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powers for - 
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ing of the suit is. said to begin; and that 
hearing comes to an end only with the 
delivery of the judgment, or when the 
suit is posted for judgment where it is 
reserved. In cases, therefore, where the 
suit has not been posted for judgment, 
but is posted for hearirig arguments of. 
one side or the other, it should be re- . 
membered that the hearing of the suit is. 
not concluded, though the recording of 
evidence might have been finalised by 
both the parties. In: such cases, either 
party is not precluded from making a 
request ‘for examination of additional 
witnesses or making documents, merely 
on the ground that the trial is closed 
and the matter is posted for arguments, 
whether the request should be granted 
or not, is however, a matter to be decid- 
ed on its merits, bearing in mind the 
fact that it is belated”. 
Order 18, Rule 17, Civil Procedure Code, 
is with reference to recalling of wit- 
nesses by the Court, It reads: 

“Court may recall and examine wit- 
ness: - 


The Court may at any stage of a suit 
recall any witness who has been ex- 
amined and may (subject to the law of 
evidence for the time being in force. 
put such questions to him as the Court. 
thinks fit”. 


4, Order 20, Rule 1, Civil Procedure 
Code, enjoins upon the Court to pro- 
nounce the judgment after the case was 
heard, i 


5. The undisputed fact is that it was 
only after the judgment was reserved 
and at a time when there was no more 
hearing of the case, the interlocttory 
application was made. So, the jurisdie- 
tion of the Court was sought to be in- 
voked for recalling the witness at the 
time when the hearing ‘of the case was 
over. within the meaning of Sultan: 
Saleh Bin Omer v. Vijayachand Sirimal 
(AIR 1966 Andh Pra 295) (supra), No 
authoritative pronouncement has been 
brought to my notice wherein it is held 
that. under Section 151 a witness can be 
recalled by reopening the suit under the 
circumstances of the present case, The 
Patna case referred to above deals with 





is of no or little assistance to the peti- 
tioner... In this case, the issues were re-| 
cast in June 1979 and after hearing the} 
arguments, the judgment was reserved inf 
December, 1979. No reason whatsoever} 
has been assigned for not making: an. at- 


v 


Ny 


alienated - lands. 
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tempt for a périod of six months at re- 
calling P. W. 1 as was sought to be made 
at the time the judgmert ‘was reserved, 
I, therefore, find no error in the order 
ander revision when tke lower Court 
observes that the application is nothing 
but an act to fill up the lacuna, It is now 
agreed by both the Counsel, and it is 
also well settled, that it is purely a dis- 
eretionary remedy, and I do not find 
any indiscretion or lack of “judicial dis- 
cretion exercised by tke lower Court 
warranting interference, 


6. In the result, the Civil Revision ` 


Petition is dismissed. No costs. 
Revision. dismissed. 
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Thuraka Onnuremma and another, 
Petitioners v, Tahsilder, Kadiri and 
others, Respondents, 

W. P. No. 2500 of 1978, D/- 8-8-1980. 

(A) Constitution of India, Article 161 
— Power of executive to act — Conter- 
minous with power of legislature. 

It is now well known that the area 
within which the executive Govt, can 
act is conterminous with the field with- 
in which the legislature can make laws. 
Further, absent legislation on a topic, 
the- executive Government can govern 
by means of administrative directions, 
provided those directions do not harm or 
injure the rights of the citizens. 

(Para 4) 

(B) A. P. Assigned Lands (Prohibition 
of Transfers) Act (9 of 1977), Sections 3 
and 4 — G; O., M: S, No. 1142 (Revenue) 
D/- 18-6-1954 — Violation of condition 
of inalienability imposed on assignees 
of government land — Land is not to be 
fesumed but to be restored to the assig- 
nees — Act prevails over provisions of 
G. 0. 


Whereas under ‘the G. O. the . policy 
adopted was one of resumption of lands, 
‘under the Act the policy adopted is one 
of restoration of lands .to the assignees 
of Government Lands for violation of 
the condition of imalienability . imposed 


at the time of assigning land. Under 
‘the G. O. it is open for the. executive to 


resume the lands from the landless poor 
persons on the ground that they have 
But, under the provi- 
-sions of- the Act it is not so open to the 
executive to resume those lands and on 
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the other hand it is the duty of ‘the 
authorities to restore back the alienated 
lands to the grantee. Further, the Act 
being the expression of a legislative in- 
tent and therefore; of superior legal ef- 
ficacy would prevail over mere executive 
instructions contained in the G. O. to the 
extent it deals with resumption. AIR 
1969 SC 33 Foll: (Para 6) 


-(C) A. P. Assigned Lands (Probibi- 
tion of Transfers) Act (9 of 1977), Sec- 
tion 1 — Act is retrospective — Covers 
past transfers of Government Land by 
assignees, 


On the plain language of the Statute 
the Act is more intended to be retro- 
spective than prospective because after 
the Act declares that transferee gets no 
title, refuses registration for conveyance, 
provides for restoration of possession 
and makes attempts to transfer a cri- 
minal offence it is most unlikely that 
any person would run the risk of pur- 
chasing the land, The statutory provi- 
sion for restoration could not have been 
directed more against such a remote and 
Tare contingency than against the past 
transactions, Observations in (1979) 1 
Andh LT 79 held obiter. (Para 10) 

Section 3 (1) applies to ‘assigned lands’ 
a word already defined by the Act in 
Section 2. Now Section 3. (1) forbids 
the transfer of such assigned lands in 
future. Further, Section 3 (1) declares 
that assigned lands shall never be 
deemed to have been transferred. This 
part of S. 3 (1) both by its own force 
and read in contrast with the’ immedia- 
tely preceding part of the ‘section says 
assigned lands transferred earlier to 
21st January, 1977 should not be deemed 
to have been transferred, It is for achiev- 
ing that objective a fiction is: enacted. 
In other words; this part of Section 3 (1) 
is clearly’ intended to apply to lands 


_ transferred already by the date the Act 


came into force on 21st January, 1977. 
If no retrospective effect is intended by 
the Act, the words occurring in Sec- 
tion 3 (1) “it shall not be transferred” 
are more than sufficient to cover pro- 
spective transactions, But, the legislature 
did not stop with the use of the words. 
It deliberately went further and de- 
clared, “and shall be deemed never to 
have been transferred”. The purpose of 
this legislative declaration is really -to 
cover past transfers, To read those words 
in any other way would not only render 


that part of the section meaningless, but 
. would also render semantic violence to 
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the plain. and.innocent. words used’ by 
the: legislature. Section 3 (5) which en< 
grafts an exception to. this retrospective 
operation of.. Section. 3 (1) in favour of 
those landless .poor persons who -have 
already purchased the lands prior. to the 
‘commencement of Act No, 9/1977 from 
‘landless poor persons in, violation of 
‘condition of. inalienability..clearly shows 
that- Sec. 3 (1) is intended by the legis- 
lature to be retrospective, (Para 7) 

(D) Interpretation of Statutes — Re- 
jtrospectivity of enactment — Rule of 
‘construction as to. 


i It is an accepted rule of interpretation 


‘that a legislative enactment should not 
‘normally be taken to have retrospective 
effect. But, this rule of interpretation 
like. all other rules of interpretation is 
merely.a guide to the reading of the 
.mind of the legislature. But the mind 
of the - legislature is written in the 
words of the statute and not in is astro- 
logical horoscope. Where the legislature 
has unambiguously expressed itself by 
using clear language its meaning must 
be ascertained by that language alone 
and without reference to the supposed 
but unexpressed -intentions of the legis- 
lature. When the language is plain and 
admits of but one ‘meaning, the task of 
interpretation can . hardly be said to 
arise, (Para 10) 

: (E) Precedents — Judicial Precedents 
i. Ratio Decidendi: — Hypothetical 
answer given to a hypothetical question 
raised — Does not constitute ratio deci- 
dendi. : (Para 14) 

>F) ‘Constitution of India, Article 226 
= Writ petition — Jurisdiction of High 
Court — Limits of. ; 
| To a Writ Court facts ‘are nearly al- 
ways sacred except where force, fraud 
or falsehood are alleged. What is more 
to a Writ Court even comment is not 
free. It is restricted to jurisdictional 
errors. (Para 14) 

(G) Precedents — -Decision given per 
incuriam — Value of, as precedent. 

It is now well. settled- that a decision 
rendered overlooking a statutory provi- 
sion shall be treated as per incuriam and 
cannot be regarded a binding precedent. 


{Para 17) 
Cases Referred : Chronological Paras 
(1979) 1 Andh LT 79 9, 12 


AIR 1973 SC 2131 : i 
AIR 1972 SC 51:1972 'Tax LR 1601 15 
AIR 1969 SC 33: 
AIR 1967 SC 1170: (1967) 2 SCR 454: 4 
AIR 1965 SC_1767+ 1965 AN LJ.353_ 18 


“AIR 1962 SC 83-- 0. a oui a 


T..Onnuramma. v.;Tahsildar;;Kadiri ` 


.G. O., it is provided that ‘the 


1973 Cri LJ 1396 15 
(1969) "1 SCJ 479° "6 


ALR: . 


AIR 1961 SC 1107 . z$. 
AIR -1958 SC 398: (1958) SCR. 1240 | 14; 
AIR 1955 SC 549 : (1955) 2 SCR 225 4: 
AIR 1955 Andh: a7 : 1955 Andh LT 53: 
-{FB) . ; + 35 
(1951) 343 US 579 : -96 L ed 1153 -6 
pea Sheet and TARE Co. vV.: Saw- 
-6 


(1944) 1 KB 718 Young V. Britol Aero- 
‘plane-Co. .. 1? 
1898 AC 375:78 LT 361 Tendon Street 
“Tramways Co, v. “London County 
` Council f 17 
A. Sriramulu, for Petitioner; Govt. 
Pleader, for Revenue, for Respondents. 


ORDER :—These are two _ petitioners, 
The first petitioner is the mother and the 
second is her son. Both of them were 
‘landless poor persons’. In G, O. Ms. 
No, 1142 Revenue dated 18-6-1954, the 
State .Government issued’ executive in- 
structions. governing the mode of: assign- 
ment of Government lands to the land- - 
less poor persons, On the basis of the 
aforesaid G._O, and subject to its condi- 
tions the mother was assigned in. the 
year 1956, Ac. 2.50 cents of land in Survey 
No. 970 in Ginjepalli village, Kadiri 
taluk, Anantapur District. Similarly in 
the . years 1968 an extent of. Ac. 2.56 
cents of land adjoining the above land 
and situated in Survey No, 970/2 of the 
same village was assigned to the son. 
under the aforesaid G. O. Ms. No. 1142. 
The importance of the aforesaid G; O, Ms. 
No, 1142, consists in the prohibition it 
enacts against alienation. of the lands as- 
signed under that G. O., Under that 
assigned 
lands are heritable, but not alienable and 
when the assignee. breaches the condition 
of inalienability the G. O. says that the 
Government shall be at liberty to resume 


‘the lands and assign the same to whom- 


soever . they like, 


2. The Tahsildar, Kadiri received com- 
plaints engineered, the petitioners say, 
by a local laridlord that the mother and 
son had alienated some portions of the 
lands assigned ‘to them, Acting on those 
complaints the Tahsildar issued a show- 
cause notice to the ‘petitioners ‘on ‘31st. 
April, 1977, calling upon them‘ to show- 
cause why the assignments earlier made 
should not be. cancelled and the’ lands 
‘resumed. :To this show. cause .notice, the 
mother and the son..offered their explana- 
tion admitting the alienation;- but. plead- 
ing: in extenuation as. the_ apothecary in 


‘Romeo, and Juliet. pleaded i in_selling mortal. 
drugs: 'in ‘violation: of law of Mantua. ‘to 


1580 + 


Romeo that it was their ‘poverty that 
‘eonsénted to the sales’ and -not their 
will. . From the records’ I find that the 
Tahsildar got an enquiry. conducted 


through the Special Deputy Tahsildar, 


Kadiri and the village: officers’ and col- 
lected evidence from the villagers and 
eventually resumed the lands earlier 
granted to-the petitioners for the reason 
of their violation of condition of inali- 
enability attached to the grant. This 
order of the Tahsildar was made on 
27-9-1977. Against that order of the 
Tahsildar the petitioners had unsuccess- 
fully appealed to the Sub-Collector, Pen- 
ugonda and later to the District Revenue 
Officer; Anantapur. The District Re- 
venue Officer, Anantapur by his order 
dated 28-5-1978, confirmed the orders of 
resumption passed by the lower authori- 
ties, It is against these orders of the 
District Revenue Officer, Anantapur 
dated 28-5-1978, the present writ peti- 
tion has been filed. 


‘8, Under Government Order No. 1142 
dated 18-6-1954, rights of resumption in 
favour of the Government in the event 
of the assignee’s alienating the land is 
clearly reserved, Tested on the touch- 
stone of G. O. Ms. No. 1142 dated 18-6- 
'954, the impugned orders of resumption 
in’ “this case are clearly legal. and must 
be upheld. If nothing-new had appeared 

on’ the legal ‘horizon of Andhra Pradesh 
this writ should have. been dismissed. 
But, the legislature of Andhra Pradesh 
passed A. P. Act No, 9/1977, with effect 
from 21st January, 1977. This Act ex- 
clusively deals with the topic of resump- 
tion of Government lands assigned by 
the Government fo the landless poor 
subject to the condition of inalienability 
and lays down a new policy of restora- 
tion of the assigned lands to the land- 
less poor which is diametrically opposed 
to the policy of resumption contained in 
the above G. O. Ms..No. 1142. The ques- 
tion that now arises is whether after 
the passing of the aforesaid Act 
No. 9/1977, the aforesaid G., O. Ms. 
No. 1142 dated 18-6-1954, still continues 
to.be valid and operative in relation to 
the resumption of lands assigned by the 
Government to the landless. poor under 
the above G. ©, i 


`4. The policy of the executive Gov- 
ernment 
G: O. -Ms. ` No. -1142 ‘is to: 
srant of Governmeėnt-lands subject to the 


condition .of resumption’ o? Jands from’ the. 


- assignees; “who ‘Had. violated condition of: 
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‘the landless’ poor 
„been earlier granted lands, but who had. 


‘as contained in the above’ 
authorise the 
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inalienability.- That’ policy’ is laid down 
by the- executive in G. O, Ms: No, 1142 
Of the year- 1954, at a time when the 
field was not ‘occupied by any law made - 
by the * legislature on the topic of re- 
sumption of these lands, ‘It is now well 
known that the area within which the 
executive Government can act is conter- 
minous ‘with the field within which the 
legislature: can make laws. (See Ram 
Jawaya v. State of Punjab (1955) 2 SCR 
225): (AIR 1955 SC 549). Absent legisla- 
tion on a topic, the executive Govern- 
ment can govern by means of admin- 
istrative directions, provided those direc- 
tions do not harm or injure the rights 
of the citizens. (See ‘M. P. State v. 
Bharat Singh (1967) 2 SCR 454): (AIR 
1967 SC 1170). It follows, therefore, 
that so long as the legislature has not 
spoken its mind on the appropriate policy 
of resumption of lands from the landless 
poor assignees, the order of the execu- 
tive Government contained in G, O. Ms. 
completely governs and con- 
trols the situation, And under that 
G. O. Ms. No, 1142 it was clearly open 
for the. Government to resume the lands 
on the ground of alienation of the assi~ 
gned lands. But, now that the legislature 
by enacting Act No. 9/1977 has covered 
and occupied the same field relating to 
the subject of resumption of lands from 
persons, who have 


breached the condition. of non-alienabi- 
lity ‘attached to those grants, it is the 
legislative will and legislative will alone 
contained in Act No, 9/1977 that should 
govern the whole subject of resumption. 
Thereafter the previous executive direc- 
tions become either mischievous or sup- 
erfluous and in any case certainly in- 
operative. What is more the new legis- 
lative direction seeks to restore the 
alienated lands to the landless poor and 
therefore forbids resumption of the lands. 
In other words, alienation is no longer|’ 
a ground for resumption. It is only a 
ground for restoration, 


5. The new policy that Act No. 9 of 
1977. enacts is contained in Sections 3 
and 4 of the aforesaid Act No. 9/1977. 1, 
therefore,-read them in full together 


‘with Section 2 (1) and Section: 6 which 


are also relevant :— 
- Sec. 2, In this Act, unless the context 
otherwise requires :— 


” (1) “assigned lands” aiat lands pon 
signed by the -Government.to the land- 
Yess ‘poor persons ..under ‘the rules for ` 
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the time being in force, subject to the 
condition of non-alienation and includes 
lands allotted or transferred to landless 
poor persons under the relevant law for 
the time being in force relating to land 
ceilings; and the word “assignee” shall 
be constructed accordingly”; 


Sec. 3 (1) Where, before or after the 
commencement of this Act any land has 
been assigned by the Government to a 
landiess poor person for purposes of 
cultivation or a house-site then, notwith- 
standing anything to the contrary in any 
Other law for the time being in force 
or in the deed of transfer or other docu- 
“ment relating to such land, it shall not 
be transferred and shall be deemed never 
to have been transferred; and accordingly 
no right or title in such assigned land 
shall vest in any person acquiring the 
land by such transfer. 

(2) No landless poor person shall 
transfer any assigned land, and no per- 


son shall acquire any assigned land, ei-- 


ther by purchase, gift, lease mortgage 


exchange or otherwise. 


(3) Any transfer or acquisition made 
in contravention. of the provisions of sub- 
section (1) or sub-section ` (2) shall be 
deemed to be null and void. . 

(4) The provisions of this section shall 
apply to any transaction of the nature 


referred to in sub-section (2) in execu- ` 


tion of a decree or order of a civil court 
or of any award or order of any other 
authority. 

(5) Nothing in this section shall- apply 
to an assigned land. which was purchased 
by a landless poor person in good faith 
and for valuable consideration from the 
-original assignee or his transferee prior 
to the commencement of this Act and 
which is in the possession of such per- 
son for purposes of cultivation or as a 
house-site on the date of such commen- 
cement, 

Sec, 4 (1). If, in "any case, the District 
Collector or any other officer not below 
the rank of a Tahsildar, authorised by 
him in this behalf, is satisfied that the 
‘provisions of sub-section (1) of Section 3, 
have been contravened in respect of any 
assigned land, he may, by order — 

(a) take possession of the assigned 
land, after evicting the person in pos- 
session in such manner as may be pre- 
scribed; and 

(b) restore the signs land to the 
original. assignee or his legal heir, or 
where it is not reasonably practicable to 
` restore the land to such assignee or legal 


T. Onnuramma v. Tahsildar, Kadiri 


ALR. 


heir, resume the assigned land to Gov- 
ernment for assignment to landless poor 
persons in accordance with the rules for 
the time being in force; 

Provided that the assigned land shall 
not be so restored to the original assig- 


` nee or his legal heir more than once, 


and in case the original assignee or his 
legal heir transfers the assigned land 
again after such restoration, it shall be 
resumed to the Government for assign- 
ment to any other landless poor person.’ 

(2) Any order passed under sub-sec- 
tion (1) shall be final and shall not be 
questioned in any court of law and no 
injunction shall be granted by any court 
in respect of any proceeding taken or 
about to be taken by any officer or auth- 
ority or Government in pursuance of 
any power conferred by or under this 
Act, 


(3) For the purposes of this section, 
where any assigned land is in possession 
of a person, other than the original as- 
signee or his legal heir, it, shall be pre- 
sumed, until the contrary is proved, that 
there is a contravention of the provisions 
of sub-section (1) of Section 3, 

S. 6. Nothing in this Act shall apply 
to the assigned lands held on mortgage by 
the State or Central Govt. any local 
authority, a co-operative society, a sche- 
duled bank or such other financial in- 
stitution owned, controlled or managed 
by a State Government or the Central 
Government, as may be notified by the 
Government in this behalf. 

6. A reading of the above. sections 
makes the intention of the legislature clear. 
The legislature under those sections , has 
adopted a policy which is diametrically 
opposed to the policy’ underlying the 
executive instructions contained in G, O. 
Ms. No.: 1142 dated 18-6-1954. Whereas 
under G. O. Ms. No. 1142 the policy ad- 
opted was one of resumption of lands, 
under Act 9/1977 the policy adopted is 
one of restoration of lands both for vio- 


lation of the condition of inalienability. 


Under G. O. Ms, No. 1142 it is open. for 
the executive to resume the lands from 
the landless poor persons on the ground 
that they have alienated lands. But, 
under the provisions of the aforesaid Act 
No, 9/1977 it is not so open to the execu- 
tive to resume those lands and on the 
other hand it is the duty of the authori- 
ties -to restore back the alienated lands 
to the grantee. Resumption of lands 
would mean putting an end to the title 
and possession of the assignees. Restora- 


‘tion. establishes the status’ quo ante as 
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l part of- the section meaningless, but 
{would also render semantic violence to 
the ‘plain and innocent words - used ‘by 


[the ‘legislature, “Section ~3::(5) which eri~ 
{grafts an “exception ‘to this’ retrospective - 
operation of ‘Section 3 (1) in favour of 
“‘|those landless: poor persons ‘who’ have al= 
ready purchased the lands prior to the’ 
commericement of Act No. 9/1977 from’ 


landless poor persons in violation of con- 


‘|dition of inalienability clearly shows that 


Section 3 (1) is intended by the legisla- 


ture to be retrospective. Another section: 
which clearly exhibits the intention of 


the legislature to enact the law with re- 


` trospective effect is Section 6 which ex~ 
on mort- 


empts assigned lands ‘held’ 
gages by the State or Central Govern- 
ment et cetera, Here, ‘held’ clearly 
covers lands held by the date of the Act, 
‘An enactment like Act No, 9/1977 with 
abundant legal provisions like Section 3 
(1) forbidding further transfers of as- 


signed lands, Section 5 prohibiting reg- 


' istration’ of assigned lands and Section 7 
(1) imposing penalty for transferring as- 
‘signed lands would not have contained 
an emphatic’ declaration that it “shall be 


"deemed never to have been transferred,” 


-| Unless it be the intention’ of thé legisla- 
‘{ture to.be retrospective such lot’ of 
‘jwords could not have been used by the 
‘legislature merely ‘as surplusage without 
intending to produce any legal effect. I 
am, therefore, clearly of the opinion that 
[this Act No. 9/1977 applies to the aliena- 
tions in this writ petition although those 
alienations are prior to January 1977. 


8. On my. ‘interpretation of Section 3. 


(1) as having retrospective operation, it 
' Jogically follows that Section 4 (1) ap- 
‘ plies te the two cases before me, Under 
that, section the authorities mentioned 
‘therein namely the District Collector 
and others are enjoined. in appropriate 
eases to take possession of the assigned 
lands after evicting the person in pos- 
session and restore the assigned lands to 
the -original grantees. It means that 
the petitioners should be. put . back 
into possession of . those bits of 
lands the possession and title of 
which they had parted with earlier 
“This provision for restoration ..clearly 
- negatives the power of. the. State. to 


put an end to.the petitioners’ title and . 


possession. of the assigned lands includ- 
ing the lands still in their. possession.. In 
this ‘context the. declarations - contained 
-in See. 3 (1), to the effect that no. ‘right 
‘shall ` ‘vest in the transferee. and no 


transfer shall: be deemed “ever to ‘have ` 
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taken place are of great significance, 
Restoration: is ‘rendered. ás. a. logical step 
to:be taken from the premise establish- 
ed ‘by those declarations, The power to 
restore’ conferred by: Section. 4 must be 
construed as negativing the .existence by. 
implication ` of an ‘inconsistent power to 
resume; (See Pentaiah v: Veeramallappa 
AIR .1961 SC’ 1107): Where the Act No: 
9/1977 enacted a‘ complete code on the 
topic ‘of consequences of alienation of as- 
signed lands merely providing for re- 
storation, we must take the legislature 
as intending to exclude the operation of 
G. O. Ms. No, 1142 on the same topic. 
It follows that the impugned orders of 
resumption are illegal and without juris- 
diction. 


9. But, two objections were raised 
against the above. Firstly it is said that 
Act No. 9/1977 is not retrospective but 
only prospective, Secondly, it is said 
that as my brother, Kondaiah, J., as he 
then ‘was, had already held in W. P, No. 
4044 of 1977: ((1979) 1 Andh LT 79) that 
Act No. 9/1977 is only prospective, I 
should refer this matter to a Division 
Bench. ' 

10. The statement: that Act No, 9/1977 . 
is not retrospective seeks to convey the 
idea that the Act No. 9/1977 would ap- 
ply only to transfers and  alienations 
made subsequent to the commencement’ 
of the aforesaid Act and not to those 
alienations prior to the Act. It is an ac- 
cepted rule. of _interpretation which is 
not intended to be overturned here that 
a legislative’ enactment should not nor- 
mally. be taken to have ‘retrospective 
effect. But, this rule of interpretation 
like all other rules of interpretation is 
Merely a guide to the reading of the 
mind of the legislature, But the mind of - 
the legislature is written in the words of 
the statute..and not in its astrological 
horoscope.. Where the legislature. has un- 
ambiguously . expressed itself ` by using 
clear language its meaning must be as- 
certained . by that. language alone and 


. without reference to the supposed but 


unexpressed intentions of the legislature. 
When. the language | is plain and admits 
of but one ‘meaning, | the task of inter- 
pretation çan. hardly be said to arise 
(Maxwell 12th ‘Edition page 29): I find .. 


- that ‘the plain language of Section - 3 (1). 
. of the aforesaid’ Act which: says, 


*shall - 
not be transferred and shall be deemed 


never to- have been. transferred; and .ac-. + 
cordingly- no. right: or title -in: such: ` ass... 
signed land: shall..west sin anysperson ac- 
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quiring the land’ by such transfer” 
makes it perfectly clear that the inten- 
tion of the Act is to apply its policy to 
all transfers made either before “he 
commencement of the Act or after the 
commencement of the Act. A reference 
to the other provisions of the Act wh:ch 
I have already made commends this 


view. On the plain language of the Sza- . 


tute I find that the Act is more inter:d- 
ed to be retrospective than prospective 
because after Act 9/1977 declares that 
transferee gets no title, refuses registra- 
tion for conveyance, provides for re- 
storation of possession and makes at- 
tempts to transfer, a criminal offence it 
is most unlikely that any person would 
run the risk of purchasing the land, The 
statutory provision for restoration could 
_|not have been directed more against 
such a remote and rare contingency than 
against the past transactions. It is there- 
fore not possible for me to hold that the 
statute is merely prospective. 

11. The same question may be exam- 
ined from another view point. The rule 
of presumption hesitating to accord re- 
trospectivity to a statute does not ke- 
long to any of the logical categories. It 
„is firmly based on the good sense of 


social justice and the high public polizy ` 


Not to affect adversely past transactions. 
Maxwell explains the reason of this rule 
thus, “upon the presumption that the 
legislature does not intend what is un- 
just rests the leaning against giving cer- 
tain statutes a retrospective operation” 
(12th Ed, p. 215). Can this consideration 
_ even taken independently of the langu- 
age of the statute weigh against the r2- 
trospective operation being given to Act 
No. 9/1977? First thing to note in this 
context is the fact that Act No. 9/1977 
is not the first law in order of time to 
forbid alienation of assigned lands. That 
G. O. Ms, No, 1142 itself has done, Mo 
alienee who openly aids and abets a 
person to violate a condition of law con- 
ceived in public interest in order that 
he may thereby gain some advantage 
can complain of iniquity. G. O. Ms, No. 
1142 which says that the land is her- 
able but is not alienable intends to dery 
the creation of any rights in favour of 
the alienee. Secondly the language of 


. Section 4 (1) of the Act which I have a= 


ready noticed above does not impose an 
invariable duty to restore the lands 
from every person in possession. The 
person in possession might be one in a 
long chain of transferees and might be 
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in possession for a considerable number 
of years having spent time and energy ` 
in the development of the lands, In such 
a case Section 4 (1) of the Act clearly 
does not authorize the dispossession of, 
such a person and restoration of such a 


- land to the original assignee, Section 4 


(1) only confers a power. By the deli- 
berate use of ‘may’ it puts the authori- 
ties under an obligation to consider all 
the relevant facts in an objective and 
judicious manner before ordering re- 
storation in a particular case. When the 
transfer is of a recent origin the auth- 
orities would be justified in putting the 
machinery of restoration: to full use. 
When the alienation is old and long 
Standing one giving rise to innocent 
third party claims Section 4 (1) rules 
out restoration. Even inter partes in ` 
each case has to be examined on its own 
merits. It is in order to individualize the 
general principle and enable the auth- 
orities to do justice in each case the leg- 
islature employed the permissive langu- 
age of ‘may’ instead of the mandatory 
language of ‘shall’ in Section 4, Thus in- 
terpreted which I believe to be the true 
interpretation of Section 4, the reason 
for not giving the Act No, 9/1977 retro- 
spective operation which its plain langu- 
age warrants completely disappears. J 
am, therefore, unable to uphold the first 
objection. 


12, The second objection requires 
closer scrutiny. Kondaiah, J., (as he then 
was) rendering a judgment on 9-11-1978 
allowing W. P. No. 4044 of 1977: ((1979) 


_1 Andh LT 79) observed that Act No. 9/ 


1977 was only prospective and not retro- 
spective. If those observations are to be 
taken as the ratio of the case and are 
not otherwise vitiated by any serious in- 
firmity such as forming part of a judg- 
ment per incuriam, I am bound accord- 
ing to a long prevailing practice to refer 
this case to a Division Bench, But, as I 
am of the opinion that those observations 
are not the ratio of that case and that 
in any case they suffer from per incur- 
iam infirmity I think I would not be 


. justified in referring this case to a Divi- 


sion Bench. ` 


13. In the case before Kondaiah, J., 
the facts are:— The Government grant- 
ed an extent of Ac. 7.24 cents in the year 
1936 in Nallajerla village of West Goda- 
vari district in favour of one Nagaiah 
The said Nagaiah sold that land for a 
paltry sum of Rs. 400/- in the year 1955 


274 A.P. 


to one Jogiraju a village Karnam who in 
his turn conveyed that property under a 
registered settlement deed dated 30-9- 
1957 in favour of his wife. On the 
ground that the sale of the property by 
the said Nagaiah in the year 1955 in 
favour of Jogiraju, the village Karnam, 
violated a condition of inalienability at- 
tached to the grant made in the year 
1936 in favour of Nagaiah, the Tahsildar 
resumed the lands under Act No, 9/1977 
on 29-9-1977 after dispossessing the wife 
of Jogiraju and restored the possession 
-of the land to the heirs of Nagaiah. That 
order of the Tahsildar was challenged in 
the above writ petition filed by Jogi- 
raju’s wife. Primarily two grounds were 
urged before Kondaiah, J., firstly that 


Nagaiah was not a landless poor person’ 


and secondly that the grant in favour of 
Nagaiah by the Government in 1936 was 
not burdened with any condition of in- 
alienability. It was therefore argued that 
the sale in the year 1955 in favour of 
Jogiraju by Nagaiah did not violate any 
conditions attached to the grant relating 


to non-alienability as the lands do not. 


fall under the category -of “assigned 
lands” within the meaning of Act No, 
0/1977, Finally it was also argued that 
Act No. 9/1977 is not retrospective, but 
only prospective and that therefore the 
sale of 1955 could not be hit by Act No, 
9/1977, 


14. In his discussion of these argu- 
ments, the learned Judge first consider- 
ed the question whether the aforesaid 
Nagaiah was a landless poor person and 


secondly whether the sale of 1955 vio~ 


lated any condition of non-alienability, 
The learned Judge found that the said 
Nagaiah was not shown to be a landless 
poor person, He also held that the lands 
assigned to Nagaiah in 1936 were not 
subjected to any condition of inalien- 
ability, The learned Judge, therefore, 
concluded that the lands assigned to the 
said Nagaiah in 1936 do not fall under 
the description of ‘assigned lands’ con= 
tained in Section 2 (1) of the Act No. 
0/1977. The learned Judge, therefore, 
concluded, ‘In this view, I must hold 
that the land in question does not come 
` within the meaning of ‘assigned lands’ as 
defined under Section 2 (1) of the Act, 
Hence, this Act itself cannot be’ applied 
to the case on hand”. These two clear 


and unequivocal findings of the learned 


Judge are plainly enough without any- 
thing more to hold the impugned action 
of the respondents in that case as bad 
and to allow the writ petition. But, the 
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learned Judge on an assumption that 
Nagaiah was a landless poor person and 
the grant of 1936 in his favour was bur- 
dened with a condition of inalienability 
raised a further question whether the 
Act No, 9/1977 is prospective or retro- 
spective, This further discussion is clear- 
ly. based on an assumption of a fact 
which is that Nagaiah was a landless. 
poor person and that the grant of 1936 
in favour of Nagaiah was subject to the, 
condition of inalienability. This assump- 
tion of fact is made by the learned 
Judge not because it is warranted by the 
facts of the case, but only because it 
has become necessary for the disposal of 
a hypothetical question. To that hypo- 
thetical question raised on the basis of 
hypothetical facts the learned“ Judge 
gave an answer. Such an answer cannot 
but be regarded as hypothetical without 


enjoying the halo and sanctity of a ratio 


decidendi of a case. The learned Judge 
significantly introduced this part of the 
discussion with these words:— “Even 
assuming for the sake of argument that 
the land in question falls within the ‘as- 
signed lands.” ‘What the learned Judge 
assumed in that writ petition is the ex- 
istence of a set of facts which- are con- 
trary to the facts earlier found by him. 
Whatever may be the position in a pri- 
vate law action instituted on the founda- 
tion of inconsistent facts, in a writ peti- 
tion the setting of inconsistent facts is 
Facts, barring 
those coming under the category of 
jurisdictional facts can never be found 
for the first time by a writ court. How- 
ever serious an error of fact might be, 
its correction is beyond the reach of a 
writ court unless it be an error of juris- 
dictional fact. In Nagendranath Bora v. 
Commr. of Hills Division, 1958 SCR 1240 
at p. 1269: (AIR 1958 SC 398) our 


- Supreme Court observed, “So far as we 


know, it has never been contended be- 
fore this Court that an error of fact, 
even though apparent on the face of the 
record, could. be a ground for interfer- 
ence by the court exercising its writ 
jurisdiction. No ruling was brought to 
our notice in support of the proposition 
that the Court exercising its powers un- 
der Article 226 of the Constitution, 
could quash an order of an inferior tri- 
bunal, on the ground of a mistake of 
fact apparent on the face of the record”. 
Marcos described the writ of certiorari 
as one rivetted to the record. To a writ 
court therefore facts are nearly always 


sacred. except where -force,. fraud or 
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falsehood are alleged, But what is more 
to a writ court even comment is aot 
free. It is. restricted to jurisdictional 2r- 
rors. Writ is clearly not a substitute to 
a statutory appeal. Examined from -he 
above angle of public law it appears to 
me that the pronouncement of law by 
Kondaiah, J., that Act No, 9/1977 is mot 


retrospective on the basis of alternat-ve ` 
findings of facts is clearly obiter. If. 


Courts are free to assume every set of 
conceivable facts bearing some connec- 
tion with the controversy before fhe 
Court and lay down appropriate law ep- 
plicable to each set of alternative facts 
an impossible situation removing fhe 
last vestiges of distinction between the 
power to make law and the power to 
declare laws would arise. Judicial fur.c- 
tion must be confined to disposing of 
concrete cases and controversies. No 
doubt, this does not prevent the courts 
from applying more than one legal prin- 
ciple to ascertained facts. It only den-es 
power to the court to find alternative 
facts, “An opinion given in Court, if rot 
necessary to the judgment given on re- 
cord, but that it might have been as 
well given if no such, or a contrary had 
been broached, is no judicial opinicn; 
but a mere gratis dictum” (Vaughen, 
C. J., in Bole v. Horton 360, 382 quoted 
in Cross, Precedent in English Law p. 37 
IY Ed.). 


15. In the case before Kondaiah, J., 
the learned Judge recorded-two facts 
which make in my opinicn all his suz- 
sequent discussion and observations 
> merely gratis dictum, Those findings are 
that Nagaiah was not a landless persen 
and that the grant in favour of Nagaiah 
‘is never subject to the condition of in- 
alienability. Those two findings in my 
opinion put an end to the controversy 
between the parties before him and com- 
pletely settle the issues and rule oat 
any further consideration of applicabili-y 
of Act No. 9/1977 to the case before him. 
In those circumstances, the opinion of 
Kondaiah, J., that Act No. 9/1977 is not 
retrospective is in my opinion clear-y 
obiter. For this reason I do not thirk 
that I would be justified in referrirg 
this case to a Division Bench, Do or d-e 
but never ask how or why cannot be a 
safe guide for the effective functionirg 
of judicial process, The pronouncement 
of this Court in M. Subbarayudu 7. 
State reported in 1955 Andh LT 52: 
, (AIR 1955 Andh 87 (FB)) and the decision 
of the Supreme Court reported in Bhag- 
wan v. Ram Chand, (AIR 1965 SC 1767); 
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Sri Venkateswara Rice Ginning and Oil 
Mills Contractors Co, v., State of A. P. 
(AIR 1972 SC 51) and State of Rajasthan 
v. - Tarachand Jain (AIR 1973 SC 2131) 
apply in my opinion only to differences 
between two benches of single Judges on 
ratio of the cases and not to obiter. 


16. One of the crucial differences be- 
tween the Anglo Saxon and the civil law 
system lies in the identifiable responsi- 
bility for the individual decisions of 
named Judges. (See Vol. 41 Modern Law 
Review (1978) page 7). If that be so. I 
would not be justified in referring this 
case to a Division Bench on the basis of 
my finding that the observations of 
Kondaiah, J., are merely obiter. 


~17. But there is equally another rea- 
son that impels me to hold the later part 
of the opinion of Kondaiah, J., as not 
constituting ratio decidendi of the judg- 
ment rendered by him. The judgment of 
Kondaiah, J., merely considered Sec, 3 
(1) of the Act 9/1977 without even 
glancing at such other vital and signifi- 
cant provisions of the Act such as Sec- 
tion 3 (5) and Section 6. Section 3 (5) 
speaks in clear language of a ‘land pur- 
chased by a landless poor person’: prior 
to the commencement of this Act, 
showing thereby that but for the exemp- 
tion granted by Section 3 (5) the Act 
would have applied even to that cate- 
gory of purchases of the lands prior to 


‘the Act by the landless poor persons 


from the landless poor persons, Similar 
is the legal effect of Section 6 in rela- 
tion to the lands held by Government et- 
cetera on the date of the commencement 
of the Act under mortgages, 


It is now well settled that a decision 
rendered overlooking a statutory provi- 
sion shall be treated as per incuriam- and 
cannot be regarded a binding precedent. 
Salmond on Jurisprudence (Twelfth Edi- 
tion page 150) says, “A precedent is not 
binding if it was rendered in ignorance 
of a statute or a rule having the force 
of a statute ie, delegated legislation”. 
Salmond cites in support of this propo- 
sition the high authority of Lord Hals- 
bury in the House of Lords in London 
Street Tramways. v, London County 
Council 1898 AC 375 and of Lord Greene 
M. R. in Court of Appeal in that well 
known case of Young v. Britol Aero- 
plane Co, Ltd, (1944) 1 KB 718. As ex- 
amples of per incuriam judgments Sal- 
mond cites a case where the court knew 
the statute but did not refer to the pre- 
cise terms of the statutes as well as to 


276 A, P. In re, Chinta 


a case where the Court knew the statute 
but failed to appreciate its relevance to 
the matter in hand. On the extensive 
scope of the doctrine of per incuriam 
Salmond says that, “Even a lower Court 
can impugn ʻa precedent on such 
grounds”, Vol. 22 of Halsbury’s Laws of 
England Third Edition, page 799 says 
that a “Court is not bound to follow a 
decision of its own if given. per 
incuriam”, “A decision may also be 
given per incuriam when it is given in 
ignorance of the terms of a statute or 
of a rule having the force of a statute”, 
This principle is referred to with ap- 
proval by our Supreme Court in Jaisri 
v. Rajdewan (AIR 1962 SC 83 at p, 88). 
As I have found that the judgment of 
Kondaiah, J., never referred to impor- 
tant parts of Act No. 9/1977 I hold the 
holding of .Kondaiah, J, that Act No, 
9/1977 is not retrospective is per incu- 
riam and for that reason I consider it 
not obligatory on my ‘part to refer. this 
case to a Division Bench.. 

“18. In the result, I allow this writ 
petition. No costs, Advocate’s 


Rs. 150/: ba | 
Petition allowed, 
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C. KONDAIAH, C. J. & 
RAGHUVIR, J. 


In the matter of Chinta Subba Rao, 
Petitioner. 


Writ Petn. No, 1111 of 1980, D/- 19-3- 
1980, : 


Constitution of India, Articles 226; 
329 (b), 133 (1) — Representation of the 
People Act (1951), Section 80 — Election 
to Parliamentary constituency — Cannot 
be challenged by writ petition — Ap- 
plication for leave. to appeal to Supreme 
Court against decision dismissing writ 
petition — Not maintainable. . 

The provisions of Article 329 (b) of the 
Constitution read with Section 80 of the 
Representation of the People Act, 1951 
go to show that an application under 
Article 226 of the Constitution is not 
maintainable to declare an election to 
the Parliament as illegal and void. AIR 
_ 1952 SC 4, AIR 1957 SC 694, Foll. 

l (Para 10) 

Where the writ petitioner sought to 
challenge the election to certain Parlia- 
mentary Constituencies by a writ peti~ 
.tion on the ground that some rumour by 
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Subba Rao 


fee ` 


ALR. . 


issuance: of ʻa false telegram as to the 
death of the petitioner, a candidate from 
the constituencies, was raised, the writ 
petition was not maintainable. Further, 
in such a case, as no substantial question 
of law to be decided by the Supreme 
Court could be said to have arisen, ap- 
plication for leave to appeal to supreme 
Court against decision dismissing writ 
petition was also not maintainable, 
ATR 1952 SC 64, Rel. on. (Paras 10, 11) 


Cases Referred: Chronological Paras 
AIR 1957 SC 694 - ~~ 10 
AIR 1952 SC 64 9 


KONDAIAH, C, J.:— This. application 
of the petitioner under Article 226 of 
the Constitution of India is to declare 
that the acts and conduct of the Return- 
ing Officers of Secunderabad, Kakinada 
and Rajahmundry Parliamentary Con- 
stituencies (respondents 1 to 3) in the 
‘recent Mid Term Poll to the House of 
People are prejudicial and against his 
interests and their conducting the ele- 
tions on the due dates without counter- 
acting and undoing the publications of. 
telegrams is bad and the elections held 
by them are bad in law, 


2. The fourth respondent is the Chief 
Election Officer of the State of Andhra 
Pradesh, whereas the fifth respondent is 
the Election Commission, Union. of India. 
The Sixth respondent is one Sri Katari 
Narayana Rao, who is said to have issued 
a telegram. Respondents 7 to 9, Sar- 

' vasri M. S. Sanjeeva Rao, S. B. P, Pat- 
tabhi Rama Rao and P, Shivashankar are 
the candidates who were declared to 
have been elected in the three consti- 
tuencies referred to above, Respondent 
No. 10 is the President of the Andhra 
Pradesh High Court Advocates’ Associa- 
tion, Hyderabad and respondents 11 to 
14 are the Advocates of the Andhra Pra~ 
desh High Court. 


3. The main grievance of the applicant 
is that the election authorities have de- 
relicted their duties in the conduct of 
proper elections and consequently, the 
elections conducted by them for three 
Parliamentary Constituencies referred 
to above are illegal and void, It is 
-averred in the affidavit filed in support 
of the application that he attended the 
High Court of Andhra Pradesh on 16-1- 
1980 and he heard a rumour in the High 
Court Advocates’ Association that there 
was a talk about the applicant’s death 
before polling in the polling stations. of 
‘the -aforesaid constituencies. He was 
informed by*some Advocates dn 17-1- 
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1980 about the rumour. and remark float- 
ed in the polling stations that. candidate 
with symbol of elephant died and a te-e- 
gram was received to the effect that he 
had died before polling, Two or three 
days later, the President of the Ear 
Association informed the petitioner the 
news of the telegram was received by 
him to the efect that the petitioner was 
dead before polling and it was stated so 
in Congress-I Workers’ Conference of 
_meeting in Congress-I Office in Hydera- 
bad. The Petitioner’s grievance is that 
on account of such false rumours, he did 
not secure majority votes and was ce- 
feated. Consequently, the conduct of 
elections by the Returning Officers was 
in substance illegal, void and has to be 
declared so in this Writ Petition. This 
in substance is the Writ Petition. 


4. The Writ Petition was originaly 
filed with a court-fee of Rs. 2/-. The 
Office raised an objection that a cou-t- 
fee of Rs, 100/~ has to be paid in a Writ 
Application. To the same effect is the 
erder of our learned brother Raghuvir, 
J., on 7-3-1980, on the office objectien, 
correctness of which was sought to be 
challenged by the applicant. Thereaf-er 
the petitioner paid the deficit court-fze, 
The officé had further raised the ques- 
tion of maintainability of the Writ Peti-~ 
tion. The learned Judge had directed 
the. office to number the Writ Petition if 
the requisite deficit court-fee was paid 
in a week and observed that the main- 
tainability of the writ petition would be 
considered by the Writ Admission Court, 
The Writ Petition has been directed by 
our learned brother, P. A. Choudary, J., 
before whom it came up for admission to 
be posted before a Division Bench and 
that is how this has come up before us 


5. The main point that has to be de- 
cided before considering the question of 
admissibility of the Writ Petition on 
merits is about the maintainability of 
an application under Article 226 of the 
‘Constitution of India. In short, fhe 
question is whether the objection raised 
by the office as to the maintainability is 
‘or is not sustainable, The contention of 
Sir Chinta Subbarao, the applicant who 
is also an Advocate is three-fold. l 


6. Firstly, it is contended that the 
scheme and provisions of the Represen a- 
tion of the People Act, 1951 or the 
amended. provisions thereof are incom- 
‘plete in so far as the facts of the present 
case are concerned. Alternately, he 
pleaded that the set of facts dealt w-th 
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‘governed by the 


A. P. 277 


in this writ. petition are not.covered by. 
the Representation 
and therefore, the petitioner’s case is 
general law only.and 
the Writ Petition is maintainable. Sec- 
ondly, it is contended that Article 329 of 
the Constitution is repugnant and cuts 
across the laudable mission of democratic 
experiment in this country. Thirdly, it 
is contended that in any event, the pro- 
visions of Article 329 (b) of the Consti- 
tution and Section 80 of the Representa- 
tion of the People Act are not applica- 
ble to the case on hand, 


7. Though the question has been split 


into three different pleas, the sum 
and substance of the petitioner’s con- 
tention is that the provisions of Sec- 


tion 80 of the Representation of the 
People Act and the procedure laid down 
therein for the entertainment and dis- 
posal of an election petition challenging 
the validity of an election to the House 
of Parliament are not attracted and the 
provisions of Article 329 (b) of the Con- 
stitution are not a bar to challenge the 
validity of an election to the Parliament 
in the set of facts of the instant case. 

8-9, Suffice it to state that the provi- 
sions of Ss. 80 to 116 of the Representa- 
tion of the People Act provided for the 
presentation, - trial and disposal of an 
election petition. Section 80 of the Re- 
presentation of the People Act, 1951 pro- 
hibits the challenge of any election ex- 
cept by an election petition presented in 
accordance with the provisions of that 
part of the Act. That apart, Art. 329 of 
the Constitution bars interference of 
Courts in election matters. We may 
notice Art, 329 (b) which is relevant and 
material for the present case, 

“Article 329. Bar to interference 
by courts in: electoral matters, 

Notwithstanding anything in this Con- 
stitution 

(a) ...... s eee 

(b) no election to either House of 
Parliament or to the House or either 
House of the Legislature of a State shall 
be called in question except by an elec- 
tion petition presented to such authority 
and in such manner as may bé provided 
for by or under any law made by the 
appropriate Legislature”. 


Article 329 (b) makes it abun- 
dantly clear that no election to 
either House of Parliament shall be 


called in question except by an elec- 
tion petition presented to such authority 
and in such manner as may be provided 
for by or under any law made by the 


of the People Act,... 
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appropriate Legislature. It is also neces- 
sary to notice the non obstante clause with 
which this Article begins; “Notwithstand- 
ing anything in this Constitution”. This 
power contemplated by Article 329 (b) 
would also prevail over the provisions 
of Article 226 whereunder this Court 
can issue writs in appropriate cases pro- 
vided therefor. The expression “election” 
used in Article 329 (b) is of wide import 
which would take in not only the final 
result of the election, but the entire pro- 
cess and procedure of an election includ- 
ing the rejection or acceptance of a no- 
mination paper. This view has beer up- 
held by the Supreme Court as early as 
on January 21, 1952, in N. P. Ponnu- 
swami v. Returning Officer, Namakkal, 
AIR 1952 SC 64. The learned Fazl Ali, 
J., speaking on behalf of the Court ruled 
at page 68 thus: 

“It seems to me that the word “elec- 
tion” has been used in Part XV of the 
Constitution in the wide sense, that is to 
say, to connote the entire procedure to 
be gone through to return a candidate to 
the legislature. The use of the expression 
“conduct of elections” in Article 324 
specifically points to the wide meaning, 
and that meaning can also be read con- 
sistently into the other provisions which 
occur in Part XV .including Art. 329 (b). 
That the word “election” bears this wide 
meaning whenever we talk of elections in 
a democratic country, is borne out by the 
fact that in most of the books on the 
subject and in several cases dealing with 
the matter, one of the questions mooted 
is, when the election beings ............0+ 
the word “election” can be and has been 
appropriately used with reference to the 
entire process which consists of several 
stages and embraces many steps some 
of which may have an important bear- 
ing on the result of the process”, 

It is further held that this court under 
Article 226 of the Constitution is not 
empowered to exercise ordinary original 
civil jurisdiction in respect of an elec- 
tion petition. The challenge to any elec- 


tion has to be considered only in accord~. 


ance with the provisions of the Re- 
presentation of the People Act, 1951. At 
page 69, it is observed: 

TA I think it will be a fair in- 
ference ‘from the provisions of the Re- 
presentation of the People Act to state 
that the Act provides for only one re- 
medy, that remedy being by an election 
petition to be presented after the elec- 
tion is over, and there is no remedy peo: 
vided at any intermediate stage, 
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10. It was argued that since the Re- 
presentation of the People Act was en- 
acted subject to the provisions of the 
Constitution, it cannot bar the jurisdic- 
tion of the High Court to issue writs 
under Article 226 of the Constitution. 
This argument however is completely 
shut out by reading the Act along with 
Article 329 (b). It will be noticed that 

` the language used in that article and in 
Section 80 ofthe Act is almost identical 
with this difference only that the article 
is preceded by the words “notwithstand- 
ing anything in this Constitution”. I 
think that those words are quite apt to 
exclude the jurisdiction of the High 
Court to deal with any matter which 
may arise while the elections are in pro- 


gress”. This view has been reiterated 
by the subsequent decision of the 
Supreme Court while considering the 


provisions of Article 71 of the Constitu- 
tion in Dr. N. B. Khare v. Election com- 
mission of India, AIR 1957 SC 694, Till 
Aoday, this is not disputed to be the cor- 
rect position of law. The aforesaid 
decisions of the Supreme Court and the 
provisions of Article 329 (b) of the Con- 
stitution read with Section 80 of the Re- 
‘presentation of the People Act, 1951 
would be a complete answer to reject 
the petitioner’s claim that an applica- 
tion under Article 226 of the Constitu- 
tion is maintainable to declare an elec- 
tion to Indian Parliament as illegal and 
void. The grievance of the petitioner in 
substance is that some rumour by the 
issuance of a false telegram has been 
raised in the minds of the voters 
in the three Parliamentary constituencies, 
viz., Kakinada, Rajahmundry and Secun- 
derabad Parliamentary Constituencies in 
the recent mid-term Parliamentary 
elections that the man with elephhant 
symbol which represents the applicant 
who was one of the contestants was 
dead before the polling date and con- 
sequently, the conduct of elections to 
these three Parliamentary Constituencies 
was illegal, improper and not in accor- 
dance with the provisions of law and he 
therefore requires them to be declared 
invalid and void. In short, what has been 
alleged in the application of the writ 
petition relates to the conduct of the 
every election to the three Parliament- 
ary Constituencies. This is indicated by 
the petitioner in para 20 of his applica- 
tion which reads thus: 


j ' 
- “I have my grievance against the con~ 
duct of election under the circumstances 
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not against .the contesting 
whatsoever”, 

What exactly he seeks is to declare the 
elections held by respondents 1 to 3, Re- 
turning Officers declaring respondents 
7 to 9 as successful candidates for the 
Parliamentary Constituencies of Kakina- 
da, Rajahmundry and Secunderabad, as 
bad in law. The writ petition squarely 
falls within the principle laid down by 
the Supreme Court in Ponnuswami’s 
case referred to earlier and the writ pəti- 
tions is not maintainable. and is barred 
specifically by Article 329 (b) of the 
Constitution of India read with Sc- 
tion 80 of the Representation of the 
People Act, 1951. For tke reason stated 
above, the writ petition is held to be 10% 
maintainable and has to be dismissed on 
that short ground. In this view, it is 
unnecessary to state anything relating 
to the merits of the application. 

11. In the result, the Writ Petition is 
dismissed as not maintainable. Imme, 
diately after the pronouncement of -he 
judgment the applicant, Sri Chinta Sub- 
barao, Adv. as party-in-person prared 
by an oral application for grant of leave 
to appeal to the Supreme Court against 
our decision. We are unable to find eny 
substantial question of-law of general 
importance which, in our opinion, re- 
quires to be decided by the Supreme 
Court and therefore, we reject his prayer 
for granting leave to appeal to he 
Supreme Court, 


candidates 


Petition dismissed, 


AIR 1980 ANDHRA PRADESH 279 
MADHAVA REDDY AND 
JAYACHANDRA REDDY, JJ. 

Reddipilli Chinna Rao and etc., Appel- 
fants v. Smt. Reddi Lorudu and others, 
Respondents. 

C. M. A. Nos. 688 of 1976 and 650 of 
1977, D/- 2-11-1979.* 

Motor Vehicles Act (4 of 1939), Sec- 
tions 96 (2), 110-C (2-A) — Claim 
for compensation — Defences open to 
Insurance Company are restricted to 
those specified in Section 96 (2) — m- 
surance Company cannot challenge 
quantum of compensation — Sec, 110-C 
(2-A) held not applicable, (1972) 1 APLJ 
47, Not foll 


*Against order of Motor Accidents Claims 
Tribunal and ist Addl, Dist. J., Visa- 
khapatnam, D/- 26-10-1976. 
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The defences open to an Insurance 
Company in a claim under Section 110 
are restricted to those specified in Sec- 
tion 96 (2) and do not extend to the 
quantum of compensation. Therefore, 
the Insurance Company cannot question 
the quantum of compensation, The In- 
surance Company cannot also question 
the quantum of compensation by invok- 
ing Section 110-C (2-A). Sub-sec, (2-A) 
of S, 110-C is an exception to S. 96 (2). 

A conjoint reading of both the Sec- 
tions 96 (2) and 110-C (2-A) indicates 
that it is only when there is collusion 
between the person making the claim 
and the person against whom the claim 
is made, or the person against whom the 
claim is made has failed to contest the 
claim, the Insurance Company is enabled 
to contest the claim on all or any of the 
grounds that are available to the per- 
son against whom the claim has been 
made, and not in every case where the 
insurance company has been impleaded. 
(1972) 1 AP LJ 47, Not foll. Case law 
discussed, : (Para 8) 
Cases Referred: Chronological Paras 
1979 ACJ 101 (Mad) 

AIR 1977 All 330: 1978 ACJ 252 
1973 ACJ 222 (Orissa) 

(1972) 1 APLJ 47 

ATR 1971 Madh Pra 145:1970 ACJ 1 
1970 ACJ 245 (All) 

1966 ACJ 101 (Mad) 

AIR 1962 SC 1 

AIR 1959 SC 1331 


C. N. Babu, (in C. M. A. No. 688 of 
1976), and K. G. Kannabiran (in C. M. A. 
No. 650 of 77) for Appellants; M. S: R. 
Subrahmanyam (for Nos. 1 to 4) in C.M. 
A. No. 688 of 1976 and (for Nos, 1 to 3) in 
C. M. A. No. 650 of 1977 and S, Venkata 
Reddy, for (No. 6) in C. M, A. No. 688 of 
1976, for Respondents. 


JAYACHANDRA REDDY, J.:— These 
two appeals arise out of the order pass- 
ed by the Motor Accidents Claims Tri- 
bunal, Visakhapatnam, awarding Rupees 
58,000/- as compensation to the claim- 
ants under Section 110-A of the Motor 
Vehicles Act, The owner of the bus 
A. A, V, 1099 and the United India Fire 
and General Insurance Co., Ltd., have 
been held to be liable to pay this amount 
of compensation, The bus owner is held 
to be liable to pay Rs, 8,000/- and the 
Insurance Company is held to be liable 
to pay the balance, C, M. A. No. 688: of 
1976 has been filed by the owner of the 
bus whereas C. M. A No, 650 of 1977 
has been filed by the insurance company, 
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For convenience sake the parties will be 
referred to as they were arrayed in 
©. P. 36 of 1972 before the Motor Acci- 
dents Claims Tribunal. 


2. The 1st petitioner is the wife and 
petitioners 2 and 3 are the daughter and 
son and petitioners 4 and 5 are the 
mother and father of late Reddi Joannes 
who died at about 6-50 A. M, on 12-1- 
1972 in the bus accident. The bus 
A. A. V. 1099 belonging to the ‘1st re- 
spondent was insured with the 2nd re- 
spondent. On the date of accident “the 
deceased, who was working as Super- 
visory Instructor in the Hindusthan Ship- 
yard, was going to the place of his work 


on a scooter at about 6-50 A. M. The bus - 


came in a reverse gear suddenly and 
dashed against the deceased. The de- 
ceased who was on the scooter, came 
under the two back-wheels of the bus 
and died. Post-mortem was conducted 
and it shows the fracture of ribs and 
that there were multiple lacerations of 
right lobe of the liver.. The post-mortem 
certificate shows that the bus ran over 
the victim. The deceased was drawing a 
salary of Rs, 622-21 ps. The petitioners 
claimed an amount of Rs, 2,25,000/- 
towards compensation for the loss of 
earning power. It was alleged that the 
accident occurred due to the rash and 
negligent act of the driver in coming in 
the reverse gear with high speed with- 
out blowing the horn. 

3. The first respondent filed a counter 
stating that he is the owner of the bus 
in question which was running in route 
No. 7. He alleged that the driver was 
a careful driver and that the deceased 
was only a learner and could not pro- 
perly drive the scooter and control him- 
self and that there was no negligence on 
the part of the driver. 


4. The 2nd respondent, viz., the in- 
surance company, in a separate counter 
reiterated that there was neither negli- 
gence nor rashness on the part of the 
driver of the bus and that the accident 
was due tc the rash and negligent driv- 
ing of the person driving the other vehi- 


cle and there was contributory negligence f 


of the deceased also. 


5. On the basis of these pleadings 
necessary issues were framed and -the 
relevant findings are that there was 
negligence on the part of the driver of 
the bus and there was no contributory 
negligence on the part of the deceased 
and that the claimants who are the legal 
representatives. of ‘the - deceased.: are 
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entitled to the compensation. The Tri- 
bunal after taking all the circumstances: 
into consideration passed the award for 
Rs. 58,000/-. ; 
6. It is contended on behalf of the 
appellants that there ‘was no negligence 
on the part of the driver and that there 
was contributory negligence on the part 
of the deceased. P. Ws. 3 and 4 are the 
material witnesses on whose evidence 
the petitioners relied to show that there 
was negligence on the part of the driver 
of the bus, The bus involved in the ac- 
cident was running in route No. 7 and 
the same having come to Chavulamadumu 
bus stop did not stop at the bus shelter, 
but proceeded ahead behind bus No, 15 
and as bus No. 15 had moved on, the 
bus in question stopped ahead and sud- 
denly came back’ in the reverse gear 
and the deceased who was proceeding 
behind the bus on the — scooter 
went underneath the bus and was 
caught -behind the two wheels, The 
evidence of these witnesses establishes 
that the driver suddenly reversed the 
bus and came back. The appellants 
herein no doubt relied on the evidence 
of R. W. 1 who is the checker in the 
bus, His evidence only shows that. 
there was lot of rush and that the bus 
went ahead and stopped and then re- 
versed in a normal way. This aspect 
was not stated in the counter. That apart, 


-it is established beyond doubt that the 


bus was reversed suddenly, Exs, A-10 
to A-17 show that the scooter was found 
underneath the two back-wheels of the 
bus. Unless it was reversed at a high 
speed, this could not have happened, 
Further, R. W. 1 has improved his ver- 
sion, The post-mortem certificate shows 
that the bus ran over the deceased, This 
could happen only when the bus came 
in the reverse direction, Nobody can ex- 
pect a bus to suddenly come back in a 
reverse direction. It is due to ‘sheer 
negligence on the part of the driver the 
accident happened. P. Ws. 3 and 4 are 
independent witnesses and their evidence, 
which is consistent with the circumstan~ 
tial evidence, has to be accepted. The 
Tribunal below has rightly held that the 
accident was due .to the rash and neglir 
gent driving . of the bus by the driver 
and that there was no contributory neg“ 
ligence on the part of the deceased. ` 

7, It is ‘next contended that ‘the 
amount of compensation awarded is ra> 
ther excessive. In Gobald Motor Ser- 
vice Ltd. v. Veluswami (AIR ite ‘Se A 
it is held thus:— -  - 
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- “In calculating the pecuniary loss to 
the dependants many . imponderatiles 


enter into the calculation. Therefore, 
the actual extent of the pecuniary Foss 
to the dependants may depend upon data 
which cannot be ascertained accurately, 
but must necessarily be an estimate, or 
even partly a conjecture. Shortly stated 
the general principle is that the pecuniary 
loss can be ascertained only by balanc- 
ing on the one hand the loss to the 
claimants ofthe future pecuniary benefit 
and on the other any p2cuniary advan- 
tage which from whatever source comes 
to them by reason of th2 death, that is, 
the balance of loss and gain to a depen- 
dant by the death must be ascertained”. 


In the matter of ascertaining the pec- 
uniary loss there is absolutely no hard 
and fast rule, The facts and circums- 
tances obtaining in every case have ta be 
taken into consideration. In the instant 
‘case the Ist petitioner, the widow, is 
employed getting only a salary of 
Rs. 320/-. -Petitioners 2 and 3 are mirors 
who are aged 4 and 9, respectively. Taey 
need the support of their father for 
about 15 years in the case of 3rd peti- 
tioner and 20 years in the case of 2nd 
petitioner. So far as petitioners 4 and 5 
are concerned, they would also be g2tt- 
ing the support of the deceased scme 
years. The lower Court considered that 
the pecuniary loss would be at Rs. 350/- 
per month, and if calculated for 21 
years on that basis the total amount 
would be Rs. 1, 26,C00/-. But having re- 
gard to the fact that a lump sum is being 
paid which is likely to earn some inter- 
est, the multiplier was fixed at 14 years 
and on that basis the lower Court award- 
ed the amount of Rs. 58,800/-. Out of 
this, the 1st petitioner was given Rupees 
10.000/- the 2nd petitioner Rs. 19,0C-0/- 
the 8rd petitioner Rs. 19,000/- the 4th 
petitioner Rs. 5,000/- and the 5th pəti- 
tioner was given 5,000/-. It can thus be 
seen that the Tribunal below has kept 
in view the proper guidelines in fixing 
the compensation. It has not acted arbi- 
trarily. Having regard ‘to the age of zhe 
deceased and future promotions that he 
would have got and the pecuniary Joss 
to the claimants, it can, by no stretch of 
imagination, be said that the amount 
fixed is excessive. : : 


‘8 In this context it is also necessary . 
fo notice another legal aspect, viz. whe- . 


ther it is open for the insurance com- 


‘pany to: question the quantum of cam- 
. pensation. 


In this connection it mast 
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be noted that under Section 96 (2) of the 
Motor Vehicles Act, the defences open 
to the insurer as against the claim of a 
third party in respect of the policy is- 
sued by it, can be only, on certain stated 
grounds. In British India General In- 
surance Co. Ltd, v. Itbar Singh, AIR 1959 
SC 1331, their Lordships of the Supreme 
Court considered the scope of Sec. 96 (2) 
of the Motor Vehicles Act and held 
thus :— 


“Now the language of sub-section (2) 
seems to us to be perfectly plain and to 
admit of no doubt or confusion, It is 
that an insurer to whom the requisite 
notice of the action has been given 
“shall be entitled to be made a party 
thereto and to defend the action on any 
of the following grounds, namely”, after 
which comes an enumeration of the 
grounds. Jt would follow that an insurer 
is entitled to defend on any of the 
grounds enumerated and no others, If it 
were not so, then of course no grounds 
need have been enumerated. When the 
grounds of defence have been specified, 
they cannot be added to. To do that 
would be adding words to the statute.” 
The defences enumerated in Section 96 
(2) are limited and do not extend to the 
quantum of compensation. The observa- 
tions made by the Supreme Court in 
the above decision in this regard are 
clear and categorical. Following the 
decision of the Supreme Court, number 
of High Courts have held that the insur- 
ance company cannot question the quan- 
tum of compensation. Vide Ayesha 
Begum v. G. Veerappa, 1966 ACJ 101 
(Mad); Kasturi Lal.v. Prabhakar, 1970 
ACJ 1: (AIR 1971 Madh Pra 145); Ven- 
guard Insurance Co. Ltd. v. Shafali Mu- 
kherji, 1970 ACJ 245 (All); B. Apparao 
v. Dunna Mukunda Rao, 1973 ACJ 222 
(Orissa) and Ramesh Chandra v, Randhir 
Singh, 1978 ACJ 252: (AIR 1977 All 330). 
In the last cited decision a Division 
Bench of the Allahabad High Court re- 
ferred to all these decisions of the va- 
rious High Courts, and held that the de- 
fences open to an insurance company in 
a claim under S. 110 of the M. V, Act 
were restricted to those specified in Sec- 
tion 96 (2) of the said Act. However, a 
Division Bench of our High Court in 
Hindusthan Ideal Insurance Co. Ltd. v. 
Pokanti Ankaiah ((1972) 1 APLJ 47) took 
a different view in this regard. In the 
first instance the learned single Judge 
Krishna Rao, J. who heard the appeal fil- 
ed by the Insurance Company against the 
orders of, the Accident Claims, Tribunal, 
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relying on the decision of the Supreme 
Court in British India General Insurance 
Co. Ltd, v. Itabar Singh, AIR 1959 SC 
1331, held that the Insurance company 
cannot raise the plea that the compen- 
sation awarded is excessive. As against 
that, the insurance company preferred a 
Letters Patent Appeal which was allow- 
ed. and the Division Bench however, 
after referriig to the above mentioned 
decision of the Supreme Court, -held 
thus :— 


“We have already seen that Section 96 
(2) merely enumerates the defences 
available to the insurance company and 
Section 96 (6) enjoins that the insurance 
company shall not be entitled to avoid 
its liability otherwise than in the man~ 
ner referred to in sub-section (2). The 
section nowhere says expressly that 
these are the only defences available to 
the insurance company and no other, 
Interpretation of a section normally 
should not be made which would have 
the effect of adding some words to it.” 
The Division Bench further held thus :—~ 


"Section 96 (2) read with sub-sec, (6) 
therefére, has to be read in a manner 
which. will not deprive the insurance 
company of its right to raise such pleas 

under the common law which do not 


affect the liability but affects something - 


outside it.” 
Then with regard to the observations of 
the Supreme Court, the Division Bench 
held :— 

‘In fact from some of the observations 


made by the Supreme Court, we are in-. 


clined to take that the decision confines 
the defences to sub-section (2) of Sec. 96 
and does not permit any other defences 
relating to the contract of insurance on 
the basis of which the liability is sought 
to be avoided. The defences available 
under general law to any defendant such 
as those mentioned by us above are not 
shut out. 


The Supreme Court has categorically 
laid down that if the insurance policy 


specifies a contract that the insurance’ 


company can defend the action in the 
name of the insured, the insurer can in 
.such a case raise all such defences avail- 
able to the insured. Literally taken this 
defence would not be permissible under 
Section 96 (2) read with sub-section (6). 
It is true that in such a case it is said 
that the. insurance company defends the 
action in the name of the insured. But 
that hardly would be a justification to 
permit such a defence if Section 96 (2) 
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read with sub-section (6) is rigidly con~ 
fined to the defence available under sub- 
section (2) and to no other defences 
even under the common law. In our 
view, that is not the view of the 
Supreme Court. From no part of the 
judgment the learned Advocate for the 
respondent could point out that the 
Supreme Court wanted even to shut out 
the defences such as mentioned by us 
above, The Supreme Court - nowhere 
says that either expressly or even by 
necessary implication any such apprecia~ 
tion of the Supreme Court’s decision 


-would be erroneous.” 


These observations of the Division Bench 
in our view are opposed to the consist- 
ent view of all other High Courts that 
the defences open to the insurer are 
limited and that he cannot question the 
quantum of damages. The Division 
Bench of our High Court, having made 
the above observations, further proceed- 
ed that even otherwise the amended sub- 
section (2-A) of Sec, 110-C of the Motor 
Vehicles Act can be relied upon by the 
insurer and can question the quantum of 
damages, Even here, with great respect 
we must say, the Division Bench has 
erred, Sub-section (2A) of Section .110-C 
reads thus:— 


“Where in the course of any inquiry, 
the claims Tribunal is satisfied that — 

(i) there is collusion between the per- 
son making: the claim and the person 
against whom the claim is made, or 

(ii) the person against whom the claim 
is made has failed to contest the claim, 
it may, for reasons to be recorded by it 
in writing, direct that the insurer who 
may be liable in respect of such claim, 
shall be impleaded as a party to the pro- 
ceeding and the insurer so impleaded 
shall thereupon have the right to con- 
test the claim on all or any of the 
grounds that are available to the person 
against whom the claim has been made.” 
A plain reading of the sub-section shows 
that the following requirements are to 
be satisfied before-impleading the in- 
surer and permitting him to contest the 
claim on all or any of the grounds that 
are available to the person against whom. 
the claim has been made :— 

(1) In the course of enquiry the Tri- 
bunal must be satisfied that there is col- 
lusion ‘between the person making the 
claim and the person against whom the 
claim is made, or that the- person against 
whom the claim is made has failed to 
contest the claim, 


<; 


>) 


~a; 


jtions 96 (2) and 110-C (2-A) 
jthat it is only when there is colluson 
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(2) The ‘Tribunal must’ record its rea- 
sons, and ` 


(3) then implead the insurer as a pacty 
to the proceedings. ; 


The section contemplates that the im- 
pleading of the insurer and permitt-ng 
him to raise all those defences, are sub- 
ject to the satisfaction of the Tribunal 
and it must also give reasons in writing. 
Sub-section (2-A) of Section 110-C is ar 
exception to Section 96 (2). That beng 
so, these requirements have to be savis- 
fied. In the case before the Divisor 
Bench the owner of the lorry, though 
remained ex parte in the initial stazes 
was later permitted to participate in zhe 
enquiry and he got himself examined 
and also advanced arguments, There is 
nothing to show that there was eitner 
collusion between the claimant and zhe 
person against whom che claim was 
made. Nor can it be said that the owner 
failed to contest the claim. We are oaly 
pointing out these aspects to show tnat 
the ratio laid down by the Divison 
Bench regarding the scope of Sec. 114-C 
is also not altogether correct. It is for 
the Tribunal to take the necessary st2ps 


funder Section 110-C and the Divis.on 


Bench has overlooked this aspect. We 
are supported in our view by a Divison 
Bench of the Madras High Court in 
United India Fire & General Insurance 
Co, Ltd, v. Parvathy, 1979 ACJ Wl, 
wherein the learned judges held thus:— 

“A conjoint reading of both the sec- 
indicetes 


between the person making the cleim 
and the person against whom the cleim 
is made, or the person against whom che 
claim is made has failed to contest zhe 


jclaim, the insurance company is enabded 


to contest the claim, on all or any of zhe 
grounds that are available to the person 
against whom the claim has been made, 
and not in every case where the insur- 


jance company has been impleaded.” 


The learned judges of the Madras H gh 
Court referred to the decisions of va- 
rious High Courts and also to the deci- 
sion of the Supreme Court in British 
India General Ins. Co. Ltd. v. Itbar 
Singh, (ATR 1959 SC 1321), and there- 
after held :— 


“The decisions referred to above seem 
to lay down the following two exceptiens 
to the limitation contained in the provi- 
sions of Section 96 (2) as to the nature 


P. -Perraju v. Central Bank of India 


A. P. 283 


of the defences that are open to the in- 
surer in a claim under Section 110-A one 
exception is that contained in Sec, 110-C 
(2-A) -where there is a collusion between 
the claimant and the insured or where 
the insured has not chosen to defend the 
proceedings, The second exception is 
where the insurance policy itself enables 
the insurer to defend the action in the 
Name of the insured in respect of the 
claims arising under the policy.” 

Though we are unable to agree with 
the views taken by the Division Bench 
of our High Court in Hindusthan Ideal 
Insurance Company’s case (1972) 1 APLJ 
47, we do not propose to refer the mat- 
ter to a Full Bench, as we are not ac- 
cepting the contentions of the appellants 
even with regard to the quantum. 
Therefore, it is unnecessary to have a 
further detailed discussion in this regard. 


9. In the result, the appeals are dis- 
missed with costs, 


ra 


Appeals dismissed, 
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Pasumarthi’ Perraju and others, ete., 
Appellants v. Central Bank of India, Re- 
spondent. 


C. M. A. Nos. 127, 136 and 137 of 1979, 
D/- 27-8-1979.* 


Civil P. C. (5 of 1908), O. 40, R. 1 and 
S. 51 — Appointment of receiver after 
mortgage decree for sale — Held permis- 
sible — Expression “any person” in sub- 
rule (2) covers persons other than par- 
ties only — Receiver can dispossess per- 
sons falsely set up by parties. 


A' final decree for sale of the mortgag- 
ed property was passed in a suit by a 
mortgagee under a simple mortgage. The 
mortgagee applied for appointment of a 
receiver of the mortgaged property. The 
question was whether such an appoint- 
ment could be made. 


Held that a reading of O. 40, R. 1 makes 
it clear that the fact that a decree has 
been passed on the foot of a promissory 
note or of a mortgage deed, be it simple 


*Against order of the Court of Ist Addl. 
Sub. J., Kakinada, D/- 3-2-1979. 


HX/HX/D949/80/WNG 
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sor usufructuary,. makes no _.. difference. 
. with respect to the appointment of a re- 
ceiver. The Court has power to appoint 
a receiver whenever it appears to be 
just and convenient whether before or 


after the decree. The jurisdiction to ap- . 


point a receiver is. not restricted by any 
words contained in the decree. The na- 
ture of the decree and the subject mat- 
ter of the suit would be relevant for 
determining whether it is just and con- 
venient; they are not matters affecting 
the jurisdiction of the Court in this be- 
half, Further, sub-rule (2) of O. 40, R. 1 
also does not affect the jurisdiction of 
the Court to appoint a receiver of pro- 
perties in possession of persons who can- 
not be dispossessed. That only imposes a 
restriction on the power of the receiver 
appointed by the Court. (Para 4) 


A reading of sub-rule (2), in fact, 
gives an indication that even in respect 
of property in the possession of a per- 
son whom any party to the suit has no 
present right to dispossess, a receiver 
may be appointed, but the receiver so 
appointed cannot dispossess that other 
person. Merely because the decree is one 
for sale of the mortgaged. property 
there is nothing in O. 40, R. 1 which re- 
stricts the power of the Court to appoint 
a receiver. S. 51 which deals with execu- 
tion, proceedings expressly authorises the 
executing Court to order execution of a 
decree by appointing a receiver. That 
power of the Court is “subject to such 
conditions and limitations as may be pre- 
scribed”. No such condition or limitation 
is prescribed which prohibits the Court 
from appointing a receiver in respect of 
properties directed to be sold under a 
preliminary decree passed on the foot of 
a simple mortgage, i 

(Para 4) 


The expression ‘any person’ occurring 
in sub-rule (2) must be read as qualified 
by the words “whom any party to a suit 
has not a present right so to remove” 
and if so qualified they can only refer 
to persons other than the parties to the 
suit. Case law discussed.: (Para 4) 


_ When the property could be sold in 
exercise of the jurisdiction of the execut- 
ing Court; it must necessarily have the 
power to administer such property for 
the satisfaction of the decree by appoint- 
ing the receiver. Hence there is no merit 
in the contention that a receiver cannot 
be appointed of the properties ‘directed’ 


P. Perraju v, Central Bank of. India 


‘nada a request for appointment of 


A. I. R.. 
to be sold under a simple mortgage de- 
cree, - : (Para 4) 


What sub-rule (2) of O. 40, R. I, pro- 
hibits is the dispossession of a person 
by the receiver whom a party to the 
proceeding could not have dispossessed, 
It does not prohibit dispossession of per- 
sons who are falsely set up by the par- 
ties to thwart the execution of a decree, 

(Para 5) 
Cases Referred: Chronological Paras 
ATR 1952 Pat 231 
AIR 1949 Pat 24 
AIR 1945 Pat 404 
AIR 1938 Mad 325 
AIR 1936 All 495: 1936 All LJ 605 (FB) 


Ha a 


AIR 1933 Mad 570 (FB) 

AIR 1929 Mad 138 

AIR 1927 PC 131: 25 All LJ 697 
(1913) 20 Ind Cas 761 (Punjab C. C.) 
(1909) ILR 36 Cal 713 


Chundru Appa Rao, for Appellants; 
G. Bhaskara Rao, for Respondent, © 


Ce a pa 


MADHAVA REDDY, J.:— These three 
civil miscellaneous appeals by the judg- 
ment-debtors in three different suits 
O. S. Nos. 76/73, 74/73 and 75/73 on the 
file of the Subórdinate Judge, Kakinada 
raise a common question of law and may 
be disposed of by a single judgment. The 
decree against the judgment-debtors was 
obtained on the foot of a simple mort- 
gage executed in favour of the plaintiff 
bank, respondent herein. The time for 
payment of the mortgage debt under the 
preliminary decree having expired and 
the judgment-debtors having failed to 
pay even a single pie, final decree for 
sale of the mortgaged property was made, 
In E. P. Nos. 211, 212 and 213 of 1977 on 
the file of the Subordinate Judge, Kaki- 
re- 
ceiver of the mortgaged property was 
made by the decree-holder. By the orders 
now under appeals the learned Subordi- 
nate Judge allowed the decree-holder’s 
application and appointed a receiver of 
the mortgaged properties and directed 
the receiver to take possession of the 


‘land after getting the obstruction, if any, 


removed and sell the leasehold right 
thereof and deposit the proceeds into 
Court towards the decree debt till the 
satisfaction of the decree or until further 
orders. : 

2. The amounts were advanced to the 
judgment-debtors in-June, 1970 and they 
have not paid any sum whatsoever either 
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towards the principal: or interest. So 
much so that now execution is leviec for 
the realisation of a sum of Rs. 36,000 
and odd in C. M. A. No. 127/79, ancther 
sum of Rs. 30,000 and odd in’ C. M. A. 
No. 136/79 and Rs. 50.000 and odd in 
C. M. A. No. 137/79. The judgment-deb- 
tors inter alia resisted the appointment 
of the receiver on the ground that the 
mortgage was a simple mortgage and the 
direction under the final decree is to 
bring the mortgaged property to sale. 
The Court has no jurisdiction in execu- 
tion of such a decree to appoint a re- 
ceiver of the mortgagec properties and 
‘direct the realisation of the usufruct of 
‘the properties mortgaged towards the 
satisfaction of the decree. Such a drec- 
tion would convert a simple mortgage to 
‘a usufructuary mortgage and that the 
Court has no jurisdiction to do. It was 
‘also pleaded that the judgment-debtors 
had alienated the properties under an 
agreement of sale in favour of third par- 
-ties and the mortgaged properties are in 
the possession of the tenants of the said 
third party and the Court cannot appoint 
a receiver so as to dispossess the said 
tenants. The learned Subordinate Judge, 
on a consideration of all the facts and 
circumstances of the case found it just 
and convenient to appoint a receiver. He 
also came to the conclusion that the so- 
called tenants of the third party are ‘in 
‘fact set up by the judgment-debtors 
themselves, 


3. In these appeals Mr. Apparao, the 
‘Jearned counsel for the appellants-judg- 
ment-debtors contends that in view of 
sub-rule (2) of O. 40, R. 1 and & 51, 
-C.P.C, the Court cannot appoint a re- 
ceiver when it would result in the dis- 
‘possession of a person who has rigat to 
be in possession of the property. Ac- 
cording to him, inasmuch as under a 
‘simple mortgage executed by the judg- 
ment-debtors on the foot of which the 
decree now under execution is obtained 
-by the pank, the mortgagee bank hes no 
‘right to possession of the properties, in 
‘the event of default, the right of the 
“ mortgagee bank is merely to obtain z de- 
cree for realisation of the mortgage debt 
-and bring the mortgaged properties to 

sale. Neither under the simple mortgage 
deed nor under the decree, the mort- 
“gagee bank has any present right tc the 
possession of the mortgaged property. 
-`The decree itself only directs sale ož the 
- mortgaged property. As such a receiver 
- cannot be appointed, 


' P. Perraju v. Central Bank of India 


.A. P. 285 


4. The power of the Court to appoint- 
a receiver has to be judged in the light 
of O. 40, R. 1, C.P.C. The power of . the 
Court to appoint a receiver in execution 
‘proceedings in particular has to be. as- 
certained having regard to S. 51, C.P.C. 
O. 40, R. 1 (a) expressly authorises the 
Court to appoint a receiver where it ap- 
pears to the Court to be just and con- 
‘venient and this power may be exercised 
in respect of any property whether be- 
fore or after the decree. The Court is 
empowered to confer upon the receiver 
such powers as it thinks fit for bringing 
and defending suits and for the realisa- 
tion, management, protection, preserva- 
tion and improvement of the property, 
the collection of the rents and profits 
thereon and the application and disposal 
of such rents and profits. The only re- 
striction on the power of the Court in 
the matter of appointing a receiver is 
the one contained in sub-rule (2) of 
O. 40. R. 1, C.P.C. That sub-rule reads 
as follows: 


“Nothing in this rule shall authorise 
the Court to remove from the possession 
or custody of property any person whom 
any party to the suit has not a present 
right so to remove.” 


A reading of O. 40, R. I, C.P.C. makes 
it clear that the fact that a decree has 
been passed on the foot of a promissory 
note or on the foot of a mortgage deed, 
be it simple or usufructuary, makes no 
difference with respect to the appoint- 
ment of a receiver. The Court has power 
to appoint a receiver whenever it appears 
to be just and convenient whether before 
or after the decree. The jurisdiction to 
appoint a receiver is not restricted by 
any words contained in the decree. The 
nature of the decree and the subject 
matter of the suit would be relevant for 
determining whether it is just and con- 
venient; they are not matters affecting! 
the jurisdiction of the Court in this be- 
half. Further, sub-rule (2) of O. 40, R. 1, 
C.P.C. also does not affect the jurisdic- 
tion of the Court to appoint a receiver 
of properties in possession of persons 
‘who cannot be dispossessed. That only 
imposes a restriction on the power of 
the receiver appointed by the Court. 


While the Court may, in exercise of the 
powers conferred an it under O. 40, R. 1, 
(a), (b), (c), (d) confer on the receiver 
the authority to take possession and 
manage the properties and realise the 


- rents, etc., that power of - the Court does 


not extend so.as to enable it.to direct the 
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removal of any person from the posses- 
sion or custody of the property “whom 
any party to the suit has not a present 
jright so to remove.” A reading of that 
Sub-rule in fact gives an indication that 
even in respect of a property in the pos- 
session of a person whom any party to 
the suit-has no present right to dispos- 
sess, a receiver may be appointed, but 
the receiver so appointed cannot dispos- 
sess that other person. ‘Merely because 
the decree is one for sale of the mort- 
gaged property there is nothing in O. 40, 
R. 1, C.P.C. which restricts the power 
of the Court to appoint a receiver. Sec- 
tion 51, C.P.C. which deals with execu- 
tion proceedings expressly authorises the 
executing Court to order execution of a 


decree by appointing a receiver. That 
power of the Court is “subject to such 
conditions- and limitations as may be 


prescribed”. No such condition or limi- 
tation is prescribed which prohibits the 
Court from appointing a receiver in re- 
spect of properties directed to pe sold 
under a preliminary decree passed on 
the foot of a simple mortgage. In the 
absence of any rule restricting the right 
of the Court to appoint a receiver’ in 
such contingencies, we do not see any 
reason to curtail the wide ambit of O. 40, 
R. 1. C.P.C. which authorises the Court 
to appoint a receiver even after the de- 
cree which necessarily takes in execu- 
tion proceedings. It is unnecessary for us 
to discuss these contentions at length 
having regard to the binding decision of 
the Madras High Court in Paramasivan 
v. Ramasami, AIR 1933 Mad 570 (FB) in 
which the Full Bench laid down that a 
simple mortgagee is not disentitled to 
obtain the appointment of receiver if 


the circumstances are such as to justify . 


it merely because no personal remedy 
subsists to proceed against the other pro- 
perties of the mortgagor. The appoint- 
ment of a receiver-is only a mode of ex- 
ecution to be used ` with caution and 
sound judicial discretion. Ramesam. J. 
observed that appointment of a receiver 
was ordered by the Judicial Committee in 
simple money decree in Vibhuda Priya 
v. Lakshmindra, AIR 1927 PC 131: 54 
Ind App 228, why should the simple 
mortgagee be in a worse position then 
the holder of a monev decree? Ananta- 
krishna Ayyar, J. „observed, “it must be 
taken to be settled law in this Court at 
present that though a simple mortgage 
does not carry with it right to possession 
and that a simple mortgagee’s remedy 


is only by way of sale of the. mortgaged 
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property, yet the Court has jurisdiction 
in a suit brought by a receiver in a pro- 
per case.” That position was made clear 
in Ethirajulu Chetty v. Rajagopalachari 
Chettiar, AIR 1929 Mad 138: (LR 52 
Mad 979) after reviewing the earlier 
authorities on the point. In that judg- 
ment the learned Judge noticed the pro« 
visions. of O. 40, R. 1, C.P.C. and also 
S. 503 of the Code of 1882, The Fill. 
Bench considered’ at length the case law 
on the subject and held, “the circum- 
stance that the mortgagee’s right to pro- 
ceed personally and against the other 
properties of the mortgagor is not avail- 
able is, in my opinion, no bar to the court 
appointing a receiver over the mortgaged 
property (as distinct from the non-mort- 
gaged property).” The Full Bench then 
proceeded to hold, the Court has com- 
plete jurisdiction over the subject mat- 
ter of the suit and if the Court could sell 
the mortgaged property it should also 
have jurisdiction to appoint a receiver 
over the same, This judgment which has 
reaffirmed power of the Court to ap- 
point. in execution of the decree, a re- 
ceiver of property subject to -simple 
mortgage, has stood the test of time and 
has been consistently followed by the 
Madras High Court. The decision in 
Subramanyam v. Ethirajulu. AIR 1938 
Mad 325 is one such case. No. decision 
either of the Madras High Court or of 
this Court expressing even a doubt as to 
the correctness of the Full Bench deci- 
sion has been brought to our notice. On 
an examination of the provisions of law ` 
in the light of the decision of the Madras 
High Court we ourselves do not feel any 
doubt as to its correctness. However, Mr. 
Apparao, the learned counsel for the ap- 
pellant, has sought to contend (on the 
strength of the judgment of the Full 
Bench decision of the Allahabad -High 
Court in Anandi Lal v. Ram Sarup, AIR 
1936 All 495 (FB)) that the view of the 
Madras High Court expressed in the 
above Full Bench decision requires con- 
sideration. Having gone through the Full 


Bench judgment of the Madras High 
Court we are not persuaded to accept 
Mr. Apparao’s contention. The Full 


Bench of the Allahabad High Court laid 
down that all the various modes men- 
tioned in §.51,C.P.C. are not open to an 
executing Court in every case. It is to be 
guided by the procedure laid down in the 
Schedule, and must resort to the method 
appropriate to each case. It further held, 
the authority to appoint a receiver is 
prescribed in O. 40, R. 1, C.P:C. A- Civil _ 


`n; 
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Court cannot act outside that rule. The 
general power (of the Court) under sub- 
rule (1) has been curtailed by sub- 
rule (2). Accordingly the powers confer- 
red by sub-rule (1) cannot be exerzised 
where they come into conflict with the 
provisions of sub-rule (2). There is there- 
fore, no authority in the Court to remove 
from the possession or custody of pro- 
perty any person whom any party tc the 
suit has not a present right so to remove. 
In this context it further held that .the 
words ‘any person’ are general, and have 
been used in a wide sense, and are iully 
comprehensive to include both- persons 
who are. parties and persons who are non- 
parties. The meaning of these general 
words cannot be restricted to non-par- 
ties only. In view of the above the Court 
proceeded to hold where a party to a suit, 
who is sought to be dispossessed, s a 
simple mortgagor in possession, ther the 
Court has no power to appoint a rec2iver 
and to order his dispossession under the 
provisions of R. 1, O. 40, C.P.C. A sinple 
mortgagor has a right to remain in pos- 
session and to appropriate the profits of 
the mortgaged property till the sale has 
actually taken place and that right can- 
not be defeated by the appointment of a 
receiver. A reading of the said judgment 
would disclose that while coming tc the 
conclusion the Court was weighed with 
the fact that the mortgagee is not entitled 
to immediate possession of the property 
under a simple mortgage and that ‘any 
person’ occurring in sub-rule (2) of 
O. 40, R. 1, C.P.C, includes the party 
to the suit as well. In our view, the first 
factor is not one which affects the ĵuris- 
diction of the Court to appoint a recsiver 
but only one which is one of the con- 
siderations which may weigh with the 
Court in deciding whether a receiver 
should be appointed or not. The second 
factor which weighed with the Court is, 
in our opinion, not based on a correct in- 
terpretation of the expression “any per- 
son” occurring in sub-rule (2) of Rule 1, 
of O. 40, C.P.C. That expression occu-ring 
in sub-rule (2) of O. 40, R. 1, cannet be 
divorced from its context. That expres- 
sion, if taken literally and by itself 
would of course include even a party 
to a suit. But the words ‘any person’ 


which take in even parties to the suit are 
qualified by the words “whom any party 
to the suit has not a present right so to 
remove”. When sub-rule (2) speaks of a 
person whom any party to the suit has 
not a present right so to remove it must 
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necessarily mean a person other than a 
party to a suit. Mr. Apparao, the learn- 
ed counsel for the appellants, however, 
contends that ‘whom any party to a suit’ 
means only the other party to the suit 
and in the case of a simple mortgagor it 
refers to the mortgagee and according to 
him, if the mortgagee cannot remove the 
mortgagor from possession then the re- 
ceiver also cannot remove him from pos- 
session and if the receiver cannot remove 
the mortgagor who has executed a sim- 
ple mortgage the Court cannot appoint a 
receiver of such property. This interpre- 
tation, in our opinion, cannot be accept- 
ed. If the words ‘any person’ have to be 
given the widest connotation there is no 
reason why the expression ‘any party to 
the suit’ has to be restricted to one of the 
parties only. That also must include all 
the parties to the suit. If that is so, then 
it will rob the entire provision of its 
meaning. To give a proper meaning to 
the words and bring out the intendmnient 
of the legislature the expression ‘any per- 
son’ occurring in sub-rule (2) must be 
read as qualified by the words “whom 
any party to a suit has not a present 
right so to remove” and if so qualified 
they can only refer to persons other than 
the parties to the suit. That is the view 
taken by the Calcutta High Court in 
Hudson v. Morgan, (1909) ILR 36 Cal 713 
and also in Sher Singh v. Devi Dayal, 
(1913) 20 Ind Cas 761 (Punjab Chief 
Court). The answer of the Full Bench 
of the Allahabad High Court in Anandi 
Lal v. Ram Sarup (AIR 1936 All 495) 
(supra) in the words of Suleman, C. J. 
is as follows:— “Although there is no 
objection to the mere appointment of re- 
ceiver of any property, the Court cannot 
remove from the possession or custody 
of the property any person whether a 
party to the suit or not whom any party 
to the suit has not a present right so to 
remove” which is as we understand and 
as interpreted by several other High 
Courts, not in accordance with the provi- 
sions of O. 40, R. 1, C.P.C. including sub- 
rule (2). As stated in the Commentary on 
the Civil P. C. by Chitaley “the general 
trend of opinion of the other High Courts 
(except Allahabad and Patna) is that 
O. 40, is not inapplicable to mortgage 
suits and a receiver can be appointed 
even if the mortgage is a simple mort- 
gage. Even the Patna High Court in 
Rudreshwari Pd. Sinha v. Ramabati Devi, 
AIR 1952 Pat 231; Amarnath Ghose v. 


Abhoy Kumar, AIR 1949 Pat 24; and 
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Haragopal v. Deoniti Prasad Sing, AIR 
1945 Pat 404 has followed the preponde- 
rant view enunciated by the Madras High 
Court in the above Full Bench case. 
There was no occasion for the Allahabad 
High Court itself to consider the correct- 
ness of the view in the Full Bench deci- 
sion in Anandi Lal v. Ram Sarup (AIR 
1936 All 495) (supra) in view of the 
amendment of sub-rule (2) of O. 40, 
R. 1, C.P.C. on 10-7-1943. By that amend- 
ment after the words ‘any person’ the 
words “not being a party .to the suit” 
were inserted. That amendment only 
made explicit what was implicit in the 
language of sub-rule (2) even before the 
amendment which was the view expres- 
sed by several other High Courts. That 
amendment was adopted by the State of 
Mysore on 10-3-1967. In the result, now 
it is uniformly accepted by all the High 


Courts that sub-rule (2) does not prevent. 


a receiver from dispossessing a party to 
a proceeding. It only restricts his power 
to dispossess a person other than a party 
to the suit whom a party to the suit 
himself could not have dispossessed. Un- 
less that interpretation is accepted then 
in most suits the receiver could never be 
appointed, e.g., in a partition suit every 
member of the coparcenary is entitled to 
remain in possession of the property and 
as such the other party to the suit has 
no present right to dispossess. He could 
secure exclusive possession only upon 
the property by being allotted by metes 
and bounds in pursuance of a decree for 
partition. Even in a suit against a tres- 
passer it may be contended that in spite 
of the defendant being a trespasser the 
plaintiff cannot recover possession unless 
there is a decree for possession, and even 
in execution of such a decree, if the 
appellants’ contention is to be accepted, 
unless there is a decree for mesne pro- 
fits as well since the decree-holder is only 
entitled: fo recover possession, he can- 
not ask for appointment of: receiver for 
no profits have been decreed. That would 
go against the very basic purpose behind 
the conferment of power to appoint re- 
ceiver pending suits or pending execution 
proceedings. Appointment of receiver is 
for safeguarding the interests of the par- 
ties to the proceedings; that is also a re- 
cognised mode of execution. It cannot be 
ignored that all execution is intended to 
Satisfy the decree. It must be noticed that 
under a mortgage ‘decree until a sale is 
effected, . the mortgaged property is sub- 
ject to the control of the Court and only 
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in recognition of this fact, the Court di- 
rects sale of the přoperty. As observed by 
the Full Bench when the property could 
be sold in exercise of the jurisdiction of 
the executing Court, it must necessarily 
have the power to administer such ` pro- 
perty for the satisfaction of the decree! 
by appointing the receiver. We, therefore, 
find no merit in the contention of the 
learned counsel for the appellant that a 
receiver cannot be appointed of the pro- 
perties directed to be sold under a simple 
Mortgage decree. The view of the Full © 
Bench of the Madras High Court in’ 
Paramasivan v. Ramasami (AIR 1933 Mad 
570) (supra) does not call for recon- 
sideration. : 


5. It was then faintly contended by `` 
the learned counsel for the appellant ` 
that the lands are in the possession of 
the tenants and they being third parties, 
a receiver should not be appointed. The 
basic assumption that the lands are in 
the possession of the tenants is not cor- 
rect. Even before the lower Court the 
contention was merely that the lands 
have been sold to a third party under an 
agreement for sale and that the said 
third party has leased out the lands to 
the tenants. The so-called tenants and 
the so-called purchaser have not chosen 
to object to the appointment of receiver 
or to the receiver taking possession of 
the properties. That apart, there is a 
clear finding that the judgment-debtors 
themselves have set up these third par- 
ties. What sub-rule (2) of O. 40, Rule 1, 
C.P.C. prohibits is the dispossession of a 
person by the receiver whom a party t 
the proceeding could not have dispossess- 
ed. It does not prohibit dispossession of 
persons who are falsely set up by thel 
parties to thwart the execution of the 
decree. The receiver appointed by the 
Court in this case is, therefore, not pre- 
cluded from taking actual possession ofi, 
the mortgaged properties. . 


6. In the result, these appeals fail and 
are, accordingly, dismissed with costs. 


Appeals dismissed. , 


` 1980 


AIR 1980 ANDHRA PRADESH 28E 7 


C. KONDAIAH, C. J. AND 
P. A. CHOUDARY, J. 

Katineni Pullayya, Appellant v. Korar- 
chapalli Weavers’ Co-operative Produc- 
tion and Sales Society Ltd, Konarcha- 
palli Village and others, Respondents. 

Writ Appeal No. 219 of 1979, D/- 24-8- 
1979." : 

A. P. Co-operative Societies Rules 
(1964), R. 22 (2) (f) (iv) — Co-operative 
Society — Election — Public holiday ix- 
ed as day for filing nomination papers — 
Contravened R. 22 (2) (f) (iv) — Election 


notice, however, not quashed — Rule, 
held, directory and not mandatcry. 
(Interpretation of Statutes — Mandatory 
or directory statute), (Election — Prace- 
dure for filing nominations — Whetaer 
mandatory). 

It is well settled rule of construction 


that a statutory provision mandatory in 
its form may yet be only directory in its 
intent. : (Para 1) 

Rule 22 (2) (f) (iv) is intended tò ex- 
clude a public holiday from being fixed as 
the day for receipt of nomination papers. 
Where the Election Officer fixes a public 


holiday as the day for receipt of nomi-, 
nations it is clearly reckless and is not 


in conformity with the statutory provi- 
sion. But if the election notice issued by 
the negligent Election Officer is invalidat- 
ed that would work serious general. -n- 
convenience and injustice to the mem- 
bers of the Society without promoting 
the essential aims of the Legislature. 
Therefore, the Rule must be held to be 
merely directory and not mandatory. 
Thus the Court refused to quash election 
notice and to set aside election though 
a public holiday was fixed as the day Zor 
receipt of nomination papers. Writ Pein. 
No. 5697 of 1978, D/- 12-4-1979 (Anh 
Pra), Affirmed. (Para 1) 
Cases Referred: Chronological Pazas 
AIR 1961 SC 751: 1961 (1) Cri LJ 773 1 
AIR 1957 SC 912: 1957 All LJ 921 1 
AIR 1917 PC 142: 1917 AC 170 T 
. Duba Mohan Rao, for Appellant; Govt. 
Pleader for Food & Agriculture on te- 
half of Respondents Nos. 1 and 2; S. Ca- 
saratharama Reddy, for Respondents 
Nos. 3 to 6. ; 


Against judgment of Gangadhara Rao, J. 
in Writ Petn. No. 5697 of 1978, E/- 
12-4-1979 (Andh Pra). 

HX/HX/D945/80/DVT _ 
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-P. A. CHOUDARY, J.:— This is an ap- 
peal filed by the writ petitioner against 
an order of our learned brother Justice 
Gangadhara Rao, dismissing his Writ Pe- 
tition filed for the purpose of quashing 
an election notice dated 20-11-1978 issued 
by the Election Officer of Konarachipalli 
Production and 
Sales Society, Konarachapalli village. By 
means of that election notice the date of 
poll was fixed for 23-12-1978. The meet- 
ing was to elect the Managing Commit- 
tee of the aforesaid Society. The notice 
fixed 10-12-1978 as the day for receiving 
nominations, As 10-12-78 happened to be 
a public holiday the appellant contended 
that the aforesaid notice dated 20-11-1978 
fixing 10-12-1978 as the date for receiv- 
ing nominations is illegal as being con- 
trary to the provisions of R. 22 (2) (Í) (iv) 
of the Andhra Pradesh Co-operative So- 
cieties Rules 1964. His relief in these pro- 
ceedings is grounded on that basis, It is 
necessary to read R. 22 (2) (f) (iv). 

“22 (2) (£. Notice of the general meet- 
ing shall also be affixed to the notice ~ 
board of the society and its branches, if 
any. The notice shall contain information 
regarding: 

(i) to (iii) eesse.. ae 


(iv) The name of the election officer, 
date, place and the hours between which 
nomination papers shall be filed by the 
members, such date being not less than 
seven clear days before the date fixed 
for election and such date not being a 
public holiday.” 

A bare perusal of the rule clearly shows 
that the statute clearly intended to ex- 
clude a public holiday from being fixed 
as the day for receipt of nomination 
papers, The. action of the Election Off- 
cer fixing 10-12-1978 a public holiday as 
the day for receipt of nominations is 
clearly reckless and is not in conformity 
with the statutory provision. But nomi- 
nations have been filed by several voters 
of whom the petitioner is one. Scrutiny 
took place and the poll took place in the 


‘General Body Meeting. The question. 


therefore, is, should we quash the elec- 
tion notice and set aside the elections? 
That question for its answer depends 
upon the intention of the Legislature arid 
not merely on the language used in the 
statute. It is a well settled rule of con- 
struction that a Statutory Provision man- 
datory in its form may yet be only di- 
rectory in its intent. In order to find out 
whether a rule is directory or manda- 
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tory, several tests have been laid down. 
But the most relevant test for our pur- 
‘pose is to be found in the following pas- 
sage that occurs in Maxwell, (on ‘The 
Interpretation of Statutes”, 10th Edn, 
page 381): ° 


“On the other hand, where the pre- 
scriptions of a statute relate to the per- 
formance of a public duty and where 
the invalidation of-acts done in neglect 
of them would work serious general in- 
convenience or injustice to persons who 
have no control over those entrusted 
with the duty without promoting the 
essential aims of the legislature, such 
prescriptions seem to be generally under- 
stood as mere instructions for the guid- 
ance and government of those on whom 
the duty is imposed, or in other words, as 
directory- only. The neglect of them may 
be penal, indeed, but it does not affect 
the validity of the act done in disregard 
of them.” 


The above test received the approval of 
the Privy Council in the case of Mont- 
real Street Rly. Co. v. Normandin (1917 
AC 170): (AIR 1917 PC 142) and also of 
the Supreme Court in State of U. P. v. 
Manbodhan Lal, AIR 1957 SC 912 and 
State of U. P. v. Babu Ram, (AIR 1961 
SC 751). In the case before us neither 
the members of the General Body who 
filed their nominations nor those who 
polled their votes have any control over 
the Election Officer and his action. If we 
invalidate the election notice issued by 
the negligent Election Officer that would 
work serious general inconvenience and 
injustice to the members of the Society 
without promoting the essential aims of 
the Legislature, If the election notice had 
not been served on all, or the elections 
were not conducted fairly different con- 
siderations would have arisen. We, there- 
fore, hold that the rule is merely direc- 
tory and not mandatory. 


2 For these reasons we reject the 
only contention urged by the appellant 
and dismiss the Writ Appeal. 


Writ appeal dismissed, 
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JEEVAN REDDY, J. 

Purra Pentaiah, Petitioner v. 
Pandya, Respondent. ` 


Civil Revn. Petn. No. 5356 of 1979, D/- 
13-6-1980.* 


Civil P. C. (5 of 1908), O. 41, R. 5; Ap- 
pendix “G”, Form No. 2 — Security bond 
executed for stay of execution of decree 
pending appeal — Value of suit property 
exceeding Rs. 100 — Bond must be re- 
gistered — ((i) Registration Act (1908), 
Ss. 17, 49 — (ii) Transfer of Property Act 
(1882), Ss. 4, 59). AIR 1928 Bom 42; AIR 
1934 Lah 138 (FB); AIR 1961 Madh Pra 
2; AIR 1947 Nag 26; AIR 1974 Delhi 136; 
AIR 1975 Him Pra 25 (FB); 
Orissa 44; AIR 1960 Punj 517, Dissented 
from. 

Where a security bond is executed for 
stay of execution of decree, pending ap- 
peal, in respect of suit property of value 
exceeding Rs. 100, the same is required 
to be. registered, in view of the provisions 
of Ss. 17 and 49 of the Registration Act 
and Ss. 59 and 4 of the Transfer of Pro- 
perty Act. The security bonds or mort- 
gages contemplated by O. 41, R. 5, Ap- 
pendix “G”, Form No. 2 are not exempt- 
ed from the operation of the above pro- 
visions and are, therefore, governed by 
them, (Case law discussed). (Para 5) 

‘Public interest, viz., protection of third 
parties, also, requires that such docu- 
ments are registered. Registration op- 
erates as“a public notice. Unless the 
transaction is registered, the third par- 
ties may not be aware of it and may be 


Madam 


AIR 1980. 


defrauded by unscrupulous transferors ' 


of property. Ordinarily, a person pur- 
chasing a property would obtain a non- 
encumbrance certificate from the con- 
cerned registration office, and proceed on 
that basis. Public interest, thus requires 
that such security bonds, which really 
amount to mortgages, should be register- 
ed in the appropriate Registration Office. 
: (Para 6) 

Merely because the court accepts the 
security bonds, it cannot be said that the 
bond becomes a part of the order of the 
Court so as tobe exempt from registration 
under S. 17 (2) (vi) of the Registration 
Act. Since the security bond is executed 
to the satisfaction of the court, it is the 
court which has to accept it. In other 


*Against order of Dist. J.; Medak at San- 


. gareddy, D/- 30-8-1979. 
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words, the court, is the other party to 
the document. By such acceptance alone, 
it cannot be said that the bond itself 
becomes a part of the order. AIR 1928 
Bom 42; AIR 1934 Lah 138 (FB) AIR 
1961 Madh Pra 2; AIR 1947 Nag 26; AIR 
1974 Delhi 136; AIR 1975 Him Pra 25 
(FB); AIR 1980 Orissa 44; AIR 1960 Punj 
517, Dissented from. (Para 7) 
Cases Referred: Chronological Paras 


AIR 1980 Orissa 44 

AIR 1975 Him Pra 25 (FB) 2. 
AIR 1974 Delhi 136 

AIR 1967 Andh Pra 5 

AIR 1961 Madh Pra 2 

AIR 1960 Pat 305 

AIR 1960 Punj 517 

AIR 1958 All 820 

AIR 1958 Ker 377 (FB) 

AIR 1957 Assam 157 

AIR 1956 Cal 375 

AIR 1949 Mad 152 

AIR 1947 Nag 26 

AIR 1935 Rang 168 

AIR 1934 Lah 138 (FB) 
AIR 1928 Bom 42 

(1908) ILR 31 Mad 330 


Md. Azizullah Khan, for Petitioner; 
V. R. Reddy, for Respondent. ; 

ORDER:— Sub-rule (1) of Rule 5 of 
O. XLI, C.P.C., empowers the appellate 
Court to stay the execution of the de- 
cree under appeal, while sub-rule (2) 
confers a similar power upon the Coart 
which passed the decree, provided an 
application is made before the expirat.on 
of the time allowed for appeal. Sub- 
rule (3) qualifies the power conferred by 
sub-rules (1) and (2). It says: 

“(3) No order for stay of execut:on 
shall be made under sub-rule (1) or swb- 
rule (2) unless the Court making it is 
satisfied— i 

(a) that substantial loss may result to 
the party applying for stay of execut-on 
unless the order is made; 

(b) that the application has been mede 
without unreasonable delay; and 

(c) that security has been given by the 

applicant for the due performance of 
such decree or order as may ultimately 
be binding upon him.” 
The form in which security contemplat- 
ed by sub-rule (3) (c) is to be furnish=d, 
is prescribed in Appendix ‘G’. Form Mo. 
2, thereof, which is the relevant one, 
reads as follows:— 

“No. 2: Security Bond to be given on 
order being made to stay execution of 
decree (O. 41, R. 5). 


" 


DIIM NAON AOADA DAJAN 
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- - (TITLE) 
To 

This security bond on stay of execution 
of decree executed  Dby............cc0c0e wit- 
nesseth:— 

That 
Suit No. of 19 
ERT , the defendant, in this Court 
and a decree having been passed on the 

day of 19 , in favour of the 

plaintiff, and the defendant having pre- 
ferred an appeal from the said decree in 
the Court, the said appeal is still pend- 
ing. 


Now the plaintiff-decree-holder having 
applied to execute the decree, the defen- 
dant has made an application praying for 
stay of execution and has been called 
upon to furnish. security. Accordingly, I, 
of my own free will, stand security to 
the extent of Rs. , mortgaging the 
properties specified in the schedule here- 
unto annexed, and covenant that if. the 
decree of the first Court be confirmed or 
varied by the Appellate Court the said 
defendant shall duly act in accordance 
with the decree of the Appellate Court 
and shall pay whatever may be payable 
by him thereunder, and if he should 
fail therein then any amount so payable 
shall be realised from the properties 
hereby mortgaged, and if the proceeds 
of the sale of the said properties are in- 
sufficient to pay the amount due, I and 
my legal representatives will be person- 
ally liable to pay the balance. To this 
effect I execute this security bond this 


; the plaintiff in 


day of 19 : 
Schedule 
(Signed) 
Witnessed by: 
1. 
rA dirii da 


2. The question that arises for con- 
sideration in this Civil Revision Petition 
is, whether the security bond so furnish- 
ed requires to be registered, or not? 
There has been a sharp conflict of opin- 
ion between the several High Courts in 
India on this question. So far as the Mad- 
ras High Court is concerned, it was ruled 
by a Division Bench, as far back as 1908, 
that such security bonds are required to 
be registered, and that decision has held 
the field till now. Before the learned Dis- 
trict Judge, however, it was contended 
that in view of the reasoning contained 
in the decisions of the Delhi and ’Hima- 
chal Pradesh High Courts, in Label Art 
Press v. I. E. Machinery Co., AIR 1974 
Delhi 136 and. Union of India v. R. Rajin- 
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dera Singh, AIR 1975 Him Pra 25 (FB), 
‘it must be held that the security bonds 
‘furnished under O.: XLI, R. 5, C.P.C., do 
not require to be registered. The learned 
District Judge, bound as he was by the 
decision of the Madras High Court, re- 
jected the contention. Hence this` revi- 
. sion, 


3. It was brought to my notice by the 
learned counsel for the petitioner that 
the registration of security bonds is caus- 
ing severe hardship to the parties, be= 
sides putting them to substantial expense 
by way of stamp and registration 
‘charges and that, the provisions of the 
Agricultural Lands and Urban Land Ceil- 
ing Acts have further complicated the 
‘matter. In this view of the matter, I 
thought it fit to re-examine the issue to 
find out whether it was possible to ac- 
cept the line of reasoning propounded by 
the Delhi and other High Courts. For 
that purpose I requested Sri J. V. Sur- 
yanarayana Rao to assist the Court, 
which he has graciously accepted. He 
canvassed for confirming the correctness 
of the reasoning of the . Madras High 
Court. i 


4. On a consideration of the rival 
reasoning, L find myself unable to agree 
with the correctness of the view` -pro- 
pounded by the Delhi and other . High 
Courts, and I am convinced that the rea- 
soning’ given by the Madras High Court 
(and other High Courts taking the same 
view) is the one consistent with law. 

5. The form prescribed by Appendix 
‘G’ expressly speaks of “mortgaging the 
properties specified in the schedule” 
thereto. In other words, the property 
mentioned in the schedule’ to the security 
bond is mortgaged to serve as security 

jfor due performance of the decree ap- 
pealed against. Now, if the immoveable 
property of a value of more than Rs. 100 
is so mortgaged, it undoubtedly requires 
to be registered under Section 17 of the 
Registration Act, as well as by Sec. 59 
of the Transfer of Property Act. (Sec- 
tion 4 of the Transfer of Property Act 
says that, among other provisions, Sec- 
tion 59 of the Act shall be read as sup- 
plemental to the Indian Registration Act, 
1908). Section 17 (1) (b) requires any 
_|jnon-testamentary instrument, which 
purports or operates to create, declare, 
assign, limit or extinguish, whether in 
present or in future, any right, title or 
interest, whether vested or contingent, 
.jof the value of one hundred rupees and 
upwards, to or in immovable property, 
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to be registered, and Section 49 declares 
that a document required by Section }7 
to be registered, but not registered, shall 
not affect any immovable property, com- 
prised therein, nor shall it be received 
as evidence of any transaction affecting 
such property. The security bonds or 
mortgages contemplated by O. XLI, R. 5 
C.P.C. are not exempted from the op- 


‘eration of the above provisions and are, 


therefore, governed by them. 

6. Besides the above legal position, 
there is yet another weighty considera~ 
tion why such documents are to be re- 
gistered. As pointed out by the Madras 
High Court in Nagaruru Sambayya v. 
Tangatur Subbayya, (1908) ILR 31 Mad 
330, public interest, viz. protection of 
the third parties, requires that: such 
documents are registered. Registration 
operates as a public notice. Unless thej 
transaction is registered, the third parties 
may not be aware of it and may be de- 
frauded by unscrupulous transferors o 
property. Ordinarily, a person purchas- 
ing a property would obtain a non-en- 
cumbrance certificate from the concerned 
registration office, and proceed on that 
basis. It would not be reasonable to re-I 
quire such parties not only to ascertain 
the encumbrances from the Registration 
Office but also from the several Courts 
in the State. From a perusal of the pro~- 
visions of the Civil Procedure Code, in- 
cluding the pro forma prescribed in Ap~ 
pendix ‘G’, I do not find it obligatory that 
the property to be furnished as security 
should be situated within the territorial 
jurisdiction of the Court. Even if such a 
limitation were to be inferred for any ; 
reason, even.then the position would be 
no less difficult. Public interest thus re- 
quires that such security bonds, ‘which 
really amount to mortgages, should be 
registered in the appropriate Registration 
Office. For the above reasons the High 
Courts of Madras (in Nagaruru Sam- 
bayya v. Tangatur Subbayya, (1908) ILR 
31 Mad 330); Calcutta (in Kasemali_ v. 
Ajoyendu, AIR 1956 Cal 375); Allahabad 
(in Bishnath Sahu v. Prayag Din, AIR 
1958 All 820); Kerala (in R. M. Palat v. 
P. A. Nedungadi, AIR 1958 Ker 377 (FB)); 
Assam (in Rivers Steam Navigation Co. 
Ltd. v. Jalim Mulla, AIR 1957 Assam 157); 
Patna (in Chiranjilal v. Chittaranjan, 
AIR 1960 Pat 305) and Rangoon (in A. S. ` 
P. S. S. Chettyar Firm v. Lloyds Bank, 
AIR 1935 Rang 168), have ruled that such 
security bonds are required to be and 
ought to be registered. There is also a 
judgment of a learned single Judge of 


` 


1980 


.our High Court in Narahariappa v. 


. Mohamed Moulana, AIR 1967 Andh Pra 


‘5, affirming the Madras view, Kurar- 
. ayya, J., (as he then was), while referring 


to the contrary view taken by the Bem- 
bay High Court, preferred to follow the 


‘Madras view. 


7. The High Courts which have taken 


_.the contrary view, are Bombay (in Jay- 


NN 


dish Parshad, AIR 1960 Punj 517). 
‘two main reasons given by these H-gh 


appa v. Shivan Gouda, AIR 1928 Eom 
42), Lahore (in Kasturilal v. Goverdhan 
Das, AIR 1934 Lah 138); Madhya Prad2sh 
(in Haji Jiwakhan v. Gulabchand, AIR 
1961 Madh Pra 2); Nagpur (in Dadoo 
Balaji v. Kanhaialal Dhanaram, AIR 1347 
Nag 26); Delhi (in Label Art Press v. 
I, E. Machinery Co., AIR 1974 Delhi 126); 
Himachal Pradesh (in Union of India v. 
R. Rajindera Singh, AIR 1975 Him Pra 
25); Orissa in (Indian Metals & Ferro 


» Alloys v. O. S. E. Board, AIR 1960 Orissa 


44); and Punjab (in Basant Lal v. Jaza- 
he 


Courts are: (i) that, the Court is not a 
juridical person and, therefore, cannot be 


. a transferee or holder of the property; 


and (ii) since the security bond furnish- 
ed by the parties requires to be accept- 
ed by the Court, it forms part -of ~he 
order of the Court and is a step in judi- 
cial proceedings, and, therefore, does rot 
require registration under Section 17 of 
the Registration Act. It was held trat, 
notwithstanding its non-registration, “he 
bond is valid and enforceable. So far as 
the first ground given by these Courts 
is concerned, it is.no doubt true that the 
Court is not a juridical person, but that 


- technicality has been solved by the Mad- 


ras High Court by issuing .a circular in 
1948 (referred to in the decision of . the 
Madras High Court in Kambham Rama- 
murthi v. Sagiraju, AIR 1949 Mad 1), 
directing that such security bonds should 
be taken in the name of the Presiding 
Officer of the Court, and shall enure <or 
the benefit of the succeeding officers as 
well. The security bond prescribed by 
Form No. 2 in’ Appendix ‘G’ does rot 
specify in whose favour the bond is 
executed. The said instructions of the 
Madras High Court, therefore, are rot 
inconsistent with the provisions of the 
Code and, in fact, go to effectuate tne 
legal position, besides advencing the pub- 
lic interest referred to above. Second:y, 
with due respect, I find it difficult to 
accede to the argument that merely ke- 
cause the Court accepts the security 
bond, the bond becomes a part of the 
order of the Court so as to be exempt 
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from registration under . Section 17° (2) 
(vi) of the Registration Act. Since the 
security bond is executed to the satisfac- 
tion of the Court, it is the Court which 
has to accept it. In’ other words, th 
Court, is the other party to the document. 
By such acceptance alone, it cannot b 
Said that the bond itself becomes a part 
of the order. The order of the Court i 
only to furnish the security to its own 
satisfaction or to the satisfaction of 
particular Court, and the approval or ac- 
ceptance of the bond merely amounts t 
saying that the property furnished a 
security is sufficient and accords with th 
orders of the Court. I find it difficult t 
agree that because the security bond is 
furnished in pursuance to an order of the 
Court, the bond itself becomes a part of 
the order. I am, therefore, unable. to 
agree with the reasoning of these Courts, 
though it is true that adopting this view 
would go a long way in relieving the 
parties of unnecessary expense and 
trouble. Probably, the situation can be 
remedied by appropriately amending the 
Stamp and Registration Rules, exempt- 
ing such security bonds from the stamp 
and registration charges. Such a course 
would not only meet the requirements 
of law’ but would also guard against any 
fraud being committed by unscrupulous 
transferors, thereby protecting the in- 
terests of innocent third parties. 

8. For the above reasons, the Civil 
Revision Petition ‘fails and is, according- 
ly, dismissed but, in the circumstances of 
the case, there shall be no order as to 
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tion of India, Art. 14). (A. P. Municipali- 
ties Act (6 of 1965), S. 3 (7)). 


Section 2 of Act 16 of 1979 which ex- 


tinguishes the lives of certain Municipal . 


bodies on the sole basis of their popula~ 
tion as enumerated in the last census in 
‘1971 viloates Article 14 of the Constitu- 
tion. (Paras 10, 12) 

The Municipal Corporation “in its strict 
‘and proper sense is a body politic and 
corporate constituted by the incorpora- 
tion of the inhabitants of a city or town 
or any other defined locality for the 
purpose of the local Government thereof”. 
The Municipalities are, therefore, un- 
doubted legal persons. It is equally with- 
out doubt that a legal person as much 
as a natural person is within the sweep 
of the protection of Article 14 of the Con- 
stitution. As legal persons, the Municipal 
bodies are immortal unless done to death 
by an act of man abrogating their incor- 
porating charters. AIR 1951 SC 41, Rel. 
on. (Para 5) 


The common sentence of extinction 
passed on these Municipalities -by the 
State of Andhra Pradesh by the force of 
the aforesaid Section 2 of Act No. 16 of 
1979 which substituted sub-sec. (7) in 
S. 3 of the A. P. Municipalities Act; 1965 
is based not on the ground that those 
Municipal bodies are not working effi- 
ciently today but only on the ground 
that the population of these Municipali- 
ties was less than 25,000 at the time of 
the last census which was taken in the 
year 1971. {Para 2) 


The practical content of the right to 
equality under Article 14 rests upon pro- 
per classification. The classification made 
by Section 2 of Act No. 16 of 1979 of the 
Municipal bodies on the basis of the po- 
pulation in the year 1971 is not a rational 
classification. There is no reasonable 
classification of these Municipalities, 
some allowed to live and others con- 
demned to die. Accordingly Section 2 is 
‘unconstitutional being violative of the 
rights of the Municipal bodies to equality 
under Article 14 of the Constitution. 

.(Paras 7, 8, 10) 

A municipal body cannot die. It can 
only be killed, not by an act of God, but 
-only by an act of man. These affected 
- Municipal bodies, therefore, like other 
Municipal bodies have a right to live on. 
Further, these Municipal bodies, as much 
as other Municipal bodies, are intended to 
subserve the needs of. their inhabitants 
and fulfil the political ambitions of the 
local inhabitants. These Municipal bodies, 


A. Laxmana Murthy v. State 


A.L R. 


as much as others, have to work as 
centres of political and social education. 
They are today working as well as any 
other Municipal bodies allowed to live 
on. There is, therefore, no intelligible 
distinction or differentiation that can be 
drawn between these Municipal - bodies 
which are sentenced to die and those that 
are spared from the thrust of the legis- 
lative spear. The population of the 1971 
census, whatever may be its relevance 
in the past, appears to be wholly irrele- 
vant today for the purpose of putting an 
end to the lives of these vibrant useful 
flourishing bodies. In ‘fact, population 
was never taken as the criterion for conti- 
nuance of these Municipalities in 1965 
Act. The question whether an existing 
Municipality should or should not con- 
tinue to exist can only be decided by con- 
siderations of its present position and 
importance. No reasonable body of per- 
sons acting however unreasonably can 
ever intelligently argue that a Municipal 
body hale and healthy today must be -put 
out of existence because it did not have 
certain number of inhabitants about a 
decade back. The distinction which Sec- 
tion 2 of Act No. 16 of 1979 draws be- 
tween the affected Municipalities and 
others is clearly, therefore, not based 
upon any intelligible differentia that dis- 
tinguishes the one from the other. Sec- 
tion 2 of Act No. 16 of 1979 is in reality 
and substance asort of a bill of attainder 
passed by the Legislature to put an end 
to these Municipalities, all or some of 
which might have incurred the wrath of 
the Government. (Case law discussed). 


(Para 8) 
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(1979) Writ Petn. No. 4131 of 1979 


(Andh Pra) 7 
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Nagaraj Rac, : P. Kodandaramayya and 
B. Subashan Reddy, for Petitioners; Ad- 
vocate General and Govt. Pleader for 
Transport on behalf of Respondents, - 


P. A. CHOUDARY, J.:— Sixteen Muni- 
cipalities, some from Andhra and the 
others from Telangana but all of which 
have come of age being in existence for 


several years, financially virile and vib- ` 


rant, effectively serving the needs of the 
respective inhabitants, cry out for help 
against a.common sentence of death pass- 
ed on them by the Andhra Pradesh State 
Legislature by means of Section 2 of 
Act No. 16 of 1979, which reads thus:— 


“Section 2:— In Section 3 of the A. P, 
Municipalities Act, 1965, for sub-sec. (7) 
the following sub-section shall be sub- 
stitufed, namely:— f 


(7) Notwithstanding anything in this 
Act or in any judgment, decree or order 
of a Court, Tribunal or other authority, 
every local area with a population of less 
than twenty-five thousand as at the last 
census for which a municipality was con- 
stituted or was deemed to have been con- 
stituted under this Act shall cease to be 
such Municipality on and from the čom- 
mencement of the Andhra Pradesh Mu- 
nicipalities and Gram Panchayats 
(Amendment) Act, 1979.” 


The idea of Local Self-Government in our 


. modern constitutional history is` firmly 


‘planted by Lord Ripon’s Famous Resolu- 
tion of 1882. In that resolution the Gov- 
ernor-General in Council explained the 
underlying purposes of setting up of 
these political institutions in these 
words:— 

“It is not primarily, with a view to im- 
provement in administration that this 
measure is put forward. It is. chiefly de- 
sirable as an instrument of political edu- 
cation. As education advances, there is 
rapidly growing up all over the country 
an intelligent class of public spirited men 
whom it is not only bad policy, but sheer 
waste of power, to fail to utilize............ 


The Governor-General in Council has no 
hesitation in stating his conviction that 
the only reasonable plan open to the 
Government is to induce the people them- 
selves to undertake, as far as may be, 
the management of their own affairs; and 
to develop, or create if need be, a. capa- 
city for self-help in respect of all mat- 
ters that have not, for imperial reasons, 
to be retained in the hands of the repre- 
sentatives of Government,” . 
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This idea has now gained firm foot-hold 
in our Constitution not only through 
item 5 of List II of the VII Schedule to 
the -Constitution but also through Arti- 
cle 40 which is one of the Directive prin- 
ciples of State Policy. It is, therefore, 
clear that in the scheme of constitutional. 
values, the institutions of Municipalities 
like other organs of Local Self-Govern- 
ment occupy in our country a pride of 
place. It, therefore, becomes of this 
court’s power and privilege to foster and 
further and uphold that constitutional 
culture, particularly against what ap- 
pears to us to be utterly arbitrary acts 
of destruction, 


\ 

2. The common sentence of extinction 
passed on these Municipalities by the 
State of Andhra Pradesh by the force o 
the aforesaid S. 2 of Act No. 16 of 1979 
is based not on the ground that those 
Municipal bodies are not working ef- 
ciently today but only on the ground 
that the population of these Municipali- 
ties was less than 25,000 at the time of 
the last census which was taken in the! 
year 1971. It is somewhat difficult, though’ 
not impossible, to see the rationale be- 
hind this action of the State. What. has 
the last census figures taken some eight 
years or nine years back got to do with 
today’s decision to extinguish a flourish- 
ing Municipality is a question which no 
person or body of persons of goodwill 
ever hope to answer, What is more, the 
present-day population of each of - these 
Municipalities now sentenced to die not 
only exceeds the 1971 target of 25,000 
but their records of service and financial 
viability are unchallengeably excellent. 
Let us look at a few random samples. 
The Kovvur Municipality constituted 
under the old Madras Act No. V of 1920 
had in the year 1979 a population of over 
30,000 with Rs. 15} lakhs of annual in- 
come, although it had only 22,300 popu- 
lation in the year 1971. The Nidadavole 
Municipality constituted under the afore- 
said Act No, V of 1920 had in the year 
1979 a total population of 29,000 with an 
annual income of Rs. 19 lakhs although 
it had a population of only 23,383 in the 
year 1971. The Markapur Municipality, 
whose present-day population is 35,000 
with Rs. 14,80,000 as annual income, had 
only 22,663 population in the year 1971. 
The Ramachandrapuram Municipality 
with the present-day population of 32,500 
and an annual income of Rs. 29,75,000 
had a population of 23,690 in the year 
1971, The Zaheerabad Municipality con- 
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stituted in the year 1953 has today a 
population of 28,000 with an annual in- 
come of Rs. 9,00,000 but with a popula- 
tion in the year 1971 of only 18,484. The 
Mancherial Municipality with 
sent-day population of 30,000 and an an- 
nual income of Rs. 19,00,000 had only 
19,880 population in the year 1971, The 
Janagam Municipality with its present- 
day population of 28,400 had~only 16,867 
population in the year 1971. It is not the 
case of the Government nor is it even 
suggested by the Government, that these 
Municipalities should not be allowed to 
function for reasons of financial instabi- 
lity or social or functional turbulence. 
The one and the only ground which is 
advanced by the statute in support of the 
wanton destruction of these Municipali- 
ties is that they did not have 25,000 po- 
pulation in the year 1971. Can any fair- 
minded, reasonable, unbiased but resolute 
man who is not swayed by emotion or 
prejudice, regard this with equanimity 
and call it reasonable, just and fair, re- 
gard it as that equal treatment which is 
expected of a sovereign democratic re- 
public?. (See Justice Bose in State of West 
Bengal v. Anwar Ali Sarkar, 
284 at p. 367: (AIR 1952 SC 75)). 

3. In order to appreciate the enormity 
of injustice done to these Municipalities, 
it is necessary to mention a few facts. 
The Andhra Pradesh Municipalities Act 
of 1965 repealing and replacing the An- 
dhra Pradesh District Municipalities Act 
of 1920 (Act V of 1920) covering the 
Andhra Area and Telangana Municipali- 
ties Act of 1956 (Act No. 18 of 1956) 
covering the Telangana area enacted a 
common integrating law of Municipalities 
for the whole of Andhra Pradesh under 
which it is obligatory for the Govern- 
ment to constitute a Municipality for a 
local area with a population of 25,000. 
But the Municipalities with whose survi- 
val we are concerned in this batch of 
writ petitions, were constituted long 


prior to the enactment of the aforesaid: 


1965 Act. Some of these Municipalities 
‘from Telangana area were constituted 
even earlier to the aforesaid Act No. 18 
of 1956 repealed by the 1965 Act. On re- 
peal of Act No. V of 1920 and Act No. 18 
of 1956, these Municipalities then in 
existence for several years were declar- 
. ed to have been constituted under the 
provisions of the 1965 Act. Section 3 of 
the 1965 Act puts the Government under 
a duty to constitute a municipality for 
a local area, for a population of not ‘less 
than 25,000.: Although these Municipa- 
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lities, which by the time of 1965 Act had 
less than 25,000 population, they ` were 
allowed by the 1965 Act to continue. The 
obvious reason is that the legislature 
thought that these Municipalities then 
existing for some years should not be 
abolished on the basis of population laid 
down by the 1965 Act. In fact, never 
before or after we come across a case 
when a flourishing Municipality is re- 
placéd by a panchayat. On the other 
hand, the path of progress in Municipal 
administration is from Panchayats to 


Municipalities, District Boards and Cor- 
porations. f 
4. But the Government appear to 


have been possessed of an idea to some- 
how snuff these Municipalities out of ex- 
istence. Accordingly the Government had 
first enacted Act No. 29 of 1978 by means 
of which sub-section (7) was added to > 
Section 3 of the 1965 Act with effect from 
5-10-1978. The newly added sub-sec. (7) 
did not serve the purpose of the Govern- 
ment to destroy these Municipalities be- 
cause this Court opined through its judg- 
ment that the Government under Sec- 
tion 3 (7) must apply its mind to the 
case of each Municipality and decide, 
taking into consideration not only the 
population but also the importance of 
the place and its financial viability ete., 
whether a particular Municipality should 
or should not continue. In other words 
the court interpreted sub-clause (7) as 
not conferring power on the Govern- 
ment to extinguish Municipalities mere- 
ly on the basis of their population. The 
aforesaid sub-section (7) which was thang 
interpreted reads thus:— 


“The Government may, by notification 
in Andhra Pradesh Gazette, declare that 
with effect on and from the date speci- 
fied therein, the local area with a popu- 
lation of less than twenty-five thousand 
for which a municipality was constituted 
or was deemed to have been constituted 
under this Act, shall cease to be such 
municipality; and the Government may 
pass such orders as they may deem fit 
in regard to the transfer to such local 
authority as they may specify in this be-- 


‘half, or disposal otherwise, of the assets 


or institutions of such. municipality and 
in regard to the discharge of the liabi- 
lities, if any, of such. ‘municipality relat; 
ing to: such assets or institutions.” p 
Accordingly the aforesaid sub-section (7) 
‘was replaced by means of Section 2 of 
Act No. 16 of 1979 with effect from 12th 
April, 1979. It is the validity of this sec- 


~ 
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tion which is the subject-matter of these 
writ petitions and it reads as follovs:— 

“Section 2:— In Secticn 3 of the A. P. 
Municipalities Act, 1965, for sub-sec (7) 
the following sub-section shall be sub- 
stituted, namely:— 


*(7) Notwithstanding anything in this 

Act or in any judgment, decree or order 
of a Court, Tribunal or other authority, 
every local area with a population of 
less than twenty-five thousand as at the 
last census for which a municipality was 
constituted or was deemed to have Deen 
constituted under this Act shall cease 
to be such’ Municipality on and from the 
commencement of the Andhra Pradesh 
Municipalities and Gram Pancheyats 
(Amendment) Act, 1979".” 
The principal contention in this batch of 
writ petitions urged on behalf of the 
petitioners is that taking population of 
the last census as the sole criteria for the 
purpose of extinguishing a Municipal 
body existing for over a decade and func- 
tioning today efficiently is wholly -rra- 
tional and arbitrary and constitutes a 
denial of the right to equality and equal 
protection of laws guaranteed to these 
Municipalities under Article 14 of the 
Constitution. The petitioners also contend 
that the - classification made between 
these Municipalities which are sougrt to 
be extinguished and those which are left 
out and continued to exist is wholly -rra- 
tional and bears no nexus to the object 
sought to. be achieved by Act No. 1€ of 
1979. Finally the petitioners also urged 
mala fides on the part of Sri Baga Reddy, 
Minister for Panchayat Raj as responsi- 
ble for this legislation. 


5. The Municipal Corporation “im its 
strict and proper sense is a body pclitic 
and corporate constituted by the incorpo- 
ration of the inhabitants of a city or 
town or any other defined locality for the 
purpose of the local Government there- 
of” (see Macfee Roger's). The Law of 
Canadian ‘Municipal Corporations’, Vol. 
I, page 10, quoting Dillon Municipal Zor- 
porations. The sixteen. Municipalities 


. {with which we are presently concerned 


are therefore, undoubted legal persons. 
It is equally without doubt that a legal 
person as much as a natural persor: -. is 
within the sweep of the protection of 
Article 14 of .our Constitution. ‘See 
Charanjit Lal Chowdhury v. Union of 
India, 1950 SCR 869: (AIR 1951 SC 41)). 
As legal persons, these Municipal bodies 
are immortal unless done to death by an 


-jact of man abrogating their incorporat- 
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ing charters. Now that is exactly what 
Section 2 of Act No. 16 of 1979 has done. 


6. The only question, therefore, now 
before us is whether Section 2 of Act 16 
of 1979 which extinguishes the lives of 
these Municipal bodies on the sole basis 
of their population as enumerated in the 
last census in 1971 violates Article 14 of 
the Constitution and is, therefore, void 
under Article 13 of the Constitution. ` 


7. The meaning of equal protection 
clause borrowed from the 14th Amend- 
ment of the American Constitution is the 
subject-matter of elucidation in innu- 
merable court decisions. : Broadly they 
lay down that equal protection of laws 
means the right to equal treatment in 
similar circumstances both in the mat- 
ter of privileges conferred and liabilities 
imposed by the laws. But this principle 
does not take away the power of the 


State to classify persons or things for 
legitimate State purposes. But permis- 
sible classification must not only be 


founded on an intelligible differentia dis- 
tinguishing those that are grouped to- 
gether from those left out but that dif- 
ferentia must have a rational relation to 
the object sought to be achieved by the 
statute in question. (See Anwar Ali, 1952 
SCR 284: (AIR 1952 SC 75)). In that case 
Justice Das added that differentia which 
forms the basis of classification and the 
object of a statute are different. It fol- 
lows, therefore, that the object alone 
cannot form the basis of classification, In 
Budhan Choudhry v. State of Bihar, 
(1955) 1 SCR 1045: (AIR 1955 SC 191), 
the Supreme Court laid down the mean- 
ing of Article 14 in the following words: 

oo In order, however, to pass the 
test of permissible classification two con- 
ditions must be fulfilled, namely, 

(i) the classification must be founded 
on an intelligible differentia which dis- 
tinguishes persons or things that are 
grouped together from others left out of 
the group; and i 

(ii) that differentia must have rational 
relation to the object soùght to be 
achieved by the statute in question.” 
In Ram Krishna Dalmia v. S. R. Tendol- 
kar, 1959 SCR 279 at pp. 298 and 299: 
(AIR 1958 SC 538), the Supreme Court 
observed:— 


“() A statute may itself indicate the 


seoses 


‘persons or things to whom its provisions 


are intended to apply and the basis of 
the classification’ of such persons or 
things may appear on the face of the 
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statute or may be gathered from the 
surrounding circumstances known to or 
brought to the notice of the Court. In 
determining the validity or otherwise of 
such statute the court has to examine 
whether such classification is or can be 
reasonably regarded as based upon some 
differentia which distinguishes such per- 
sons or groups or things grouped together 
from those left out of the group and 
whether such differentia has a reasonable 
relation to the object sought to be achiev- 
ed by the statute......... 


(ii) A statute may direct its provisions 
against one individual person or 
or to several individual persons or things 
but no reasonable basis of classification 
may appear on the face of it or deduci- 
ble to the surrounding circumstances; or 
matters of common knowledge......... g 
It is thus clear that the practical content 
of the right to equality under Article 14 
rests upon proper classification. It is for 
this reason that a recent decision of a 
Division Bench of this Court in Writ Pe- 
tition No. 4131/79 to which one of us 
(P. A. Choudary, J.) is a party, referred 
to this classification as the jugular vein 
of equal protection clause. But it is not 
easy for the court to find out whether 
a particular classification is properly 
made or not. In many American cases, 
it has been repeatedly held that “the sta- 
tutory schemes may treat class of citi- 
zens differently only if the statutory 
classifications are rationally related to 
the purpose of the statute.” But this re- 
quirement is not too difficult to comply 
with, for “it is always possible for a sta- 
tute to define the legislative purpose of 
the statute in such a way that the sta- 
tutory classification is rationally related 


“A statute’s classifications will be ra- 
tionally related to such a purpose be- 
cause the reach of the purpose has been 
derived from the classifications them- 
selves”. In the words of Professor Ely, 
“A decision to ‘aid artists rather than 
oilmen is defensible in terms of promot- 
ing the arts; punishing battery more 
harshly than burglary is defensible in 
terms of the safeguarding of physical 
security. And so is any such choice thus 
defensible, because courts are prepared 
to credit as acceptable any good the poli- 
tical branches view as contributing to 
the general welfare. Thus each choice 
will import its own goal...... and the re- 
quirement of a “rational” choice goal re- 
lation will be satisfied by the very mak- 
ing of the choice.” (See 82 Yale LJ 120 
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Legislative Purposes, Rationality and 
Equal Protection). Hitler's classification 
of all Jews into a separate category for 
purposes of butchering them and Naxa- 
lites’ classification of all landlords into 
a separate category for purposes of ex- 
terminating them cannot, therefore, be 
faulted on this theory of equal protec- 
tion clause. Let us take our own case. 
The Act in our cases clearly draws a dis- 
tinction between Municipal bodies with 
25,000 population in the year 1971 and 
Municipal bodies with less than 25,000 
in the year 1971. This classification un- 
doubtedly bears a nexus with the object. 
of the impugned Act which is the des- 
truction of the Municipal bodies with 
population of less than 25,000 in the year 
1971. It follows, therefore, that if we 
adhere to the traditional American for- 
mula of a rational classification having 
a nexus with the object sought 
achieved by the impugned statute, which 
is repeated and relied upon by the peti- 


tioners in these cases, we cannot but up~. 


hold the law on this point. But luckily 
this myopic American view was not only. 
criticized as inadequate but was also 
departed from by our Supreme Court. 
Justice Bose in Anwar Ali Sarkar’s case 
(AIR 1952 SC 75) characterized this view 
as tautological. In the same case Das, J., 
by laying down that an object of an Act 


alone cannot furnish a. basis for 
classification departed from this 
traditional view. In other words 
this doctrine of a classification 


having rational nexus with the object of 
the statute cannot save a classification, 
although it can scuttle it. It is this view. 
which has been followed in D. S. Reddy: 


v. Chancellor, Osmania University, ((1967) . 


2.SCR 214 at p. 230): (AIR 1867 SC 1305), 


by our Supreme Court in the following- 


words:— 

“This is a clear case where the sta-. 
tute itself directs its provisions by en- 
acting S. 13-A, against one individual, 
viz., the appellant; and before it can be 
sustained as valid, this Court must be 
satisfied that there is a reasonable basis 
for grouping the appellant as a class by 
himself......... Even assuming that the 
classification ‘of these two types of per- 
sons as coming under two different: 
groups can be made nevertheless, it is: 
essential that such a classification must, 
be founded on an intelligible differentia: 
which distinguishes the appellant — from’ 
the Vice-Chancellor appointed under the! 
Altso Tt is also essential that thei 
classification or- differentia. effected by: 


to be, 


fi. 


=~ 


D 


Jhave a right to live on. Further, 
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the statute must have a rational relation 
to the object sought to be achieved by 
the statute......... aa 


In America the inadequacy of this tradi- 
tional doctrine of classification has been 
noticed and remedied by developing the 
theory of inherently unreasonable classi- 
fications. (See Schwartz’s Rights of the 
Person para 474). In Joseph A. Rinaldi v. 
Howard Yeager, (1966) 16 L Ed 2d 57%, 
the American Supreme Court observec at 
page 580:— 


r 


“The Equal Protection Clause requ_res 
more of a State law than non-discrimina- 
tory application within the class it estab- 
lishes. It also imposes a requirement of 
Some rationality in the nature of the 
class singled out......... ie 


It, therefore, follows that under the in- 
terpretation given to Article 14 of the 
Constitution by our Supreme Court, the 
classification, in order tc be upheld as 
constitutional must be inherently raticnal 
and reasonable and must be based upon 
some intelligible differentia. ; 


8. Applying the above tests laid down 
by the Supreme Court, we have-to ask 
ourselves whether the classification made 
by Section 2 of Act No. 16 of 1979 of the 
Municipal bodies on the basis of the 
population in the year 1971 is a rational 
classification  constituticnally valid. A 
municipal body, as we have already 
noted, cannot die. It can only be killed, 
not by an act of God, but only by an act 
of man. These affected Municipal bocies, 
therefore, like other Municipal bodies 
these 
Municipal bodies, as much as other Mu- 
nicipal bodies, are intended to subserve 
the needs of their inhabitants and falfil 
the political ambitions of the local in- 
habitants. These Municipal bodies, as 
much as others, have to work as centres 
of political and social education. They 
are today working as well as any other 
Municipal bodies allowed to live on 
There is, therefore, no intelligible dist-nc- 
tion or differentiation that can be drawn 
between these Municipal bodies waich 
are sentenced to die and those that are 
spared from the thrust of the legislative 


‘|spear. The population of the 1971 census, 


whatever may be its relevance in the 
past, appears to us to be wholly irrele- 


Jvant today for the purpose of putting an 


end to the lives of these vibrant useful 
flourishing bodies. In fact, population 
was never taken as the criteria for con- 
tinuance of these Municipalities in’ 1965 
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Act. The question whether an existing 
Municipality should or should not con- 
tinue to exist can only be decided by 
considerations of its present position and 
importance. No reasonable body of per- 
sons acting however unreasonably can 
ever intelligently argue that a Munici- 
pal body hale and healthy today must be 
put out of existence because it did not 
have certain number of inhabitants 
about a decade back. The distinction 
which Section 2 of Act No. 16 of 1979 
draws between the affected Municipali- 
ties and others is clearly, therefore, not 
based upon any intelligible differentia 


‘that distinguishes the one from the other. 


Section 2 of Act No. 16 of 1979 is in 
reality and substance a sort of a bill of 
attainder passed by the Legislature to 
put an end to these Municipalities, all or 
Some of which might have incurred, as 
suggested by the petitioners, the wrath 
of the Government. The utter disregard 
of the statute for the criteria suggested 
by the court in its earlier judgment - 
coupled with the fact of its total failure 
to explain rationally force us to this 
conclusion.. In the arguments before us, 
the Government was wholly unable to 
advance any justifiable grounds in sup- 
port of this invidious classification except 
saying that nothing tangible is lost by 
converting these Municipalities into Pan- 
chayats, The destruction of Municipali- 
ties involves the annihilation of not only 
political status but even constitutional 
rights which can never be repaired by 
the constitution of a Gram Panchayat. 
This argument of the Government in our 
opinion does not take note of the consti- 
tutional status conferred by Art. 171 (3) 
(a) on the Municipal bodies. Under Arti- 
cle 171 (8) (a), out of the total number 
of members of the Legislative Council of 
a State as nearly as one-third shall be 
elected by the electorate consisting the 
members of the Municipalities, District 
Boards and such other local authorities 
in the State as the Parliament may by 
law specify. Under this article, a local 
area, like a Municipality, is invested 
with the status of a member of an elec- 
toral college for the. purpose of elections 
to the Legislative Council. By converting 
these Municipalities into Gram Pancha- 
yats this right is extinguished. Further, 
advantages of Rent Control legislation 
would be available to the tenants. The 
very fact that the Government itself 
does not establish a Gram Panchayat in 


every place where there is a Municipality 
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shows the utter ad hoc nature of the 
argument, 


9. It is suggested that good faith and 
knowledge of the existing conditions on 
the part of the Legislature should be pre< 
sumed and the action of the Legislature 
must be sustained on that basis. There 


cannot be any quarrel with the princi-- 


ple of. presumption attaching itself to a 
duly passed legislative measure. But, we 
must remember what we are concerned 
with in this case is protection of the poli- 
tical rights of the inhabitants of the 
various Municipalities. The Supreme 
Court has declared in Nain Sukh Das v, 
State of U. P., 1953 SCR 1184: (AIR 1953 
SC 384) that the constitutional mandate 
not to discriminate against extends it- 
self to political as well as to other rights, 
Securing political justice is one of the 
objects of the Constitution. We cannot, 
therefore, throw away the petitioners’ 
submissions merely on the basis of the 
rule of presumption. Further the Sup- 
reme Court in State of Gujarat v. Shri 
Ambica Mills Ltd., Ahmedabad, (1974) 3 


SCR 760 at p. 784: (AIR 1974 SC 1300) 
observed:— 
“Laws regulating economic activity 


would be .viewed differently. from laws 
which touch and concern freedom of 
speech and religion, voting, procreation, 
rights with respect to criminal procedure, 
etc. The prominence given to the equal 
protection clause in many modern opin- 
ions and decisions in America all show 
that the Court feels less constrained to 
give judicial deference to legislative 
judgment in the field of human and civil 
„rights than in that of economic regula- 
tion and. that it is making a vigorous use 
of the equal, protection clause to strike 
down legislative action in the area of 
fundamental human rights.” 
It, therefore, follows that the impugned 
Act being one calculated to destroy the 
political rights of the inhabitants of the 
various Municipalities, must be examin- 
ed for its constitutionality more jinten- 
sely. Particularly where the legislation 
complained of is a sort of ad hominem 
type of legislation ad hoc in nature it 
would be the paramount duty of this 
court to examine minutely the constitu- 
tional validity of such a legislation when 
challenged. At any rate as the Supreme 
Court has observed in Ram Krishna Dal- 
mia'v. S. R. Tendolkar, at pp. 297-298 
(of 1959 SCR 279: AIR 1958 SC 538):— 
Tree While good faith and knowledge 
of the existing conditions on the part of 
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a legislature are to be presumed, if. there 
is nothing on the face of the law or. the 
surrounding circumstances brought to the 
notice of the Court on which the classi- 
fication may reasonably be regarded as 
based, the presumption of constitutiona- 
lity cannot be carried to the extent of 
always holding that there must be some 
undisclosed and unknown reasons for 
subjecting certain individuals or corpo- 
rations to hostile or discriminating legis- 
lation.” - 

We, therefore, reject this submission. Mr, 
Babul Reddy, the learned counsel for the 
petitioner, made an attempt to suggest 
mala fides to the Hon’ble Minister for 
Panchayat Raj Sri Baga Reddy, as being 
responsible for bringing in this legisla- 
tion. He said that in order to wipe out 
Zaheerabad Municipality out of existence 
on the ground that that Municipality has 
always voted for a non-Congress party 
this legislation was enacted. But, we 
have not allowed Sri Babul Reddy to 
argue this point as Sri Baga Reddy has 
neither. been made a party nor is it so 
easy to attribute mala fide to a legisla- 
tive body. 

10. We sceoetingls hold that there i 
no reasonable 
Municipalities, some allowed to live and 
others condemned to die. Accordingly, w 
declare Section 2 of Act No. 16 of 1979 
as unconstitutional being violative of the; 
rights of the Municipal bodies to equality! 
under Article 14 of the Constitution. 


11. Before parting with this case, we 
repeat what the Supreme Court said in 
Ram Prasad Narayan Sahi v. State of 
an 1953 SCR 1129: (AIR 1953 SC 

5§— 

“Legislation such as we have now be- 
fore us is calculated to drain the vitality- 
from the rule of law which our Constitu- 
tion so unmistakably proclaims, and it 
is to be hoped that the democratic pro- 
cess in this country will not function 
along these lines.” 


12. Accordingly we allow all the Wri 
Petitions, declaring Section 2 of Act No. 
16 of 1979 as unconstitutional. According- 

ly any order made or action taken on the 
basis of the impugned Act or the . Ordi- 
nance that preceded it, by the concern- 
ed authorities at any time is hereby de- 
clared as void. We direct status quo ante 
as obtaining prior to the issuance of the 
ordinance may be restored. The respon- 
dents shall pay the costs of these -appli-. 
cations to the petitioners. Advocate’s fee 
Rs. 200 in each of the Writ Petitions. 


classification of these 


aim. 


ko O 
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13, The learned Advocate General 
makes an oral application for the grant 
of a certificate under Article 133 o= the 
Constitution, But we do not think that 
there is any substantial: question of law 
of general importance, which in our 


‘opinion requires to be decided by the 


Supreme Court, under Article 133 02 the 
Constitution that arises in this case. 
Hence, the oral request for leave is re- 
jected, 

14. The learned Advocate General 
also requests for the grant of stay. This 
request is also rejected because there has 
‘been stay granted by this Court thrcugh- 
out till it was vacated on 27-12-1979 spe- 


cifically for the purpose of enabling the 


Government to pay the employees their 
salaries, The order dated 27-12-1979 in 
part reads as follows:— 

“In the interests of justice we feel it 
just and proper to vacate the interim 
stay to enable the employees to draw 
their salaries for the period till now on 


‘the assumption thet there is no stay. The 


interim stay granted is accordingly vacat- 
ed, These orders and any other steps 
taken will, however, be subject to the 
result of the main writ petition.” 

For these reasons, we see no valid or 


: justifiable grounds to grant stay. 


Petitions anlewed. 
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. K; Gopal Rao, Appellant v. Excise 
Superintendent, Adilabad and . others, 
Respondents. 

eee Appeal No. 198 of 1979, D/- 28-10- 
i Constitution of India, Art: 226 (3)—A. P. 
Excise Act (1968), Ss. 31, 63 (1) — Alter- 


‘native remedy — Bar to entertain writ 


petition — Cancellation of excise licence 


‘under S. 31 of A. P. Excise Act — Re- 


medy of appeal under S. 63 (1) of A. P. 


. Excise Act available — Jurisdiction of 


High Court cannot be invoked in view 
of Art. 226 (3). AIR 1977 Guj 113 FB), 
Dissented from. (A. P. Excise Act (1368), 
S. 63 (1))- 

Where the order of cancellation of ex- 
cise licence was passed by the Superin- 


Chennakesav 
2979, 





"Against judgment of 
_ Reddy, J. in W. P. No. 4026 of 
D/- 27-6-1979 (Andh Pra). 
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tendent of-Excise, a writ. petition to chal- 
lenge the cancellation order would not 
be maintainable in view of Art. 226 (3), 
when. remedy of appeal against that 
order was available to the petitioner 
under S. 63 (1) of the Excise Act. In such 
a case, it could not be said that the 
remedy of appeal under S. 63 (1) was 
available only against the invalid orders 
or orders which were nullity. AIR 1977 
Guj 113 (FB), Dissented from. (Para 7) 


The order of cancellation of the ex- 
cise licence, however, wrong or illegal 
it may be, is one, done pursuant to the 
Excise Act. Without that Act, the ques- 
tion of cancellation of licence of Excise 
by the Superintendent does not . arise. 
An act which is done pursuant to a sta- 
tutory authority even though illegal can- 
not but be considered as having been 
done under that Act. It is all the more 
so where the authority which has can- 
celled the licence, cannot trace its power 
to any other source except the Act. It is, 
therefore, clear that the provisions of 
S. 63 (1) take in all orders passed pursu- 
ant to the Excise Act. AIR 1977 Andh 


Pra 250 (FB), Foll. - (Para 7) 
Cases Referred: Chronological Paras 
AIR 1979 Cal 94 10 
-AIR 1977 Andh Pra 250 (FB) 11 
AIR 1977 Guj 113 (FB) 6, 11 
AIR 1972 SC 2379 8 


AIR 1969 SC 556: 1969 All LJ 596 4 
(1969) 2 AC 147: (1969) 1 AH ER 208, 
Anisminic Ltd. v. The Foreign Com- 
pensation Commission 8 
AIR 1965 SC 1321 4 
(1584) 76 ER 637, Heydon’s Case , 9 


A. Panduranga Rao, for Appellant; 
Govt. Pleader for Excise on behalf of Re- 
spondents Nos. 1 to 4. 


P. A. CHOUDARY, J.: The right to 
vend liquor in our State is governed by 
the Andhra Pradesh Excise Act, 1968 
(hereinafter referred to as ‘the Act’). Sec- 
tion 13 of the Act forbids the sale of 
liquor except under a licence. For the 
Abkari year 1978-79, the writ appellant 
obtained under the provisions of the 
above Act, an excise licence to vend 
arrack from Advelly group of arrack 
shops. Section 31 of the Act empowers 
the Excise authorities to suspend or can- 
cel a licence under.certain circumstances 
and conditions. The Excise Superinten- 
dent, Adilabad, purporting to exercise his 
powers under Section 31 of the Act, cari- 
celled the appellant’s licence by his order 


dated 11-5-1979 holding that the appel- 
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lant’s licence was liable to be cancelled 
on the ground that the appellant's part- 
ner one Ganga Gowd, had committed an 
Excise. offence at Mujigi by selling adul- 
terated toddy at the latter’s licensed 
toddy shop. Challenging that order of 
cancellation, the appellant had filed a 
writ petition which was dismissed by our 
learned brother Chennakesav Reddy, J., 
on 27-6-79 on the ground that the appel- 
lant had been given a right of appeal by 
Section 63 (1) of the Act to make a com- 
plaint against the aforesaid order of the 
Excise Superintendent, Adilabad, and, 
therefore, that statutory provision read 
with ‘Article 226, Clause (3) of the Con- 
stitution would operate as a jurisdictional 
bar for this Court to entertain any Writ 
Petition challenging the order of the Ex- 
cise Superintendent, Adilabad. It is 
against this order of the learned Judge, 
the present writ appeal has been filed. 


2. The one and the only question 
which this writ appeal raises for our 
consideration is whether in view of Arti- 
cle- 226, Clause (3) of:the Constitution as 
it existed at the relevant time, the exist- 
ence of Section 63 (1) of the Act operates 
as a bar to the jurisdiction of this Court 
to entertain the appellant’s writ petition 
filed against the order of the cancellation 
passed by: the Excise Superintendent, 
Adilabad. - 


3. The original Constitution worded 
Article 226 in the widest language possi- 
ble. That provision of the Constitution 
conferred, for the first time on all the 
High Courts, power and jurisdiction to 
issue writs, orders and directions for the 
enforcement of the fundamental rights 
and also for any other purpose. For what 
other purposes, under what circum- 
stances, and at whose instance these 
powers are to be exercised are all left 
open and unspecified by the language of 
the original Constitution. The originál 
Article 226 of the Constitution was in- 
tended to bear the major part of the bur- 
den of policing the rule of law. Ubi jus 
Ibi Remedium, is its battle cry. It is no 
wonder what the people of our country 
who have so much realized through their 
suffering in the recent times the truth of 
this ancient saying not merely extolled 
Article 226 and welcomed it more than 
any other part of the Constitution but 
some of them had even called it as *Con- 
science of the Constitution’. It may be, 
because of this reason that despite seve- 
ral amendments the Constitution had 
undergone, Article 226 was left almost 
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untouched, The first Amendment to Arti- 
cle 226 in the year 1963 is not a diminu- 
tion of its authority but is only an‘ acces- 
Sion of further strength, for it widened 
the territorial jurisdiction of Art. 226. It 
was under the Constitution 42nd Amend- 
ment, Article 226 suffered a major de- 
pletion of its majesty and authority 
which we may mention had been restor« 
ed to it by the 44th Amendment of the 
Constitution with which we are not con- 
cerned in this writ appeal. In the form 
of Art. 226, Cl. (3) introduced by the 
42nd Amendment, the High Courts had 
altogether been denied jurisdiction to 
issue writs in all cases excepting those 
for the enforcement of fundamental 
rights where there is any other remedy 
provided for the redressal of the griev- 
ance by or under any other law. Prior to 
the 42nd Amendment, the existence of a 
statutory remedy intended to redress a 
grievance did not operate as a constitu- 
tional bar for the High Courts to issue 
writs to set right the wrong done. But 
under the 42nd Amendment, the exist- 
ence of such a remedy was made to op- 
erate to oust the writ jurisdiction of the 
Courts. 


4. In Baburam v. Zilla Parishad, AIR 
1969 SC 556, the Supreme Court inter- 
preting Article 226, as it stood prior to 
the 42nd Constitution Amendment, ob- 
served, 

“It is true that the existence of a sta- 
tutory remedy does not affect the juris- 
diction of the High Court to issue a writ”, 
Similarly, in Municipal Council, Khurai 
v. Kamal Kumar, AIR 1965 SC 1321, the 
Supreme Court ruled, 

“Though the High Court would not 
ordinarily entertain. a petition under 
Article 226 of the Constitution where an 
alternative remedy is open to the ag- 
grieved party, it has jurisdiction to 
grant relief to such a party if it thinks 
proper to do so in the circumstances of 
the case.” 

Under the 42nd Amendment by means 
of Article 226, Clause (3), “no petition 
for the redress of any injury......... shall 


‘be entertained if any other remedy for 


such redress is provided for by or under 
any other law for the time being in 
force.” 

5. It is, therefore, clear that if Arti- 
cle 226, Clause (3) of the Constitution 
would apply to the facts of the present 
case, this Court would not have any 
jurisdiction to entertain the appellant’s 
writ petition. For the applicability of 
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Article 226, Clause (3), there must be 
a statutory remedy provided by law for 
the time being in force. Section 63 (1) of 
the Act which reads as follows:— 


“Any person aggrieved by an order 
passed by any officer, other than the Com- 
missioner or Collector, under this Act, 
may, within forty-five days from the 
date of communication of such order, 
appeal to the Deputy Commissioner.” 


does appear to provide such a statutory — 
remedy as contemplated by Article 226, 

Clause (3). It should, therefore, fo-low 

that the appellant must be put out of. 
Court on the ground that he has ‘other 

remedy’ for the redressal of his griev- 

ance. 


6. But the appellant’s counsel argued 
before us that Section 63 (1) of the Act 
does not fall within the description of 
Article 226, Clause (3). He argued in 
support of his contention that the appel- 
late provision contained in Section 6£ (1) 
of the Act would be available only 
against orders passed ‘under the Act’ As 
the order passed by the Excise Superin- 
tendent, Adilabad, is a nullity, it cannot 
be said to be an order passed ‘under the 
Act’, The appellant’s counsel in ocher 
words argued, that the appellate provi- 
sion contained in Section 63 (1) of the 
Act would be available only against in- 
valid orders passed by the author-ties 


‘under the Act’. In support of this con- 


tention, the appellant mainly relied pon 
a Full Bench decision reported in Ah- 
medabad Cotton Manufacturing Co. Ltd 
v. Union of India, AIR 1977 Guj 113. 


7. Although there are observations in 
the judgment of the Gujarat Full Bench 
which support the contention of the ap- 
pellant, we do not think that they are 
decisive in deciding the present writ ap- 
peal before us. The Gujarat Full Bench 
reasoned that “the orders ex facie with- 
out jurisdiction or in violation of furda- 
mental principles of judicial procecure 
which- were not real but purported 
orders”, would not escape the judécial 
scrutiny of the High Court under Art. 226 
of the Constitution. The above-quoted ob- 
servations of the Gujarat High Ceurt 
lay down that a statutory remedy wi-hin 
the meaning of Article 226, Clause (3) 
would normally cover only invalid orders 
and not void orders. The Gujarat judg- 
ment, therefore, does not say that a sta- 
tute cannot provide for a remedy eifher 
by way of appeal or a revision against 
what may be called as ‘void orders’. . In 


the Act is clearly to provide a cheap and 
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the latter part of its judgment, the Guja- 
rat Full Bench had clearly laid down, 


- “If the Act remedy is so wide as to 
cover even purported orders so that no 
part of the activity of the authority is a 
collateral activity, the Act having provid- 
ed for direct remedies to such a wide 
extent, that remedy would have to be 
first exhausted.” 


' The Gujarat Full Bench, therefore, clear- 


ly recognizes the legal possibility of a 
statute providing for an alternative re- 
medy even against the so-called ‘void 
orders’. For the applicability of Gujarat 
principle, it is, therefore, not enough 
for the appellant to contend that the im- 
pugned order is totally without jurisdic- 
tion but it is also essential for the appel- 
lant to successfully argue that that order 
is not the one passed ‘under the Act’ and, 
therefore, Section 63 (1) of the Act would 
not apply. This rdises the question as to 
the meaning which we should assign to 
the word ‘under the Act’, occurring in 
Section 63 (1) of the Act. Independent of 
the provisions of the Act, the Excise 
Superintendent has no power to cancel 
the licence. His is the authority to can- 
cel the licence. Similarly, his power to 
cancel the licence on the ground that 
the appellant’s partner had committed an 
Excise offence is one relatable to Sec- 
tion 31 (2) of the Act. Before cancelling 
the appellant’s licence, the Excise Super- 
intendent had issued a notice to the ap- 
pellant. It is, therefore, clear that the 
order of cancellation of the appellant’s 
licence of Advelly group of arrack shops 
however, wrong or illegal it may be is 
one done pursuant to the Excise Act. 
Without that Act, the question of cancel- 
lation of the licence of the appellant by 
the Superintendent does not arise. An act 
which is done pursuant to a statutory 
authority even though illegal cannot but 
be considered as having been done under 
that Act. It is all the more so where the 












source except the Act. It is, 
clear that the provisions of Section 63 (1) 
of the Act take in all orders passed pur- 
suant to the Excise Act. The intention of 


quick remedy against the orders of. the 
Excise Authorities without reference t 
the fact whether the orders are legal or 
illegal. Section 63 (1) of the Act delibe- 


probably confined the appellate provi- 
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sions only to those orders that can strict- 
ly trace their parentage to the Act. For 
these reasons we reject the argument of 
the appellant and hold that the appel- 
late provisions of Section 63 (1) would 
operate in conjunction with Article 226, 
Clause (3) to debar the appellant from 
invoking the jurisdiction | of this Court in 
the present case. : 


8. In principle also we, are unable to 
agree with the main decision of the 
Gujarat High Court. The Gujarat deci- 
sion makes a distinction between a real 
order and a purported order and holds 
that the bar of Article 226, Clause (3) 
would operate only in case of a real 
order, This one time judicially fashion- 
able distinction that has been well re- 
ceived into the jungle of English Admin- 
istrative Law has now become almost ob- 
solescent by reason of the recent judg- 
ment of the House of Lords in Anisminic 
Ltd. v. The Foreign Compensation Com- 
mission, (1969) 2 AC 147 on which the 
Gujarat Full Bench depends so heavily. 
According to the classical view the ques- 
tion of jurisdiction would arise at the 
commencement and not in the course of 
nor at the conclusion of trial. According 
to the classical theory, a Tribunal which 
legally enters upon an inquiry cannot, 
therefore, be guilty of a jurisdictional 
excess, for it has jurisdiction to decide 
rightly or wrongly... This position was 
clearly reversed by the House of Lords 
in Anisminic case (1969) 2 AC 147. The 
House of Lords in that case had almost 
said that there is jurisdiction for the 
Court or the Tribunal if the decision is 
right in law, none if it is wrong. Accord- 
ing to the Anisminic case (1969) 2 AC 147, 
.a real but a legally wrong adjudication 
would be in no different or better legal 
position than a purported adjudication. 
As Mathew J. said, ‘Anisminic leaves the 
Courts or Tribunals virtually with no 
margin of legal . error’. (M. L. Sethi v. 
R. P. Kapur, AIR 1972 SC 2379.) If we 
strictly follow Anisminic case in inter- 
preting Article 226, Clause (3), Article 
226, Clause (3) would nearly be a dead- 


letter. We find it, therefore, difficult to 


follow the basis of the decision of the 


Gujarat Full Bench in holding that Arti- | 


cle 226, Clause (3) would not apply to a 
purported adjudication. 


9 We think it right to doin the 


whole problem from the point of the rule 
` in Heydon’s case (1584-76 ER 637). Prior 
to the 49nd Amendment,: ʻa statutory. 
- alternative remedy was no bar to: the 
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jurisdiction of a Writ Court to issue a 
Writ. The matter was left to the judicial 
discretion. Now the 42nd Amendment in- 
tends to bring about a change in this 
legal situation. The 42nd Amendment, 
therefore, makes the existence of such a 
remedy a clear bar to the exercise of 


jurisdiction. Courts interpreting a consti-' 


tutional amendment cannot but take full 
note of these changes. With great respect, 
we cannot, therefore, agree with the 
Gujarat view. 


10. What we say would equally apply 
to Smt. Marchhia Sahun v. State of West 
Bengal, AIR 1979 Cal 94. 


Il, The real meaning of Article 226, 
Clause (3), however, distasteful to judi- 
cial conscience it may be, is to exclude 
the applicability of writ jurisdiction in 
all cases where the statute provides for 
an efficacious remedy (of course, funda- 
mental rights being excluded). A Full 
Bench judgment of our High Court in 
Government of India v. National Tobacco 
Co. of India Ltd, AIR 1977 Andh Pra 
250: (1977) 2 Andh WR 1: (1977) 1 Andh 
Pra LJ (HC) 224, interpreting Article 226, 
Clause (3) did not lay down any rule 
accepting the distinction made by . the 


Full Bench of the Gujarat High Court. | 


Bound ‘as we are by the Full Bench of 
our High Court, persuaded as we are 
by the correctness of that. decision, we 
prefer to follow the judgment of our 
Full Bench reported in Govt. of India 
v. National Tobacco Co. of India Ltd. 
(supra) to that of Gujarat High -Court 
reported in Ahmedabad Cotton Manufac- 
turing Co. Ltd. v. Union of India’ (AIR 


1977 Guj 113) (FB). 


12. The impugned order in this case 
has been made by an Excise Officer who 
as we have already noted, is a statutory 
functionary clothed with authority to 
cancel Excise licence. His order may be 


` right or wrong, but still it is, as we have 


held, one made ‘under the Act’. Inasmuch 
as the order is one made ‘under the ‘Act’, 


the appellant has a right of appeal’ assur- © 


ed to him under Section 63 of the Act. 
That provision for appeal operates as a 


bar for the entertainment of the present , 
writ petition. The argument of the appel- ` 
lant that an order illegally made cannot ` 
be called as an order made under: the - 
Act, does not appeal to us. The implica- . 


tion of this argument is that an appeal 
can only.be filed against an order made 
by the lower Excise authorities in: con- 


formity with and in accordance with the ' 
there ~ 


statute. Probably’ in- such a case, 


Ca 


1980 
is no need for anyone to file án.. appeal. 
at all. The Statute when it speaks of ap- 


peals against orders made under the Act, 
must be intended to cover every type of 


C order cancelling or suspending a licence 
made by an Excise authority. The argu- . 
would give the. 


ment of the appellant 
word ‘under’ a greatly restricted mean- 
ing which belongs tothe words ‘by virtue 
of. In the circumstances agreeing with 
the appellant’s: counsel’s argument wculd 
involve the substitution of the word 
‘virtue’ in the place of ‘under’ which we 
cannot obviously do. Further the arzu- 
ment if accepted denudes the appel-ate 
provision of its efficacy. 

13. In the circumstances, we, 
with the conclusion of our leamed 
brother and dismiss this Writ Appeal 
without costs, There shall be no advo- 
cate’s fee, ` 


agree 


Appeal dismissed, 
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MADHAVA REDDY AND 
MRS. AMARESWARI, JJ. 
Gurram Ramamohana Rao and’ oth2rs, 
Appellants v. Koda Kanakacharyulu and 
others, Respondents. 


Letters Patent Appeal No. 
D/- 14-4-1980.* 


52 of 1976, 


(A) Transfer of Property Act (4 of 1832), . 


Ss. 52, 94 and 68 — Lis pendens ‘does not 
apply to successive mortgages crested 
prior to any suit in a Civil Court or in 
matters arising for enforcement of the 
rights under such mortgages — Sale in 
execution of second mortgagee’s decree 
cannot affect the rights of the pzior 


‘mortgagee, (Civil P.C, (5 of 1908), O. 34, 


R. 4). 


Dissenting from the Full Bench d2ci- 
sion of the Allahabad High Court report- 
ed in AIR 1931 Allahabad 466 and follow- 
ing the decision of the Madras High Ccurt 
reported in AIR 1932 Madras 566 and AIR 
1945 Madras 91 for the reasons that the 
decisions rendered by the latter ccurt 
prior to 1953 were binding on the Andhra 
Pradesh High Court and also for the cor- 
rectness of the view, it was held fhat 
though the principle of lis pendens under 
Section 52 T. P. Act applied to trans“ers 


*Against judgment of Ramchandra Raju, 
J. reported in Eor 2A P. L.J. (HC} 
45.0, a 

HX/sx/E168/80/TVN 

1980-Andh, .Pra./20 . XIL quis 
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inter:vivos by act of parties or in the case 


-of involuntary transfers and nct to trans- 


fers made through the intervention of the 
court, the basis for the application of the 
principle being that the right vesting in 
the parties was transferred during. the ` 
pendency of the litigation, the same could 
not be extended to the case of creation of 
successive mortgages prior to the filing of 
any suit in a civil court or where for en- 
forcement of the rights created under 
successive mortgages suits were filed by 
the mortgagees. “The mortgagee does not 
trace his right to the earlier mortgage. It 
is an independent right unaffected by the 
earlier mortgage. Any sale effected in ex- 
ecution of the decree by the subsequent 
mortgagee cannot affect the rights of the 
prior mortgagee and the extension of the 
principle of lis pendens to court sales in 
execution of the mortgage decree alse 
cannot apply or affect the earlier 
mortgagee, or the purchasers of the equity 
of redemption under the earlier 
mortgage.” In this case the sale in execu- 
tion of the decree in a suit filed-by the 
municipality for recovery of property tax 
which enjoyed the first charge over the 
property was held not hit by the second 
mortgagee’s suit, the filing and the sale 
in execution of the decree whereof were 
both prior to the suit by the municipality. 
The result in the situation would be the 
same even if the principle of lis pendens 
were to be applied. The purchasers in ex- 
ecution of the respective decrees would 
both be entitled to redeem the property 
though ultimately the question had to be 
resolved adjusting the equities between 
the parties. That the sale in execution of 
the decree inthe latter instituted muni- 
cipality’s suit was not hit by lis pendens 
would also be clear from Sec. 94 T. P. 
Act. AIR-1932 Mad 566 and AIR 1945 Mad 
91 Foll.; AIR 1931 All 466 (FB), AIR 1958 
All 24 and AIR 1962 Bom 191 Diss. S. A. 
No, 317 of 1971, D/- 18-4-1975 (Andh Pra) 
Affirmed. (Paras 4 and 5) 


(B) Transfer of . Property Act (4 of 
1882), Ss. 68 and 94 — Adjusting equities 
among the auction purchasers of the 
mortgagor’s right to a. $ redemp- 
tion, (Civil P.C. (1908), O » R. 4). 


Subject matter of the suit was mor- 
tgaged on 19-5-50. There wasa second 
mortgage on 22-5-50. The owner . fell in. 
arrears of property tax due to the muni- 
cipality for years 1950-51 to 1953-54, The 
Municipality which had a first charge fil- 
ed a suit, 0. S. No. >. 372/54 and it was de 


ai 


fey A ni / 
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creed on 17-9-54. The plaintiff Respon- 
dent purchased that property...The sale 
was confirmed on 30-3-63 and he was put 
in possession on 18-4-63. This sale was 
held to be subject to the prior two 
mortgages referred to above. In the prior 
instituted suit ‘O. S. No. 67/54 by the 
second mortgagee to recover the moneys 
due under that mortgage, the preliminary 
decree was passed on 30-8-54 and the final 
decree was made on 13-12-54. In execu- 
tion of the final decree the property was 
sold on 22-4-57 and the same was confirm- 
ed on 5-8-63. The purchaser under the de- 
cree in the second mortgagee’s suit appli- 
ed for delivery of possession. The auction 
purchaser under the decree in the muni- 
` cipality’s suit resisted the move and also 
filed O. S. 383 of 1966 for. redemption of 
the mortgage. Considering the facts that 
O. S. No. 372/54 was filed for recovery of 
tax which enjoyed first -charge, that al- 
though the. auction. purchaser in O. S. 
67/54 was aware-of the sale, confirmation 
and delivery of possession to the auction 
purchaser in O. S. No. 372/54 did not. im- 
plead the latter. in the execution of the 
decree, that the confirmation of the sale 
and delivery of possession in favour of 
the auction purchaser in O. S. 372/54 were 
prior to the confirmation of the sale in 
O. S. 67/54, that while theauction pur- 
chaser in O. S. 372/54 had filed a suit 
(0. S. No. 383/66) for redeeming the 
mortgage, the auction purchaser in O, S. 


57/54 did not. file any ‘suit to redeem the 


` prior mortgage or satisfy the charge and 
that he has also not filed any suit claim< 
ing his superior right or redemption, it 
was held that the equities’ were all in 
favour of the plaintiff respondent (auc- 
tion purchaser in O. S. 372/54) and was 
therefore entitled to- redeem the other 
mortgage. AIR 1921 Mad 648, AIR 1924 
Mad 449 (FB), (1911) 21 Mad LJ 213 (FB) 
and AIR 1967 Mad 418 Ref. S. A. No. 317 
of 1971, D/- 18-4-1975 (Andh Pra), Affirm- 
ed. ` t (Para 6) 
Cases Referred : : Chronological Paras 
ATR 1967 Mad 418. 

AIR 1962 Bom 191 

AIR 1962 Punj 402 

AIR 1958 All 24 a 
` (1949) ILR 27 Pat 526 ` 
AIR 1945 Mad 91 

AIR 1932 Mad 568 

AIR. 1931-All 466 (FB) : 
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Y. © Suryanarayana for €. S. K.V. 
Ramamurthy, for Appellants; N: ‘Subba 
Reddy, for Respondent - ‘No, 1, 


_ MADHAVA REDDY, J. :— This i 
‘Patent Appeal is directed against the 


judgment of our learned. brother Ram- 
chandra Raju, J., in Second Appeal No. 
317/71. The plaint schedule house situat- 
ed at Vijayawada originally belonged to 
one Majji Krishnamurthy. It was mortga- 
ged on 19-5-1950. It was subjected toa 
second mortgage on 22-5-1950 for a sum 
of Rs, 2,000/- in. favour of one V. Satya- 
narayana. The house owner fell in arrears 
of property tax due to Vijaywada Muni- 
cipality for the years 1950-51 to 1953-54. 
The Vijaywada Municipality filed a suit 
O. S. No. 372/1954 on the file of the Dis- 
trict Munsif’s Court, Vijayawada for the 
recovery of the arrears of property tax 


amounting to Rs..80-8-6. That suit was’ 


decreed on 17-9-54. The. arrears of pro- 
perty tax constitutes a first charge on the 
house. In execution of the said decree, the 
house was brought to sale on 25-2-1963. 
At the Court sale, the plaintiff-respondent 
herein became the highest bidder. This 
sale was held subject. to the two 
mortgages referred to above. The sale was 
confirmed on 30-3-1963 and the plaintiff 
was put in possession on 18-4-1963 of the 
house sold to him at the court | auction. 
While the suit 0. S. No. 372/54 filed by 
the Vijayawada Municipality was pend- 
ing the second mortgagee of the suit 
house filed a suit O, S. No. 67/1954 on the 
file of the District Munsif’s Court, Vijay- 
wada to recover a sum of Rs. 2,800/- and 
odd due under the said mortgage, A pre- 
liminary decree for the recovery of a 


sum of Rs. 3513-4-0 was passed in. favour. 
_of the mortgagee on 30-8-1954. The final ` 


decree therein was made on 13-12-1954 
for sale of the house. In ‘execution of the 
said final decree, sale was held on 22-4- 
1957, The predecessor of the lst défen- 
dant who is the appellant in this Letters 
Patent Appeal obtained a transfer of this 
decrée in-his favour on 19-8-1960. ‘Before 
confirmation. of sale the mortgagee trans- 
ferred his rights to one Raghavaiah who 
died `in the year 1960. The sons of 
Raghavaiah succeeded to his rights in the 
suit houSe. The sale was ultimately con- 


. firmed on 5-8-1963 in E. P. No. 219/1962. | 


The defendant. filed an -application for 
delivery of possession , of the house. The 
plaintiff-respondent . herein, who is the 
auction purchaser in execution of the de- 
cree in O. S. No. 372/54 on the file of the 
District Munsif’s Court, Vijayawada filed 


“ty 


“x 
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by the Vijayawada Municipality, oppəsed 
the applicaton and also filed a larai suit 
O. S. No. 383/1966 on the file of the IV Ad- 
ditional District Munsif. Vijayawada for 
redemption of the mortgages. The disoute 
now is thus between the auction-purcha- 
ser in execution of the cecree in the-suit 
instituted by the Vijayawada Municir 
pality O. S. No, 372/54 and the transf2ree 
decree-holder auction purchaser in the 
suit O. S. No. 67/54 on the file of the Dis- 
trict Munsif’s Court, Vijaywada filed by 
the second mortgagee. The trial Court de- 
creed the suit for redemption, On apseal 
the learned Subordinate. Judge, Vijay- 
wada confirmed the said decree and dis- 
missed the appeal A. S. No. 146/68. Dur 
learned brother Ramchandra Raju J., 


` also dismissed. Second Appeal No. 317/71 


directed against the concurrent judgments 
of both the courts below. However having 
regard to the substantial question of law 
involved in this appeal he granted leave 
to appeal. 


2. The relevant facts which give rise 
to the questions of Jaw in this. Letters 
Patent Appeal are not in dispute. From 
the above narration of facts it 
that the plaintiff-respondent in the ore- 
sent suit is the purchaser of the suit 
house at a court auction held in execution 
of the decree in O. S. No. 372/54 on the 
file of the District Munsi?s Court, Vijaya- 
wada in favour of Vijayawada Municipa- 


- lity for the recovery of property tax. The 


property- tax constitutes a first. charge on 
the house in favour of. the Municipa_ity. 
The sale itself ‘was held on 25-2-1963. 
Though this suit was filed later than the 
suit O. S. No. 67/54 filed by the second 
mortgagee it was decreed on 17-9-54 2ar- 
lier than the suit filed by the second 
mortgagee which was decreed on 13-12- 
54. While the sale in execution of the de- 


‚cree in.O. S..No. 67/54 was held on 22-4- 
57 the sale in execution of the, decre2 in 


O. S. No. 372/54 was held on 25-2-1963. 
But while the sale in execution of the de- 
cree in O. S. No, 67/54 was confirmec on 
5-8-1963 the sale in execution of the de- 
cree in O. S. No. 372/54 was confirmed 
earlier on 30-3-1963. Even the possession 
of the suit house was delivered to the 
auction purchaser i. e. the plaintiff-re- 
spondent herein on 18-4-1963 even before 
the sale (was confirmed) in favour of the 
auction purchaser in execution of the de- 
cree in O. S. No. 67/54. 


3. The contention of the defendant-ap- 
plicant ‘herein is that since the suit C. S. 
No. 372/54 was instituted later and the 
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sale in execution of ,the decree therein 
also was held later while the suit O. S. 
No. 67/54 was instituted and pending all 
the proceedings in O. S. No. 372/54 and 
in E. P. No. 219/62 are hit by the doctrine 
of lis pendens and as such even though 
the sale was confirmed earlier in execu- 
tion of the decree in O. S. No. 372/54, the 
plaintiff-respondent auction purchaser 
does not have a right of redemption. It 


‘must yield to the decree in O. S. No. 67/54 


and the auction purchaser in execution of 
the decree. The plaintiff-respondent has 
no right to redeem in preference to the ~ 
auction purchaser in éxecution of the de- 
cree in O. S. No. 67/54. In support of his 
contention reliance is placed by the ap- 
pellant’s counsel on a ‘Full Bench judg- 
ment of the Allahabad ‘High Court in Ram 
Sanehi Lal v. Janki Prasad, (AIR 1931 All 
466) (FB). The questions referred to the 
Full Bench therein were: 

1. Whether the auction purchaser ‘in 
execution of a decree obtained on a prior 
mortgage without impleading the subse- 
quent mortgagee acquires, at least, the 
rights of the mortgagor who was a party, 
including -his rights to possession in cases 


‘where both the mortgages were simple? 


2. Where sale in execution of a decree 
obtained on foot of a puisne mortgage 
takes place during the pendency bi the 
suit- on the prior mortgage. 


(a) Whether the sale in, the subveausnt 
mortgagee’s-suit is affected by the rule of 
lis pendens so as to make the purchaser’s 
right subject to the result of the prior 
mortgagee’s suit; and 
` (b) Whether, apart from the effect of 
the rule of lis pendens, the purchaser m 
the prior mortgagee’s suit is entitled to 
possession in preference to the purchaser 
in the puisne mortgagee’s suit in case 
both mortgages were simple. even though 
the sale in the second mortgagee’s suit 
took place before the sale in the prior 
mortgagee’s suit. 

The Bench of five Judges held: 

“Thus the equity of redemption of the 
mortgagor is in dispute in such a suit and 
the doctrine of lis pendens would wm- 
doubtedly attach to it. If in another pro- 
ceeding, whether it be in execution of a 
simple money decree or in enforcement 
of a subsequent mortgage, the same pro- 
prietary interest of the mortgagor is 
simultaneously sought tobe sold Sec. 52 
would apply. Similarly if while a suit of 
a subsequent mortgagee for the enforce- 
ment of his mortgage against the mortga- 
gor, without impleading the prio 


d 


1. 308 A. Po- - 


- mortgagee; is pending, any attempt on the 
part of the prior mortgagee to get that 
interest sold in his own decree would be 
equally governed by Sec. 52.” 
Sulaiman, acting Chief Justice who ren- 
dered the leading opinion came to the 
following conclusions: 

“1. (A) If the purchaser in execution of 
the prior mortgagee’s decree is not in 
possession and is suing as plaintiff the 


purchaser in execution of the subsequent’ 


mortgagee’s decree. _ 

(a) he can enforce his remedy, if limita- 
tion on the prior mortgage has not yet 
run out, but 


(b) he cannot recover the mortgage 


money, if limitation has run out, ; 

(B) (a) if he. was the earlier purchaser 
in point of time, he can redeem the second 
mortgage and recover possession, even 
though the prior mortgage is barred Sy 
time. . 

(b) But if he was the later purchaser in 
point of time, then his suit. even for 
redemption cannot be decreed. - ae 

` 2, If the purchaser in execution of. the 
second mortgagee’s decree.is ‘suing the 
purchaser in execution of the. prior 
mortgagee’s decree, who is the. defendant 

in possession, then, 


(a) if the purchaser under the second. 


mortgage was the earlier purchaser `ñ 
point of time, he must redeem the prior 
mortgage; and the purchaser under the 
prior mortgage cannot compel the purcha- 
ser under the second mortgage to ‘Submit 
to redemption by him; 

` (b) if the purchaser under the tond 
mortgage was låter in point of time, then 
he must first redeem ‘the prior mortgage, 
but the purchaser under the prior 
mortgage will have the right to redeem 
the purchaser under the second mortgage 
next, and retain possession of the mortga- 
- 'gor’s property.” 

With this view concurred Banerjee, J. 
Young J., and Pullan, J., while Mukerji, 
J., dissented. The Court thus answered 
the first question in the- affirmative. 

“If either no suit by the subsequent 
mortgagee is pending or the purchase in 
execution of the prior mortgagee’s de- 
‘cree was earlier in point of time: If the 
mortgagee be the earlier purchaser, the 
rights of the mortgagor to obtain posses- 


sion will ultimately vest in him: If this. 


mortgage is not time barred, he can com- 
pel the subsequent mortgagee to redeem 


him, but ‘if it is time. barred he © must. 
,.. Redeem the, subsequent mortgage. . 
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. The. answer to (a): of the. second: ques- 
tion „is in the affirmative. . ‘ 

The answer to (b) of the second. _ques~ 
tion is that if lis pendens does not apply 
and the second - mortgagee is the earlier 
purchaser, the prior mortgagee will have 
the right to take possession as plaintiff if 
a suit on his mortgage be not time barr- 
ed: If the second mortgagee redeems him, 
the second mortgagee will retain the pro- 


-perty. If the prior mortgage has become 


barred by time, the prior mortgagee can 
not obtain possession.” 


This view of the Allahabad High Court 
was consistently followed by that Court, 
Suffice to refer to the case in Hakim 
Mohd. v, Sahab Collector Bahadur, (AIR 
1958 All 24) wherein it was observed : 


“Although Sec. 52, T, P. “Act does not 
apply in terms to sales held in execution 
of a decree, the principle of lis pendens 
applies to such Court sales also......” 
The Court further observed: i 


"The lis in a mortgage suit ‘begins from 
the date on which the, suit’ is instituted 
and continues till the decree is satisfied.” 
The ‘Court also observed : 


“The auction purchaser must also be 
deemed to be a party, to that suit. ” 


. In Rattan Chand v. Prite Shah, (ATR 
1962 Punj 402) discussing the position of 
the auction purchaser in execution of a 
prior mortgage as against subsequent 
mortgagees, the: Court held: | 

“The auction: purchaser in execution of 
the decree ‘based on the first mortgage oc- 
cupies a dual.capacity of a first mortgagee 
as well as the owner of the equity of 
redemption, and while in his first capa- 
city he can use the first mortgage as a 
shield against the second mortgagee, in 
his second capacity he can’ redeem all 
subsequent mortgages.” 

In coming to this conclusion, the Court 

relied upon Mt: Sukhi v. Ghulam Safdar 

Khan, (AIR 1922 PC 11) and Abdul Gaffor 

v. Sagun, (1949) ILR 27 Pat 526. A single 

Judge of the Bombay High Court in 

T. L. Desai v. Yogabai Paranjape. (AIR 

1962 Bom 191) also took the same view as 

the Allahabad High Court and held: 

_ “Where a sale in execution of a decree 

obtained on foot ofa puisne mortgage 

takes place during the pendency of the | 
suit on the prior mortgage, it is affected 

by the rule of lis pendens ‘so as to ‘make 

the purchaser’s _ right subject to the Te 

sult of the prior mortgage suit.” l 
We deem it unnecessary to multiply the 


<, „ rđecisions in:this regard, 
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swami.v. Darmalinga, {AIR 1932 Mad 586) 


however took a different view and eX- ` 


view expres- 
the Allahabad 


pressly dissented from the 
ed by the ‘Full ‘Bench ož 


High Court in Ram Sanehi Lal v. Janki 


Prasad, (AIR 1931 
Court held: 


All 466) (FB). The 


“The rule of lis pendens only applies to - 


transfers by the plaintiff, or defendant of 
their respective interests after the suit 
including transfers by Court. sale in 
money decrees against either party. But 
it does not apply to previously existng 
transfers (including morzgages) or lezal 
proceedings to enforce such transfers by 
those entitled. On principle, the sale in 
pursuance of a mortgage decree the 
mortgage having been executed before the 
institution of the suit is not affected by 
the doctrine of lis pendens.” 

Referring to the view of the Full Berch 
of Allahabad High Court in Ram Sanehi 
Lal v. Janki Prasad, (AIF, 1931 All 4€6), 
Pandalai, J. observed: ` 

“In my view the opinion expressed by 
Mukherjee, J., (Dissenting opinion) in 
Ram Sanehi Lal v. Janaki Prasad, AIR 
1931 All 466 at pp. 485 to 487, on the stb- 
ject of lis pendens in mortgage suits is 
correct. It is that the rule only applies to 
transfers by the plaintiff or defendant...” 
The said view was consistently followed 
and approved by the later Bench decision 
of the ‘Madras High Court in Natesa 
Chettiar v. Subbunarayana, (AIR 1945 
Mad 91) in the following words: 

“The transfer to which the provisicns 
of Section 52 can properly be applied is 
the creation of the mortgage itself, rot 
the subsequent sale in the enforcement of 
the mortgage.” 


On principle the doctrine of lis Senden 
enunciated in Section 52 of the Transier 
of Property Act though applicable orly 


to transfers inter vivos by act of part:es 


or in the case of involuntary transfers 
and not to transfers made through the 
intervention of the Court, the basis for 
the application of that principle is that 
the right vesting in the parties is trars- 
ferred during the pendency of a litigaticn, 
But where successive mortgages are crect- 
ed before the institution of any suit in a 
Civil Court the question of the subsequent 


M mortgage being affected by the doctrine of 


‘llis pendens cannot arise. So also if for 


enforcement of the right created undar 
successive mortgages suits are filed Wy. 


the mortgagees the doctrine of lis pendens 


cannot. apply. The ‘mortgagee ;- does 


G.” Ramamohana ‘Reo `v.. K. ’Kanakacharyulu - 
The Madras High Court- in Chinna~ ’ 


not: 


- A: P. 309 


-trace his right to the earlier mortgagee. It 


is an independent right unaffected by ear- 
lier mortgage. Any sale effected in execu- 
tion of the decree by the _ subsequent 
‘mortgagee cannot affect the tights of the 
prior mortgagee and the extension of the 


_ principle of-lis pendens to court sales in 


execution of the mortgage decree also 
cannot apply or: affect the earlier 
mortgagee or the purchasers of the equity © 
of redemption under the earlier mortgage. 
Apart from the fact that the judgments 
of the Madras High Court rendered prior 
to July, 1953 are binding on this Court | 
even on principle we do not think that 
the majority view in Ram Sanehi Lal 
v. Janki Prasad, (AIR 1931 All 466) (FB) 
should prevail. The view of Mukherjee, 
J., as elucidated by the several decisions 
of the Madras High Court referred to 
above in our views lays down the correct 
position of law with regard to the ap- 
Plication of the doctrine of lis pendens to 
transfers effected through court sales and 
in execution of mortgage decrees, In this 
view of the matter we must hold that al- 
though the suit O. S. No. 67/1954 i. e., the 
second mortgagee’s mortgage suit was 
instituted earlier and the sale in execu- 
tion of that decree was also held earlier 
on 22-4-57, than the suit O. S. 372/54 in 
execution of which decree sale was held! 
on 25-2-1963 this subsequent sale is not 
hit by the doctrine of lis pendens. Hence’ 
‘the sale confirmed in favour of the auc- 
tion purchaser in O. S. No, 372/54 in 
E. P. No. 219/62 on 30-3-63 is also not af- 
fected by the doctrine of lis pendens. 


5. It may at this stage be clarified- 
that notwithstanding the fact that the 
sale was held both in the Municipality’s 
suit and in the second mortgagee’s suit 
‘and the sales in favour of the auction 
purchasers were confirmed in both the 
cases, even if the doctrine of lis pendens 
were to apply, the sales would not be 
void. They would only be subject to the 
result of the suit. What the auction pur- 
‘chaser under: a subsequent mortgage ac- 
quires is the mortgagor’s right to equity 
of redemption which alone vested in the 
mortgagor. The subsequent mortgagee 
into whose shoes the auction purchaser 
has stepped has the right to redeem the 
earlier mortgage and become the owner 
of the property. Likewise the auction 
purchaser in the suit O. S. No. 372/54 
whose purchase was confirmed. earlier 
and who was also put in possession of the 
property on 18-4-1963 had acquired the 
Fight of the mortgagor i.e., the equity (> 
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redemption and had also the right to 
redeem the property. Thus on the facts of 
this case a situation is created where the 
doctrine of lis pendens does not in any 
‘way affect. the sale in favour of either of 
ithe auction -purchasers and the. sales in 
their favour are not ` invalid for that 
reason whatsover. Each has a right 
to reedem the other mortgage. The ques- 
tion therefore is one of adjusting the 
equities between the parties. Our con- 
‘Iclusion that the doctrine Lis Pendens 
does not apply is further fortified by 
what is contained in Section 94 of the 
Transfer of Property Act which reads as 
follows : 

“Where a property is mortgaged for 

successive debts to successive mortgagees, 
a mesne mortgagee has the same rights 
against mortgagees posterior to himself 
as he has against the mortgagor”. 
If the contention of the learned counsel 
for the appellant is accepted and the 
doctorine ‘of Lis Pendens is applicable 
then the provisions of Section 94 of the 
Transfer of Property Act would be ren- 
dered nugatory. 


6. When we come to ‘the question of 


adjusting equities that most . necessarily ' 


depend on the facts and circumstances of 
each case. If the  plaintiff-respondent 
was a prior mortgagee inasmuch as the 
property tax due in respect of the plaint 
schedule house. constitutes a first charge 
in respect of the Municipality which in- 
stituted the suit O. S. No. 372/54 -and 
obtained a decree earlier and brought.the 
properties to sale which sale was con- 


firmed earlier than the sale in O. S. 67/ - 


54, then obviously the plaintiff-respon- 
dent has the right to redeem the second 
mortgage into whose shoes. the auction 
purchaser in O. S. 67/54 has stepped. In- 
Sarvothama Rao v. Raj Row Sahib, 
(AIR 1921 Mad 648). Ramesam, J. 
Speaking for the Court. held. ' 

“A prior mortgagee purchasing the 
equity of redemption in execution of his 
own decree to which the puisne mort- 
gagee was not a party, can redeem the 


latter and the latter cannot contend that 


he cannot be redeemed by the former 
until he has redeemed the prior mort- 
gage. ” 

‘A Full Bench of the Madras High Court 


in Verikatrama Aiyar v. Rangiyan Charly, 


(AIR 1924 Mad 449) held: 

“Where a first mortgagee sues on his 
mortagage without making the second 
. mortgagee a party. and brings the . pro- 
operty to sale and purchases it in execu- 
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tion, the right of the second. mortgagee 
to redeem the first mortgagee is not ex- 
tinguished by the proceedings in such a 
suit to which he was not a party. How- . 
ever this rule cannot apply where the ¥ 
so-called second mortgage did not exist 
either at the time of suit or--decree or 
even at the time of the sale in execu- | 
tion of the decree on the first mortage”. 
In Mulla Vittil ` Seethi v. Achuthan 
Nair, (1911) 21 Mad- LJ 213) the Full 
Bench held: ; 


“A first mortagee who has purchased 
the mortgaged property in execution of a 
decree on his mortgage is not entitled to 
a decree for possession against a puisne 
mortgagee with possession who was not 
impleaded in the first mortgagée’s origi- 


` nal suit, even subject to the puisne mòrt- 


gagee’s right of redemption. 


A second mortgagee is entitled to the ` 
same rights as the first mortgagee with 
reference to his security, having regard 
to.the nature of his mortgage. 

The purchaser, of the’ equity of redemp- 
fion after the first mortgage and the 
second mortgagee,.. both stand’ on the 
same footing with reference to their re- 
spective rights against the first mortgagee 


‘when .they have not been impleaded in. 


the, suit instituted by him on his mortage. 


These rights are unaffected by the suit 
of the first mortgagee to which they 
were not made parties or the decree 
therein or the sale held in pursuance ‘of 
the said decree. 


` The purchaser in such a suit, whether | 
it is a first mortgagee or a stranger, does Y 
not..acquire the:rights' of the mortgagor 
as at the date of the first mortgage, but 
only those that subsist in him at the date 
of the suit”. - 


On the date of the suit O. S. 67/54 the 
plaint schedule property which. was the 
subject matter of the second mortgage 
was already subject to the first charge of 
the municipality and the first mortgage 
and hence the rights acquired by the 
auction purchaser in execution ~ of the 
municipality’s suit O. S. 372/54 are in no 
way affected. Though that does not mean 
that the second mortgagee’s rights are 
extinguished his rights would be subject 


to the rights ` of. the purchaserfy: 
under : the auction in ‘execution of 
the decree in O.S. 372/54. In 


a recent case Shanmugha Nadar v. Sivan 
Pillai, (AIR 1967 Mad 418), that the 
plaintiff-respondent who is the auction 
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purchaser has a right to redeem is re- 
cognised in the following words. 

“Where: in a suit by the prior mor- 
tgagee the puisne mortgagee was not m- 
pleaded, the sale in that suit-cannot pre- 
vail over the sale in the puisne mert- 
Bagee’s suit even though the prior 
mortgagee was not made a party to it 
Hence the auction-purchaser in the sale 
in the puisne mortgagee’s suit has the 
right to redeem the property from the 
auction-purchaser in the earlier sale held 
in the prior mortgagee’s suit. 

The right of the puisne mortgagee to 
redeem a prior mortgagee cannot be pre- 
judiced by a court sale at the instance of 
the prior mortgagee without impleading 
the puisne mortgagee. Though in law the 
purchaser in the prior -mortgagee’s sale 
as an assignee of the mortgagee is entitl- 
ed to redeem, his right cf redemption in 
law or in equity cannot prevail over the 
puisne mortgagee’s rights to redeem.” 
The right of redemption thus vesting in 
the plaintifi-respondent cannot be tazen 
away either in view of any provision. of 
law or on any consideration of equity. In 
fact in Natesa Chettiar v. Subbunarayena, 
(AIR 1945 Mad 91) it was held: 

"A puisne mortgagee is within his rights 
in filing his suit without impleading the 
prior charge holder, but, although no 
specific provision of the Civil P. C. ccm- 
pelled him to implead the prior charge 
holder who has purchased the property in 
enforcement of the charge without mak- 
ing the puisne mortgagee a party in tak- 
ing his proceedings in execution he ouzht 
to do so. If the refusal to implead the 


- prior charge holder in the execution pro- 


ceedings is deliberate, the puisne mctt- 
gagee can claim no equitable relief”, 


Thus, in judging the equities in ithe 
case the fact that the plaintiff in O. S, 
67/54 did not implead the auction-purc1a- 
ser in execution of the decree in O.S. 
372/54 must go against him. The sale was 
confirmed in favour of the auction-p.r- 
chaser in 1963. The auction-purchaser in 
O. S. 67/54 was well aware of that fact, 
for, not only the sale was confirmed in 
favour of the plaintiff-respondent but he 
was also put in possession of the property 
purchased by him on 18-4-1963. In tak-ng 


into consideration the equities between. 


the parties who are equally entitled to 
redeem the prior mortgage, specially 
among the auction purchasers of the pro- 


perty, in execution of the decrees, several. 


factors have to be kept in view. While -he 
two suits were filed in the same year 1954 
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the decree in O, S. 372/54 in execution of 
which the  plaintiff-respondent has pur- 
chased the property, was decreed earlier 
on 17-9-1954 than the suit O. S. 67/54 
which was decreed on 18-12-1954. The 
sale in execution of the decree in O. 5. 
372/54 was confirmed on 30-3-1962 while 
the sale in execution of the decree in 
O. S. 67/54 was confirmed five months 
later. Further at least four months be- 
fore the sale was confirmed the plaintiff- 
respondent was put in possession of thej’ 
property and ever since that date the 
plaintiff-respondent is in possession of the 
property. Further after the E. P. filed by 
the appellant-defendant was dismissed in 
1963 he has not taken any steps either of 
filing an E. P. or of filing a suit to redeem 
the prior mortgage or satisfy the charge. 
He has not even filed a suit claiming his 
superior right to redemption. Except re- 
sisting the plaintiff, who has taken ‘the 
initiative to file a suit for redemption, the 
appellant has not taken any steps what- 
soever. These factors are necessarily to be 
taken into account by the Court in ad- 
justing the equities between the two auc- 
tion purchasers who acquire a right to 
redeem the other motgage. On the facts 
and circumstances of the case we have no 
option but to hold that the equities, judg- 
ed from any angle, are all in favour of 
the plaintiff-respondent who has been 
diligently pursuing the matter and has 
exercised his option to redeem the .other 
mortgage. Though from somewhat 
different reasons, - we find .ourselves in 
agreement with the conclusion reached by 
our learned brother that. the suit should 
be decreed, This appeal by the 1st ding 


Kanakacharyulu 


dant therefore fails and is accordingly 
dismissed but in the circumstances with 
out costs, 


7. Before parting with this case, we 
must record our appreciation and thanks 
to Mr. Y. Suryanarayana, the learned 
counsel who has very promptly assisted 
the Court in placing all the authorities 
before us on the questions arising in this 
appeal, : - 


: Appeal dismissed. 


-812 A. PL. 


_CHENNAKESAV -REDDI, J. 
- Manda Viswanadham and. another, 


Appellants v. The State of Andhra Pra- > 


desh, and another, Respondents. 

Appeal No.. 1048 of 1977, D/- 23-7- 
1980.* 

Motor Vehicles Act a of 1939}, Sec- 
tions 110A and 110B — Collision between 
two motor vehicles—Drivers of both vehi- 
eles guilty of rash and negligent acts — 
Claim by one party for damages against 
other is maintainable—Apportionment of 
damages. 

Where there was a collision between 
two motor vehicles on a highway and 
there was no evidence to point out that 
one of the Crivers was more to be blam- 
ed than the other, the drivers of both 
the vehicles were guilty of rash and 
negligent acts: if one of the parties made 
a claim for damages against the other. 
the claim could be allowed, as the sole 
cause of damage was not plaintiffs own 
fault and defendant could have avoided 
the result of his negligence. But the ap- 
portionment of damages must be accord- 
ing to party’s share of responsibility. If 
the negligence on the plaintiffs part had 
also contributed to the damage this could 
not be ignored in assessing damages and 
where both were to be blamed equally, 
damages would also have to be appor- 
tioned equally. (Case law discussed). 

(Paras 4, 9, 12, 15) 
Cases Referred: Chronological Paras 


AIR 1977 Orissa 112 14 


1967 ACC CJ 303 (FC of Malaysia) 13 . 


1953 AC 663: (1953) 3 WLR 279, Stapley 
v. Gypsun Mines 10 
(1953) 1 WLR 1472, Baker v. Market 
Harborough Industrial Co-op. Society 
: 6 


K. N.: Jwala -for M. Jagannadha Rao, 
for Apvellants; Govt. Pleader for Educa- 
tion and Health on behalf of ag ari 
No. 1. 

JUDGMENT :— In a collision: between 
two motor vehicles on a National High- 
way where each party blamés the other 
of negligence and it is not possible to say 
that one account was more probably 
correct rather than the other, is the claim 
for damages by one ‘against the other 
maintainable ? is the novel question. that 
is raised in this motor accident: case.- 


*Against. decree of Sub. J., 
in O. S. No. 74 of 1972, . 


Vijayawada 
`- JX/KX/F199/80/VCD/MvI 


: M. Viswanadham v, State ©- . «- 
‘AIR 1980 ANDHRA PRADESH 312 -~ 


“wards 


' 2. -At about 12-30 P. M. the jeep APK 
7145 belonging to the Government. of 


‘Andhra Pradesh and driven by Ethira- 


julu, P. W. 3, collided with the motor car 
APP 9257 belonging to the first defendant 
and driven by the second defendant on 
the Vijayawada-Hyderabad - National 
Highway near Gouravaram village. In 
the jeep P. W. 4, the Deputy Tahsildar, 
Jaggayyapet, P. W. 8, the Election U. D. 


‘Clerk, Jaggayyapet, two peons and one 


typist were travelling while in the motor 
taxi going in the opposite direction to- 


another person by name Niladri Rao were 
travelling. As a result of the collision the 


‘jeep as well as the motor car sustained 


damages. All the occupants of the jeep 
as well as the driver of the car, D. W.:2 
and the other occupants of the car receiv- 
ed injuries. The driver of the motor car 
was prosecuted for rash and negligent 
Griving before the Judicial First Class 
Magistrate, Nandigama, but he was ac- 
quitted on the ground ‘that the accused 
was not guilty of rash and ‘negligent 
driving. The State Government has 
then filed the suit before the Subordinate 
Judge, Vijayawada claiming a sum of 
Rs. 8,230-20 Ps. towards damages caused 
to the jeep due to the rash and negligent 
driving of the motor car by the 2nd de- 
fendant. 
the New Premier Insurance Co., Kaki- 
nada, contested the suit and filed the 
written statement, while defendants 1 and 
2 i.e, the owner and driver of the motor 
car respectively’ remained ex parte. A 
decree for Rs. 2000 against all the defen- 
dants and a decree for Rs. 6,230 against 


defendants 1 and 2 was passed on 8-11- © 


1973. Then the defendents 1 and 2 pre- 
ferred an appeal A. S. No. 20 of 1974 to 
the District Judge, ‘Krishna at Machili= 
patnam. 

The learned Additional District Judge 
who heard the appeal confirmed the 


‘decree of Rs. 2.000 against defendants ‘1 


to 3 and set aside the -decree against the 
defendants 1 and 2 and remanded the sut 


. for fresh disposal according to law. On re- 


mand, defendants 1 and 2 appeared in 
Court and filed a written statement and 
contested the suit.” It was contended. on 
behalf of defendants 1 and 2 that the ‘car 
driven by the second, defendant ‘was prò- 
ceeding ori the left ‘side of the road with 
normal . speed. from Vijayawada to Hy- “ 
derabad, that the driver of the jeép came 
at high speed in’ a: zig-zag manner on ‘the 
left ‘side of the “road” and ‘dashed’ against — 


` the car and the car ‘was’ héavily damaged: 


Hyderabad, D. Ws. 3 and 4 -and . 


The third defendant alone viz., - 
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It was pleaded. that the position of the . 


jeep and. the car at,the place of accident 
and the damages suffered by each of the 
vehicles testify that it is the jeep that 
hit - the car situate on the left -sid2 of 
the road. It. was also pleaded that all the 
3 passengers. in the car D. Ws. 3 and 4 
and Niladri Rao received serious injuries 
and that the damages caused to the car 
and the injuries suffered by the pasen- 
gers would prove that the jeep alone 
came on the wrong side of the oad 
and dashed against the car on its left 
side. Therefore, it was pleaded that the 
jeep driver was solely responsible for the 
accident and that the defendants were 
not liable to pay any damages to the 
plaintiff. The learned Subordinate Judge 
on a consideration of the evidence ad- 
duced: in the case held that the collision 
occurred due to the rash and neglizent 
driving of the car APP 9257 by the 2nd 
defendant, that the evidence of P. Ws. 5 
and 6 proved that the damages caused to 
the jeep were assessed at Rs. 8,230 anc ac- 
cordingly decreed the suit against defen- 
dants 1 and 2 for Rs. 6,230 with sub- 
sequent interest at 6% per annum from 
the date of the suit since there was al- 
ready a decree for Rs, 2,000 against all 
the three. defendants. 


3. Agerieved against the said ceci- 
sion, the defendants 1 and 2 have pre- 
ferred this apneal. 


4. The learned counsel for the apvel- 
fant submits that in view of the evidence 
of the Motor Vehicles Inspector, P. W. 1 
and . the damages suffered by each of 
the vehicles, and also the position of the 
- feep and the car at the place of the ac- 
cident as spoken to by the Motor V=hi- 
cles Inspector, it has to be concludec on 
the applicability of Res Ipsa Loquitur ‘i.e. 
the thing speaks for itself) that the zol- 
lision occurred on the right side of the 
road.in the running direction towards 
Vijayawada and that the driver of the 
feep was alone negligent in driving. Nei- 
ther the evidence of P. Ws. 3, 4 and 8 
who deposed that the car was driven by 
the second defendant at high speed on 
the wrong side nor the evidence of 
‘D. Ws. .2, 3 and 4 who swear that the 
jeep was driven by P. W. 2 at high speed 
can be accepted as more probably cor- 
rect. It is natural in collision case for 
each party to blame the other of rashr.ess 
and negligence.. The Motor Vehicles In- 
8pector, P, W. 1. stated in his ` evidence 
-that from the damages caused to the 
vehicles, he was of the opinion that -both 
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the vehicles . were going: on wrong side. 
He further stated that. he found on the 
site of the accident, the jeep towards 
Vijayawada side' on the right side road 
margin in the running direction towards 
Vijayawada. The taxi cab was found 
roughly ‘at the centre of the road in a 
diagonal position facing towards Hydera- 
bad side. He examined the two vehicles 
and the damages sustained by both the 
vehicles were quite serious. He noticed 
the following damages on the jeep: 


“Front bumper front left portion was 
damaged. steering drag link near centre 
tie rod broken; the front left shock ab- 
sorber was damaged; front left spring 
centre bolts and clamps were broken, 
front left head light glass was broken; 
left side parking light glass was broken; 
front left mudguard was badly damaged; 
the bonnet and radiator were damaged; 
blades of the fan were damaged; hose- 
pipe was broken; top toad frames were 
damaged.” 

He also inspected the taxi and the dama- 
ges noticed were these: 


“Bonnet was completely damaged. 
Radiator was broken. Fan blades were 
damaged. Radiator shell was badly 
damaged; front bumper was damaged; 
head lights were broken; front light left 
mudguards were damaged; chassis front 
portion was bending; suspension left side 
front portion was damaged. Front left 
door was damaged. Left side top portion 
of the body and the steering wheel were 
damaged with wind screen glass was 
broken. Dash board was damaged; front 
right side door was also damaged, cylinder 
was damaged.” 


According to him, the impact was on 
the left side portion of the body of the 
car and the jeep was also damaged on 
the left side. It is thus clear from the 
evidence of the Motor Vehicles Inspector 
that both the vehicles were damaged 
only on the left side and after the ac- 
cident he found the jeep on the right side- 
road margin and the taxi cab at the cen- 
tre of the road in a diagonal position fac- 
ing towards Hyderabad side. It isim- 
possible to imagine the damages being 
caused to both the vehicles on the left 
side if any one of them was going on the 
right side. If only one of the vehicles 
was going on the.wrong. side and the 
other was coming on the right side, the 
damages ‘should have been on the left 
side to one vehicle and on the ‘right side 
to the other vehicle. The doctrine of Res 
Ipsa Loquitur (the thing speaks. for, it- 
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, Self) is undoubtedly attracted to the facts 
of this. case: On the basis of the evidence 
of the Motor Vechicles Inspector and the 
-doctrine of Res Ipsa Loquitur the only 
conclusion that can be drawn in this case 
is that both the vehicles were going on 

‘|the wrong side at the time of the col- 

- flision. Therefore, the drivers of both the 

_ {vehicles were guilty of rash and negligent 
lacts, In view ‘of the -evidence of the 


Motor Vehicles Inspector, P.. W. 1, the 


damages caused to the vehicles and the.. 


position of the two vehicles.at the place 
of accident, the evidence of persons tra- 
velling in the jeep P. Ws. 3, 4 and 8 as 
well as the evidence of the persons tra- 
velling in the car viz, D. Ws. 3 and 4 
each blaming the other of gross negli- 
Bence has to be rejected. 


5. Charlesworth on Negligence VI - 


Edition, has the following passage at 
page 527 in Chapter 12 dealing with the 
Highways and. Transport : : r 
“When there is a collision in the high- 
way between two motor-vehicles and 
there is no evidence pointing to -one 
driver being more to blame than. the 


other, the proper inference is that they 


are both to blame.” . 

. ‘6. In Baker v. Market Harborough 
Industrial Co-operative Society, (1953) 1 
WLR 1472 Denning Lord Justice observ- 
ed: 


- “Where the pay ees established that a 


collision between two motor vehicles pro- 
ceeding in opposite directions occurred in 
the centre of a straight road during the 
hours of darkness, when both drivers 
_ were killed, the inference, in the absence 

of any other evidence enabling the court 
to. draw a distinction between them was 
that each driver was committing . almost 
the same acts of neglingence — failing 
to keep a proper look-out and to drive 


his vehicle on the correct side of the road’ 


and. Scroreinnly. both .were eanaliy to 
blame”. 


7. In that case, two vehicles were de- 
.- scending the slope in the opposite direc- 
-- tion and the collision happend at the bot- 
tom of the slope. Conflicting evidence 
was given as to the position of the two 
vehicles. After the accident there -were 
no tracks on the road showing the course 
of either vehicle immediately precooine 
the collision. It was held: 
_ < “It seems to me that they were both 
: hugging the centre of the. road and fail- 
ing to give way to the other. In those 
circumstances, I would’ hold and I do 
hold, that the responsibility -for this ac- 
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cident: lies with the drivers of both. the 
vehicles equally; they both having, by 
proper inference; -committed the same 
negligent acts of driving.” 


‘8. The more important question that 
then arises is: whether in a case of col- 
lision between two motor vehicles where 
the drivers of both the vehicles are guilty 
of rash and negligent acts, the claim for 
damages by one - party or the other can 
be allowed: f 

9. When the blame for causing ‘the 
damage is to be shared, then damages 
ought to be apportioned in proportion 
of blameworthiness. The weight of 
judicial ` authority is in favour of the 
basis of blameworthiness- or division of 
responsibility. 

10. In Stapley v. Gypsum Mines Ltd, 
(1953) AC 663, Lord Reid observed; 

“The Court must deal broadly with the . 


problem of apportionment and in con- 
sidering what is just and equitable 
must have regard to the blame- 
worthiness of each party, but ‘the 
claimant’s share in the  responsibi- 
lity for the damage’ cannot, I think 


be assessed’ without ‘considering the re- 


` lative importance of his acts in causing 


the damage apart from his blameworthi~ 
ness, 2 


11. In ‘that case, two pipers of equal 
status S., a breaker, and D., a borer, 
worked in the respondent’s gypsum mine 
and were employed by them, neither 
being in charge of the other. At their 
working place, they found indications 
that the roof was: dangerous and might 
fall and told the foreman, who instruct- - 
ed them to :fetch it down, which they 5 
understood ‘as including. the corollary 
that they were not to do ordinary work 
under the ` roof. until it had been made 
safe. After he had left they tried un-. 
successfully to get the roof down and 
then, by a joint decision, abandoned the 
effort and proceeded. with their normal 
work. -The roof fell and S. was. killed, 
The widow of S. sued his employers for 
damages ‘in respect of his death. The 
learned Judge found that the actions of 
both men were ‘causes of death through 
failure’ to obey the ‘instructions of the 
foreman and to report the fact to him 
and - through the joint decision to'con< 
tinue to work under the roof. He also 
held that the foreman was justified in 4 
leaving them to. carry out the order, for 
which they were competent, and ‘that 
there was no lack of proper supervision. 
Accordingly -he gave judgment for the 
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widow against the respondents as em- 
ployers of D., for one half'of the amount 
which he would have been awarded if 
S. had not been also responsible far his 
own death. The Court of Appeei re- 
versed that decision holding that any 
negligence and breach of the reguletions 
by D. did not cause or contribute t> the 
death of S. the real cause of whick was 
‘his own negligence and breach of statu- 
tory duty. The House of Lords held that 
D.’s fault for which his employers were 
liable, was a contributory cause of the ac- 
cident which resulted in the.death 2f S. 
and that there should be apportionment 
of damages having regard to the- blame- 
worthiness of each party. Accord ngly 
20% of the damages were alone awarded 
to S. 

12. It is thus clear that the damages 
are to be apportioned in accordance with 


. ithe proportion in which the responcent’s 


fault caused the damages, It is true that 


before apportionment: can be thought of ' 


it must be found that the plaintiff’s fault 
has been one of the causes of the damage 
and once that: condition has been ful- 
filled the damages: must be apportioned 
according to the party’s share of the re- 
ponsibility. If the negligence or the 
plaintiff’s part has also contributec¢ to 
the damage this cannot be ignored in 
assessing the damages. A person can only 
be found guilty of contributory negligence 


if he ought reasonably to- have foreseen . 


that if he did not act as a reasonable pru- 
dent man, he might be hurt -himself; and 
in his reckonings he must take into ac- 
count the possibility of others being care- 
less. Only where the sole cause of the 
damage is the plaintiff's own. fault, the 
claim for damages has to’ be dismissed. 
But where the fault lies on both sides the 
damages are to bè apportioned accosding 
to the degree of fault. 


13. In Koh Hung Keng v. Low Pee 
Lorry Transport Co. Ltd., 1967 ACC CJ 
303 (FC of Malaysia) it was held that in 
eases of collision where the Court was 
unable to say which of two parties were 
more to blame, they must be held boh to 
blame and equally to blame, 


14. In Sushil Kumar v. Binodini Rath, 
AIR 1977 Orissa 112, Acharya, J. ourer 
ed as follows: 

“As both the vehicles were ee 
‘a blind curve, the drivers of both the 
vehicles should have exercised extreme 
care and caution to drive their vehicles in 
such a manner which would. have erabi- 
ed them to steer clear: their vehicles =rom 
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anything on the road ahead of them. But, 
lack of caution and -watchfulness on thej ` 
part of the jeep driver does not absolve 
the truck driver of . his responsibility in 
negotiating the bend in’ an extremely 
careful manner.” 

15. Therefore, the plaintiff cannot be 
deprived of the damages if the defendant 
could have avoided the result of his 
negligence. But the degree of the plaintiffs 
fault, his moral responsibility for the ac- 
cident were important considerations in 
awarding damages, It is proverbial that 


Nobody is expected to take more care 


than the latter is expected to do about 
his own safety. I have already found in 
this case that both the parties are equal- 
ly to be blamed both morally and physi- 
cally. Therefore, the damages have to be 
apportioned equally between the plaintiff 
and defendants 1 and 2., Accordingly the 
damages of Rs. 6,230/- shall be shared 
equally between the plaintiff and defen- 
dants I and 2. Therefore, there shall be a 
decree against defendants 1 and 2, for a 
sum of Rs. 3,115/- with subsequent 
interest from the date of the petition. 
16, The appeal is partly allowed with 
proportionate costs, 
' Appeal partly allowed. 
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.. Princess Fatima Fouzia, Appellant . v. 
Walashan ‘Prince Moazzam: Jah Bahadur, 

Respondent. 
A. A. O. No. 559° of 1979," D/- 1-12- 
1979,* : 


- Civil ©. C. (5-of 1908), Section "151; 
O. 39, R. 1 — Inherent powers -— Ex- 
ercise of — Prima facie evidence of de- 


eree having been obtained by fraud — 
Court can grant temporary injunction 
restraining the execution of decree pend- 
ing suit challenging the decree under 
Section 151. ATR 1962 Pat 242 Dissented 


from. (Specific Relief Act (1963), Sec- 
tion 41 (b)). 
The Courts have inherent jurisdiction 


to issue temporary injunction in circum- 
stances which are not covered by the 
provisions of O. 39, if the Court is of the 


‘opinion that the interests of justice re- 


quire the issue of such interim injunc- 
tion. | (Para 8) 


"Against order of of 6th Addl. J., “ity 
Civil Court, Hyderabad, D/- 11-7-1979. 
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‘Where a ‘decree. was attacked as having . 


been obtained by fraud and. there. was 


prima: facie evidence of. fraud, ‘the. court . 


could grant temporary injunction re- 
. straining the execution’ of the decree 
pending the suit challenging the said 
‘decree. Section 41 (b) of Specific Relief 
Act would have. no application to such a 


case . AIR 1962 Pat 242 Dissented from..- 


(Case law discussed). (Para 8) 
‘Cases Referred: Chronological Paras 
AIR 1980. Andh Pra 208 á 6 
AIR 1978 Gau 56 (FB) 8 


AIR 1975 Madh Pra 85- 6 
AIR 1967 Andh Pra 48: (1965) 2 Andh 
WR 224 8 
AIR 1962 SC 527:1963 All LJ 169 
5, T. 8 
AIR 1962 Pat 242 - 
AIR 1959 Andh Pra 310: (1059) I Andh 
WR 319 (FB) 5, 6 
(1896) ILR 23 Cal 351 4 
V. B. Sahgal, for Appellant; 
Mohan Rao, for Respondent. _ 


KUPPUSWAMY, J: :— The ` appellant 
is the defendant in O, S. 732/78 and re- 
spondent in I. A. No. 754/78 in this suit 
before the VI Additional Judge, City 
Civil Court, Hyderabad. I. A. 754/78 
was filed for an injunction restraining 
the appellant herein from proceeding 
with E, ‘P.’No. 31/77 in O.:'S.-329/77 ` and 
from withdrawing any amount what- 
soever in pursuance of the said proceed- 
ing pending. disposal of the suit O. S, 
732/78. The appellant filed the suit O.S, 
329/77 on foot of a promissory note ex- 
ecuted by the respondent herein „for. ‘a 
sum of three lakhs on the file of: the 
I Additional Judge, City Civil Court, 
Hyderabad. © “The ‘suit | was filed on “8-6- 
1977 and summonses were served on 7-7= 
1977. On 8-7-1977 to which date the 
suit was posted for first hearing, the ‘de~ 
fendant in that suit filed a written state- 
ment admitting the claim,’ but prayed 
permission for paying the amount in in- 
stalments, Accordingly the suit was de- 
creed on 8-7-1977. ` 


2. The present suit was filed by the 
respondent herein for a declaration that 
the decree in O. S. 329/77 was obtained 
by fraud. The main contention . was 


that vakalat was not given by him in. 


favour of the advocate who purported 
to represent him and the written statė- 
“ment also was not filed by him. He was 
not aware of the decree until a long time 
afterwards when. -it was: sought to be 
executed against him. The decree-holder 


filed E. P.. 31/77 in execution of the de~: 
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was deposited by the Nizams Trust being 
the amount payable by the trust to the 
judgment-debtor for medical expenses, 
The respondent herein thereupon filed an 


‘application for an injunction restraining 


the appellant from proceeding with the 
execution of the decree and from drawing 
the amount deposited ‘by the _ Nizams 
Trust. . 

3. The Court below held that the 
plaintiff, respondent herein had establish- 
ed a prima facie case for staying the pro- 
ceedings in execution. Hence, it granted 
a temporary injunction restraining the 
appellant from proceeding with the, ex- 
ecution, An interim injunction granted 


g . earlier was made absolute after hearing 


both the parties. 

4. Challenging the said ‘order, the 
appellant has preferred this appeal. The 
first contention that is urged by Sri 
Sahgal on behalf of the appellant is that 
under 
lief Act an injunction cannot be granted 


to restrain any person from prosecuting - 


a . judicial proceeding pending at the 
institution of the suit. in. which the. in- 
junction is sought, unless such restrain- 
ing is necessary to prevent a multiplicity 
of proceedings, and under Section 41 (b) 
no injunction can be granted to restrain 
any person from instituting or prosecuting 
any proceeding in a court not subor- 
dinate to that.from which the injunction 
is sought. In this case, it is admitted 
that the court in which the E. P. is pend- 


ing is not subordinate to the court which 


had granted the injunction. This sub- 
mission cannot be accepted as Section 41 
has no application to a proceeding by way 
of interim injunction pending a suit, 
The circumstances under which such an 


Section 41 (a) of the Specific Re~ . 


2 ALR 


cree obtained by b him in. O. S. No.. 329/77,- 
In those proceedings a sum of Rs. 1,80,000° 


injunction pending a, suit can be granted - 


are contained in O. 39 C. P. C. and we 
have therefore to look to that provision, 
The fact that Section 41 (b) of the Specific 
Relief Act has no application is clear 
from decision in Amir Dulhin v. ‘Adminis- 
trator General of Bengal, ( (1896) ILR 23 
Cal 351) where it was held that Sec- 
tion 56 of the Specific Relief Act would 
apply only to perpetual injunctions, tem- 
porary injunctions. being left to be re- 
gulated by the Code of Civil Procedure 
and S. 56 of. the Specific Relief Act was 
not intended to affect injunctions applied 
for under C..P. C. 

5. It is next. contended that even under 
the provisions of O. 39 C.P.C. an injunce- 


tion. cannot be: granted. to restrain. a. per 


' 1980 


son from executing a decree ‘Which ‘ has” 
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been jawfully obtained. In support © of 


_ciple enunciated by the 
i4. is of universal 
while the provisions to issue temporary 


this submission reliance.is placed upon 
Appalanarasimha Raju v, Seethayamma 
Garu, ( (1959) 1 Andh WR 319): (AIR 1959 
Andh Pra 310) (FB). But it has been held 


by the Supreme Court in Manohar Lal. 


v. Seth Hirlal. (AIR 1962 SC 527) that 
the court has got inkerent power to grant 


injunction apart from the power confer- 


red under O. 39 C.P.C. It is no doubt 
true that in the case before them, as 
pointed by Sri Sahgal, the Supreme 
Court was concerned only with an in- 
junction restraining a person from pro- 
ceéding with another suit and was not 
concerned with a case of an injunction 
restraining a person from executing a 
decree lawfully obtained. ‘But the prin- 
Supreme Court 
application, viz.. that 


injunctions are to be found: in O. 39 


‘Rr. 1 and 2, temporary injunction may 


be issued by a Court, in cases which are 
not covered by the said provision under 
its inherent power under Section 151 
C. P. C. = 


6. Apart from: this there is .the au- 
thority. in support of the submission made 
by Sri Ramamohan Rao, learned ‘counsel 
for the respondent that when a decree is 


being attacked as having been ` obtained 


by fraud, it is open to the court to grant 


a temporary’ injunction restraining the 


decree-holder from executing the decree 
pending disposal of the suit. In Surendra- 
singh v. Lal Sheoraj, (AIR 1975 Madh 


-, Pra 85) it was held that in a suit to set 


“ aside the decree on the ground of fraud 


if the fraud is patent or there is a strong 
prima facie evidence of fraud a temporary 
injunction may be granted to restrain 
the execution of the decree - during 


the pendency of the suit to set aside 
the decree. It was further observed 
that the court may grant an, in-, 


junction in such cases subject to suitable . 


terms. to safeguard the interest of oppo- 
site party. In Tazmul Ali v. Md. Ulairaja, 
(AIR 1978 Gau. 56) (FB) it was held that 
the execution of a decree alleged to have 
been obtained by fraud is an ‘injury’ 
within the meaning of Rule 2, O. 39 


and in an appropriate case injunction | 


may-issue. In C. M. A. No. 124 of 1979. 
D/- 23-7-1979: 
to which one of us (Choudary, J.) was a 
party it was held that- where a decree is 
alleged to have been obtained by fraud 
it is open to-the Court to issué:a temporary 
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injunction restraining ‘the execution of 


the decree pending the suit challenging. - 
the said decree.: The: decision in Surendra 
Singh v. Lal Sheoraj (supra) was-approv- 
ed and it was held that the decision of 
the Full Bench in Appalanarasimha Raju 
v. Seethayamma, (AIR 1959 Andh Pra 310) 
cannot be considered as an authority for 


` the proposition that an injunction cannot - 


be issued restraining a party from ex- 
ecuting a decree alleged to have been ob- 
tained by fraud. The learned counsel for 
the appellant relied upon the decision in 
Gaumant Kali Pvt. Ltd. Co. v. Badri 
Prasad, (AIR -1962 Pat 242) where it was 
held that an order of temporary injunc- 
tion cannot be made under O. 39, R. 2 
C. P. C, to restrain the decree-holder from 
executing an ex parte decree in his fav- 
our so long as the decree stands merely 
because the plaintiff institutes a suit for 
declaration that the decree obtained by 
the decree-holder is fraudulent. We are 
however. inclined to prefer the view ex- 
pressed by this Court in C.M.A. No. 124 of 
1979: (AIR 1980 Andh Pra 208) and of 
the other High Courts in Surendra 
Singh v. Lal Sheoraj (AIR 1975 Madh 
Pra 85) (supra) and Tazmul Ali v. Md. 
Ulairaja, ATR 1978 Gau 56 (FB) (supra). 


7. Whatever- -may be the position in 
regard to O. 39, R. 2 C.P.C. it is now clear 
from the decision of the Supreme Court in 
Manohar Lal v. Seth Hiralal, (AIR 1962 
SC 527) (supra) that the court has inherent 
power under Section 151 C, P. C. to pass 
orders of temporary injunction in the 
interests of justice. 


8.. The decision of the Supreme Court 
in Mahohar Lal v. Seth Hiralal (AIR 1962 
SC 527) (supra) was followed in Amrit- 
lal v. Srinivasarao, ( (1965) 2 Andh WR 
224): (AIR 1967 Andh Pra 48) where it 
was held that whatever might have been 
the position formerly, after the decision 
of the Supreme Court in Manohar Lal v. 
Seth Hiralal (supra) the courts have in- 
herent jurisdiction to issue temporary in- 
junction in circurnstances which are not 
covered by the provisions of O. 39 C.P.C. 
if the court is of the opinion that the 
interests of justice require the issue of 
such interim injunction. If a decree is 
attacked as having been obtained by 
fraud and if the court feels that there 1s 
prima facie case. made out, we cannot 
conceive of a clearer case where the in- 
terests of justice ` réquire that the ex- 
ecution of' the’ decree’ should be- stayed. 
We therefore reject the contention” <hat 


‘the court below has nov ‘jurisdiction >to 
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issue an injunction ‘restraining the | ap- 
pellant from excuting a decree. 

9. At the same time ‘we are of the 
view that the circumstances of the case 
require that certain terms should be im- 
posed. On the one hand if the injunc- 
tion is granted without any conditions 
attached, if ultimately the plaintiff fails 
‘to establish that the decree was vitiated 
by fraud, it would result in the decree- 
holder being prevented '‘from realising 
the fruits of the decree which he had 
obtained. On the other hand, if ultimate- 
ly the plaintiff succeeds in establishing 


‘that the decree was obtained by fraud. 


and if in the meanwhile ‘the entire sum 
of Rs. 1,80,000 together with interest is 
allowed to be drawn by the’ appellant the 
‘respondent would be put to difficulty in 
realising the amount. 

10. Having regard to all the circum- 
stances we consider that it is proper to 
make the following order: 

11. ‘The appellant will ` be permitted 
to draw a sum of Rs. 60, 000 without fur- 
nishing security and the rest- of the 
amount on ‘furnishing bank guarantee or 
security, to the’ satisfaction, of the court 
‘below. . 

12. The al is ‘allowed. ‘to he ex- 
tent indicated above. There will e, no 
order as to costs. 

13. The court below will hear and’ ais. 
pose of the suit’ uninfluenced by any ob- 
Servations contained in this judgment, ' 

. , Order accorainaly, 
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' CHENNAKESAV: REDDY AND 
.P. RAMACHANDRA RAJU, JJ. 


Aryasomayajula Venkata : Subba 
Appellant v. ` Aryasomayajula-- 
Kumari, Respondent. . 


Rao, 
Surya 


` A.A.O. No. 21 of 1977, D/- 23-6-1980 . 
Sec- ` 


Hindu Marriage Act (25, of 1955), 
tion 10 (1) (a) — Desertion — Proof — 
Separate living of wife with consent of 
husband _ Desertion, hele not establish- 
ed. 


One ‘of the essential reqùisites : of de- 
sertion is for the deserted . spouse to 
allege and ‘establish that.the respondent 
has left the matrimonial home without 

the consent: of the deserted spouse. - - 

: -> (Para 3) 


Judge, 





®Asainst order . of " Subordinate’ 
. Rajahmundry, D/- 21-12-1976. 
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A. V. Subba Rao v. A; Surya Kumari 


` ‘Cases Referred : 
‘AIR 1968 Cal 133 


“AIR 
AIR 


‘appeal Under Section 28 of the 


‘ernment College, - 


. were having differences 


A.LR, 

Where the wife was living separate 
with. the consent of the husband in terms 
of the agreement executed by and -be- 
tween them and there was no material on 
record to show that the’ SERAN revoked ` 
his consent. : 

Held, having regard to the express 
terms of agreement that: the separate 
living- of the wife was with the express 
consent of the husband and, -being so, 
the desertion alleged -by the husband has 
not been established. (Case law discussed) 

. (Paras 5, 6) 
Chronological . Paras 
(1970) 1 Andh.WR 13. ` É 


AIR 1967 Delhi 19 
AIR 1964 SC 40 
1963 Mys 3° 
1960 Pun} 328 
1957 SC 176 


G.: Ramachandra’ Rao, for 


AIR 


eed) od 


a 


Appellant; 


. V. Jagannadha Rao, ‘for Respondent. - 


` P. RAMACHANDRA RAJU, J.:— This 
- Hindu 
Marriage Act arises out of O. P. No. 76/ 
73 on the file of Sub-Court, Rajahmundry. 
The appellant is fhe husband, who filed 
the ‘said petition for a decree for. judicial 
separation ’or ‘for ‘divorce. under Sections 
10 (1) (a) and 13 of the Hindu Marriage 
Act. The appellant, alleged desertion as 
a ground for judicial | separation . or 
divorce. .The _respondent-wife ` resisted 
the application, inter alia, on the _ground 
that the separation was brought about by 
consent. of parties,, evidenced ` by the 
agreement Ex. B-1 dated 15- 12-1968, in 
and by: which the appellant gave. his. con- “ 
sent for her separate living and that the < 
appellant is not entitled either for judi- j 
cial separation, or for divorce. This plea 
of the respondent found favour with the 
trial. Judge, who, ay dismissed 
the petition with ‘costs, . 


' 2, : The appellant who is. now work- 
ing as‘ the Head of the Department of 
Chemistry, Government College, Palakol, 
married the. respondent in February, 
1947, when he was aged 17 years and tha 
respondent was aged 9 years. Their mar- 
riage was’ consummated in about the 
year 1957. During the period 1957 to 
1967, they- lived: together: at . Rajah- 
mundry, where the appellant was work-' 
ing as an Assistant Lecturer in the Gov- . 
Rajahmundry. ‘Their 
married ‘life’ was not happy ‘and they 
‘between’. them, 


In about the year 1967, the respondent 


‘went away: to. live with her- iparata: 


1980 . 


During the ‘period 1967 and 1968,-some 
efforts were made to compose their dif- 


‘ferences, but those efforts have proved a 


failure. Due to the intervention of elders 


interested in both ‘of them, the appellant - 


and the respondent agreed to live sepa- 
rate and the appellant agreed to pay to 
the respondent a monthly a maintenance 
of Rs. 150/-. The terms of the agreement 
are evidenced by Ex: -B-1 dated 15-12- 


` 1968. 


Ex. B-1 in its material TET reads as 
follows :— 

“Whatever be the reasons given by 

either of us for our separate living, the 
elders have advised both of us not to go 
to court and damage the self-respect of 
either of us. It is agreed that the ap- 
pellant should pay to the respondent a 
monthly maintenance of Rs. 150 with 
effect from 1-12-1968. It is further 
agreed that the appellant and respondent 
should live separate in diferent houses, 
one having no other relationship with the 
other”. 
The agreement was acted upon till about 
December, 1971, when the ' respondent 
sent the notice Ex. B-2 dated 16-12-1971, 
demanding the appellant to raise the 
monthly maintenance to Rs. 200 in view 
of the steep rise in prices. The appellant, 
thereupon. filed the -O. P.in question 
seeking judicial separation or divorce on 
the ground of desertion. - 

3. The question which arises for de- 
termination is whether the desertion al- 
leged by the appellant has. been made 
out. Both the appellant end the respon- 
dent have been living separate from 
about 1967. In agreeing to live separate 


in different houses, one having no other 


“under the Act. 


> relationship with the other, both the 


parties have expressed their intention to 
bring cohabitation permanently to an 
end. The period of separation had been 
for more than the prescribed period 
Both the parties have 
not let in any evidence as to what ex- 
actly were the circumstances prevailing 


` prior to 1967, when the respondent felt it 


compulsive to leave the matrimonial 
home. In subscribing to the recitals in 
Ex. B-1, both the parties did not wish to 


| lay the blame against either of them. 
- {One of the essential requisites of deser- 


in England and in India The 


tion is for the deserted spouse to allege 
and establish that the respondent has left 
the matrimonial home without the con- 
sent of the deserted. spouse. A large 
body of case’ law has developed around 
the legal significance of ‘desertion’ both 
English 
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Law as summarised in Halsbury’s Laws. of 
England, -3rd Edition, Vol. -12 paragraphs 
453 and 454 is: 

“In its essence - desertion means the 
intentional permanent . forsaking and 
abandonment of one spouse by the other: 
without the other’s consent, and without 
reasonable cause. It is a total repudia- 
tion of the obligations of marriage. In 
view of the large variety of circum- 
stances and of modes of life involved, the 
Court has discouraged the attempts at 
defining desertion, there being no general 
principle of all cases.” 


4. In Bipinchandra Jaisinghbai Shah 
v. Prabhavathi, AIR 1957 SC 176 the 
Supreme Court considered the essen- 
tials-of desertion and as to who should 
establish the ingredients of deser- 
tion. After referring to some English 
cases, the Supreme Court has observed: 

“So far as the deserting spouse is con- 
cerned, two essential conditions must 
be there, namely, (1) the factum of 
seperation, and (2) The intention to bring 
cohabitation permanently to. an end 
(animus deserendi). Similarly two ele- 
ments are essential and so. far as the de- 
serted spouse is concerned; 


(1). the absence of consent, and (2) 
absence of conduct giving reasonable 
cause to the spouse leaving the matrimo- 
nial home to form the necessary inten- 
tion aforesaid. The petitioner for divorce 
bears the burden of proving those. ele- 
ments in the two spouses respectively”. 


In Lachman Utamchand Kirpalani v. 
Meena,, AIR 1964 SC 40 the Supreme 
Court had again reiterated the same 
principles as aforesaid. In Vadranem 
Tikupathi Rao v. Vadranem  Srikrishn- 
amma, (1970) 1 Andh WR 13, a Bench 
of this Court made the observation that 
desertion necessarily implied absence of 
agreement between the parties to reside 
separately, In Adelaide Mande Tobias 
v. William Albert Tobias, AIR 1968 Cal 
133, it was observed that leaving the 
matrimonial home by consent or separate 
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living by mutual consent, express ofr 
tacit, is not ‘desertion’, _ 
5. Mr. Ramachandra Rao, learned 


counsel appearing for the appellant, has 
submitted that Ex. B-1 agreement has 
come into existence only to provide a 
monthly maintenance to the respondent 
and we cannot infer from the terms of 
Ex, B-1 any consent of the appellant for 
the respondent to live separate from him, 
We are unable to accede to this submis- 
sion in view of the specific terms in Ex 


., 820 A. P.. 


His next submission is that the appellant 
cannot. be said to have-given any such 
consent to enure for all times to come 
and the ‘appellant has always the right 
to revoke the consent and expect the 
respondent to join him and live. a con- 
jugal life. In making this submission, he 
has ignored the attitude displayed by the 
appellant towards the respondent: The 
respondent made an offer to join the ap- 
pellant, if only the appellant was pre- 
pared to receive her. The appellant who 
deposed as P. W. 1 has stated: 


_ “There is no happiness at all for our 
family life. There is no guarantee for 
marital happiness......... I did not offer to 
take back her. Family happiness cannot 
be purchased with money”. 

If this then is the attitude of the appel- 
lant, the respondent cannot be expected 
to be treated by the appellant with the 
honour due to a wife. As the evidence 
on record now stands, there is no mate- 
rial to show that the 2 revoked 
his ‘consent. 


6. It is no doubt true that before this 
petition was filed, the appellant made a 
visit to the respondent to have some 
compromise, but those efforts failed. The 
respondent’s evidence is clear that though 
during such visits, she expressed her will- 
ingness to join the appellant, the appel- 
lant did not agree to receive her back 
into the matrimonial home. She has no 
‘doubt stated that during such visits made 
by her husband, they even had sexual 
intercourse. Having regard to the very 
strained relations between the spouses, 


` A, V. Subba Rao v..A, Surya. Kumari `- 
. B-1 which we have extracted above. - 
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we do not consider it probable that the 
appellant and the respondent shared the 
common’ bed as stated by the respondent,. 
Even if they shared the common bed, if 


-would only indicate that an effort. was 


made to see if reconciliation was possible 
but then those efforts failed and the ap- 
pellant left the house of the respondent 
without taking her back along with him. 
Having regard to the express terms of 
Ex. B-1, there can be no doubt what- 
soever that the separate living of the 
respondent was with the express consent 
of the appellant and, being so, the de- 
sertion alleged by the appellant has not 
been established. 


7. Mr. Ramachandra Rao placed re- 
liance on Smt. Kako v. Ajit Singh, AIR. 
1960 Punj 328. But that was a case 
where the separation without consené 
was established and the plea of desertion 
was accepted. Jivubai v. Ningapps 
Adrishappa Yadwad, AIR 1963 Mys 3 and 
Kirpal Singh v. Harbans Kaur, AIR 1967 
Delhi 19 are alike cases where desertion 
was held to have been established on’ 
proof of separate living as absence of 
consent for such separate living was also 
there.. Mr. Ramachandra Rao cannot, 
therefore, seek any assistance from these 
decisions to support his contention that- 
the appellant in this case has established 
desertion on the part of the respondent, 








8. The appeal is, accordingly, dismis~ 
sed with costs, . 


Appeal dismissed, 





END 


